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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Joint Administration Requested) 
 

 
DECLARATION OF GARY BROADBENT, CHIEF RESTRUCTURING OFFICER OF 
THE DEBTORS, IN SUPPORT OF THE DEBTORS’ CHAPTER 11 PROCEEDINGS 

 
I, Gary Broadbent, hereby declare under penalty of perjury as follows:  

1. I am the Chief Restructuring Officer (“CRO”) of each of the above-captioned 

debtors (collectively, the “Debtors,” the “Company,” or “AppHarvest”).  I have served as the CRO 

for each of the Debtors since July 11, 2023.  Prior to serving as the CRO, I served as the Executive 

Vice President, General Counsel, and Corporate Secretary of AppHarvest, Inc. in 2023, and as the 

Senior Vice President and Deputy General Counsel of AppHarvest, Inc. in 2021 and 2022.  In 

2022, I separately served as Senior Vice President, Deputy General Counsel, and Assistant 

Corporate Secretary to Rubicon Technologies, Inc., a publicly traded software company focused 

on waste management and recycling, and prior to that role, I served as Executive Vice President, 

General Counsel, and Secretary at GenCanna Global, Inc.  In addition, from 2018 to 2019, I served 

as General Counsel, Vice President of Human Resources, and Secretary of Mission Coal 

Company.  In total, I have over a decade of experience counseling companies similar to 

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development, LLC 
(0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest Foundation, LLC 
(None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  
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AppHarvest and, where necessary, successfully transitioning companies through a restructuring or 

sale.   

2. In my capacity with the AppHarvest, I am familiar with the facts and circumstances 

set forth herein, which are based on my actual knowledge as well as information and advice 

provided to me by the Company’s management, professionals, attorneys, and advisors.  In 

addition, the statements made herein are based, in whole or part, upon my review of public and 

non-public documents and my discussions with other members of AppHarvest’s management team 

and advisors on whom I have relied.  I am generally familiar with AppHarvest’s businesses, 

financial condition, day-to-day operations, and the circumstances leading to the commencement 

of these chapter 11 cases (the “Chapter 11 Cases”).  Except as otherwise noted, I have personal 

knowledge of the matters set forth in this declaration (this “Declaration”) or have gained 

knowledge of such matters from AppHarvest’s employees or retained advisers in the ordinary 

course of my responsibilities.  I believe, to the best of my knowledge, that the facts and 

circumstances set forth herein are true and correct.  References to bankruptcy, the chapter 11 

process, and related legal matters are based on my understanding of such in reliance on the 

explanation provided by, and the advice of, counsel to AppHarvest.  I am over the age of 18 and 

authorized to submit this Declaration on behalf of each of the Debtors.  If called upon to testify, I 

would testify competently to the facts set forth herein.  

3. On July 23, 2023 (the “Petition Date”), each of the Debtors commenced a voluntary 

case under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the United 

States Bankruptcy Court for the Southern District of Texas (the “Court”).2  I am submitting this 

                                                 
2 AppHarvest Products, LLC’s (“Products”) principal assets in the United States are located in the Southern District 
of Texas.  Products only asset is cash on deposit in banks within the Southern District of Texas for the benefit of 
Products in the amount of approximately $30,205.   
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Declaration for the purpose of apprising the Court and other parties in interest of the history of the 

Company, its capital structure and debt, and the circumstances that led to the commencement of 

these Chapter 11 Cases.  It is my understanding that the Debtors have filed a separate declaration 

with the Court providing the information in support of the motions and other applications filed 

with the Court, including the “first day motions” (the “First Day Motions”).  Together, the Debtors 

intend these declarations to constitute the “First Day Declarations” in these Chapter 11 Cases.  

4. To better assist the Court, this Declaration is organized in three sections.  Part I 

provides background information on AppHarvest’s corporate history, operations and assets, as 

well as an overview of the controlled environment agriculture (“CEA”) space, providing context 

for where AppHarvest fits therein.  Part II outlines AppHarvest’s capital structure and other debt 

obligations.  Part III describes the circumstances leading to the filings of these Chapter 11 Cases.3  

INTRODUCTION 

5.  AppHarvest is an innovative, high-tech sustainable food company responsible for 

the production of fresh fruits and vegetables in the Appalachian region.  As detailed more fully in 

Part I below, AppHarvest is a market-leader in the CEA space, with four facilities dedicated to 

growing tomatoes, leafy greens, cucumbers, and strawberries.  As detailed more fully in Part III 

below, AppHarvest experienced a significant liquidity crisis starting at the end of 2022 due to 

lower than expected yield across all crops, higher than expected costs, and tightening of the equity 

markets and declining stock prices.  As a result, AppHarvest has been forced to explore various 

financial and strategic alternatives to maximize the value of its existing assets.  

                                                 
3 Concurrently herewith, the Debtors are also filing the Declaration of Thomas Studebaker in Support (I) the Debtors’ 
Motion to Obtain Postpetition Financing; and (II) Other First Day Pleadings (the “Studebaker Declaration”), which 
provides support for the relief requested in each of the first day pleadings in these Chapter 11 Cases.  
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6. In consultation with its advisors, in May 2023 AppHarvest began exploring its 

various strategic alternatives.  Simultaneously, it undertook steps to reduce costs and preserve 

liquidity and began engaging with major creditor constituencies to determine how best to 

maximize the value of its four operating CEA facilities.   

7. These steps have resulted in the filing of two significant items concurrently with 

the typical slate of First Day Motions, which together lay out a clear path for AppHarvest to exit 

chapter 11 in an expedited timeframe.  First, AppHarvest has entered into a Restructuring Support 

Agreement (the “RSA”), attached hereto as Exhibit A, with the support of Equilibrium, its largest 

secured creditor, and the Mastronardi Parties, its landlord and counterparty to the Marketing 

Agreement.  The RSA establishes appropriate milestones and creates incentives and guardrails that 

will ensure these Chapter 11 Cases maximize value while creating a swift, efficient, and 

consensual path to confirming a chapter 11 plan.  The RSA contemplates a continuation of the 

Debtors’ prepetition marketing efforts of the Debtors’ assets for forty-five days.  AppHarvest is 

filing contemporaneously with the commencement of these Chapter 11 Cases a joint disclosure 

statement (“Disclosure Statement”) and chapter 11 plan (the “Plan”), which seeks to distribute the 

value of the Debtors to its stakeholders.  Presently, the Debtors do not have bids that generate 

value sufficient to provide a recovery to general unsecured creditors, however, the Debtors intend 

to use these Chapter 11 Cases to pursue any and all paths to maximize the value of its assets for 

all stakeholders.  Importantly, the Debtors’ proposed path enables the prospect that the vast 

majority of its employees retain their jobs and the Debtors’ state of the art facilities continue to 

operate.  AppHarvest intends to seek immediate conditional approval of the Disclosure Statement 

and, consistent with the terms of the RSA, intends to seek confirmation of the Plan within sixty 

days of the Petition Date.  
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BACKGROUND 

I. AppHarvest Corporate Structure and History. 

8. AppHarvest was founded in 2018 as a sustainable food company in Appalachia, 

through the development and operation of some of the world’s largest, high-tech indoor farms.  

AppHarvest is an innovator in the CEA space, with facilities designed to grow produce through 

the use of sunshine, rainwater, and up to 90% less water than traditional, open-field growing, all 

while producing yields up to thirty times higher than a traditional farm and reducing pollution from 

agricultural runoff.  While not required by Delaware law or its corporate governance documents, 

AppHarvest elected to have its social and environmental performance, accountability and 

transparency assessed against the proprietary criteria established by an independent non-profit 

organization, resulting in its designation as a Certified B Corporation.4    

9. Prior to October 2020, AppHarvest’s operations were “start-up” in nature—with 

resources allocated primarily to organizing and staffing the businesses, creating a business plan, 

raising capital, and acquiring and developing properties for the farms.  In October 2020, 

AppHarvest opened its first CEA facility in Morehead, Kentucky and in January 2021, AppHarvest 

harvested its first crops.   

10. On January 29, 2021, AppHarvest Operations, Inc. (f/k/a AppHarvest, Inc. “Legacy 

AppHarvest”), Novus Capital Corporation (“Novus”), and ORGA, Inc., a wholly-owned 

subsidiary of Novus (the “Merger Sub”), consummated the closing of transactions contemplated 

by that certain Business Combination Agreement, dated September 2020 (the “Business 

                                                 
4 The term “Certified B Corporation” does not refer to a particular form of legal entity, but instead refers to companies 
that are certified by an independent non-profit organization as meeting rigorous standards of social and environmental 
performance, accountability, and transparency.  To maintain certification, a company is required to update its 
assessment and verify its updated score with the independent organization every three years.  AppHarvest received its 
recertification as a Certified B Corporation during the year ended December 31, 2022.   
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Combination Agreement”).  Under the terms of the Business Combination Agreement, a business 

combination of Legacy AppHarvest and Novus—a special purpose acquisition company that went 

public in May 2020—was effected through the merger of Legacy AppHarvest with and into the 

Merger Sub, with Legacy AppHarvest surviving as the wholly owned subsidiary of Novus.  On 

the closing date, Legacy AppHarvest changed its name to AppHarvest Operations, Inc. and Novus 

changed its name to AppHarvest Inc.  This merger brought AppHarvest into the public space, and 

its common stock is publicly traded and listed on the Nasdaq Stock Market (“Nasdaq”) under the 

symbol “APPH.”5    

11. The AppHarvest corporate structure includes several subsidiaries and affiliates.6  A 

copy of the Debtors’ corporate organizational chart is attached hereto as Exhibit B.   

 

II. Overview of Controlled Environment Agriculture. 

12. The demand for new CEA infrastructure has been growing in recent years due to a 

combination of changing weather patterns, reduced water availability, over-reliance on chemicals 

and pesticides in existing farming practices, growing population sizes, and a shift in consumer 

                                                 
5 On April 18, 2023, AppHarvest received a deficiency letter from Nasdaq indicating that its stock would be delisted 
on or after October 16, 2023, as a result of the minimum bid price of the Company’s common stock being below 
$1.00 per share for thirty consecutive days.  

6 AppHarvest Canada, Inc., a former subsidiary of AppHarvest Operations, Inc. was dissolved in accordance with 
Canadian law outside of these Chapter 11 Cases in advance of filing.  It held no assets or liabilities at its dissolution.  
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preferences towards a healthier diet, rich in fresh fruits and vegetables.  In addition, demand for 

CEA products has been increasing among top grocery chains, restaurants, and food service outlets 

due to its greater reliability in terms of both quality and quantity, as well as its domestic origin and 

sustainable footprint.   

13. For examples, historically California and Mexico have produced a majority of the 

fresh produce sold to consumers in the United States.7  Shifting weather patterns over recent years, 

however, have threatened these established agricultural regions, with reduced rainfall and 

increasingly hot conditions requiring ever-greater amounts of irrigation water to keep up.8  In 

addition, over-reliance on pesticides and 

other harmful chemicals have degraded the 

available land, with approximately one-third 

of arable land estimated to be at least partially 

degraded globally.9  As a result of these 

changes, experts estimate the need for an 

estimated 17,000 to 20,000 acres of CEA in 

the United States alone just to displace the current volume of vine crops currently being imported 

to the U.S. from Mexico.10  In fact, North America is estimated to have only about 6,000 acres of 

controlled environment agriculture—even including low-tech structures.  That compares with 

Europe, which has more than 500,000 acres.11 

                                                 
7 AppHarvest, Inc., Annual Report (Form 10-K) (Mar. 15, 2023).  

8 Id. 

9 Id. 

10 Acreage needs estimated by the Wageningen University & Research, June 2020.  

11 Vegetables: Global Production and Trade, UC Davis, Rural Migration News, Oct. 2021.  
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14. Industry publications estimate that a CEA facility can yield anywhere from twenty 

to fifty times as much produce as traditional farming on the same amount of land.  The basis for 

these estimates are that the controlled environment gives CEA facilities the potential for 

year-round growing seasons and the ability to tailor important variables, such as nutrient levels, 

humidity, temperature, light, and irrigation, to the crop in question.   

15. AppHarvest is one of only a handful of publicly traded companies focused on 

CEA-enabled food production in the United States.  Each of its facilities is located in Kentucky—

a centrally located, water-rich region accessible to approximately 70% of the United States 

population within a day’s drive.  Combining these environmental factors with a large, underutilized 

work force and state and local governments with expressed commitment to growing AgTech in 

the region creates a rich opportunity for AppHarvest to develop an industry-leading position in the 

CEA space.  

III. Overview of AppHarvest Business and Assets. 

16. AppHarvest is one of the largest operators in the CEA space with the buildout of 

four large-scale, high-tech indoor farms, each of which produce domestic, fresh grown produce 

for end customers such as national grocers, restaurant chains, and food service distributors.  As a 

Certified B Corporation, AppHarvest has worked to meet rigorous standards of societal and 

environmental performance, including through the building of farms in underserved areas in 

Central Appalachia and by providing for the next generation through its partnership with twelve 

Appalachian high school’s AgTech educational programs.  AppHarvest has also worked to bring 

solutions to the mounting threat of issues facing the agricultural industry through its CEA facilities, 

which are designed to:  
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 use up to 90% less water per pound harvested than conventional agriculture in 
a closed system that prevents pollution from excess fertilizers and chemicals 
from entering the aquifer, local streams, and waterways;  

 make efficient use of land without the depletion of the soil and its nutrients;  

 use integrated pest management strategies where skilled workers serve as scouts 
to identify plant health or pest issues early to deal with them in as minimally an 
invasive way as possible, including through crop maintenance activities, 
beneficial insects, and rigorous hygiene protocols;  

 use a horizontal greenhouse structure to maximize passive solar energy;  

 implement new lighting systems that use up to 40% less energy than traditional 
lighting systems; and  

 explore opportunities to link operations to renewable energy initiatives.  

17. In addition to its social and environmental strategies, AppHarvest also led the 

signing of a global, non-binding collaboration agreement by a seventeen-organization coalition of 

universities, governments, and leading AgTech companies, which increased to a twenty-six 

organization coalition in February 2022.  The collaboration agreement intends to identify 

opportunities to leverage each member’s expertise and to work together to support large-scale 

development in the Central Appalachian region.  AppHarvest believes this coalition will partially 

reduce its research and development costs and enable it to source and identify new advancements 

and technology quicker than it would on its own.   

18. AppHarvest’s assets are primarily composed of its CEA facilities and its human 

capital, which brings a wealth of knowledge and experience to the operations, its strategic 

partnerships, and its world-class technology and other intellectual property assets.  As of 

March 31, 2023, AppHarvest’s unaudited consolidated financial statements reflected net sales of 

approximately $14.6 million in 2022, which was a 61% increase over 2021.  As of March 31, 2023, 

AppHarvest’s consolidated financial statements reflected assets totaling approximately $595.3 

million and liabilities totaling approximately $335 million.  
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A. The Facilities. 

19. AppHarvest owns three CEA facilities in Morehead, Somerset, and Richmond, 

Kentucky, and leases a fourth facility in Berea, Kentucky. 

 
20. AppHarvest Morehead, which partially opened in October 2020, is the Debtors’ 

first operating facility.  At 60 acres, this facility is among one of the largest indoor farms in the 

world.  It focuses primarily on growing tomatoes, including beefsteak tomatoes, tomatoes on the 

vine, and snacking tomatoes, with a standard growing season beginning in mid-September and 

ending in August.  It has also recently undergone several improvements leading to improved 

tomato quality, new tomato varietals, increased labor efficiency, more consolidated shipments, and 

a reduction in corporate costs.   
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21. AppHarvest Berea opened in October 2022, and focuses on leafy greens in this 15-

acre facility, which has two 5-acre production blocks 

for traditional salad greens production and a third 5-

acre block prepped for organic production.  Among its 

list of improvements, AppHarvest Berea features a 

cutting-edge touchless growing system that is 

automated from pre-seeding to packaging, including 

autonomous harvesting and onsite washing to improve 

both food safety and efficiency.  This touchless grow 

system allows AppHarvest Berea to have a continuous 

growing season, further increasing output.  The farm 

can grow about 35 million lettuce plants at a time, 

which renew every three to four weeks.  At its peak, it 

is estimated to be able to harvest 10 miles of lettuce 

troughs per day.   
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22. AppHarvest leases its Berea facility from Mastronardi Berea LLC (“Mastronardi 

Berea”), a joint venture between Mastronardi and COFRA Holding (“COFRA”), pursuant to a 

sale-leaseback transaction executed in December 2022.12      

 

23. AppHarvest Somerset opened in September 2022, with its first harvest taking place 

in October 2022.  This  30-acres facility focuses on strawberries and cucumbers, which alternate 

seasonally (strawberries to be generally 

harvested between October and May and 

cucumbers between May and August).  Unique 

to this facility, AppHarvest Somerset contains 

a blast chiller that rapidly lowers the 

temperature of the harvested strawberries prior to 

packaging, which both extends the shelf life of the 

product and reduces waste.    

                                                 
12 The sale-leaseback transaction is described in greater detail in the Prepetition Capital Structure section infra, Section 
I.D.  
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24. Finally, AppHarvest Richmond began operating in September 2022, with its first 

harvest in January 2023.  At 60 acres, this facility is similar to AppHarvest Morehead, with a 

current focus on tomatoes.  Also like Morehead, AppHarvest Richmond expects to follow the 

standard growing season, starting in mid-September and ending in August.  Although only 50% 

planted to date, AppHarvest Richmond hopes to reach full utilization following the resolution of 

certain delays and cost 

overruns in the construction of 

the north growing area.     
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B. Employees.  

25. As of the Petition Date, AppHarvest employed approximately 416 employees, of 

which approximately 70% are either full- or part-time hourly employees and approximately 30% 

are full-time salaried employees.  In addition, as of the Petition Date AppHarvest supplemented 

its employee workforce with an additional estimated 500 independent contractors, supplied though 

Farm Labor Contractors.  None of these groups is represented by a labor union.   

C. Strategic Partnerships.  

26. On March 28, 2019, AppHarvest executed a Purchase and Marketing Agreement 

(the “Marketing Agreement”) with Mastronardi Produce Limited (“MPL” and together with 

Mastronardi Berea, the “Mastronardi Parties”), a nationally-recognized corporation engaged in the 

business of importing and marketing fruits and vegetables to its large customer base.  Under the 

Marketing Agreement, AppHarvest is responsible for growing, producing, packaging, and 

delivering all products to MPL, and MPL is responsible, through an exclusive arrangement, for 

marketing, branding, and distributing all tomatoes, cucumbers, peppers, berries, and/or salad 

greens grown by AppHarvest in Kentucky or West Virginia to its customers.   
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27. Through this partnership, MPL agreed to sell AppHarvest’s products at market 

prices consistent with the best and 

highest prices available throughout the 

applicable growing season for similar 

United States Department of 

Agriculture (“USDA”) Grade No. 1 

products.  In exchange, AppHarvest 

receives the gross sale price of the 

products sold, minus a marketing fee 

and the costs incurred by MPL in the 

sale and distribution of the 

AppHarvest products. 

28. The Marketing Agreement has an initial term of ten years, beginning on the date of 

the commercial harvest of AppHarvest’s first crop, which was in January 2021.  In addition, the 

Marketing Agreement provides MPL with a right of first refusal for marketing and sales for a 

period of ten years from when any new AppHarvest facilities in Kentucky or West Virginia go 

into production.  After the initial term, the Marketing Agreement renews automatically for an 

additional one-year term unless terminated by either party by written notice not later than 240 

calendar days prior to the end of the applicable term.       

D. Technology and Intellectual Property. 

29. Each of AppHarvest’s CEA facilities use world-class technology, including:  

 a hybrid lighting system that features a combination of natural sunlight, Signify 
GreenPower LEDs, and high-pressure sodium lighting;  
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 a closed-loop irrigation system, which allows the facility to use up to 90% less 
water per pound harvested compared to open-field agriculture;  

 a water treatment system that incorporates sand filtration for particulates, 
ultraviolet light designed to kill bacteria, and nano-bubble technology that 
provides more oxygen to improve root heath;  

 climate and operational software that allows employees to carefully monitor the 
microclimates inside each CEA facility, to calculate the precise levels of light, 
water, carbon dioxide, heat, humidity, and nutrients that each plant needs; and  

 integrated pest management, which relies on the use of beneficial insects to 
control parasites, combat damaging pests, and optimize plant health.  

30. In addition to the technology built into the CEA facilities, AppHarvest owns 

trademarks and other proprietary rights important to the business and brand, along with significant 

intellectual property assets, including nine U.S. patent applications acquired in connection with 

the acquisition of Root AI.  Finally, AppHarvest owns certain robotic and artificial intelligence 

assets, which were also acquired in connection with the acquisition of Root AI and which are now 

held by AppHarvest Technology, Inc.  

E. Other Assets. 

31. Certain of the AppHarvest entities contain other, less significant assets, including 

an investment in Red Sea Farms that will likely be converted into shares in the near term held by 

AppHarvest Operations, Inc. (“Operations”), approximately 200 acres of largely undeveloped land 

with converted office space located in Morehead, Kentucky, and held by Rowan County 

Development, LLC, and a converted office also located in Morehead, Kentucky, held by 

Operations.   

32. Finally, AppHarvest estimates that, as of March 31, 2023, it had approximately 

$242.2 million of federal net operating losses (the “NOLs”).  The NOLs are potentially of 

significant value as they may be used, under certain circumstances, to offset future taxable income 

or federal tax liabilities in future years.  Concurrently herewith, the Debtors have filed an 
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emergency motion seeking to preserve the NOLs through a restriction on the transfer and sale of 

its stock.   

PREPETITION CAPITAL STRUCTURE 

I. Secured Facilities. 

33. As of the Petition Date, AppHarvest had approximately $191 million in funded, 

secured debt obligations, along with the lease obligations under the Berea Lease (as defined 

below).  A summary of the obligations is set forth below:  

 

A. The Rabo Loan. 

34. On June 15, 2021, AppHarvest Morehead Farm, LLC (“AppHarvest Morehead”) 

entered into that certain Master Credit Agreement (the “Rabo Loan”) with Rabo AgriFinance LLC 

(“Rabo”) in the original principal amount of $75 million.  The Rabo Loan matures on April 1, 

2031, with quarterly interest payments beginning on July 1, 2021, quarterly principal payments 

beginning on January 1, 2022, and the remaining balance of principal and interest due on maturity.  
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Payments are based on one month LIBOR plus 2.50% per annum, and there is currently a floating 

interest rate in place.   

35. The Rabo Loan is collateralized by the AppHarvest Morehead facility, including 

the business assets therein, an intellectual property license, and a JP Morgan reserve deposit 

account that was empty as of the Petition Date as a result of the sweep by Rabo detailed below.  

The Rabo Loan has no guarantors or other obligors outside of AppHarvest Morehead. 

36. As of the Petition Date, the amount outstanding under the Rabo Loan is 

approximately $45,941,435 in unpaid principal, plus accrued and unpaid interest, fees, and other 

expenses.   

B. The Equilibrium Loan. 

37. On July 23, 2021, AppHarvest Richmond Farm, LLC entered into that certain 

Credit Agreement (the “Equilibrium Loan”) with CEFF II AppHarvest Holdings, LLC, an affiliate 

of Equilibrium (“Equilibrium”), for a construction loan with an initial principal amount of 

$91 million.  The Equilibrium Loan was amended in July 2022 and again in December 2022 to 

decrease the balance of the principal amount to $66.3 million.  The Equilibrium Loan matures on 

July 23, 2024, and requires monthly interest payments based on drawn capital costs at an initial 

rate of 8.00% per annum, which will increase on a monthly basis by 0.2% per annum beginning 

two years after closing of the Equilibrium Loan through maturity. Principal payments are not 

required until maturity.   

38. The Equilibrium Loan is collateralized by the AppHarvest Richmond facility, 

including the business assets therein, a pledge of 100% of AppHarvest Operations, Inc.’s interests 

in AppHarvest Richmond Farm, LLC, and a segregated deposit account that was empty as of the 
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Petition Date.  The Equilibrium Loan is also guaranteed by AppHarvest, Inc., who is the ultimate 

parent of the Debtor companies.   

39. As of the Petition Date, the amount outstanding under the Equilibrium Loan is 

approximately $64,303,755 in unpaid principal, plus accrued and unpaid interest, fees, and other 

expenses.   

C. The GNCU Loan. 

40. On July 29, 2022, AppHarvest Pulaski Farm, LLC entered into that certain Loan 

Agreement (the “GNCU Loan”) with Greater Nevada Credit Union (“GNCU”) in the original 

principal amount of $50 million.  The GNCU Loan was to be used, in part, for the development of 

a commercial scale of the AppHarvest Somerset facility and is guaranteed in favor of GNCU by 

the USDA through the USDA’s Business and Industry Loan Guarantee and Rural Energy for 

America programs.  The GNCU Loan has a maturity of twenty-three years and requires interest- 

only monthly payments on the aggregate unpaid principal balance of the GNCU Loan for the first 

thirty-six months, and monthly principal and interest payments thereafter, with the balance due 

upon maturity.  The initial interest rate is fixed at 6.45% for the first five years of the GNCU Loan, 

after which the interest rate is subject to change every five  years based on the Federal Home Loan 

Bank of Des Moines 5-Year Advance Rate as of the applicable date, plus a 3.40% spread, with an 

interest rate floor of 4.75%.  

41. The GNCU Loan is collateralized by the AppHarvest Somerset facility, including 

machinery, equipment, fixtures, leases, and rents, certain assigned material contracts, and an 

interest reserve account that held $526,000 as of June 13, 2023.  The GNCU Loan is also 

guaranteed by AppHarvest Operations, Inc., its direct parent company.    
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42. As of the Petition Date, the amount outstanding under the GNCU Loan is 

approximately $50,000,000 in unpaid principal, plus accrued and unpaid interest, fees, and other 

expenses.  

D. The Sale-Leaseback. 

43. On December 23, 2022, AppHarvest Berea Farms, LLC (the “Seller”) entered into 

a purchase and sale agreement with Mastronardi Berea for the 40 acres of land located in Berea, 

Kentucky that make up the AppHarvest Berea facility, along with any improvements or other 

assets located thereon (collectively, the “Leased Property”), for approximately $127 million.   

44. On December 27, 2022, the Seller and Mastronardi Berea entered into a sale-

leaseback transaction for the Leased Property (the “Sale-Leaseback”), with an initial lease term of 

ten years and four renewal options of five years each (the “Berea Lease”).  Under the Berea Lease, 

the Seller owes base rent of $793,975.20 a month, or approximately $9.5 million a year, which is 

subject to (a) a 2.5% annual increase starting after the second lease year through the fourth lease 

year, (ii) on the fifth lease year, an increase of 102.5% of the immediately prior month’s base rent 

or consumer price index adjustments, whichever is greater (provided that such increase is capped 

at 20%), and (iii) following the fifth year lease, the initial term base rent increases by 2.5%.  At 

the closing of the Sale-Leaseback, the Seller paid approximately $19.055 million to Mastronardi 

Berea in the form of advanced lease payments towards the Berea Lease.  As a result, the Seller 

does not expect to owe any lease payments to Mastronardi Berea until 2025.    

II. Trade and Related Debt. 

45. As of the Petition Date, AppHarvest estimates that it has approximately $29.7 

million in obligations to trade and other general unsecured creditors.  These amounts consist 

primarily of accounts payable to various trade creditors, utility providers, and other third-party 
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service providers as of the Petition Date, as well as approximately $14.8 million in disputed 

amounts potentially owed to a third-party contractor.  The Debtors believe they have good defenses 

to the $14.8 million and reserve all rights to assert counterclaims in connection with this dispute.   

III. Equity. 

46. AppHarvest’s equity is publicly traded, with the ultimate parent company 

authorized to issue 10 million shares of preferred stock and 750 million shares of common stock.  

As of June 20, 2023, AppHarvest had no preferred shares issued or outstanding and 155.5 million 

shares of common stock issued and outstanding (with another 241.1 million shares of common 

stock reserved). 

KEY EVENTS LEADING TO CHAPTER 11 FILING 

47. The development and construction of CEA facilities is a capital intensive, lengthy 

project.  Setbacks in construction, weather issues, diseased crops, and the normal growing pains 

of an innovative start-up company can all stall the process and force a company to reevaluate its 

future.  As set forth in more detail below, AppHarvest’s declining liquidity, along with its inability 

to raise additional capital, required it to engage advisors to explore additional sale-leaseback 

transactions and, ultimately, to file these Chapter 11 Cases, all in an effort to maximize the value 

of its assets and operations for the benefit of its creditors and all parties in interest.  

I. AppHarvest’s Declining Liquidity. 

48. Since its inception, AppHarvest has incurred losses from operations and generated 

negative cash flows from operating activities.  AppHarvest has therefore been dependent on its 

ability to raise additional capital to continue business operations as well as to fund the ongoing 

operations, construction, and build out and startup of its various facilities.  
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49. From 2021 until the beginning of 2023, AppHarvest consummated a number of 

successful capital raise efforts, including:  

 Share Purchase Agreement: In December 2021, AppHarvest entered into a 
purchase agreement with B. Riley Principal Capital (“B. Riley”) pursuant to 
which, B. Riley committed to purchase up to $100 million of the Company’s 
common stock.  

 At-the-Market Offering: On August 3, 2022, AppHarvest entered into an 
agreement with Cowen and Company, LLC (“Cowen”) pursuant to which 
AppHarvest could offer and sell, through Cowen, shares of common stock 
having an aggregate offering price of up to $100 million.  As of December 31, 
2022, AppHarvest sold $2.4 million worth of common stock for a net proceeds 
of $2.3 million.  

 Sale-Leaseback:  On December, 23, 2022, AppHarvest entered into the 
Sale-Leaseback for net proceeds of $57.5 million.  

 Public Offering:  In February 2023, AppHarvest issued and sold certain shares 
of common stock through a public offering, which brought in net proceeds of 
approximately $43.1 million.  

50. Notwithstanding these capital raises, AppHarvest’s cash flow forecast indicated 

that its liquidity would become challenged by July 2023, particularly in light of lower than 

expected yield across all crops, higher than expected costs, and tightening of the equity markets 

and declining stock prices.  

A. Cowen Sale Process. 

51. Beginning in late 2022 and following the Sale-Leaseback transaction with 

Mastronardi Berea for the AppHarvest Berea facility, AppHarvest—through Cowen, serving as 

investment banker—began canvasing the market for capital raise opportunities.  Cowen developed 

a targeted investor list, prepared marketing materials and a non-confidential presentation for 

potential investors, and developed a communication strategy meant to attract the attention of 

strategically positioned investors.  Cowen then contacted or received inbound interest from 

approximately twenty-nine strategic and financial parties regarding a potential transaction, 
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including certain of AppHarvest’s existing lenders.  Following this display of interest, Cowen held 

calls with almost all of the interested parties and ultimately granted data room access to 

approximately half of those interested.  Ultimately, five parties conducted on-site visits in 

connection with this process.  

52. Despite the best efforts of AppHarvest and its advisors, however, the strategic 

alternative exploration and evaluation process—including the marketing done by Cowen—failed 

to produce a satisfactory offer on favorable terms that would provide AppHarvest with sufficient 

runway and flexibility to maintain the business. 

B. Key Stakeholders Send Notices of Default.  

53. On May 5, 2023, AppHarvest received a notice of default from Equilibrium 

regarding certain alleged defaults under its credit agreement relating to increases in the 

construction budget and delays in construction, the existence of a mechanic’s lien, and alleged 

construction deficiencies.  Subsequently, on May 30, 2023, Equilibrium notified AppHarvest of 

an acceleration and demand for the immediate payment of the outstanding balance of the 

Equilibrium Loan.  Contemporaneously, Equilibrium also threatened to foreclose on the 

AppHarvest Richmond facility, which served as collateral to the Equilibrium Loan.  On June 6, 

2023, AppHarvest responded to the Equilibrium letters, disputing the events of default and the 

notice of acceleration and reserving all rights relating thereto.   

54. On June 9, 2023, Rabo notified AppHarvest of a cross default under the Rabo Loan 

in light of certain of the defaults alleged by Equilibrium under the Equilibrium Loan. 

Contemporaneously therewith, Rabo terminated its swap agreements with AppHarvest and swept 

the reserve deposit account in the aggregate amount of $23.4 million to pay down the outstanding 

balance under the Rabo Loan.  On July 11, 2023, Rabo sent AppHarvest a notice of acceleration, 
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demand for payment, and reservation of rights.  AppHarvest responded to the Rabo letters, 

disputing the basis for the sweep, reserving all rights relating thereto, and encouraging Rabo to 

engage with the Company as it continued to explore its strategic options to maximize value for all 

stakeholders. 

55. On July 5, 2023, the Debtors received a notice of default and termination from 

Mastronardi Berea, who sought to terminate the Berea Lease.  The letter alleged an ongoing and 

continuing violation of the Berea Lease with respect to the maintenance of minimum production 

volumes at the Leased Property, which Mastronardi Berea alleged entitled it to terminate the Berea 

Lease in accordance with its terms.  On July 7, 2023, AppHarvest responded to Mastronardi 

Berea’s letter, (a) disputing the existence of an event of default or basis to terminate the lease and 

reserving all rights relating thereto; and (b) noting that the alleged breach of volume production 

levels were caused by MPL’s refusal to accept products produced by the Debtors.         

C. Board Considers Strategic Alternatives and Hires Advisors. 

56. Without a clear solution for its liquidity issues, AppHarvest engaged Sidley Austin 

LLP (“Sidley Austin”) to assist it in capital management, including through a strategic alternative 

process or the amendment of its existing debt.  In addition, the Board met to consider next steps.  

The Board, in light of suggested interest from MPL, directed AppHarvest’s management team to 

engage in discussions with MPL regarding a potential transaction to generate capital and increase 

runway across the operations.  Over May 2023, AppHarvest and MPL engaged in conversations 

regarding potential deals, but by early June 2023, AppHarvest had still not received a transaction 

proposal from MPL to address its liquidity concerns.  Accordingly, and in light of the notices of 

default discussed above, AppHarvest pivoted to exploring other alternatives.       
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57. In early June 2023, AppHarvest’s management team began to interview a number 

of restructuring professionals to assist with contingency planning.  On June 12, 2023, the Board 

approved the retention of (a) Jefferies LLC (“Jefferies”) as investment banker, (b) Triple P RTS, 

LLC (“Portage Point Partners”), as financial advisor, and (c) Willis Towers Watson (“WTW”) as 

compensation consultants.  Given AppHarvest’s liquidity position, the Board also instructed 

AppHarvest’s management team and advisors to begin contingency planning efforts in parallel 

with the continuing discussions with MPL regarding a potential strategic transaction.  In addition, 

the Board tasked AppHarvest’s management team and advisors with the evaluation of all strategic 

alternatives, including potential bridge financing and alternative capital raises, so that AppHarvest 

could maintain its optionality while preserving assets and maximizing value for creditors and other 

parties in interests.  

II. Engagement with Key Stakeholders. 

58. Over the next several weeks in June and July 2023, AppHarvest and its 

management team and advisors evaluated various strategic options, including both in-court and 

out-of-court solutions.  In sum, AppHarvest evaluated a number of potential options, including: 

(a) a chapter 11 reorganization transaction proposal from MPL; (b) a sale-leaseback transaction 

with MPL proposed by the Debtors; (c) a sale-leaseback transaction with certain third parties; and 

(d) capital raise solutions from existing lenders and third-party lenders.  Ultimately, the Debtors 

were able to successfully negotiate an RSA with its key stakeholders, including the Mastronardi 

Parties, who support a sale of the Debtors’ assets and a prompt confirmation of the Plan that 

ensures the continued operation of the Debtors’ facilities and continued employment of the vast 

majority of the Debtors’ workforce.  
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A. Mastronardi’s Sale-Leaseback Proposal. 

59. On June 12, 2023, AppHarvest received a proposal from MPL for a strategic 

transaction to be effectuated through a chapter 11 process (the “Mastronardi Restructuring 

Proposal”) while also having discussions regarding an out-of-court sale leaseback transaction.  

AppHarvest and its advisors engaged with MPL and its advisors regarding an out-of-court solution.  

Following the failure of the out-of-court transactions to become achievable, MPL withdrew its 

original Mastronardi Restructuring Proposal, and the Debtors pivoted to negotiating the terms of 

the RSA discussed herein.   

B. AppHarvest’s Sale-Leaseback Proposal. 

60. On June 14, 2023, AppHarvest sent a sale-leaseback transaction term sheet to MPL 

and COFRA in light of prior discussions (such transaction, the “Mastronardi Sale-Leaseback 

Transaction Proposal”).  On June 20, 2023, AppHarvest received a revised sale leaseback 

transaction term sheet from Equilibrium, which contemplated a joint transaction with MPL and 

COFRA on substantially similar terms as set forth in the Mastronardi Sale Leaseback Transaction 

Proposal circulated by the Debtors.  Ultimately, the parties were unable to come to mutually 

beneficial terms on the proposed transaction and a deal was not consummated.  

C. Other Sale Leaseback Proposals. 

61. While continuing to advance discussions with MPL and Equilibrium, AppHarvest 

also engaged with various third parties regarding a potential sale-leaseback transaction.  

Throughout June 2023, AppHarvest received three letters of interest (“Third Party LOIs”) from 

interested third parties for the Richmond and Morehead facilities.  Though certain of the LOIs 

provided economics at face value better than the Mastronardi Sale-Leaseback Transaction 

Proposal, AppHarvest’s Board, in the reasonable exercise of their fiduciary duties, ultimately 
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passed on the Third Party LOIs due to (a) the timing and due diligence constraints that would 

materially jeopardize closing with such parties, along with the resulting execution risks; and (b) 

the requirement set forth in each of the Third Party LOIs for a guaranty from MPL, which 

effectively gave MPL the ability to block any such transaction. 

D. Capital Raise Alternatives. 

62. Finally, AppHarvest and its advisors also reached out to approximately forty-three 

(43) parties regarding a potential capital raise, either in the form of a bridge loan or debtor-in-

possession financing, which would allow AppHarvest additional time to negotiate and execute a 

value-maximizing deal.  Over the next several weeks, Jefferies held fifteen (15) introductory calls 

with potentially interested parties, and AppHarvest executed non-disclosure agreements with 

eleven (11) parties who obtained access to the data room.  As discussed more fully in the 

Declaration of Richard W. Morgner in Support of the Debtors’ Emergency Motion for Entry of 

Interim and Final Orders Authorizing Debtors (A) to Obtain Postpetition Financing and (B) to 

Utilize Cash Collateral, (II) Granting Adequate Protection and (III) Scheduling Final Hearing, 

while certain third parties indicated continued interest, by early July 2023, AppHarvest and 

Jefferies recognized it would be difficult to secure financing from third parties due to (a) the limited 

timeframe accorded by AppHarvest’s liquidity position; and (b) the lack of unencumbered assets 

to pledge as collateral.  As such, in the weeks leading up to the Petition Date, AppHarvest and its 

advisors switched their focus to negotiating the necessary funding from existing lenders and other 

key stakeholders.    

III. AppHarvest Enters into Bridge Financing. 

63. Following extensive, arms’-length negotiations with each of its existing lenders and 

Mastronardi, AppHarvest executed a $2.69 million secured, bridge loan agreement with 
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Equilibrium on July 19, 2023 (the “Bridge Financing”).  The Bridge Financing allowed 

AppHarvest an additional week to negotiate necessary debtor-in-possession financing and to focus 

its advisors and employees on creating a smooth transition into chapter 11, including through the 

negotiation of the RSA with certain of AppHarvest’s key stakeholders in advance of filing.  The 

parties agreed that upon the commencement of these Chapter 11 Cases, AppHarvest would request 

authority to roll the bridge financing up into the debtor-in-possession loan, as set forth in more 

detail below.   

IV. The Restructuring Support Agreement. 

64. Over the period provided by the Bridge Financing, AppHarvest continued in 

extensive, arms’-length negotiations with Equilibrium and the Mastronardi Parties regarding the 

terms of a restructuring support agreement (such parties thereto, the “Consenting Stakeholders”).  

Under the RSA, the Consenting Stakeholders are required to vote in favor of the Plan provided, 

among other conditions, that (a) AppHarvest meets certain milestones set forth in the RSA term 

sheet (the “Milestones”); (b) AppHarvest operate in accordance with the approved budget, subject 

to a permitted variance; and (c) the Consenting Stakeholders have certain consultation rights, 

including with respect to the sale of the Debtors’ assets.  

65. The Milestones provide for an expedited sale process meant to maximize the value 

of the Debtors’ assets while preserving cash for the benefit of the Debtors’ estates and its creditors 

by minimizing administrative costs associated with the chapter 11 process.  The Milestones include 

the requirement to file a motion to approve sale, bidding, and notice procedures (the “Bidding 

Procedures Motion”) within three (3) days of the Petition Date; the entry of an order approving 

bidding procedures within twenty-one (21) days of the filing of the Bidding Procedures Motion; 

the entry of an order approving the sale process within forty-five (45) days of the Petition Date; 
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and the entry of an order confirming the Plan within sixty (60) days of the Petition Date.  Failure 

of AppHarvest to meet any of the Milestones set forth in the RSA would allow the Consenting 

Stakeholders to seek termination of the RSA and call a default under the debtor-in-possession loan, 

eliminating AppHarvest’s ability to continue ongoing operations in these Chapter 11 Cases, 

destroying value in the sale process to the detriment of all parties in interest.  

66. The RSA set up a general framework for the implementation of the Plan and the 

treatment of claims against and interests in Debtors.  In sum, the Debtors agreed to build upon the 

Cowen sale process and Jefferies’ pre-petition marketing process to run an expedited sale of the 

three owned facilities, along with all or substantially all of the assets related thereto.  Equilibrium 

agreed to serve as a stalking horse bidder with respect to the AppHarvest Morehead and 

AppHarvest Richmond facilities.  Administrative and priority claims are anticipated to be paid in 

full from the proceeds of the sale and the Debtors’ committed debtor-in-possession financing, and 

each of the secured lenders will receive either the proceeds from the sale of their respective 

collateral or, if their credit bid is deemed the highest and best bid, ownership of the property.  

AppHarvest does not currently expect any distributions to general unsecured claims or interests, 

but intends to continue working with its advisors to aggressively market the assets in the hopes of 

receiving higher or better bids.     

67. Each of the Consenting Stakeholders and the Debtors have the right to terminate 

the RSA upon certain termination events, including the Debtors’ right to terminate if the Board 

determines in good faith, and after consulting with counsel, (a) that proceeding with any of the 

restructuring transactions would be inconsistent with the exercise of their fiduciary duties or 

applicable Law or (b) in the exercise of their fiduciary duties, to pursue an alternative restructuring 

proposal. 
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V. Chapter 11 Filing and Next Steps. 

68. On July 23, 2023, the Board authorized the Debtors to each commence voluntary 

proceedings under chapter 11 of the Bankruptcy Code.  AppHarvest intends to maximize the value 

of its assets for stakeholders in this case by expeditiously selling its assets, including the owned 

facilities and its intellectual property portfolio, to the highest and best bidder(s) in a public auction.  

69. AppHarvest has determined that an expeditious sale process and resolution of these 

Chapter 11 Cases is necessary to preserve its limited liquidity and ensure the greatest possible 

recovery for its stakeholders.  In addition, AppHarvest believes that the relief requested in the 

various First Day Motions, discussed in more detail in the Studebaker Declaration, appropriately 

balances the need for the Company to swiftly proceed towards an orderly liquidation with the due 

process and notice required under the Bankruptcy Code and the Federal Rules of Bankruptcy 

Procedure.  

 I declare under penalty of perjury that, after reasonable inquiry, the foregoing is true and 

correct to the best of my knowledge, information, and belief.  

Executed this 24th day of July, 2023 

/s/ Gary Broadbent   
By: Gary Broadbent 
Chief Restructuring Officer 
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THIS RESTRUCTURING SUPPORT AGREEMENT IS NOT AN OFFER OR ACCEPTANCE 
WITH RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OF A 
CHAPTER 11 PLAN WITHIN THE MEANING OF SECTION 1125 OF THE BANKRUPTCY 
CODE. ANY SUCH OFFER OR SOLICITATION WILL COMPLY WITH ALL APPLICABLE 
SECURITIES LAWS AND/OR PROVISIONS OF THE BANKRUPTCY CODE. NOTHING 
CONTAINED IN THIS RESTRUCTURING SUPPORT AGREEMENT SHALL BE AN 
ADMISSION OF FACT OR LIABILITY OR, UNTIL THE OCCURRENCE OF THE 
AGREEMENT EFFECTIVE DATE ON THE TERMS DESCRIBED HEREIN, DEEMED 
BINDING ON ANY OF THE PARTIES HERETO. 

RESTRUCTURING SUPPORT AGREEMENT 

This RESTRUCTURING SUPPORT AGREEMENT (including all exhibits, annexes, and 
schedules hereto in accordance with Section 14.02, this “Agreement”) is made and entered into 
as of July 24, 2023 (the “Execution Date”), by and among the following parties (each of the 
following described in sub-clauses (i) through (iii) of this preamble, collectively, the “Parties”):1 

i. AppHarvest, Inc., a public benefit company incorporated under the Laws of 
Delaware (“AppHarvest”), and each of its affiliates listed on Exhibit A to this 
Agreement that have executed and delivered counterpart signature pages to this 
Agreement to counsel to the Consenting Stakeholders (the Entities in this clause (i), 
collectively, the “Company Parties”);  

ii. CEFF II AppHarvest Holdings, LLC (“Equilibrium”);  

iii. Mastronardi Produce Limited (“MPL”); 

iv. Mastronardi Berea LLC (“Mastronardi Berea,” and together with MPL, 
the “Mastronardi Parties”); and 

v. Undersigned holders of any Claims/Interests that have executed and delivered 
counterpart signature pages to this Agreement, a Joinder, or a Transfer Agreement 
to counsel to the Company Parties (together with Equilibrium, the “Consenting 
Stakeholders”).  

RECITALS 

WHEREAS, the Parties have in good faith and at arms’ length negotiated or been apprised 
of certain restructuring and recapitalization transactions with respect to the Company Parties’ 
capital structure on the terms set forth in this Agreement and as specified in the term sheet attached 
as Exhibit B hereto (the “Restructuring Term Sheet”) and the term sheet attached as Annex B 
to the Restructuring Term Sheet (the “Berea Term Sheet”) and such transactions as described in 
this Agreement (collectively, the “Restructuring Transactions”); 

 
1 Capitalized terms used but not defined in the preamble and recitals to this Agreement have the meanings ascribed 

to them in Section 1. 
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WHEREAS, the Company Parties intend to implement the Restructuring Transactions, 
including through the commencement by the Debtors of voluntary cases under chapter 11 of the 
Bankruptcy Code in the Bankruptcy Court (the cases commenced, the “Chapter 11 Cases”); and 

WHEREAS, the Parties have agreed to take certain actions in support of the Restructuring 
Transactions on the terms and conditions set forth in this Agreement and the Restructuring Term 
Sheet; 

NOW, THEREFORE, in consideration of the covenants and agreements contained 
herein, and for other valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, each Party, intending to be legally bound hereby, agrees as follows: 

AGREEMENT 

Section 1. Definitions and Interpretation. Definitions. The following terms shall have the 
following definitions: 

“9019 Motion” means that certain motion seeking interim and final orders approving the 
Berea Term Sheet and the transactions contemplated thereby, which orders for the avoidance of 
doubt shall, as applicable, provide for the acknowledgment of lease termination and release of 
claims with respect to the Berea Lease, AppHarvest’s acknowledgment that the Berea Lease has 
been terminated and AppHarvest’s irrevocably release and waiver of any and all claims, demands, 
causes of action and damages of any kind whatsoever, whether known or unknown against 
Mastronardi Berea with its affiliates related in any way to the Berea Lease. 

“Affiliate” has the meaning set forth in section 101(2) of the Bankruptcy Code as if such 
Entity was a debtor in a case under the Bankruptcy Code. 

“Agreement” has the meaning set forth in the preamble to this Agreement and, for the 
avoidance of doubt, includes all the exhibits, annexes, and schedules hereto in accordance with 
Section 14.02 (including the Restructuring Term Sheet and the Berea Term Sheet). 

“Agreement Effective Date” means the date on which the conditions set forth in Section 2 
have been satisfied or waived by the appropriate Party or Parties in accordance with this 
Agreement. 

“Agreement Effective Period” means, with respect to a Party, the period from the 
Agreement Effective Date to the Termination Date applicable to that Party. 

“Alternative Restructuring Proposal” means any inquiry, proposal, offer, bid, term 
sheet, discussion, or agreement with respect to a sale, disposition, new-money investment, 
restructuring, reorganization, merger, amalgamation, acquisition, consolidation, dissolution, debt 
investment, equity investment, liquidation, tender offer, recapitalization, plan of reorganization, 
share exchange, business combination, or similar transaction involving any one or more Company 
Parties or the debt, equity, or other interests in any one or more Company Parties that is an 
alternative to one or more of the Restructuring Transactions. 
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“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101–1532, as 
amended. 

“Bankruptcy Court” means the United States Bankruptcy Court for the Southern District 
of Texas. 

“Berea Lease” means that certain Lease Agreement, dated December 27, 2022, between 
Mastronardi Berea as landlord, and AppHarvest Berea Farm, LLC, as tenant, as may be amended, 
supplemented or otherwise modified. 

“Berea Term Sheet” has the meaning set forth in the recitals to this Agreement. 

“Business Day” means any day other than a Saturday, Sunday, or other day on which 
commercial banks are authorized to close under the Laws of, or are in fact closed in, the state of 
New York. 

“Causes of Action” means any claims, interests, damages, remedies, causes of action, 
demands, rights, actions, controversies, proceedings, agreements, suits, obligations, liabilities, 
accounts, defenses, offsets, powers, privileges, licenses, Liens, indemnities, guaranties, and 
franchises of any kind or character whatsoever, whether known or unknown, foreseen or 
unforeseen, existing or hereinafter arising, contingent or non-contingent, liquidated or 
unliquidated, secured or unsecured, assertable, directly or derivatively, matured or unmatured, 
suspected or unsuspected, whether arising before, on, or after the Petition Date, in contract, tort, 
law, equity, or otherwise. Causes of Action also include: (a) all rights of setoff, counterclaim, or 
recoupment and claims under contracts or for breaches of duties imposed by law or in equity; 
(b) the right to object to or otherwise contest Claims or Interests; (c) claims pursuant to section 
362 or chapter 5 of the Bankruptcy Code; (d) such claims and defenses as fraud, mistake, duress, 
and usury, and any other defenses set forth in section 558 of the Bankruptcy Code; and (e) any 
avoidance actions arising under chapter 5 of the Bankruptcy Code or under similar local, state, 
federal, or foreign statutes and common law, including fraudulent transfer laws. 

“Chapter 11 Cases” has the meaning set forth in the recitals to this Agreement. 

“Claim” has the meaning ascribed to it in section 101(5) of the Bankruptcy Code. 

“COFRA” means COFRA Holding AG, together with any of COFRA Holding AG’s direct 
and indirect affiliates other than Mastronardi Berea and Berea Farm Joint Venture LLC. 

“Company Claims/Interests” means any Claim against, or Interest in, a Company Party. 

“Company Parties” has the meaning set forth in the recitals to this Agreement. 

“Confidentiality Agreement” means an executed confidentiality agreement, including 
with respect to the issuance of a “cleansing letter” or other public disclosure of material non-public 
information agreement, in connection with any proposed Restructuring Transactions. 

“Confirmation Order” means the confirmation order with respect to the Plan. 
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“Consenting Stakeholders” has the meaning set forth in the preamble to this Agreement; 
provided that COFRA shall not become an additional Consenting Stakeholder or party to 
this Agreement without the prior written consent of the Required Consenting Stakeholder. 

“Credit Bidding and Sale Provisions” means, subject to section 363(k) of the Bankruptcy 
Code, the rights of the DIP Lender and the Prepetition Lenders to credit bid (either directly or 
through one or more acquisition vehicles), up to the full amount of the Prepetition Lenders’ 
respective claims, as set forth in the DIP Documents. 

“Debtors” means the Company Parties that commence Chapter 11 Cases. 

“Definitive Documents” means the documents listed in Section 3.01. 

“DIP Documents” means the DIP Orders, the DIP Credit Agreement, the Restructuring 
Term Sheet, and any ancillary documents related thereto.  

“DIP Credit Agreement” means the credit agreement evidencing the DIP Facility. 

“DIP Facility” means the delayed draw term loan credit facility to be provided in 
accordance with the terms and conditions set forth in the Restructuring Term Sheet.  

“Disclosure Statement” means the related disclosure statement with respect to the Plan. 

“Entity” shall have the meaning set forth in section 101(15) of the Bankruptcy Code. 

“EQ Term Sheet” means that certain Binding Term Sheet Agreement among Mastronardi 
Produce-USA and Equilibrium, dated as of July 24, 2023. 

“Equilibrium” shall have the meaning set forth in the preamble to this Agreement. 

“Exculpation” means the exculpations set forth in Annex A of the Restructuring Term 
Sheet.   

“Execution Date” has the meaning set forth in the preamble to this Agreement. 

“First Day Pleadings” means the first-day pleadings that the Company Parties determine 
are necessary or desirable to file, each of which shall be in form and substance reasonably 
acceptable to the Required Consenting Stakeholder. 

“Interests” means, collectively, the shares (or any class thereof), common stock, preferred 
stock, limited liability company interests, and any other equity, ownership, or profits interests of 
any Company Party, and options, warrants, rights, or other securities or agreements to acquire or 
subscribe for, or which are convertible into the shares (or any class thereof) of, common stock, 
preferred stock, limited liability company interests, or other equity, ownership, or profits interests 
of any Company Party (in each case whether or not arising under or in connection with any 
employment agreement). 
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“Joinder” means a joinder to this Agreement substantially in the form attached hereto as 
Exhibit D.  

“Law” means any federal, state, local, or foreign law (including common law), statute, 
code, ordinance, rule, regulation, order, ruling, or judgment, in each case, that is validly adopted, 
promulgated, issued, or entered by a governmental authority of competent jurisdiction (including 
the Bankruptcy Court). 

“Mastronardi” has the meaning set forth in the preamble to this Agreement. 

“Mastronardi Berea” has the meaning set forth in the preamble to this Agreement. 

“Mastronardi Produce-USA” means Mastronardi Produce-USA, Inc. 

“MPL” has the meaning set forth in the preamble to this Agreement. 

“Non-Company Parties” means, collectively, the Mastronardi Parties, Equilibrium, and 
the other Consenting Stakeholders. 

“Parties” has the meaning set forth in the preamble to this Agreement. 

“Permitted Transferee” means each transferee of any Company Claims/Interests who 
meets the requirements of Section 8.01. 

“Petition Date” means the first date any of the Company Parties commences a Chapter 11 
Case. 

“Plan” means the plan of liquidation to be proposed by the Debtors in the Chapter 11 Cases 
in order to effectuate the Restructuring Transactions, which shall be in form and substance 
acceptable to the Required Consenting Stakeholder. 

“Plan Effective Date” means the occurrence of the Effective Date of the Plan according 
to its terms. 

“Plan Supplement” means the compilation of documents and forms of documents, 
schedules, and exhibits to the Plan that will be filed by the Debtors with the Bankruptcy Court, 
each of which shall be in form and substance acceptable to the Required Consenting Stakeholder. 

“Qualified Marketmaker” means an entity that (a) holds itself out to the public or the 
applicable private markets as standing ready in the ordinary course of business to purchase from 
customers and sell to customers Company Claims/Interests (or enter with customers into long and 
short positions in Company Claims/Interests), in its capacity as a dealer or market maker in 
Company Claims/Interests and (b) is, in fact, regularly in the business of making a market in claims 
against issuers or borrowers (including debt securities or other debt).  

“Releases” means the releases set forth in Annex A of the Restructuring Term Sheet.   

“Released Claim” means any Claim or Cause of Action released pursuant to the Releases. 

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 36 of 99



 

6 
 

 

“Releasing Parties” means, collectively, (a) each of the Company Parties, and, to the 
maximum extent permitted by law, each of the Company Parties, on behalf of their respective 
Affiliates and Related Parties, (b) each of, and in each case in its capacity as such, the Consenting 
Stakeholders, and, to the maximum extent permitted by law, each current and former Affiliate and 
Related Party of each Entity, and (c) the Mastronardi Parties.  

“Required Consenting Stakeholder” means, as of the relevant date, Equilibrium.  

“Restructuring Term Sheet” has the meaning set forth in the recitals to this Agreement. 

“Restructuring Transactions” has the meaning set forth in the recitals to this Agreement. 

“Rules” means Rule 501(a)(l), (2), (3), and (7) of the Securities Act. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Solicitation Materials” means any of the materials to be provided to in connection with 
the solicitation of votes on the Plan, including, but not limited to, any notice of voting status, notice 
of non-voting status, ballots, and confirmation hearing notice.  

“Stalking Horse Purchase Agreement” means that certain stalking horse purchase 
agreement by and between the Debtors and Equilibrium providing for the purchase and sale of 
the Richmond Assets and Morehead Assets, solely to the extent and in such form as such purchase 
agreement is approved by the Bankruptcy Court pursuant to a Sale Order. 

“Termination Date” means the date on which termination of this Agreement as to a Party 
is effective in accordance with Sections 11.01, 11.02, 11.03, 11.04 or 11.05. 

“Transfer” means to sell, resell, reallocate, use, pledge, assign, transfer, hypothecate, 
participate, donate or otherwise encumber or dispose of, directly or indirectly (including through 
derivatives, options, swaps, pledges, forward sales or other transactions). 

“Transfer Agreement” means an executed form of the transfer agreement providing, 
among other things, that a transferee is bound by the terms of this Agreement and substantially in 
the form attached hereto as Exhibit C. 

1.02. Interpretation. For purposes of this Agreement: 

(a) in the appropriate context, each term, whether stated in the singular or the plural, 
shall include both the singular and the plural, and pronouns stated in the masculine, feminine, or 
neuter gender shall include the masculine, feminine, and the neuter gender; 

(b) capitalized terms defined only in the plural or singular form shall nonetheless have 
their defined meanings when used in the opposite form; 

(c) unless otherwise specified, any reference herein to a contract, lease, instrument, 
release, indenture, or other agreement or document being in a particular form or on particular terms 
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and conditions means that such document shall be substantially in such form or substantially on 
such terms and conditions; 

(d) unless otherwise specified, any reference herein to an existing document, schedule, 
or exhibit shall mean such document, schedule, or exhibit, as it may have been or may be amended, 
restated, supplemented, or otherwise modified from time to time; provided that any capitalized 
terms herein which are defined with reference to another agreement, are defined with reference to 
such other agreement as of the date of this Agreement, without giving effect to any termination of 
such other agreement or amendments to such capitalized terms in any such other agreement 
following the date hereof; 

(e) unless otherwise specified, all references herein to “Sections” are references to 
Sections of this Agreement; 

(f) the words “herein,” “hereof,” and “hereto” refer to this Agreement in its entirety 
rather than to any particular portion of this Agreement; 

(g) captions and headings to Sections are inserted for convenience of reference only 
and are not intended to be a part of or to affect the interpretation of this Agreement; 

(h) references to “shareholders,” “directors,” and/or “officers” shall also include 
“members” and/or “managers,” as applicable, as such terms are defined under the applicable 
limited liability company Laws; 

(i) the use of “include” or “including” is without limitation, whether stated or not; 

(j) the phrase “counsel to the Consenting Stakeholders” refers in this Agreement to 
each counsel specified in Section 14.10 other than counsel to the Company Parties; and 

(k) capitalized terms used but not defined in this Agreement shall have the meanings 
ascribed to such terms in the Restructuring Term Sheet. 

Section 2. Effectiveness of this Agreement. This Agreement shall become effective and 
binding as to each of the Parties independently at 12:00 a.m., prevailing Eastern Standard Time, 
on the Agreement Effective Date, which is the date on which all of the following conditions have 
been satisfied or waived in accordance with this Agreement: 

(a) each of the Company Parties shall have executed, delivered, and released 
counterpart signature pages of this Agreement to counsel to each of the Parties;  

(b) each Mastronardi Party shall have executed, delivered, and released counterpart 
signatures pages of this Agreement; and 

(c) the relevant Consenting Stakeholder shall have executed, delivered, and released 
counterpart signature pages of this Agreement.  
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Section 3. Definitive Documents. 

3.01. The Definitive Documents governing the Restructuring Transactions shall include 
the following: (A) the Plan; (B) the Confirmation Order; (C) the Disclosure Statement; (D) the 
order of the Bankruptcy Court approving the Disclosure Statement and the other Solicitation 
Materials; (E) the First Day Pleadings and all orders sought pursuant thereto; (F) the DIP 
Documents; and (G) the Plan Supplement. 

3.02. The Definitive Documents not executed or in a form attached to this Agreement as 
of the Execution Date remain subject to negotiation and completion. Upon completion, the 
Definitive Documents and every other document, deed, agreement, filing, notification, letter or 
instrument related to the Restructuring Transactions shall contain terms, conditions, 
representations, warranties, and covenants consistent with the terms of this Agreement, as they 
may be modified, amended, or supplemented in accordance with Section 12. Further, the 
Definitive Documents not executed or in a form attached to this Agreement as of the Execution 
Date shall otherwise be in form and substance acceptable to the Company Parties and the Required 
Consenting Stakeholder and, solely to the extent impacting their rights hereunder, the Mastronardi 
Parties. 

Section 4. Commitments of the Non-Company Parties. 

4.01. General Commitments, Forbearances, and Waivers. 

(a) During the Agreement Effective Period, each Consenting Stakeholder agrees, in 
respect of all of its Company Claims/Interests, to: 

(i) support the Restructuring Transactions and vote and exercise any necessary 
corporate powers or rights available to it (including in any board, shareholders’, or creditors’ 
meeting or in any process requiring voting or approval to which they are legally entitled to 
participate) in each case in favor of any matter requiring approval to the extent necessary to 
implement the Restructuring Transactions; 

(ii) use commercially reasonable efforts to cooperate with and assist the 
Company Parties in obtaining additional support for the Restructuring Transactions from the 
Company Parties’ other stakeholders; 

(iii) use commercially reasonable efforts to oppose any party or person from 
taking any actions contemplated in Section 4.03(b); 

(iv) negotiate in good faith any additional or alternative provisions or 
agreements to address any legal, financial, or structural impediment that may arise that would 
reasonably be expected to prevent, hinder, impede, delay, or are necessary to effectuate the 
consummation of the Restructuring Transactions; 

(v) negotiate in good faith and use commercially reasonable efforts to execute 
and implement the Definitive Documents that are consistent with this Agreement and the 
Restructuring Term Sheet to which it is required to be a party; and 
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(vi) support, and not oppose, entry of the DIP Orders, to the extent consistent 
with the terms of this Agreement and the Restructuring Term Sheet.  

(b) During the Agreement Effective Period, each Consenting Stakeholder agrees, in 
respect of all of its Company Claims/Interests, that it shall not directly or indirectly: 

(i) subject to Section 5.02, object to, delay, impede, or take any other action to 
interfere with acceptance, implementation, or consummation of the Restructuring Transactions; 

(ii) propose, file, support, or vote for any Alternative Restructuring Proposal; 

(iii) file any motion, pleading, or other document with the Bankruptcy Court or 
any other court (including any modifications or amendments thereof) that, in whole or in part, is 
not materially consistent with this Agreement or the Plan, including any DIP Order other than as 
contemplated in the Restructuring Term Sheet; 

(iv) subject to section 5.02, initiate, or have initiated on its behalf, any litigation 
or proceeding of any kind with respect to the Chapter 11 Cases, this Agreement, or the other 
Restructuring Transactions contemplated herein against the Company Parties or the other Parties 
other than to enforce this Agreement or any Definitive Document or as otherwise permitted under 
this Agreement; 

(v) subject to Section 5.02, exercise, or direct any other person to exercise, any 
right or remedy for the enforcement, collection, or recovery of any of Claims against or Interests 
in the Company Parties; or 

(vi) subject to Section 5.02, object to, delay, impede, or take any other action to 
interfere with the Company Parties’ ownership and possession of their assets, wherever located, 
or interfere with the automatic stay arising under section 362 of the Bankruptcy Code; or 

(vii) subject to Section 5.02, object to or commence any legal proceeding 
challenging the liens, claims, or adequate protection granted or proposed to be granted to the 
holders of Claims under the DIP Orders or the prepetition liens and claims of any Consenting 
Stakeholder.  

(c) During the Agreement Effective Period, each Mastronardi Party agrees, in respect 
of all of its Company Claims/Interests, to: 

(i) support the Restructuring Transactions and vote and exercise any necessary 
corporate powers or rights available to it (including in any board, shareholders’, or creditors’ 
meeting or in any process requiring voting or approval to which they are legally entitled to 
participate) in each case in favor of any matter requiring approval to the extent necessary to 
implement the Restructuring Transactions; 

(ii) with respect to Mastronardi Berea, negotiate in good faith and use 
commercially reasonable efforts to execute and implement the Berea Term Sheet; and  

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 40 of 99



 

10 
 

 

(iii) support, and not oppose, entry of the DIP Orders, to the extent consistent 
with the terms of this Agreement and the Restructuring Term Sheet. 

(d) During the Agreement Effective Period, each Mastronardi Party agrees, in respect 
of all of its Company Claims/Interests, that it shall not directly or indirectly: 

(i) subject to Section 5.02, object to, delay, impede, or take any other action to 
interfere with acceptance, implementation, or consummation of the Restructuring Transactions; 

(ii) propose, file, support, or vote for any Alternative Restructuring Proposal; 

(iii) file any motion, pleading, or other document with the Bankruptcy Court or 
any other court (including any modifications or amendments thereof) that, in whole or in part, is 
not materially consistent with this Agreement or the Plan, including any DIP Order other than as 
contemplated in the Restructuring Term Sheet; 

(iv) subject to section 5.02, initiate, or have initiated on its behalf, any litigation 
or proceeding of any kind with respect to the Chapter 11 Cases, this Agreement, or the other 
Restructuring Transactions contemplated herein against the Company Parties or the other Parties 
that is not materially consistent with this Agreement; 

(v) subject to Section 5.02, exercise, or direct any other person to exercise, any 
right or remedy for the enforcement, collection, or recovery of any of Claims against or Interests 
in the Company Parties, other than is contemplated by the Berea Term Sheet;  

(vi) subject to Section 5.02, object to, delay, impede, or take any other action to 
interfere with the Company Parties’ ownership and possession of their assets, wherever located, 
or interfere with the automatic stay arising under section 362 of the Bankruptcy Code, other than 
is contemplated by the Berea Term Sheet; or 

(vii) subject to Section 5.02, object to or commence any legal proceeding 
challenging the liens, claims, or adequate protection granted or proposed to be granted to the 
holders of Claims under the DIP Orders or the prepetition liens and claims of any Consenting 
Stakeholder, other than is contemplated by the Berea Term Sheet.  

4.02. Commitments with Respect to the DIP Facility. 

(a) Subject to the conditions set forth in the Restructuring Term Sheet, Equilibrium 
agrees to provide (or cause any of its designees, including any joint venture, to provide) its 
respective share of the DIP Facility on the terms and conditions set forth in the Restructuring Term 
Sheet and the DIP Loan Documents; provided, that upon the termination or expiration of this 
Agreement in accordance with its terms prior to the closing of the DIP Loan Documents, the 
commitments of Equilibrium made pursuant to this section 4.02(a) with respect to the DIP Facility 
shall terminate. 
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4.03. Commitments with Respect to Chapter 11 Cases. 

(a) During the Agreement Effective Period, each Non-Company Party that is entitled 
to vote to accept or reject the Plan pursuant to its terms agrees that it shall, subject to receipt by 
such Non-Company Party, whether before or after the commencement of the Chapter 11 Cases, of 
the Solicitation Materials: 

(i) vote each of its Company Claims/Interests to accept the Plan by delivering 
its duly executed and completed ballot accepting the Plan on a timely basis following the 
commencement of the solicitation of the Plan and its actual receipt of the Solicitation Materials 
and the ballot; 

(ii) to the extent it is permitted to elect whether to opt out of the releases set 
forth in the Plan, elect not to opt out of the releases set forth in the Plan by timely delivering its 
duly executed and completed ballot(s) indicating such election; and 

(iii) not change, withdraw, amend, or revoke (or cause to be changed, 
withdrawn, amended, or revoked) any vote or election referred to in clauses (i) and (ii) above. 

(b) Subject to Section 5.02, during the Agreement Effective Period, each Consenting 
Stakeholder, in respect of each of its Company Claims/Interests, will support, and will not directly 
or indirectly object to, delay, impede, or take any other action to interfere with any motion or other 
pleading or document filed by a Company Party in the Bankruptcy Court that is consistent with 
this Agreement. 

(c) MPL expressly waives and relinquishes any and all rights to any recovery or 
distribution on account of any Company Claim/Interest held by MPL, subject to the occurrence of 
the Effective Date. 

(d) Mastronardi Berea expressly waives and relinquishes any and all rights to any 
recovery or distribution on account of any Company Claim/Interest arising out of the Berea Lease 
held by Mastronardi Berea, subject to entry of the Final Berea Order and the consummation of the 
Berea Transfer (each as defined in the Restructuring Term Sheet). 

Section 5. Additional Provisions Regarding the Parties’ Commitments.  

5.01. Notwithstanding anything contained in this Agreement, nothing in this Agreement 
shall: (a) affect the ability of any Non-Company Party to consult with any other Non-Company 
Party, the Company Parties, or any other party in interest in the Chapter 11 Cases (including any 
official committee and the United States Trustee); (b) impair or waive the rights of any Non-
Company Party to assert or raise any objection permitted under this Agreement in connection with 
the Restructuring Transactions; and (c) prevent any Non-Company Party from enforcing this 
Agreement or contesting whether any matter, fact, or thing is a breach of, or is inconsistent with, 
this Agreement.  

5.02. For the avoidance of doubt, nothing in this Agreement shall affect or impair 
the Parties’ claims, liens, security interests, rights or remedies under (a) the DIP Loan Documents, 
including the DIP Credit Agreement or applicable DIP Order (including its right to declare an 
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event of default, accelerate, terminate commitments, foreclose, or otherwise exercise any right or 
remedy provided for therein) or (b) the Stalking Horse Purchase Agreement. 

Section 6. Commitments of the Company Parties. 

6.01. Affirmative Commitments. Except as set forth in Section 7, during the Agreement 
Effective Period, the Company Parties agree to: 

(a) support and take all steps reasonably necessary and desirable to consummate the 
Restructuring Transactions in accordance with this Agreement; 

(b) to the extent any legal or structural impediment arises that would prevent, hinder, 
or delay the consummation of the Restructuring Transactions contemplated herein, take all steps 
reasonably necessary and desirable to address any such impediment; 

(c) use commercially reasonable efforts to obtain any and all required regulatory and/or 
third-party approvals for the Restructuring Transactions; 

(d) negotiate in good faith and use commercially reasonable efforts to execute and 
deliver the Definitive Documents, the Berea Term Sheet and any other required agreements to 
effectuate and consummate the Restructuring Transactions as contemplated by this Agreement; 

(e) use commercially reasonable efforts to seek additional support for the Restructuring 
Transactions from their other material stakeholders to the extent reasonably prudent; 

(f) (i) provide counsel for the Non-Company Parties a reasonable opportunity to 
review draft copies of all First Day Pleadings and, (ii) to the extent reasonably practicable, provide 
a reasonable opportunity to counsel to any Non-Company Parties materially affected by such filing 
to review draft copies of other documents that the Company Parties intend to file with Bankruptcy 
Court, as applicable;  

(g) initiate the Chapter 11 Cases in the Bankruptcy Court for the Southern District of 
Texas by no later than 11:59 p.m. prevailing Central Time on July 24, 2023, subject to the approval 
of the board of directors, board of managers, or similar governing body of the Company Parties in 
the exercise of their fiduciary duty and reasonable discretion; 

(h) take all steps reasonably necessary or desirable to continue operations in the 
ordinary course of business at the Berea, Richmond, Morehead and Pulaski greenhouse facilities 
until such time as the operations and/or ownership for each applicable facility is transferred to a 
Non-Company Party or other third-party buyer pursuant to the 363 Sale or otherwise; 

(i) take all steps reasonably necessary or desirable to deliver to Mastronardi Berea 
(i) an executed counterpart to the Berea Term Sheet and (ii) the 9019 Motion prior to the Petition 
Date or the date of commencement of any other insolvency proceedings with respect thereto; 

(j) use commercially reasonable efforts to obtain approval of the 9019 Motion (and 
related release of claims) by the Bankruptcy Court on an interim basis within five (5) calendar 
days following the Petition Date; 
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(k) use commercially reasonable efforts to obtain approval of the 9019 Motion (and 
related release of claims) by the Bankruptcy Court on a final basis within thirty-five (35) calendar 
days following the Petition Date; and 

(l) take all steps reasonably necessary or desirable to transfer to Mastronardi Berea or 
its designee, free and clear of all liens or other encumbrances of any kind or nature, all right, title 
and interest of AppHarvest in, to and under the assets, properties and business, of every kind and 
description, wherever located, real, personal or mixed, tangible or intangible, known or unknown, 
owned, held or used in or primarily related to the Berea Lease and/or the use and operation thereof, 
within sixty (60) days following the Petition Date. 

6.02. Negative Commitments. Except as set forth in Section 7, during the Agreement 
Effective Period, each of the Company Parties shall not directly or indirectly: 

(a) object to, delay, impede, or take any other action to interfere with acceptance, 
implementation, or consummation of the Restructuring Transactions; 

(b) take any action that is inconsistent in any material respect with, or is intended to 
frustrate or impede approval, implementation and consummation of the Restructuring Transactions 
described in, this Agreement or the Plan; 

(c) object to, or solicit, support, or encourage any objection to any Credit Bidding and 
Sale Provisions rights set forth in the DIP Documents;  

(d) modify the Definitive Documents, in whole or in part, in a manner that is not 
consistent with this Agreement, the Restructuring Term Sheet and the Berea Term Sheet in all 
material respects; and 

(e) file any motion, pleading, or Definitive Documents with the Bankruptcy Court or 
any other court (including any modifications or amendments thereof) that, in whole or in part, is 
not materially consistent with this Agreement, the Restructuring Term Sheet, or the Berea Term 
Sheet.  

Section 7. Additional Provisions Regarding Company Parties’ Commitments. 

7.01. Notwithstanding anything to the contrary in this Agreement, nothing in this 
Agreement shall require a Company Party or the board of directors, board of managers, or similar 
governing body of a Company Party, after consulting with counsel, to take any action or to refrain 
from taking any action with respect to the Restructuring Transactions to the extent taking or failing 
to take such action would be inconsistent with applicable Law or its fiduciary obligations under 
applicable Law, and any such action or inaction pursuant to this Section 7.01 shall not be deemed 
to constitute a breach of this Agreement. 

7.02. Notwithstanding anything to the contrary in this Agreement (but subject to 
Section 7.01), each Company Party and its respective directors, officers, employees, investment 
bankers, attorneys, accountants, consultants, and other advisors or representatives shall have the 
rights to: (a) consider, respond to, and facilitate unsolicited Alternative Restructuring Proposals; 
(b) provide access to non-public information concerning any Company Party to any Entity that 
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enters into a reasonable and customary Confidentiality Agreements or nondisclosure agreement 
with any Company Party; (c) maintain or continue discussions or negotiations with respect to 
Alternative Restructuring Proposals; (d) otherwise cooperate with, assist, participate in, or 
facilitate any inquiries, proposals, discussions, or negotiation of Alternative Restructuring 
Proposals; and (e) enter into or continue discussions or negotiations with holders of Claims against 
or Interests in a Company Party (including any Consenting Stakeholder), any other party in interest 
in the Chapter 11 Cases (including any official committee and the United States Trustee), or any 
other Entity regarding the Restructuring Transactions or Alternative Restructuring Proposals; 
provided that the Company Parties shall provide counsel to the Required Consenting Stakeholder 
and the Mastronardi Parties reasonable updates on the status of discussions regarding any 
unsolicited Alternative Restructuring Proposal (subject to any applicable confidentiality 
restrictions) within five (5) Business Days of the Company Parties’ receipt of any such unsolicited 
Alternative Restructuring Proposal; provided further that, for the avoidance of doubt, nothing in 
this section 7.02 shall prevent the Company Parties from continuing the marketing process and/or 
otherwise seeking the highest and best price with respect to the 363 Sale or other transaction 
providing for the sale or disposition of the Richmond Assets, the Morehead Assets, the Pulaski 
Assets, or the Other Assets. 

7.03. Nothing in this Agreement shall: (a) impair or waive the rights of any Company 
Party to assert or raise any objection permitted under this Agreement in connection with the 
Restructuring Transactions; or (b) prevent any Company Party from enforcing this Agreement or 
contesting whether any matter, fact, or thing is a breach of, or is inconsistent with, this Agreement. 

Section 8. Transfer of Interests and Securities; Joinder.During the Agreement Effective 
Period, no Consenting Stakeholder shall Transfer any ownership (including any beneficial 
ownership as defined in the Rule 13d-3 under the Securities Exchange Act of 1934, as amended) 
in any Company Claims/Interests to any affiliated or unaffiliated party, including any party in 
which it may hold a direct or indirect beneficial interest, unless: 

(a) in the case of any Company Claims/Interests, the authorized transferee is either 
(1) a qualified institutional buyer as defined in Rule 144A of the Securities Act, (2) a non-U.S. 
person in an offshore transaction as defined under Regulation S under the Securities Act, (3) an 
institutional accredited investor (as defined in the Rules), or (4) a Consenting Stakeholder; and 

(b) either (i) the transferee executes and delivers to counsel to the Company Parties, at 
or before the time of the proposed Transfer, a Transfer Agreement or (ii) the transferee is a. 
Consenting Stakeholder and the transferee provides notice of such Transfer (including the amount 
and type of Company Claim Transferred) to counsel to the Company Parties at or before the time 
of the proposed Transfer; and 

(c) such Transfer shall not violate the terms of any order entered by the Bankruptcy 
Court with respect to preservation of net operating losses; provided that, this Section 8.01 shall not 
apply to the Required Consenting Stakeholder or any of its affiliates or designees in connection 
with any transfers related to structuring or closing the Restructuring Transactions, including 
the 363 Sale governed by the Stalking Horse Purchase Agreement and related credit bid. 
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8.02. Upon compliance with the requirements of Section 8.01, the transferor shall be 
deemed to relinquish its rights (and be released from its obligations) under this Agreement to the 
extent of the rights and obligations in respect of such transferred Company Claims/Interests. Any 
Transfer in violation of Section 8.01 shall be void ab initio. 

8.03. This Agreement shall in no way be construed to preclude the Consenting 
Stakeholders from acquiring additional Company Claims/Interests; provided, however, that 
(a) such additional Company Claims/Interests shall automatically and immediately upon 
acquisition by a Consenting Stakeholder be deemed subject to the terms of this Agreement 
(regardless of when or whether notice of such acquisition is given to counsel to the Company 
Parties or counsel to the Consenting Stakeholders) and (b) such Consenting Stakeholder must 
provide notice of such acquisition (including the amount and type of Company Claim/Interest 
acquired) to counsel to the Company Parties within five (5) Business Days of such acquisition. 

8.04. This Section 8 shall not impose any obligation on any Company Party to issue any 
“cleansing letter” or otherwise publicly disclose information for the purpose of enabling a 
Consenting Stakeholder to Transfer any of its Company Claims/Interests. Notwithstanding 
anything to the contrary herein, to the extent a Company Party and another Party have entered into 
a Confidentiality Agreement, the terms of such Confidentiality Agreement shall continue to apply 
and remain in full force and effect according to its terms, and this Agreement does not supersede 
any rights or obligations otherwise arising under such Confidentiality Agreements. 

8.05. Notwithstanding Section 8.01, a Qualified Marketmaker that acquires any 
Company Claims/Interests with the purpose and intent of acting as a Qualified Marketmaker for 
such Company Claims/Interests shall not be required to execute and deliver a Transfer Agreement 
in respect of such Company Claims/Interests if (i) such Qualified Marketmaker subsequently 
transfers such Company Claims/Interests (by purchase, sale assignment, participation, or 
otherwise) within five (5) Business Days of its acquisition to a transferee that is an entity that is 
not an affiliate, affiliated fund, or affiliated entity with a common investment advisor; (ii) the 
transferee otherwise is a Permitted Transferee under Section 8.01; and (iii) the Transfer otherwise 
is a Permitted Transfer under Section 8.01. To the extent that a Consenting Stakeholder is acting 
in its capacity as a Qualified Marketmaker, it may Transfer (by purchase, sale, assignment, 
participation, or otherwise) any right, title or interests in Company Claims/Interests that the 
Qualified Marketmaker acquires from a holder of the Company Claims/Interests who is not a 
Consenting Stakeholder without the requirement that the transferee be a Permitted Transferee. 

8.06. Notwithstanding anything to the contrary in this Section 8, the restrictions on 
Transfer set forth in this Section 8 shall not apply to the grant of any liens or encumbrances on any 
claims and interests in favor of a bank or broker-dealer holding custody of such claims and interests 
in the ordinary course of business and which lien or encumbrance is released upon the Transfer of 
such claims and interests. 

8.07. Additional Consenting Stakeholders. Any holder of Company Claims/Interests that 
is not a party to this Agreement as of the Agreement Effective Date may, at any time after the 
Agreement Effective Date, become a Consenting Stakeholder by executing and delivering a 
Joinder to Counsel to the Company Parties and Counsel to the Required Consenting Stakeholder, 
pursuant to which such Entity shall be bound by the terms of this Agreement. 
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Section 9. Representations and Warranties of Consenting Stakeholders. Each Consenting 
Stakeholder severally, and not jointly, represents and warrants that, as of the date such Consenting 
Stakeholder executes and delivers this Agreement and as of the Plan Effective Date: 

(a) it is the beneficial or record owner of the face amount of the Company 
Claims/Interests or is the nominee, investment manager, or advisor for beneficial holders of the 
Company Claims/Interests reflected in, and, having made reasonable inquiry, is not the beneficial 
or record owner of any Company Claims/Interests other than those reflected in, such Consenting 
Stakeholder’s signature page to this Agreement or a Transfer Agreement, as applicable (as may be 
updated pursuant to Section 8); 

(b) it has the full power and authority to act on behalf of, vote and consent to matters 
concerning, such Company Claims/Interests; 

(c) such Company Claims/Interests are free and clear of any pledge, lien, security 
interest, charge, claim, equity, option, proxy, voting restriction, right of first refusal, or other 
limitation on disposition, transfer, or encumbrances of any kind, that would adversely affect in any 
way such Consenting Stakeholder’s ability to perform any of its obligations under this Agreement 
at the time such obligations are required to be performed; 

(d) it has the full power to vote, approve changes to, and transfer all of its Company 
Claims/Interests referable to it as contemplated by this Agreement subject to applicable Law; and 

(e) solely with respect to holders of Company Claims/Interests, (i) it is either (A) a 
qualified institutional buyer as defined in Rule 144A of the Securities Act, (B) not a U.S. person 
(as defined in Regulation S of the Securities Act), or (C) an institutional accredited investor (as 
defined in the Rules), and (ii) any securities acquired by the Consenting Stakeholder in connection 
with the Restructuring Transactions will have been acquired for investment and not with a view to 
distribution or resale in violation of the Securities Act. 

Section 10. Mutual Representations, Warranties, and Covenants. Each of the Parties 
represents, warrants, and covenants to each other Party, as of the date such Party executed and 
delivers this Agreement, on the Plan Effective Date: 

(a) it is validly existing and in good standing under the Laws of the state of its 
organization, and this Agreement is a legal, valid, and binding obligation of such Party, 
enforceable against it in accordance with its terms, except as enforcement may be limited by 
applicable Laws relating to or limiting creditors’ rights generally or by equitable principles relating 
to enforceability; 

(b) except as expressly provided in this Agreement, the Plan, and the Bankruptcy Code, 
no consent or approval is required by any other person or Entity in order for it to effectuate the 
Restructuring Transactions contemplated by, and perform its respective obligations under, this 
Agreement; 

(c) the entry into and performance by it of, and the transactions contemplated by, this 
Agreement do not, and will not, conflict in any material respect with any Law or regulation 
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applicable to it or with any of its articles of association, memorandum of association or other 
constitutional documents; 

(d) except as expressly provided in this Agreement, it has (or will have, at the relevant 
time) all requisite corporate or other power and authority to enter into, execute, and deliver this 
Agreement and to effectuate the Restructuring Transactions contemplated by, and perform its 
respective obligations under, this Agreement; and 

(e) except as expressly provided by this Agreement, it is not party to any restructuring 
or similar agreements or arrangements with the other Parties to this Agreement that have not been 
disclosed to all Parties to this Agreement. 

Section 11. Termination Events. 

11.01. Non-Company Party Termination Events. This Agreement may be terminated by 
each of the Non-Company Parties with respect to themselves (but not with respect to the other 
Non-Company Parties) by the delivery to the Company Parties of a written notice in accordance 
with Section 14.10 hereof upon the occurrence of the following events: 

(a) the breach in any material respect by a Company Party of any of the representations, 
warranties, or covenants of the Company Parties set forth in this Agreement that (i) is adverse to 
the Non-Company Parties seeking termination pursuant to this provision and (ii) remains uncured 
for five (5) Business Days after such terminating Non-Company Parties transmit a written notice 
in accordance with Section 14.10 hereof detailing any such breach; 

(b) with respect to the Required Consenting Stakeholder and the Mastronardi Parties, 
any Milestone (as defined in the Restructuring Term Sheet) shall fail to occur by the date set forth 
in the Restructuring Term Sheet, unless such failure is due to delay in obtaining a hearing before 
the Bankruptcy Court;  

(c) with respect to the Required Consenting Stakeholder and the Mastronardi Parties, 
the occurrence of any event of default under any of the DIP Loan Documents, including, without 
limitation, the DIP Credit Agreement or applicable DIP Order or the acceleration or maturity of 
the obligations or termination of commitments under the DIP Facility; 

(d) with respect to the Required Consenting Stakeholder and the Mastronardi Parties, 
any Company Party’s entry into any new financing arrangement or arrangement or contract with 
respect to debtor-in-possession financing or cash collateral use other than the DIP Facility without 
the consent of the Required Consenting Stakeholder to the extent such new financing arrangement 
or arrangement or contract is adverse to the Required Consenting Stakeholder; 

(e) the Bankruptcy Court grants relief that (i) is materially inconsistent with this 
Agreement or (ii) would materially frustrate the purposes of this Agreement, including by 
preventing the consummation of the Restructuring Transactions;  

(f) the issuance by any governmental authority, including any regulatory authority or 
court of competent jurisdiction, of any final, non-appealable ruling or order that (i) enjoins the 
consummation of a material portion of the Restructuring Transactions and (ii) remains in effect for 
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fifteen (15) Business Days after such terminating Non-Company Parties transmit a written notice 
in accordance with Section 14.10 hereof detailing any such issuance; provided, that this 
termination right may not be exercised by any Party that sought or requested such ruling or order 
in contravention of any obligation set out in this Agreement; 

(g) the Bankruptcy Court enters an order denying confirmation of the Plan; or 

(h) the entry of an order by the Bankruptcy Court, or the filing of a motion or 
application by any Company Party seeking an order (without the prior written consent of the 
Required Consenting Stakeholder, not to be unreasonably withheld), (i) converting one or more of 
the Chapter 11 Cases of a Company Party to a case under chapter 7 of the Bankruptcy Code or 
dismissing such cases, (ii) appointing an examiner with expanded powers beyond those set forth 
in sections 1106(a)(3) and (4) of the Bankruptcy Code or a trustee in one or more of the Chapter 11 
Cases of a Company Party, or (iii) rejecting this Agreement. 

11.02. EQ Term Sheet Termination Events. In addition to the Termination Events 
applicable to the Mastronardi Parties set forth in Section 11.01, this Agreement shall terminate 
automatically as to the Mastronardi Parties and Equilibrium with respect to themselves upon the 
termination of the EQ Term Sheet.   

11.03. Company Party Termination Events. Any Company Party may terminate this 
Agreement as to all Parties upon prior written notice to all Parties in accordance with Section 14.10 
hereof upon the occurrence of any of the following events: 

(a) the breach in any material respect by one or more of the Consenting Stakeholders 
of any provision set forth in this Agreement that remains uncured for a period of fifteen (15) 
Business Days after the receipt by the Consenting Stakeholders of notice of such breach; 

(b) the board of directors, board of managers, or such similar governing body of any 
Company Party determines, after consulting with counsel, (i) that proceeding with any of the 
Restructuring Transactions would be inconsistent with the exercise of its fiduciary duties or 
applicable Law or (ii) in the exercise of its fiduciary duties, to pursue an Alternative Restructuring 
Proposal; 

(c) the issuance by any governmental authority, including any regulatory authority or 
court of competent jurisdiction, of any final, non-appealable ruling or order that (i) enjoins the 
consummation of a material portion of the Restructuring Transactions and (ii) remains in effect for 
thirty (30) Business Days after such terminating Company Party transmits a written notice in 
accordance with Section 14.10 hereof detailing any such issuance; provided, that this termination 
right shall not apply to or be exercised by any Company Party that sought or requested such ruling 
or order in contravention of any obligation or restriction set out in this Agreement; or 

(d) the Bankruptcy Court enters an order denying confirmation of the Plan that remains 
uncured for a period of fourteen (14) Business Days. 

11.04. Mutual Termination. This Agreement, and the obligations of all Parties hereunder, 
may be terminated by mutual written agreement among all of the following: (a) the Required 
Consenting Stakeholder; (b) the Mastronardi Parties, and (c) each Company Party. 
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11.05. Automatic Termination. This Agreement shall terminate automatically without any 
further required action or notice immediately after the Plan Effective Date. 

11.06. Effect of Termination. Upon the occurrence of a Termination Date as to a Party, 
this Agreement shall be of no further force and effect as to such Party and each Party subject to 
such termination shall be released from its commitments, undertakings, and agreements under or 
related to this Agreement and shall have the rights and remedies that it would have had, had it not 
entered into this Agreement, and shall be entitled to take all actions, whether with respect to the. 
Restructuring Transactions or otherwise, that it would have been entitled to take had it not entered 
into this Agreement, including with respect to any and all Claims or causes of action. Upon the 
occurrence of a Termination Date prior to the Confirmation Order being entered by a Bankruptcy 
Court, any and all consents or ballots tendered by the Parties subject to such termination before a 
Termination Date shall be deemed, for all purposes, to be null and void from the first instance and 
shall not be considered or otherwise used in any manner by the Parties in connection with the 
Restructuring Transactions and this Agreement or otherwise; provided, however, any Consenting 
Stakeholder withdrawing or changing its vote pursuant to this Section 11.05 shall promptly 
provide written notice of such withdrawal or change to each other Party to this Agreement and, if 
such withdrawal or change occurs on or after the Petition Date, file notice of such withdrawal or 
change with the Bankruptcy Court. Nothing in this Agreement shall be construed as prohibiting a 
Company Party or any of the Non-Company Parties from contesting whether any such termination 
is in accordance with its terms or to seek enforcement of any rights under this Agreement that 
arose or existed before a Termination Date. Except as expressly provided in this Agreement, 
nothing herein is intended to, or does, in any manner waive, limit, impair, or restrict (a) any right 
of any Company Party or the ability of any Company Party to protect and reserve its rights 
(including rights under this Agreement), remedies, and interests, including its claims against any 
Consenting Stakeholder, and (b) any right of any Non-Company Party, or the ability of any Non-
Company Party, to protect and preserve its rights (including rights under this Agreement), 
remedies, and interests, including its claims against any Company Party or Non-Company Party. 
No purported termination of this Agreement shall be effective under this Section 11.05 or 
otherwise if the Party seeking to terminate this Agreement is in material breach of this Agreement, 
except a termination pursuant to Section 11.02(b) or Section 11.02(d). Nothing in this 
Section 11.05 shall restrict any Company Party’s right to terminate this Agreement in accordance 
with Section l 1.02(b). 

Section 12. Amendments and Waivers. 

(a) This Agreement may not be modified, amended, or supplemented, and no condition 
or requirement of this Agreement may be waived, in any manner except in accordance with this 
Section 12. This Section 12 may not be modified, amended, or supplemented without the consent 
of (i) each Company Party and (ii) each Non-Company Party. 

(b) This Agreement may be modified, amended, or supplemented, or a condition or 
requirement of this Agreement may be waived, in a writing signed by: (i) each Company Party and 
(ii) the following Parties, solely with respect to any modification, amendment, waiver or 
supplement that adversely affects the rights of such Parties and unless otherwise specified in this 
Agreement: (A) Equilibrium, (B) the Mastronardi Parties and (C) any other Consenting 
Stakeholder; provided, however, that if the proposed modification, amendment, waiver, or 
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supplement has a material, disproportionate, and adverse effect on any of the Company 
Claims/Interests held by a Non-Company Party, then the consent of each such affected Non-
Company Party shall also be required to effectuate such modification, amendment, waiver or 
supplement; provided further that, for the avoidance of doubt, as to Equilibrium, a modification, 
amendment, waiver, or supplement to sections 4.01(a) and (b) (with respect to the Required 
Consenting Stakeholder); 4.02(a); 5.01; 5.02; 6.02(c)–(e); 7.01–7.02; 11.01 (with respect to the 
Required Consenting Stakeholder); or 11.04 hereto shall constitute an adverse effect such that the 
written consent of Equilibrium shall be required to effectuate such modification, amendment, 
waiver, or supplement. 

(c) Any proposed modification, amendment, waiver or supplement that does not 
comply with this Section 12 shall be ineffective and void ab initio. 

(d) The waiver by any Party of a breach of any provision of this Agreement shall not 
operate or be construed as a further or continuing waiver of such breach or as a waiver of any other 
or subsequent breach. No failure on the part of any Party to exercise, and no delay in exercising, 
any right, power or remedy under this Agreement shall operate as a waiver of any such right, power 
or remedy or any provision of this Agreement, nor shall any single or partial exercise of such right, 
power or remedy by such Party preclude any other or further exercise of such right, power or 
remedy or the exercise of any other right, power or remedy. All remedies under this Agreement 
are cumulative and are not exclusive of any other remedies provided by Law. 

Section 13. Mutual Releases and Exculpations. 

13.01. Releases and Exculpations. The Consenting Stakeholders, the Mastronardi Parties, 
and the Company Parties agree to support inclusion of the Releases and Exculpations as set forth 
in Annex A of the Restructuring Term Sheet and the DIP Loan Documents in the Plan. 

13.02. No Additional Representations and Warranties. Each of the Parties agrees and 
acknowledges that, except as expressly provided in this Agreement and the Definitive Documents, 
no other Party, in any capacity, has warranted or otherwise made any representations concerning 
any Released Claim (including any representation or warranty concerning the existence, 
nonexistence, validity, or invalidity of any Released Claim). Notwithstanding the foregoing, 
nothing contained in this Agreement is intended to impair or otherwise derogate from any of the 
representations, warranties, or covenants expressly set forth in this Agreement or any of the 
Definitive Documents. 

13.03. Releases of Unknown Claims. Each of the Releasing Parties in each of the Releases 
contemplated to be included in the Plan pursuant to this Agreement expressly acknowledges that 
although ordinarily a general release may not extend to Released Claims which the Releasing Party 
does not know or suspect to exist in its favor, which if known by it may have materially affected 
its settlement with the party released, they have carefully considered and taken into account in 
determining to enter into the above Releases the possible existence of such unknown losses or 
claims. Without limiting the generality of the foregoing, each Releasing Party expressly waives 
and relinquishes any and all rights such Party may have or conferred upon it under any federal, 
state, or local statute, rule, regulation, or principle of common law or equity which provides that a 
release does not extend to claims which the claimant does not know or suspect to exist in its favor 

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 51 of 99



 

21 
 

 

at the time of providing the Release or which may in any way limit the effect or scope of the 
Releases with respect to Released Claims which such Party did not know or suspect to exist in 
such Party’s favor at the time of providing the Release, which in each case if known by it may 
have materially affected its settlement with any Released Party. Each of the Releasing Parties 
expressly acknowledges that the Releases and covenants not to sue contemplated to be included in 
the Plan are to be effective regardless of whether those released matters or Released Claims are 
presently known or unknown, suspected or unsuspected, or foreseen or unforeseen. 

13.04. Turnover of Subsequently Recovered Assets. Subject to the effectiveness of the 
Plan providing for the Releases, in the event that any Releasing Party (including any successor or 
assignee thereof and including through any third party, trustee, debtor in possession, creditor, 
estate, creditors’ committee, or similar Entity) is successful in pursuing or receives, directly or 
indirectly, any funds, property, or other value on account of any Claim, Cause of Action, or 
litigation against any Released Party that was released pursuant to the Release (or would have been 
released pursuant to the Release if the party bringing such claim were a Releasing Party), such 
Releasing Party (i) shall not commingle any such recovery with any of its other assets and (ii) 
agrees that it shall promptly turnover and assign any such recoveries to, and hold them in trust for, 
such Released Party. 

13.05. Certain Limitations on Releases. For the avoidance of doubt, nothing in this 
Agreement and the Releases contemplated to be included in the Plan pursuant to this Section 13 
shall or shall be deemed to result in the waiving or limiting by (a) the Company Parties, or any 
officer, director, member of any governing body, or employee thereof, of (i) any indemnification 
against any Company Party, any of their insurance carriers, or any other Entity, (ii) any rights as 
beneficiaries of any insurance policies, (iii) wages, salaries, compensation, or benefits, (iv) 
intercompany claims, or (v) any Interest held by a Company Party; (b) the Consenting Stakeholders 
or any administrative agent appointed under any financing document (except as may be expressly 
amended or modified by the Plan, or any other financing document under and as defined therein); 
(c) the Mastronardi Parties or (d) any Party or other Entity of any post-Agreement Effective Date 
obligations under this Agreement or post-Plan Effective Date obligations under the Plan, the 
Confirmation Order, the Restructuring Transaction, or any document, instrument, or agreement 
(including those set forth in the Plan Supplement) executed to implement the Plan, or any Claim 
or obligation arising under the Plan. 

13.06. Covenant Not to Sue. Subject to effectiveness of the Plan providing for the 
Releases, each of the Releasing Parties hereby further agrees and covenants not to, and shall not, 
commence or prosecute, or assist or otherwise aid any other Entity in the commencement or 
prosecution of, whether directly, derivatively or otherwise, any Released Claims. 

Section 14. Miscellaneous. 

14.01. Acknowledgement. Notwithstanding any other provision herein, this Agreement is 
not and shall not be deemed to be an offer with respect to any securities or solicitation of votes for 
the acceptance of a plan of reorganization for purposes of sections 1125 and 1126 of the 
Bankruptcy Code or otherwise. Any such offer or solicitation will be made only in compliance 
with all applicable securities Laws, provisions of the Bankruptcy Code, and/or other applicable 
Law. 
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14.02. Exhibits Incorporated by Reference; Conflicts. Each of the exhibits, annexes, 
signatures pages, and schedules attached hereto, including the Restructuring Term Sheet and the 
Berea Term Sheet, is expressly incorporated herein and made a part of this Agreement, and all 
references to this Agreement shall include such exhibits, annexes, and schedules. In the event of 
any inconsistency between this Agreement (without reference to the exhibits, annexes, and 
schedules hereto) and (a) the Restructuring Term Sheet, the Restructuring Term Sheet shall 
govern, (b) any DIP Loan Document, such DIP Loan Document shall govern, or (c) the Stalking 
Horse Purchase Agreement, the Stalking Horse Purchase Agreement shall govern. 

14.03. Further Assurances. In accordance with the other terms of this Agreement, 
the Parties agree to execute and deliver such other instruments and perform such acts, in addition 
to the matters herein specified, as may be reasonably appropriate or necessary, or as may be 
required by order of the Bankruptcy Court, from time to time, to effectuate the Restructuring 
Transactions, as applicable. 

14.04. Complete Agreement. Except as otherwise explicitly provided herein, this 
Agreement, including the Restructuring Term Sheet, constitutes the entire agreement among the 
Parties with respect to the subject matter hereof and supersedes all prior agreements, oral or 
written, among the Parties with respect thereto, other than any Confidentiality Agreement, the 
Berea Term Sheet and the EQ Term Sheet. 

14.05. GOVERNING LAW; SUBMISSION TO JURISDICTION: SELECTION OF 
FORUM. THIS AGREEMENT IS TO BE GOVERNED BY AND CONSTRUED IN 
ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO 
CONTRACTS MADE AND TO BE PERFORMED IN SUCH STATE, WITHOUT GIVING 
EFFECT TO THE CONFLICT OF LAWS PRINCIPLES THEREOF. Each Party hereto agrees 
that it shall bring any action or proceeding in respect of any claim arising out of or related to this 
Agreement, to the extent possible, in the Bankruptcy Court, and solely in connection with claims 
arising under this Agreement: (a) irrevocably submits to the exclusive jurisdiction of the 
Bankruptcy Court; (b) waives any objection to laying venue in any such action or proceeding in 
the Bankruptcy Court; and (c) waives any objection that the Bankruptcy Court is an inconvenient 
forum or does not have jurisdiction over any Party hereto. 

14.06. TRIAL BY JURY WAIVER. EACH PARTY HERETO IRREVOCABLY 
WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY. 

14.07. Execution of Agreement. This Agreement may be executed and delivered in any 
number of counterparts and by way of electronic signature and delivery, each such counterpart, 
when executed and delivered, shall be deemed an original, and all of which together shall constitute 
the same agreement. Except as expressly provided in this Agreement, each individual executing 
this Agreement on behalf of a Party has been duly authorized and empowered to execute and 
deliver this Agreement on behalf of said Party. 

14.08. Rules of Construction. This Agreement is the product of negotiations among the 
Company Parties and the Non-Company Parties, and in the enforcement or interpretation hereof, 
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is to be interpreted in a neutral manner, and any presumption with regard to interpretation for or 
against any Party by reason of that Party having drafted or caused to be drafted this Agreement, or 
any portion hereof, shall not be effective in regard to the interpretation hereof. The Company 
Parties and the Non-Company Parties were each represented by counsel during the negotiations 
and drafting of this Agreement and continue to be represented by counsel. 

14.09. Successors and Assigns; Third Parties. This Agreement is intended to bind and 
inure to the benefit of the Parties and their respective successors and permitted assigns, as 
applicable. There are no third party beneficiaries under this Agreement, and the rights or 
obligations of any Party under this Agreement may not be assigned, delegated, or transferred to 
any other person or Entity. 

14.10. Notices. All notices hereunder shall be deemed given if in writing and delivered, 
by electronic mail, courier, or registered or certified mail (return receipt requested), to the 
following addresses (or at such other addresses as shall be specified by like notice): 

(a) if to a Company Party, to: 

AppHarvest, Inc. 
401 W. Main Street, Suite 321 
Lexington, KY 40507 
Attention: Gary Broadbent, Chief Restructuring Officer 
E-mail address: gary.broadbent@appharvest.com 

with copies to: 

Sidley Austin LLP 
787 Seventh Avenue 
New York, NY 10019 
Attention: Anthony R. Grossi 
      Patrick Venter 
E-mail address: agrossi@sidley.com 
    pventer@sidley.com 

(b) if to Equilibrium: 
 
Nick Houshower and Dave Chen 
CEFF II AppHarvest Holdings, LLC 
411 NW Park Avenue 
Portland, OR 97209 
 
with copies to: 
 
Buchalter 
1000 Wilshire Boulevard 
Suite 1500 
Los Angeles, CA 90017 
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Attention: Julian Gurule 
      Paul S. Arrow 
      Khaled Tarazi 
E-mail addresses: jgurule@buchalter.com 
       parrow@buchalter.com 
       ktarazi@buchalter.com 
 

(c) if to MPL: 
 
Richard Ball 
c/o Mastronardi Produce Limited 
2100 Road 4 East 
Kingsville, ON N9Y 2E5 Canada 
 
David Einstandig 
c/o Mastronardi Produce-USA, Inc. 
28700 Plymouth Road 
Livonia, MI 48150 
 
with copies to: 
 
Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 
Attention: Leonard Kreynin 
      Eli J. Vonnegut 
      Hailey W. Klabo 
E-mail addresses: leonard.kreynin@davispolk.com 
       eli.vonnegut@davispolk.com 
       hailey.klabo@davispolk.com 

 
(d) if to Mastronardi Berea: 

 
David Einstandig 
c/o Mastronardi Produce-USA, Inc. 
28700 Plymouth Road 
Livonia, MI 48150 
 
Peter van den Boom 
David Levin 
Johanna Waterous 
c/o COFRA Amsterdam C.V. 
Jachthavenweg 111 
1081 KM Amsterdam 
The Netherlands 
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with copies to: 
 
Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 
Attention: Leonard Kreynin 
      Eli J. Vonnegut 
      Hailey W. Klabo 
E-mail addresses: leonard.kreynin@davispolk.com 
       eli.vonnegut@davispolk.com 
       hailey.klabo@davispolk.com 
 
and 
 
Gibson, Dunn & Crutcher LLP 
333 South Grand Avenue 
Los Angeles, CA 90071 
Attention: Robert Klyman 
      Andrew M. Herman 
E-mail addresses: rklyman@gibsondunn.com 
       aherman@gibsondunn.com 
      

Any notice given by delivery, mail, or courier shall be effective when received. 

14.11. Independent Due Diligence and Decision Making. Each Non-Company Party 
hereby confirms that its decision to execute this Agreement has been based upon its independent 
investigation of the operations, businesses, financial and other conditions, and prospects of the 
Company Parties. 

14.12. Enforceability of Agreement. Each of the Parties to the extent enforceable waives 
any right to assert that the exercise of termination rights under this Agreement is subject to the 
automatic stay provisions of the Bankruptcy Code, and expressly stipulates and consents hereunder 
to the prospective modification of the automatic stay provisions of the Bankruptcy Code for 
purposes of exercising termination rights under this Agreement, to the extent the Bankruptcy Court 
determines that such relief is required. 

14.13. Waiver. If the Restructuring Transactions are not consummated, or if this 
Agreement is terminated for any reason, the Parties fully reserve any and all of their rights. 
Pursuant to Federal Rule of Evidence 408 and any other applicable rules of evidence, this 
Agreement and all negotiations relating hereto shall not be admissible into evidence in any 
proceeding other than a proceeding to enforce its terms or the payment of damages to which a 
Party may be entitled under this Agreement. 

14.14. Specific Performance. It is understood and agreed by the Parties that money 
damages would be an insufficient remedy for any breach of this Agreement by any Party, and each 
non-breaching Party shall be entitled to specific performance and injunctive or other equitable 
relief (without the posting of any bond and without proof of actual damages) as a remedy of any 
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such breach, including an order of the Bankruptcy Court or other court of competent jurisdiction 
requiring any Party to comply promptly with any of its obligations hereunder. 

14.15. Several, Not Joint, Claims. Except where otherwise specified, the agreements, 
representations, warranties, and obligations of the Parties under this Agreement are, in all respects, 
several and not joint. 

14.16. Severability and Construction. If any provision of this Agreement shall be held by 
a court of competent jurisdiction to be illegal, invalid, or unenforceable, the remaining provisions 
shall remain in full force and effect if essential terms and conditions of this Agreement for each 
Party remain valid, binding, and enforceable. 

14.17. Remedies Cumulative. All rights, powers, and remedies provided under this 
Agreement or otherwise available in respect hereof at Law or in equity shall be cumulative and 
not alternative, and the exercise of any right, power, or remedy thereof by any Party shall not 
preclude the simultaneous or later exercise of any other such right, power, or remedy by such Party. 

14.18. Capacities of Non-Company Parties. Each Non-Company Party has entered into 
this agreement on account of all Company Claims/Interests that it holds (directly or through 
discretionary accounts that it manages or advises) and, except where otherwise specified in this 
Agreement, shall take or refrain from taking all actions that it is obligated to take or refrain from 
taking under this Agreement with respect to all such Company Claims/Interests. 

14.19. Survival. Notwithstanding (i) any Transfer of any Company Claims/Interests in 
accordance with this Agreement or (ii) the termination of this Agreement in accordance with its 
terms, the agreements and obligations of the Parties in Section 14 and the Confidentiality 
Agreements shall survive such Transfer and/or termination and shall continue in full force and 
effect for the benefit of the Parties in accordance with the terms hereof and thereof. For the 
avoidance of doubt, the Parties acknowledge and agree that if this Agreement is terminated, 
Section 13 shall survive such termination, and any and all Releases shall remain in full force and 
effect. 

14.20. Email Consents. Where a written consent, acceptance, approval, or waiver is 
required pursuant to or contemplated by this Agreement, pursuant to Section 3.02, Section 12, or 
otherwise, including a written approval by the Company Parties, the Mastronardi Parties or the 
Required Consenting Stakeholder, such written consent, acceptance, approval, or waiver shall be 
deemed to have occurred if, by agreement between counsel to the Parties submitting and receiving 
such consent, acceptance, approval, or waiver, it is conveyed in writing (including electronic mail) 
between each such counsel without representations or warranties of any kind on behalf of such 
counsel. 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the day 
and year first above written. 
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Company Parties’ Signature Page to 
the Restructuring Support Agreement 

APPHARVEST, INC. 

APPHARVEST OPERATIONS, INC. 

APPHARVEST FARMS, LLC 

APPHARVEST MOREHEAD FARM, LLC 

APPHARVEST RICHMOND FARM, LLC 

APPHARVEST BEREA FARM, LLC 

APPHARVEST PULASKI FARM, LLC 

APPHARVEST DEVELOPMENT, LLC 

APPHARVEST TECHNOLOGY, INC. 

APPHARVEST PRODUCTS, LLC 

APPHARVEST FOUNDATION, LLC 

ROWAN COUNTY DEVELOPMENT, LLC 

By: ____________________ 
Name: Gary Broadbent 
Title: Chief Restructuring Officer 
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the Restructuring Support Agreement 

CONSENTING STAKEHOLDER CEFF II APPHARVEST HOLDINGS, LLC 

By: EqCEF II, LLC, its Manager 

By: ____________________ 
Name: Nicholas Houshower 
Title: Managing Director 
E-mail address(es): houshower@eq-cap.com
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MASTRONARDI PRODUCE LIMITED 

Name: Paul Mastronardi
Title: President and Chief Executive Officer
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MASTRONARDI BEREA LLC 

Name: Paul Mastronardi
Title: President and Chief Executive Officer
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EXHIBIT A 

Company Parties 

1. AppHarvest, Inc. 

2. AppHarvest Operations, Inc. 

3. AppHarvest Farms, LLC 

4. AppHarvest Morehead Farm, LLC 

5. AppHarvest Richmond Farm, LLC 

6. AppHarvest Berea Farm, LLC 

7. AppHarvest Pulaski Farm, LLC 

8. AppHarvest Development, LLC 

9. Rowan County Development, LLC 

10. AppHarvest Technology, Inc. 

11. AppHarvest Products, LLC 

12. AppHarvest Foundation, LLC 

 

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 62 of 99



EXHIBIT B 

Restructuring Term Sheet

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 63 of 99



 

 
 

AppHarvest, Inc. 

Restructuring Term Sheet 

July 24, 2023 

This restructuring term sheet (the “Restructuring Term Sheet”) sets forth certain material terms of a 
proposed restructuring (the “Restructuring”) by AppHarvest, Inc. (“AppHarvest”) and its affiliates 
identified below (together with AppHarvest, collectively, the “Debtors”), which Restructuring will be 
consummated by the Debtors commencing chapter 11 cases to pursue a prearranged chapter 11 plan 
containing the terms set forth herein. This is the Restructuring Term Sheet referred to in, and appended to, 
the Restructuring Support Agreement dated as of July 24, 2023, (as amended, supplemented, or otherwise 
modified from time to time, the “RSA”), by and among (i) the Debtors, (ii) CEFF II AppHarvest Holdings, 
LLC (“Equilibrium”), (iii) Mastronardi Berea LLC (“Mastronardi Berea”) and (iv) Mastronardi Produce 
Limited (“MPL,” and collectively with the Debtors, Equilibrium, Mastronardi Berea and any party that 
joins the RSA, the “RSA Parties”). 

This Restructuring Term Sheet is an expression of interest only, will not constitute an admission by any 
person or entity or an agreement to negotiate, and is not intended to and does not create any legal or 
equitable obligations on any party. The proposals contained herein are subject to the completion of 
definitive documentation acceptable to the parties, as well as required internal approvals for each party. 
This Restructuring Term Sheet is proffered in furtherance of settlement discussions and is entitled to 
protection from any use by or disclosure to any party or person pursuant to Federal Rule of Evidence 408 
and any other rule of similar import. 

FOR THE AVOIDANCE OF DOUBT, THIS RESTRUCTURING TERM SHEET IS NOT AN OFFER 
OR SOLICITATION WITH RESPECT TO ANY SECURITIES OF APPHARVEST OR A 
SOLICITATION OF ACCEPTANCES OF A CHAPTER 11 PLAN WITHIN THE MEANING OF 
SECTION 1125 OF THE BANKRUPTCY CODE. ANY SUCH OFFER OR SOLICITATION WILL 
COMPLY WITH ALL APPLICABLE SECURITIES LAWS AND/OR PROVISIONS OF THE 
BANKRUPTCY CODE. NOTHING HEREIN SHALL BE DEEMED TO BE THE SOLICITATION OF 
AN ACCEPTANCE OR REJECTION OF A CHAPTER 11 PLAN. THIS RESTRUCTURING TERM 
SHEET DOES NOT ADDRESS ALL TERMS THAT WOULD BE REQUIRED IN CONNECTION 
WITH THE RESTRUCTURING. 
 

Transaction Overview 

Implementation The Restructuring will be implemented through a prearranged chapter 11 case pursuant 
to (i) a plan of liquidation (the “Plan”) and (ii) a sale under 11 U.S. Code § 363 (“363 
Sale”), to be proposed by the Debtors in the cases (the “Chapter 11 Cases”) commenced 
by the Debtors under chapter 11 of title 11 of the United States Code (the “Bankruptcy 
Code”), in order to effectuate the transactions set forth herein (the “Restructuring 
Transactions”).  

The Restructuring Transactions shall include (i) the wind-down of the Debtors, (ii) the 
transfer of control of the operations of AppHarvest Berea along with ownership of certain 
assets and liabilities associated with the operation of AppHarvest Berea1 to Mastronardi 
Berea (the “Berea Transfer”) pursuant to the term sheet attached hereto as Annex B 
(the “Berea Term Sheet”), and (iii) the distribution of assets and proceeds from certain 

 
1 “AppHarvest Berea” means that certain 40-acre CEA facility located in Berea, Kentucky and leased by 
AppHarvest Berea Farm, LLC. 
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claims and causes of action that will be transferred to a Plan Administrator (as defined 
below) for distribution pursuant to the Plan.  Notwithstanding anything to the contrary 
herein, the Berea Term Sheet and the Final Berea Order (as defined below) shall govern 
the Berea Transfer in all respects.   

As a condition precedent to its obligations under this Restructuring Term Sheet, 
Equilibrium or its designee shall have (x) purchased the Morehead Facility Claims on 
terms and conditions acceptable to Equilibrium, and (y) as the Stalking Horse Purchaser, 
entered into a binding term sheet (the “EQ Term Sheet”) with Mastronardi Produce-
USA, Inc. (“Mastronardi Produce-USA”) providing that Equilibrium will enter into a 
lease agreement with an affiliate of Mastronardi Produce-USA providing for the go-
forward lease of the Richmond Assets and Morehead Assets to such affiliate in the event 
that the Stalking Horse Purchaser is the successful bidder on terms and conditions 
acceptable to the Stalking Horse Purchaser. 

Debtors AppHarvest, Inc.; AppHarvest Operations, Inc; AppHarvest Richmond Farm, LLC; 
AppHarvest Farms, LLC; AppHarvest Technology, Inc.; AppHarvest Morehead Farm, 
LLC; AppHarvest Pulaski Farm, LLC (“AppHarvest Pulaski”); AppHarvest 
Development, LLC; AppHarvest Products, LLC; AppHarvest Foundation, LLC; Rowan 
County Development, LLC; and AppHarvest Berea Farm, LLC. 

DIP Financing The Chapter 11 Cases shall be financed by a $29.6 million secured debtor-in-possession 
delayed draw term loan credit facility (the “DIP Facility,” and the claims arising 
thereunder, the “DIP Claims”), to be provided by Equilibrium (inclusive of the amount 
of rolled up outstanding loans under the Bridge Facility, the “DIP Facility Loans,” and 
Equilibrium, in such capacity, the “DIP Lender”). 

For purposes hereunder, the “Bridge Facility” shall mean that certain Secure Promissory 
Note and Loan Agreement dated as of July 19, 2023, by and between AppHarvest, as 
borrower and Equilibrium, as lender. 

Plan 
Administrator 

A plan administrator (the “Plan Administrator”) shall be appointed upon the effective 
date of the plan (the “Plan Effective Date”), with all remaining assets of the Debtors 
transferred to the Plan Administrator to administer in accordance with the Plan.  

The Debtors and RSA Parties shall negotiate, in good faith, (x) a plan administrator 
agreement, which shall provide the Plan Administrator the ability to retain advisors and 
retain certain of the Debtors’ employees necessary for the winddown process, and (y) a 
budget for the fees and expenses associated with the post-Plan Effective Date winddown 
process, including payment of allowed administrative claims and insurance (the 
“Winddown Budget”).  

363 Sale  Subsequent to the filing of the Chapter 11 Cases, the Debtors shall continue the marketing 
process with respect to the 363 Sale of the Debtors’ land and greenhouse facilities, and 
other assets, located in Richmond, Kentucky (the “Richmond Assets”), Morehead, 
Kentucky (the “Morehead Assets”) and Pulaski, Kentucky (the “Pulaski Assets”). 

The Debtors shall support and not contest the Stalking Horse Purchaser’s exercise of its 
rights to “credit bid” pursuant to section 363(k) of the Bankruptcy Code all or any portion 
of its allowed secured claims against the Richmond Assets, the Morehead Assets, and any 
other assets of the Debtors’ upon which Equilibrium or any of its affiliates hold a lien or 
security interest. 

The Debtors shall take all steps reasonably necessary or desirable to continue operations 
in the ordinary course of business at the Berea, Richmond, Morehead and Pulaski 
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greenhouse facilities until such time as the operations and/or ownership for each 
applicable facility is transferred to a non-Debtor RSA Party or other third-party buyer 
pursuant to the 363 Sale or otherwise. 

363 Sale 
363 Sale / Stalking 
Horse  

The Debtors and Equilibrium or its designee (in such capacity, the “Stalking Horse 
Purchaser”) shall enter into a binding stalking horse purchase agreement (the “Stalking 
Horse APA”) providing for the purchase and sale of the Richmond Assets and Morehead 
Assets. The purchase price consideration provided for under the Stalking Horse APA shall 
be comprised of (a) a credit bid with respect to the Richmond Assets in the amount 
provided for in the Stalking Horse APA and (b) a credit bid with respect to the Morehead 
Assets in the amount provided for in the Stalking Horse APA. 

The Stalking Horse APA shall include terms and conditions customarily found in stalking 
horse purchase agreements of this type, including, without limitation, a reasonable break-
up fee and expense reimbursement provisions and the right to designate executory 
contracts and unexpired leases to assume or reject. 

The Debtors shall continue their prepetition marketing and sale process after the filing of 
the Chapter 11 Cases and obtain a Bidding Procedures Order2 and Sale Order3 approving 
the Sale Transactions.4  The Sale Order shall provide for the sale of the Richmond Assets 
free and clear of the Dalsem/COFRA mechanics’ lien pursuant to Bankruptcy Code 
section 363(f). 

The Stalking Horse APA and associated Sale Order shall provide that any claims and 
causes of action against Dalsem/COFRA shall be transferred to the Stalking Horse 
Purchaser or prosecuted by the Plan Administrator, at Equilibrium’s sole discretion.  

DIP Facility 
DIP Facility 
Overview 

The DIP Facility shall be made available in three draws over the term of the DIP Facility. 
An initial maximum aggregate amount of $8 million (the “Interim Advance”) shall be 
made available to the DIP Borrower following entry of the interim debtor-in-possession 
financing order (the “Interim Order”). Subject to entry of the final debtor-in-possession 
financing order (the “Final Order,” and together with the Interim Order, the “DIP 
Orders”), DIP Borrower shall have access to two additional draws (each, a “Subsequent 
Loan”), with the first Subsequent Loan equal to $4 million and the balance available as a 
second Subsequent Loan. The obligation of the Lender to make the second  Subsequent 
Loan is subject to certain conditions as set forth in section 4.2 of the Senior Secured Super-

 
2 “Bidding Procedures Order” means an order of the Bankruptcy Court, in form and substance acceptable to the DIP 
Lender, approving the Stalking Horse APA and bidding and sale procedures acceptable to the DIP Lender. The 
Bidding Procedures Order shall provide that any qualified bid for the Richmond Assets and Morehead Assets shall 
provide for the purchase of both facilities. 

3 “Sale Order” means an order of the Bankruptcy Court, in form and substance acceptable to the DIP Lender, 
approving pursuant to section 363 of the Bankruptcy Code one or more sales of, collectively, all or substantially all 
of the assets of the Debtors to one or more purchasers on terms and conditions acceptable to the DIP Lender. 

4 “Sale Transaction” or “Sale Transactions” means the sale of substantially all of the assets contemplated by the 
Stalking Horse APA on terms and conditions acceptable to the DIP Lender. 
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Priority Debtor-in-Possession Credit Agreement, dated as of July 24, 2023, between 
Equilibrium and the Debtors (the “DIP Credit Agreement”). 

Pending the entry of the Final Order, the DIP Lender shall be afforded all of the protections 
contained in the Interim Order.  

The DIP Orders and DIP Loan Documents5 shall (a) contain customary terms for debtor-
in-possession financing transactions of this type, including, without limitation, those terms 
set forth in this term sheet and (b) shall be acceptable in form and substance to the DIP 
Lender in all respects. 

DIP Borrower AppHarvest, as debtor and debtor-in-possession (the “DIP Borrower”) under Chapter 11 
of the Bankruptcy Code, in the jointly administered cases of the DIP Borrower and its 
affiliates.  

DIP Guarantors All obligations under the DIP Facility and the other DIP Loan Documents shall be 
unconditionally guaranteed by each subsidiary of the DIP Borrower that is a Debtor. 

DIP Lenders Equilibrium; provided that, Mastronardi Berea (or an affiliate thereof) may elect to 
participate as an additional DIP Lender, on terms reasonably acceptable to the DIP Lender, 
in the event that the DIP Facility Loans are not sufficient to maintain operations at the 
Berea facility. 

Use of DIP 
Proceeds and 
Cash Collateral: 

The DIP Facility Loans and Cash Collateral (as defined below) may be used for:  
 

i. post-petition working capital purposes of the Debtors;  

ii. current interest, fees, and expenses under the DIP Facility;  

iii. payment of adequate protection expenses for the Prepetition Lenders;  

iv. the allowed administrative costs and expenses of the Chapter 11 Cases; or 

v. as otherwise agreed by the DIP Lender;  

in each case, solely in accordance with the applicable DIP Budget (as defined below).   
 
For the avoidance of doubt, the Debtors shall not use any proceeds of the DIP Facility or 
Cash Collateral for purposes outside of the DIP Budget. 
 
All cash and cash equivalents of the Debtors, whenever or wherever acquired, and the 
proceeds of all collateral pledged to the DIP Lender constitute cash collateral, as 
contemplated by section 363 of the Bankruptcy Code (“Cash Collateral”).   

DIP Facility 
Interest Rate and 
Fees 

Interest Rate:  12.0% per annum payable in kind 

Default Rate: 3.0% per annum payable in kind 

 
5 “DIP Loan Documents” means, collectively, the DIP Orders, the DIP Facility Loans and the DIP Credit Agreement 
and related security agreements and other documents required or requested by the DIP Lender to be executed or 
delivered by or in connection with the DIP Credit Agreement (each as may be amended, restated, supplemented, or 
otherwise modified from time to time in accordance with the terms thereof) and each of which shall be reasonably 
acceptable in form and substance to the DIP Lender. 
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Upfront Fee:  3.0% payable in kind 

Exit Fee:  5.0% 

The DIP Facility shall provide for the payment of all reasonable and documented fees, 
costs, and expenses of the DIP Lender and DIP Lender.  

Priority and 
Security  

The obligations arising under the DIP Facility shall constitute super-priority administrative 
and priority claims against each of the Debtors (junior and subordinate only to the Carve-
Out). 

The obligations under the DIP Facility shall be secured as follows (junior and subordinate 
only to the Carve-out): 

i. by senior, first-priority liens and security interests on all unencumbered assets of 
the Debtors;  
 

ii. by senior, first-priority priming liens and security interests on all assets that 
constitute Prepetition Collateral under the Richmond Facility and the Morehead 
Facility (and the collateral securing the Bridge Facility (if any) and up to $9.9 
million of the collateral securing the GNCU Facility6); and 
 

iii. by junior liens and security interests on all other assets of the Debtors (the “DIP 
Collateral”). 
 

For the avoidance of doubt, the Transferred Assets (as defined in the Berea Term Sheet), 
do not constitute DIP Collateral and any liens on the Transferred Assets securing the DIP 
Facility shall be automatically released upon the transfer thereof to the Operating Entity 
(as defined in the Berea Term Sheet) or other applicable entity as provided for in the Berea 
Term Sheet; provided that any proceeds received in connection with the Transferred Assets 
(as defined in the Berea Term Sheet) upon entry of the Final Berea Order (the “Berea 
Proceeds”) shall be DIP Collateral, with any DIP liens on the Berea Proceeds released 
upon payment in full in cash, or satisfaction in full through use of a credit bid, of the DIP 
Facility; provided further that the first $1 million of any Berea Proceeds shall reduce, dollar 
for dollar, the aggregate DIP Facility availability. For the avoidance of doubt, any accounts 
receivable due from Mastronardi to the Debtors shall not constitute DIP Collateral. 

Lien on Avoidance 
Actions 

Subject to entry of the Final Order, the collateral securing the DIP Facility Loans shall 
include a lien on avoidance action proceeds.  

Adequate 
Protection 

As adequate protection for any diminution in the value of their interest in their collateral 
resulting from Debtors’ use of any prepetition secured creditor’s prepetition collateral (the 
“Prepetition Collateral”), the Debtors shall (a) grant to each of the Prepetition Lenders7, 
respectively, replacement liens on all of the Prepetition Collateral as set forth in each 
Prepetition Lender’s respective prepetition security documents (junior and subordinate 
only to the Carve-Out), (b) provide for super-priority administrative claims for the benefit 
of the Prepetition Lenders (junior and subordinate only to the Carve-Out), and (c) timely 
pay the reasonable and documented fees and expenses of each Prepetition Lender. 

 
6 “GNCU Facility” means any indebtedness under, or documents or obligations relating to that certain Credit 
Agreement, dated as of July 29, 2022, by and among Greater Nevada Credit Union, AppHarvest Operations, Inc., and 
AppHarvest Pulaski Farm, LLC (as amended or supplemented prior to the date hereof). 
7 “Prepetition Lenders” means (a) with respect to the Richmond Facility, Equilibrium, and (b) with respect to the 
Morehead Facility, the Stalking Horse Purchaser. 
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Debtors’ 
Stipulations / 
Releases 

The DIP Orders shall contain (a) customary stipulations and acknowledgments by the 
Debtors with respect to, inter alia, the extent, validity, and perfection of the respective 
claims, liens, and security interests in the Prepetition Collateral of the Prepetition Lenders 
and (b) customary releases for Equilibrium and Rabo AgriFinance LLC (“Rabo”) and their 
respective Related Parties. 

DIP Budget8 The Debtors shall deliver a rolling 13-week forecast of projected receipts, disbursements, 
net cash flow, liquidity, loans and availability for the consecutive 13-week period 
immediately following the Petition Date, set forth on a weekly basis, which shall be 
acceptable to the DIP Lender in its sole discretion (the “Initial DIP Budget”).  Beginning 
on the second week after the Petition Date and on the date that is every other week after 
each such prior delivery date, a rolling 13-week forecast of projected receipts, 
disbursements, net cash flow, liquidity, loans and availability for the consecutive 13-week 
period immediately following such delivery date (each such subsequent budget, a “Revised 
DIP Budget”, and collectively with the Initial DIP Budget, the “DIP Budget”).   

Any updates to the DIP Budget delivered after the Petition Date shall be acceptable to the 
DIP Lender in its sole discretion, it being understood that no changes shall be made in any 
such DIP Budget with respect to any periods that were included in a previously delivered 
DIP Budget without the prior written consent of the DIP Lender.  For the avoidance of 
doubt, until a Revised DIP Budget is approved by the DIP Lender (in its sole discretion), 
the previously delivered and approved DIP Budget shall remain in effect for all purposes, 
including variance testing and reporting. 

The Debtors shall deliver to the DIP Lender a weekly DIP variance report and 
reconciliation in a form acceptable to the DIP Lender on Tuesday of each week for the 
prior week and for the period from the commencement of the first DIP Budget to the end 
of the prior week in each case showing actual results for the following items: (1) receipts, 
(2) disbursements, (3) net operating cash flow, (4) liquidity, and (5) loan balances, noting 
therein variances from values set forth for such periods in the most recent DIP Budget for 
the immediately prior week or, for net operating cash flow, for the immediately prior two 
week time period covered by the applicable DIP Budget on a cumulative basis and 
providing an explanation for all material variances, certified by the chief financial officer 
of the Debtors. 

The DIP Facility shall contain DIP Budget variance testing and default provisions 
customary for debtor-in-possession facilities of this type, including, without limitation:  

i. cash collections shall meet or exceed 85% of amount projected in DIP Budget 
(tested weekly); 
 

ii. methodology disbursements, including payroll and related expenses, shall not 
exceed 115% of amounts projected in DIP Budget (tested weekly); 
 

iii. total non-methodology disbursements shall not exceed 110% of amounts projected 
in DIP Budget (tested weekly); 
 

iv. non-operating disbursements shall not exceed 105% of amounts projected in DIP 
Budget (tested weekly); 
 

 
8 To the extent there are any inconsistencies between the terms of the “DIP Budget” section of this Restructuring Term 
Sheet and the DIP Credit Agreement, the terms of the DIP Credit Agreement shall control. 
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v. cumulative operating cash flow shall meet or exceed 90% of amounts projected in 
DIP Budget (tested at all times). 

Closing Date The first business date on which the DIP Conditions Precedent below shall have been 
satisfied (the “Closing Date”) and the making of the Interim Advance shall have occurred; 
provided that, the Closing Date shall occur by no later than July 28, 2023. 

DIP Conditions 
Precedent 

The availability of the Interim Advance shall be subject to the satisfaction (or waiver by 
the DIP Lender) of the following conditions (the “Interim Closing Conditions”): 

i. Delivery and execution of the DIP Loan Documents in form and substance 
acceptable to the DIP Lender in all respects;     
 

ii. The Stalking Horse Purchaser shall have entered into the EQ Term Sheet; 
 

iii. The Stalking Horse Purchaser shall have purchased Rabo’s secured claims with 
respect to the Morehead facility on terms and conditions acceptable to the Stalking 
Horse Purchaser; 
 

iv. The Petition Date shall have occurred; 
 

v. No later than three (3) business days after the Petition Date, the Bankruptcy Court 
shall have entered the Interim Order granting the super-priority claim status and 
the liens and security interests contemplated hereby and authorizing the DIP 
Facility in an amount not less than the Interim Advance, which order (a) shall be 
in full force and effect and shall not have been, in whole or in part, vacated, 
reversed, stayed, or set aside, and (b) shall not have been modified or amended in 
a manner adverse to the DIP Lender without the consent of the DIP Lender; 
 

vi. No later than three (3) business days after the Petition Date, the Bankruptcy Court 
shall have entered the First Day Orders, which shall be in form and substance  
acceptable to the DIP Lender; 
 

vii. Delivery of (a) customary evidence of organizational authority and other evidence 
of corporate authorization (including applicable constituent documents and 
authorizations of the board of directors of the Debtors), (b) customary officer’s 
certificates, and (c) good standing certificates in jurisdictions of formation; 
 

viii. The payment in full by the Borrower on, or concurrently with, the Closing Date of 
all out-of-pocket fees, expenses and other amounts payable to the DIP Lender in 
connection with the DIP Facility; 
 

ix. All governmental consents and approvals necessary in connection with the 
transactions referred to herein shall have been obtained and be effective; 
 

x. All representations and warranties are true and correct in all material respects and 
no events of default shall have occurred or be continuing;  
 

xi. Delivery of the Initial DIP Budget which shall be in form and substance acceptable 
to the DIP Lender; 
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xii. No Material Adverse Change9 shall have occurred since the Petition Date; and 
 

xiii. No unstayed order or injunctions challenging the DIP Facility shall have been 
entered. 

The availability of advances subsequent to the Interim Advance shall be subject to the 
satisfaction (or waiver by the DIP Lender) of the following conditions: 

i. The Bankruptcy Court shall have entered the Final Order which (a) shall be in full 
force and effect and shall not have been, in whole or in part, vacated, reversed, 
stayed, or set aside and (b) shall not have been modified or amended in a manner 
adverse to the DIP Lender without the consent of the DIP Lender;  
 

ii. Delivery of an update to the DIP Budget, which shall be in form and substance 
acceptable to the DIP Lender; 
 

iii. All representations and warranties are true and correct in all material respects and 
no default or events of default shall have occurred or be continuing;  
 

iv. (a) Each of the Interim Closing Conditions shall have been timely satisfied or 
waived and (b) as of the date of any requested subsequent advance, each Interim 
Closing Condition shall be satisfied (or waived by the DIP Lender); and 
 

v. The Debtors have satisfied all applicable Milestones on a timely basis.  
Waiver and 
Modification of 
Automatic Stay 

The automatic stay shall be modified to the extent necessary to permit the DIP Lender to 
(a) perfect the DIP liens and (b) upon four (4) business days’ notice to the Debtors, any 
creditors’ committee, if any, and the U.S. Trustee exercise remedies upon the occurrence 
of an event of default under the DIP Orders and DIP Loan Documents.  

Section 506(c), 
Section 552(b), 
and Marshalling 
Waivers 

Subject to entry of the Final Order, the DIP Orders shall contain customary waivers with 
respect to sections 506(c) and 552(b) of the Bankruptcy Code and the doctrine of 
marshalling for the benefit of the DIP Lender and Prepetition Lenders. 

Representations 
and Warranties 

Each of the Debtors under the DIP Loan Documents shall make representations and 
warranties that are standard and customary in loan documents for similar debtor-in-
possession financings. 

Prepayments The DIP Borrower may voluntarily, at any time, prepay, in whole or in part, without 
prepayment or penalty, any of the DIP Obligations and/or reduce the commitments under 
the DIP Facility at par plus accrued interest, fees, costs, and expenses. 

The DIP Facility shall provide for a right of first refusal for the DIP Lender in the event 
the Debtors receive a binding commitment for alternative DIP financing. 

Affirmative and 
Negative 
Covenants 

The DIP Loan Documents shall contain affirmative and negative covenants customarily 
found in loan documents for similar debtor-in-possession financings. 

 
9 Material Adverse Change” means a material adverse change in (a) the validity or enforceability of the DIP Loan 
Documents or the validity or enforceability of the claims, liens, or security interests granted thereby or the rights or 
remedies intended or purported to be granted to the DIP Lender pursuant thereto, or (b) the ability of any Debtor to 
perform any material obligation under the DIP Loan Documents or carry out the transactions contemplated by the DIP 
Loan Documents. 
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Events of Default The DIP Facility shall include events of default customarily found in loan documents for 
similar debtor-in-possession financings. 

Maturity Date The earlier to occur of (a) the date that is seventy-five (75) days after the Petition Date, 
(b) the Plan Effective Date, and (c) the date of delivery of an acceleration notice or the 
occurrence of an acceleration event under the DIP Facility. 

Indemnification The DIP Facility shall contain indemnification provisions customary for similar debtor-in-
possession financing facilities. 

Governing Law The laws of the State of New York (excluding the laws applicable to conflicts or choice of 
law), except as governed by the Bankruptcy Code. 

Carve-Out The DIP Orders shall provide for a customary, agreed funded budget for the Debtors’ 
professionals that will be subject to a carve-out of the superpriority claims and liens of the 
DIP Lender (the “Carve-Out”). 
 
(a) Generally. The liens securing the DIP Facility shall be subject to the payment, without 
duplication, of the following fees and expenses from any of the loan proceeds of the DIP 
Facility or proceeds resulting from liquidation of DIP Collateral: 
 

(i) all fees required to be paid to the Clerk of the Bankruptcy Court and to the 
Office of the United States Trustee for the Southern District of Texas, Houston 
Division (the “U.S. Trustee”) under section 1930(a) of title 28 of the United States 
Code plus interest at the statutory rate (without regard to the notice set forth in (iii) 
below); (ii) all reasonable fees and expenses up to $50,000 incurred by a trustee 
under sections 726(b) and 1183(a) of the Bankruptcy Code (without regard to the 
notice set forth in (iii) below); (iii) to the extent allowed at any time, whether by 
interim order, procedural order, or otherwise, all unpaid fees and expenses (the 
“Allowed Professional Fees”) incurred by persons or firms retained by the 
Debtors pursuant to sections 327, 328, or 363 of the Bankruptcy Code (the 
“Debtor Professionals”) and any Committee pursuant to sections 328 or 1103 of 
the Bankruptcy Code (the “Committee Professionals” and, together with the 
Debtor Professionals, the “Professional Persons”) at any time before or on the 
first business day following delivery by the DIP Lender of a Carve-Out Notice (as 
defined below), whether allowed by the Bankruptcy Court prior to or after delivery 
of a Carve-Out Notice; provided, that, the Allowed Professional Fees of the 
Committee Professionals shall not at any time exceed the aggregate amount of the 
fees and expenses identified in the DIP Budget for such Committee Professionals 
covering the period of time commencing on the date of the Committee’s retention 
of such Committee Professional and the date of delivery of the Carve-Out Notice; 
and (iv) Allowed Professional Fees of Professional Persons in an aggregate amount 
not to exceed $1,500,000 after delivery of the Carve-Out Notice until the case is 
converted to chapter 7 or dismissed incurred after the first business day following 
delivery by the DIP Lender of the Carve-Out Notice, to the extent allowed at any 
time, whether by interim order, procedural order, or otherwise (the amounts set 
forth in this clause (iv) being the “Post-Carve-Out Notice Cap”).  
 

(b) “Carve-Out Notice” means a written notice (which may be by email) by the DIP 
Lender to the Debtors, Debtors’ counsel, and the U.S. Trustee, and counsel to any 
Committee stating that the Post Carve-Out Notice Cap has been invoked, which notice may 
be delivered only following the occurrence and during the continuation of an Event of 
Default.  
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(c) Termination Declaration Date. As used herein, the term “Termination Declaration 
Date” means the day on which a Carve-Out Notice is given by the DIP Lender to the 
Debtors with a copy to counsel to the Committee. 
 
(d) Payment of Carve-Out On or After the Termination Declaration Date. Any payment or 
reimbursement made on or after the occurrence of the Termination Declaration Date in 
respect of any Allowed Professional Fees shall permanently reduce the Carve-Out on a 
dollar-for-dollar basis. Any funding of the Carve-Out shall be added to, and made a part 
of, the obligations under the DIP Facility secured by the DIP Collateral and shall be 
otherwise entitled to the protections granted under the DIP Orders, the DIP Loan 
Documents, the Bankruptcy Code, and applicable law. 
 
Reservation of Rights. The DIP Lender reserves its rights to object to the allowance of any 
fees and expenses, including without limitation any fees and expenses of any Professional 
Person. The payment of any fees or expenses of any Professional Person pursuant to the 
Carve-Out shall not, and shall not be deemed to (i) reduce any Debtor’s obligations owed 
to any of the DIP Lender or the Prepetition Lenders, or (ii) modify, alter or otherwise affect 
any of the liens and security interests of such parties in the DIP Collateral or Prepetition 
Collateral (or their respective claims against any Debtor). 

Treatment of Claims and Interests in the Restructuring 

Holders of claims against and equity interests in the Debtors will receive the following treatment in full and final 
satisfaction of such claims and interests, which shall be released and discharged under the Plan, except as 
otherwise set forth herein. 

Administrative 
and Priority 
Claims 

On the Plan Effective Date, each holder of an allowed administrative, priority tax or other 
priority claim (the “Administrative and Priority Claims”) shall have such claim 
satisfied in full in cash, or otherwise receive treatment consistent with the provisions of 
section (a)( ) of the Bankruptcy Code. 

DIP Claims  On the Plan Effective Date, the holder of a claim under the DIP Facility (the “DIP 
Claims”) shall receive, in full and final satisfaction, compromise, settlement, release, and 
discharge of such claim, up to the amount of the Allowed DIP Claims, (i) the proceeds of 
the  Sale or any other sale of DIP Facility collateral and (ii) in the event that the DIP 
Lender determines to exercise its rights to credit bid resulting in a sale of DIP Facility 
collateral to the DIP Lender or its designee, ownership of such assets; provided that, for 
the avoidance of doubt, with respect to clause (ii) above, such satisfaction, compromise, 
settlement, release and discharge of the DIP Claims shall be equal to and not exceed the 
amount of the applicable credit bid by the DIP Lender with respect to such assets. 

Other Secured 
Claims 

Treatment: On the Plan Effective Date, or as soon as reasonably practicable thereafter, 
except to the extent that a Holder of an Allowed Other Secured Claim and the Debtors 
agree to less favorable treatment for such Holder, in full and final satisfaction of the 
Allowed Other Secured Claim, each Holder thereof will receive:  (i) payment in full in 
Cash;10 (ii) delivery of the collateral securing any such Claim and payment of any interest 
required under section (b) of the Bankruptcy Code; (iii) reinstatement of such Claim; 
or (iv) such other treatment rendering such Claim Unimpaired. 

“Other Secured Claim” means any Claim against a Debtor where, pursuant to section 
(a) of the Bankruptcy Code, the Claim is secured by a valid, perfected, and enforceable 

 
10 “Cash” means cash in legal tender of the United States of America and cash equivalents, including bank deposits, 
checks, and other similar items. 
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Lien that is not subject to avoidance under applicable bankruptcy or non-bankruptcy law 
in or upon any right, title, or interest of the Debtor in and to property of the Estate, to the 
extent of the value of the Debtor’s interest in such property as of the relevant 
determination date. 

Voting: Unimpaired; Not Entitled to Vote (Deemed to Accept) 

Other Priority 
Claims 

Treatment: On the Plan Effective Date, or as soon as reasonably practicable thereafter, 
except to the extent that a Holder of an Allowed Other Priority Claim and the Debtors 
agree to less favorable treatment for such Holder, in full and final satisfaction of the 
Allowed Other Priority Claim, each Holder thereof will receive:  (i) payment in full in 
Cash; or (ii) such other treatment rendering such Claim Unimpaired.  

“Other Priority Claim” means a Claim, other than an Administrative Claim or a Priority 
Tax Claim, entitled to priority in right of payment under section 507(a) of the Bankruptcy 
Code.   

Voting: Unimpaired; Not Entitled to Vote (Deemed to Accept) 

GNCU Facility 
Claims  

Treatment: On the Plan Effective Date, each holder of an allowed claim under that certain 
loan agreement by and among AppHarvest Pulaski Farm, LLC, AppHarvest Operations, 
Inc., and Greater Nevada Credit Union (“GNCU”), dated as of July ,  (as amended 
or supplemented prior to the date hereof, the “GNCU Credit Agreement”, the credit 
facility governed thereby, the “GNCU Facility” and the claims thereunder, the “GNCU 
Facility Claims” and the collateral with respect thereto, the “GNCU Collateral”) shall 
receive (i) any proceeds of the  Sale up to the amount of the Allowed GNCU Facility 
Claims, or (ii) in the event that GNCU determines to exercise its rights to credit bid 
resulting in a sale to of the Pulaski Assets to GNCU, ownership of such assets.  

Voting: Impaired; Entitled to Vote 

Richmond Facility 
Claims  

Treatment: On the Plan Effective Date, each holder of an allowed claim under that certain 
credit agreement by and between AppHarvest Richmond Farm, LLC and CEFF II 
AppHarvest Holdings, LLC, dated as of July ,  (as amended by that certain First 
Amendment to Credit Agreement, dated as of July , , that certain Second 
Amendment to Credit Agreement, dated as of July , , that certain Waiver and Third 
Amendment to Credit Agreement, dated as of December , , and as further amended 
or supplemented from time to time prior to the date hereof, the “Richmond Credit 
Agreement”, the credit facility governed thereby, the “Richmond Facility” and the 
claims thereunder, the “Richmond Facility Claims” and the collateral with respect 
thereto, the “Richmond Collateral”) shall receive (i) the proceeds of the  Sale up to 
the amount of the Allowed Richmond Facility Claims, or (ii) in the event that such holder 
determines to exercise its rights to credit bid resulting in a sale to the Stalking Horse 
Purchaser of the Richmond Assets, ownership of such assets. 

Voting: Impaired; Entitled to Vote 

Morehead Facility 
Claims 

Treatment: On the Plan Effective Date, each holder of an allowed claim under that certain 
credit agreement by and between AppHarvest Morehead Farm, LLC, and Rabo 
AgriFinance LLC, dated as of June ,  (as amended by that certain First Amendment 
to Master Credit Agreement, dated as of March ,  and as further amended or 
supplemented from time to time prior to the date hereof, the “Morehead Credit 
Agreement”, the credit facility governed thereby, the “Morehead Facility” and the 
claims thereunder, the “Morehead Facility Claims” and the collateral with respect 
thereto, the “Morehead Collateral”) shall receive (i) the proceeds of the  Sale up to 
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the amount of the Allowed Morehead Facility Claims, or (ii) in the event that such holder 
determines to exercise its rights to credit bid resulting in a sale to such holder of the 
Morehead Assets, ownership of such assets. 

Voting: Impaired; Entitled to Vote 

General Unsecured 
Claims 

Treatment: On the Plan Effective Date, each holder of an allowed unsecured claim that is 
not an Administrative Claim or Other Priority Claim (each, a “General Unsecured 
Claim”) shall not receive any distribution on account of such claims.  

Voting: Impaired; Not Entitled to Vote (Deemed to Reject) 

Intercompany 
Claims: 

On the Plan Effective Date, all Intercompany Claims shall be released without any 
distribution on account of such claims. 

Voting: Impaired; Not Entitled to Vote (Deemed to Reject) 

Existing Equity 
Interests 

Treatment: On the Plan Effective Date, the existing equity interests of AppHarvest (the 
“Existing Equity Interests”) shall be discharged, cancelled, released, and extinguished, 
and will be of no further force or effect.  

Voting: Impaired; Not Entitled to Vote (Deemed to Reject) 

510(b) Claims On the Plan Effective Date, all (b) Claims shall be cancelled, released, discharged, and 
extinguished and will be of no further force or effect, and holders of such claims will not 
receive any distribution on account of such claims.  

Voting: Impaired; Not Entitled to Vote (Deemed to Reject) 

Intercompany 
Interests 

Treatment: On the Effective Date, all Intercompany Interests shall be canceled, released, 
and extinguished, and will be of no further force or effect, and Holders of such 
Intercompany Interests shall not receive any distribution under the Plan on account of 
such Interest.  

Voting: Impaired; Not Entitled to Vote (Deemed to Reject) 

Other Terms of the Restructuring and the Plan 

Executory 
Contracts and 
Unexpired Leases 

The Debtors shall prepare a list of executory contracts and unexpired leases (and any 
allowed rejection damage claims associated therewith) and the costs to cure any defaults 
under the assumed contracts and unexpired leases in connection with the 363 Sale.  

The Debtors shall not reject the Marketing Agreement11 and no claims arising out of the 
Marketing Agreement shall be released unless and until (a) the Stalking Horse Purchaser 
consummates its purchase of the Richmond Assets and/or the Morehead Assets pursuant 
to the  Sale, at which time the Marketing Agreement shall terminate as to the purchased 
Asset(s) and all claims arising out of the Marketing Agreement related to such Asset(s) 
shall be released concurrently therewith or (b) the Effective Date occurs, at which time 
the Marketing Agreement will be rejected and all claims arising thereunder released; 
provided that the RSA shall be effective as to MPL at the applicable time in clauses (a) 
and (b).  

Site-Level 
Oversight 

The Debtors shall permit and cooperate with any reasonable site-level and operational 
inspections and input supplied by designated agents of the DIP Lender, including, without 
limitation, Food Ventures. 

 
11 “Marketing Agreement” means that certain Purchase and Marketing Agreement, by and among AppHarvest and 
Mastronardi, dated as of March 28, 2019 (as amended or supplemented prior to the Petition Date). 

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 75 of 99



  

13 
 

Milestones Each of the Debtors shall agree to comply with the following deadlines (each of which 
may be extended with the prior written consent of the RSA Parties without further order 
of the Bankruptcy Court) (collectively, the “Milestones”): 

i. The Bankruptcy Court shall have entered the Interim Order by the date that is no 
later than three (3) business days after the Petition Date.  

ii. The Bankruptcy Court shall have entered the Interim Berea Order12 by the date that 
is no later than five (5) business days after the Petition Date. 

iii. The Debtors shall have filed the motion seeking entry of the Bidding Procedures 
Order and Sale Order (the “Bidding Procedures Motion”) by no later than three (3) 
days after the Petition Date. 

iv. The Bankruptcy Court shall have entered the Bidding Procedures Order by no later 
than twenty-one (21) days after the filing of the Bidding Procedures Motion. 

v. The Bankruptcy Court shall have entered the Final Order by the date that is no later 
than twenty-eight (28) days after the Petition Date. 

vi. The Bankruptcy Court shall have entered the Final Berea Order13 by the date that is 
no later than thirty-five (35) days after the Petition Date. 

vii. The Bankruptcy Court shall have entered the Sale Order by no later than forty-five 
(45) days after the Petition Date. 

viii. The Debtors shall have closed the Sale Transaction by no later than fifty (50) days 
after the Petition Date. 

ix. The Bankruptcy Court shall have confirmed the Debtors’ Plan by no later than sixty 
(60) days after the Petition Date.  

The DIP Loan Documents shall provide that any failure to timely satisfy any Milestone 
(which failure is not waived by the DIP Lender) shall be an event of default under the DIP 
Facility. 

Conditions to 
Effectiveness 

The occurrence of the Plan Effective Date shall be subject to the satisfaction of certain 
conditions precedent acceptable to the RSA Parties, including the following: 

 The bankruptcy court shall have entered the Final Order, in form and substance 
acceptable to the DIP Lender, and the Final Order shall not have been vacated, 
stayed, or modified without the prior written consent of each of the DIP Lender 
and there shall be no default or event of default existing under the DIP Facility; 

 All financing necessary for the Plan shall have been obtained, and any documents 
related thereto shall have been executed, delivered, and be in full force and effect 
(with all conditions precedent thereto, other than the occurrence of the Plan 

 
12 “Interim Berea Order” means an interim order of the Bankruptcy Court approving the Berea Term Sheet.  
13 “Final Berea Order” means a final, non-appealable order of the Bankruptcy Court approving the Berea Term 
Sheet.  
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Effective Date or certification by the Debtors that the Plan Effective Date has 
occurred, having been satisfied or waived);  

 All related expenses shall have been paid in full in cash in accordance with the 
terms and conditions set forth in this Term Sheet and the Final Order;  

 All requisite filings with governmental authorities and third parties shall have 
become effective, and all such governmental authorities and third parties shall 
have approved or consented to the Restructuring Transactions, to the extent 
required; 

 All documents contemplated hereby to be executed and delivered on or before the 
Plan Effective Date shall have been executed and delivered, including the plan 
administrator agreement; 

 The bankruptcy court shall have entered the Confirmation Order, which shall not 
have been stayed, reversed, vacated, amended, supplemented or otherwise 
modified, unless waived by the RSA Parties; and 

 The Berea Transfer shall have been fully consummated in accordance with the 
Berea Term Sheet and the Final Berea Order. 

The conditions to effectiveness may be waived, in whole or in part, in writing by the 
Debtors and the RSA Parties (in their respective sole and absolute discretion); provided 
that the condition precedent concerning the Berea Transfer may only be waived in whole 
or in part by the Debtors and Mastronardi Berea. 

Means for Plan 
Implementation 

On the Plan Effective Date, the Debtors’ winddown process shall be funded by (i) the net 
sale proceeds and (ii) any other cash or other assets then held by the Debtors, less the 
amount necessary to satisfy the claims of the Prepetition Lenders, DIP Claims, 
professional fee claims, administrative expense claims, and other secured claims, as set 
forth herein.  

Releases and 
Indemnities 

The Plan shall provide for customary releases (including third party releases) and 
exculpations for key stakeholders including each of the RSA Parties to the maximum 
extent permitted under applicable law, as set forth in Annex A attached hereto. 

In exchange for the treatment set forth herein, each of the RSA Parties (and their affiliates) 
agree to release the Debtors and their directors and officers to the fullest extent of 
applicable law.  

Survival of 
Indemnification 
Obligations and 
D&O Liability 
Insurance Policies  

Indemnification Obligations 

Each of the Debtors’ indemnification obligations (whether in charters, bylaws, limited 
liability company agreements, or other organizational documents) in place as of the 
Effective Date to indemnify current and former officers, directors, agents, or employees 
with respect to all present and future actions, suits, and proceedings against the Debtors 
or such officers, directors, agents, or employees based upon any act or omission for or on 
behalf of the Debtors (collectively, the “Indemnification Obligations”) shall not be 
discharged, impaired, or otherwise affected by the Plan.  

The Indemnification Obligations shall be deemed executory contracts assumed or 
assumed and assigned by the Debtors or reorganized Debtors, as applicable, under the 
Plan unless such obligation. 
 
D&O Liability Insurance Policies 

Case 23-90745   Document 19   Filed in TXSB on 07/24/23   Page 77 of 99



  

15 
 

Each insurance policy, including director and officer liability insurance policies and any 
“tail policy” (collectively, the “D&O Liability Insurance Policies”), to which the 
Debtors are a party as of the Effective Date, shall be deemed an executory contract and 
shall be automatically assumed or assumed and assigned by the Debtors or reorganized 
Debtors, as applicable, on behalf of the applicable Debtor effective as of the Effective 
Date, pursuant to sections 365 and 1123 of the Bankruptcy Code.  For the avoidance of 
doubt, coverage for defense and indemnity under the D&O Liability Insurance Policies 
shall remain available to all individuals within the definition of “Insured” in the D&O 
Liability Insurance Policies.  In addition, after the Effective Date, all officers, directors, 
agents, or employees of the Debtors who served in such capacity at any time before the 
Effective Date shall be entitled to the full benefits of the D&O Liability Insurance Policies 
(including any “tail” policy) in effect or purchased as of the Effective Date for the full 
term of such policy regardless of whether such officers, directors, agents, and/or 
employees remain in such positions after the Effective Date, in each case, to the extent set 
forth in the D&O Liability Insurance Policies; provided, however, the reorganized 
Debtors shall not be obligated to extend or renew such D&O Liability Insurance Policies 
upon the expiration of the term of such D&O Liability Insurance Policies in accordance 
with the terms provided therein. 

Definitive 
Documentation 

The Plan will provide that all definitive documents (the “Definitive Documents”), 
including the Confirmation Order and each other document necessary to implement or 
consummate the Restructuring (whether or not included in the plan supplement), shall be 
in form and substance acceptable to the RSA Parties in their respective sole and absolute 
discretion.  

Other Customary 
Plan Provisions 

The Plan will provide for other standard and customary provisions, including in respect 
of the cancellation of existing claims and interests, the vesting of assets, the compromise 
and settlement of claims, the retention of jurisdiction by the bankruptcy court and the 
resolution of disputed claims. 

Fiduciary 
Obligations 

Notwithstanding anything to the contrary herein, nothing herein requires the Debtors or 
any of its directors, members, or officers, each in their capacity as such, to take any action, 
or to refrain from taking any action, to the extent inconsistent with its or their fiduciary 
obligations under applicable law. 
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Annex A 

 

Definitions “Affiliate” has the meaning set forth in section 101(2) of the Bankruptcy Code as if such 
entity was a debtor in a case under the Bankruptcy Code. 
 
“Avoidance Actions” means any and all actual or potential avoidance, recovery, 
subordination, or other Claims, Causes of Action, or remedies that may be brought by or 
on behalf of the Debtors or their Estates or other authorized parties in interest under the 
Bankruptcy Code or applicable non-bankruptcy law, including Claims, Causes of Action, 
or remedies under sections 502, 510, 542, 544, 545, 547 through 553, and 724(a) of the 
Bankruptcy Code or under similar local, state, federal, or foreign statutes and common 
law, including fraudulent and voidable transfer laws. 
 
“Mastronardi JV” means Berea Joint Farm Venture LLC. 
  
“COFRA” means COFRA Holding AG.  
 
“Consummation” means the occurrence of the Effective Date. 
 
“Entity” has the meaning set forth in section 101(15) of the Bankruptcy Code.  
 
“Estate” means the estate of any Debtor created under sections 301 and 541 of the 
Bankruptcy Code upon the commencement of the applicable Debtor’s Chapter 11 Case. 
 
“Exculpated Parties” means collectively, and in each case, in its capacity as such: (1) the 
Debtors; (2) the Committee, if any; and (3) the members of the Committee, if any, in their 
capacity as such.  
 
“Mastronardi Parties” means, collectively, MPL and Mastronardi Berea. 
 
“Related Party” means each of, and in each case in its capacity as such, current and 
former directors, managers, officers, committee members, members of any governing 
body, equity holders (regardless of whether such interests are held directly or indirectly), 
affiliated investment funds or investment vehicles, managed accounts or funds, 
predecessors, participants, successors, assigns, subsidiaries, Affiliates, partners, limited 
partners, general partners, principals, members, management companies, fund advisors or 
managers, employees, agents, trustees, advisory board members, financial advisors, 
attorneys (including any other attorneys or professionals retained by any current or former 
director or manager in his or her capacity as director or manager of an entity), accountants, 
investment bankers, consultants, representatives, and other professionals and advisors and 
any such person’s or entity’s respective heirs, executors, estates, and nominees. 
 
“Released Party” means (a) the Debtors and each of the Debtors’ Estates; (b) the DIP 
Lender; (c) the DIP Agent; (d) Equilibrium; (e) Rabo; (f) GNCU; (g) the Mastronardi 
Parties; (h) the Committee and its members, each in their capacities as such; and (h) each 
Related Party of each Entity in clause (a) through clause (g); provided, that, in each case, 
an Entity shall not be a Released Party if it: (x) elects to opt out of the Third Party Release; 
or (y) timely objects to the Third Party Release, either through (i) a formal objection Filed 
on the docket of the Chapter 11 Cases or (ii) an informal objection provided to the Debtors 
by electronic mail, and such objection is not withdrawn on the docket of the Chapter 11 
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Cases or via electronic mail, as applicable, before confirmation; provided, further that, 
COFRA and its affiliates (except for Mastronardi Berea and Mastronardi JV) shall not be 
a Released Party.  For the avoidance of doubt, nothing herein shall affect the scope or 
validity of the release provisions previously granted pursuant to any order of the 
Bankruptcy Court, including any order approving the Berea Term Sheet.  
 
“Releasing Party” means each of, and in each case in its capacity as such: (a) the DIP 
Lender and DIP Agent; (b) all Holders of Claims or Interests that vote to accept the Plan; 
(c) all Holders of Claims or Interests that are deemed to accept the Plan and who do not 
affirmatively opt out of the releases provided in the Plan; (d) all Holders of Claims or 
Interests that abstain from voting on the Plan and who do not affirmatively opt out of the 
releases provided by the Plan; (e) all Holders of Claims or Interests that vote to reject the 
Plan or are deemed to reject the Plan and who do not affirmatively opt out of the releases 
provided by the Plan, (f) the Committee and its members, each in their capacities as such; 
and (g) each Related Party of each Entity in clause (a) through clause (f) solely to the 
extent such Related Party may assert Claims or Causes of Action on behalf of or in a 
derivative capacity by or through an Entity in clause (a) through clause (f); provided that, 
in each case, an Entity shall not be a Releasing Party if it:  (x) elects to opt out of the Third 
Party Release; or (y) timely objects to the Third Party Release, either through (i) a formal 
objection Filed on the docket of the Chapter  Cases or (ii) an informal objection provided 
to the Debtors by electronic mail, and such objection is not withdrawn on the docket of 
the Chapter  Cases or via electronic mail, as applicable, before confirmation; provided, 
further that, COFRA and its affiliates (except for Mastronardi Berea and Mastronardi JV) 
shall not be a Releasing Party.  For the avoidance of doubt, nothing herein shall affect the 
scope or validity of the release provisions previously granted pursuant to any order of the 
Bankruptcy Court, including any order approving the Berea Term Sheet. 

Debtor Releases Notwithstanding anything contained in the Plan to the contrary, pursuant to section 
1123(b) of the Bankruptcy Code, in exchange for good and valuable consideration, the 
adequacy of which is hereby confirmed, effective on the Effective Date, each Released 
Party is hereby deemed to be hereby released and discharged by the Debtors and their 
Estates, in each case on behalf of themselves and their respective successors, assigns, and 
representatives, and any and all other entities who may purport to assert any causes of 
action, directly or derivatively, by, through, for, or because of the foregoing Entities on 
behalf of the Debtors, from any and all derivative Claims and Causes of Action asserted 
on behalf of the Debtors, whether known or unknown, foreseen or unforeseen, matured or 
unmatured, existing or hereafter arising, in law, equity, contract, tort or otherwise, that the 
Debtors or their Estates would have been legally entitled to assert in their own right 
(whether individually or collectively) or on behalf of the Holder of any Claim against, or 
Interest in, a Debtor or other Entity, or that any Holder of any Claim against, or Equity 
Interest in, a Debtor or other Entity could have asserted on behalf of the Debtors, based 
on or relating to, or in any manner arising from, in whole or in part, the Debtors (including 
the capital structure, management, ownership, or operation thereof), the assertion or 
enforcement of rights and remedies against the Debtors, the Debtors’ in- or out-of-court 
restructuring efforts, any Avoidance Actions (but excluding Avoidance Actions brought 
as counterclaims or defenses to Claims asserted against the Debtors), intercompany 
transactions, the Chapter 11 Cases, the formulation, preparation, dissemination, 
negotiation, or filing of the Disclosure Statement, the DIP Loan Documents, the Plan 
(including, for the avoidance of doubt, the Plan Supplement), 363 Sale, the RSA, or any 
aspect of the Restructuring Transactions, including any contract, instrument, release, or 
other agreement or document (including any legal opinion requested by any Entity 
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regarding any transaction, contract, instrument, document or other agreement 
contemplated by the Plan or the reliance by any Released Party on the Plan or the 
Confirmation Order in lieu of such legal opinion) relating to any of the foregoing, created 
or entered into in connection with the RSA, the Disclosure Statement, the DIP Loan 
Documents, the Plan, the Plan Supplement, and the 363 Sale, before or during the Chapter 
11 Cases, the filing of the Chapter 11 Cases, the pursuit of Confirmation, the pursuit of 
Consummation, the administration and implementation of the Plan, including the 
distribution of property under the Plan or any other related agreement, or upon any other 
related act or omission, transaction, agreement, event, or other occurrence related or 
relating to any of the foregoing taking place on or before the Effective Date, except for 
claims related to any act or omission that is determined in a Final Order by a court of 
competent jurisdiction to have constituted actual intentional fraud, willful misconduct, or 
gross negligence of such Person. Notwithstanding anything to the contrary in the 
foregoing, the releases set forth above do not release any post-Effective Date obligations 
of any party or Entity under the Plan, the Confirmation Order, or any document, 
instrument, or agreement (including those set forth in the Plan Supplement) executed to 
implement the Plan or any Claim or obligation arising under the Plan. Notwithstanding 
anything to the contrary in the foregoing, the releases under this section only release 
Claims held by the Debtors or Claims that could be asserted by the Debtors under 
applicable law. 

Third Party 
Releases 

Except as otherwise expressly set forth in the Plan or the Confirmation Order, on and after 
the Effective Date, and with respect to all other Releasing Parties, in exchange for good 
and valuable consideration, the adequacy of which is hereby confirmed, each Released 
Party is, and is deemed to be, hereby conclusively, absolutely, unconditionally, 
irrevocably and forever, released by each Releasing Party from any and all Causes of 
Action, whether known or unknown, foreseen or unforeseen, matured or unmatured, 
existing or hereafter arising, in law, equity, contract, tort, or otherwise, including any 
derivative claims asserted on behalf of the Debtors, that such Entity would have been 
legally entitled to assert (whether individually or collectively), based on or relating to, or 
in any manner arising from, in whole or in part, the Debtors (including the capital 
structure, management, ownership, or operation thereof), the Debtors’ in- or out-of-court 
restructuring efforts, any Avoidance Actions (but excluding Avoidance Actions brought 
as counterclaims or defenses to Claims asserted against the Debtors), intercompany 
transactions, the Chapter 11 Cases, the formulation, preparation, dissemination, 
negotiation, or filing of the Disclosure Statement, the DIP Loan Documents, the Plan 
(including, for the avoidance of doubt, the Plan Supplement), the 363 Sale, the RSA, or 
any aspect of the Restructuring Transactions, including any contract, instrument, release, 
or other agreement or document (including any legal opinion requested by any Entity 
regarding any transaction, contract, instrument, document or other agreement 
contemplated by the Plan or the reliance by any Released Party on the Plan or the 
Confirmation Order in lieu of such legal opinion) relating to any of the foregoing, created 
or entered into in connection with the RSA, the Disclosure Statement, the DIP Loan 
Documents, the Plan, the Plan Supplement, the 363 Sale, before or during the Chapter 11 
Cases, the filing of the Chapter 11 Cases, the pursuit of Confirmation, the pursuit of 
Consummation, the administration and implementation of the Plan, including the 
distribution of property under the Plan or any other related agreement, or upon any other 
related act or omission, transaction, agreement, event, or other occurrence related or 
relating to any of the foregoing taking place on or before the Effective Date. 
Notwithstanding anything to the contrary in the foregoing, the releases set forth above do 
not release or act to modify (a) any post Effective Date obligations of any party or Entity 
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under the Plan, (b) the Confirmation Order, or (c) any document, instrument, or agreement 
(including those set forth in the Plan Supplement) executed to implement the Plan or any 
Claim or obligation arising under the Plan.  

Exculpations Except as otherwise specifically provided in the Plan, no Exculpated Party shall have or 
incur, and each Exculpated Party is hereby exculpated from any Cause of Action for any 
claim related to any act or omission taking place between the Petition Date and the 
Effective Date in connection with, relating to, or arising out of, the Chapter 11 Cases, the 
Disclosure Statement, the Plan, the DIP Loan Documents, the RSA, the 363 Sale, or any 
aspect of the Restructuring Transaction, including any contract, instrument, release or 
other agreement or document (including providing any legal opinion requested by any 
Entity regarding any transaction, contract, instrument, document, or other agreement 
contemplated by the Plan or the reliance by any Exculpated Party on the Plan or the 
Confirmation Order in lieu of such legal opinion) created or entered into in connection 
with the Disclosure Statement or the Plan, the DIP Loan Documents, the 363 Sale, the 
filing of the Chapter 11 Cases, the pursuit of Confirmation, the administration and 
implementation of the Plan, or the distribution of property under the Plan or any other 
related agreement, except for claims related to any act or omission that is determined in a 
Final Order of a court of competent jurisdiction to have constituted actual fraud, willful 
misconduct, or gross negligence but in all respects such Entities shall be entitled to 
reasonably rely upon the advice of counsel with respect to their duties and responsibilities 
pursuant to the Plan. 
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Execution Version 

AppHarvest, Inc. 

Term Sheet 

July 24, 2023 

This binding term sheet (the “Term Sheet”) sets forth certain material terms of an agreement by and among 
AppHarvest, Inc. (“AppHarvest”), AppHarvest Berea Farm, LLC and their affiliates (collectively, the “Company”) 
and Mastronardi Berea LLC (“Berea” and collectively with the Company, the “Parties”) regarding the transition of 
certain assets and employees and other terms.  

Berea Transition Overview 

Berea Lease 
Termination 

The Parties acknowledge and agree that the Lease Agreement, dated December 27, 2022, between 
Mastronardi Berea LLC, as landlord, and AppHarvest Berea Farm, LLC, as tenant (as amended, 
supplemented, or otherwise modified, the “Berea Lease Agreement”), setting forth, among other 
things, the terms with respect to the lease of the Berea facility (the “Berea Facility”), was validly 
terminated under applicable law and shall be of no further force and effect. The Parties hereby 
waive any and all recovery on account of claims (including with respect to any cross-defaults), and 
any defenses they might have with respect to such termination, under the Berea Lease Agreement. 

Transferred Assets 
and Approval 
Process 

On the date an order of the Bankruptcy Court for the Southern District of Texas (the “Bankruptcy 
Court”) approving this Term Sheet is entered on an interim basis (the “Interim Court Approval 
Date”), the Company shall, subject to applicable law, convey, transfer, assign and deliver, to Berea 
or a subsidiary thereof (“Operating Entity”) or any other designee of Berea (i) the assets, 
properties and business, of every kind and description, wherever located, real, personal or mixed, 
tangible or intangible, known or unknown, owned, held or used in or primarily related to the Berea 
Facility and/or the use and operation thereof (the “Transferred Assets”), including the assets 
described in Exhibit A hereto, (ii) all rights to use and control such Transferred Assets in 
connection with the operation of the Berea Facility and (iii) all benefits associated with or arising 
from the Transferred Assets.  

The Parties shall consent to and shall seek approval of the entry of an interim order of the 
Bankruptcy Court, in form and substance reasonably acceptable to the Parties, providing that: 

1. Berea shall administer all operations at the Berea Facility with respect to the Transferred
Assets.

2. Any liabilities associated with the operation of the Berea Facility incurred with respect to
the Transferred Assets subsequent to the Interim Court Approval Date (“Berea
Liabilities”) shall be liabilities of Berea, and the Company shall bear no liability with
respect to any such obligations.

3. Berea shall take all actions reasonably necessary for Operating Entity to facilitate the
transition of the Company’s employees Berea desires to engage (in its sole discretion) in
connection with its operation of the Berea Facility to the employ of Operating Entity
without any material disruption, and shall work in good faith with the Company and such
employees to transition employment of such employees to Berea or an affiliate thereof.

Additionally, the Parties shall consent to and shall seek approval of the entry of a final order of the 
Bankruptcy Court approving this Term Sheet (the “Final Order”), at the Company’s “second day” 
hearing (to be held within 28 days of the Interim Court Approval Date) in form and substance 
reasonably acceptable to the Parties which shall provide that: 

1. As consideration for all goods, services, and agreements contemplated by this Term
Sheet, the Operating Entity shall deliver, or cause to be delivered, to the Company: $3.75
million in cash to be paid within two business days of entry of the Final Order.
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2. All rights, titles and interests of the Company in the Transferred Assets shall be fully 
conveyed to Operating Entity upon entry of the Final Order, free and clear of all liens or 
other encumbrances of any kind or nature.1  

3. The Parties shall provide mutual releases contemplated by the Final Order attached 
hereto as Exhibit B.  

For clarity, Operating Entity and its affiliates are not assuming any liability, cost, expense, fine, 
debt or obligation of any kind, character or description, whether known or unknown, secured, 
unsecured, determined, determinable, accrued, absolute, contingent or otherwise (“Liabilities”) of 
or relating to the Company (or any predecessor or any prior owner of all or part of its or their 
businesses and assets) of whatever nature, whether presently in existence or arising hereafter, 
except with respect to Liabilities of the Transferred Assets first arising on or after the Interim Court 
Approval Date. 

Transition In connection with Operating Entity’s assumption of operations pertaining to the Berea Facility, 
the Company shall, and shall cause its affiliates and its and their respective employees, agents and 
representatives to, take all actions reasonably necessary for Operating Entity to effect such 
assumption as soon as reasonably practicable, and to provide such information, services and 
assistance to Operating Entity as Operating Entity reasonably request or as would be reasonably 
necessary to facilitate the efficient transition of the operations of the Berea Facility to Operating 
Entity without material disruption in the operations of the Berea Facility. 

Further 
Documentation 

The Parties agree to execute and deliver such other documents, certificates, agreements and other 
writings and to take such other actions as may be necessary or desirable in order to consummate 
or implement expeditiously the transactions contemplated by this Term Sheet. 

Specific 
Performance 

Each Party shall be entitled to the remedy of specific performance to prevent any breach of this 
Term Sheet by the other party and no bond shall be required to be posted in connection therewith. 

Restructuring 
Support Agreement  

Berea hereby agrees to be a party to the Restructuring Support Agreement date as of July 24, 2023 
(as amended, supplemented or otherwise modified from time to time, the “RSA”), which shall 
include, for the avoidance of doubt, and among other items, an agreement to provide mutual 
releases as part of any restructuring plan filed by the Company, an agreement to support the 
Company’s chapter 11 plan of liquidation, and a waiver of any recovery with respect to potential 
claims, in each case as set forth therein. 

Nothing herein shall be deemed to amend, modify, or otherwise alter the terms of the RSA. 

Governing Law The provisions of this Term Sheet will be governed by, and interpreted in accordance with, the 
laws of the State of New York, excluding its choice of law principles.  Any disputes with respect 
to this term sheet shall be resolved under the exclusive jurisdiction of the Bankruptcy Court. 

Binding Term Sheet Subject to the terms and conditions set forth herein, this Term Sheet is a binding obligation of the 
Parties. 

 
[Signature Pages Follow.]

 
1 For the avoidance of doubt, all accounts receivable owed from Berea to the Company shall continue to be paid in 
the ordinary course.  
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[Signature Page to Term Sheet]

APPHARVEST, INC. 

By: 
Name: Gary Broadbent 
Title: Chief Legal Officer, Corporate 

Secretary, and Chief Restructuring 
Officer 

APPHARVEST BEREA FARM, LLC 

By: 
Name: Gary Broadbent 
Title: Chief Legal Officer, Corporate 

Secretary, and Chief Restructuring 
Officer 
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[Signature Page to Term Sheet] 

MASTRONARDI BEREA LLC 

By: 

Name: Paul Mastronardi 

Title: President and Chief Executive 

Officer 
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Exhibit A 

Description of Transferred Assets 

1. All personalty and other personal property and interests owned, held or used in or reasonably related to the
Berea Facility and/or the use and operation thereof, including machinery, equipment, furniture, office
equipment, packaging lines, packhouse equipment, vehicles, storage tanks, spare and replacement parts, fuel
and other tangible property;

2. All computers, servers, workstations, routers, hubs, switches, data communication lines, systems, sites,
circuits, networks and other computer assets, hardware and information technology equipment and all
associated documentation (“IT Assets”) owned, used, held for use, licensed or leased in the Berea Facility
and/or the use and operation thereof;

3. All rights, claims, credits, causes of action or rights of set-off against third parties relating to or arising from
the Berea Facility and/or the use and operation thereof, including unliquidated rights under manufacturers’
and vendors’ warranties;

4. All intellectual property rights and similar proprietary rights throughout the world owned, held or used in or
reasonably related to the Berea Facility and/or the use and operation thereof, that are (i) owned or purported
to be owned by the Company or (ii) owned by a third party and directly or indirectly licensed or sublicensed
to the Company;

5. Standard operating procedures, environmental conditions, other operational procedures, guidelines or
standards used to achieve production output targets that are used in or primarily related to the Berea Facility
and/or the use and operation thereof;

6. All raw materials, crops, work-in-process, finished goods, supplies and other inventories, including (A) all
inventory of consumable items, components, process ingredients required to turn crops to Product Inventory
as part of the operation of the Berea Facility (including packaging materials, seeds, fertilizers, chemicals,
biologicals, growing materials (including hydroponic bags & mediums), growing supplies (including clips
and hooks), bees and other biological inputs and other ancillary materials and items); (B) growing crops in
the Berea Facility and (C) all harvested and packaged fresh produce at the Berea Facility (and accounts
receivable related thereto);

7. All transferable licenses, franchises, permits, certificates, approvals or other similar authorizations
(“Permits”) used in or reasonably related to the Berea Facility and/or the use and operation thereof, and all
systems permissions, access and security controls related to transferred systems and Permits;

8. All monetary incentives, including tax incentives, tax credits and other grants and loans, and non-monetary
incentives, including equipment and technical assistance;

9. All plans and specifications, architectural plans, controlled environment agricultural facility designs,
engineering drawings, surveys, environmental and soil reports, and similar items relating to the Berea Facility
and/or the use and operation thereof, including in electronic and paper form;

10. All water rights associated and/or appurtenant with the Berea Facility, including riparian rights, and rights to
groundwater, appropriation and water allocations, water well permits, consumptive use permits, water storage 
rights, drainage rights, water permits, water supply agreements and arrangements, and water stock benefitting
the Berea Facility;

11. All books, records, files and papers, whether in hard copy or computer format, used in or related to or required 
for the Berea Facility and/or the use and operation thereof, including engineering information, sales and
promotional literature, manuals and data, sales and purchase correspondence, lists of present and former
suppliers, lists of present and former customers, historic reports on labor and line productivity and
performance against other operational key performance indicators and personnel and employment records;
and

12. All goodwill associated with the Berea Facility and/or the use and operation thereof.
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Exhibit B 

Final Order 
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IIN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 
 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-_____ (___) 
 
(Joint Administration Requested) 
 

FINAL ORDER (I) APPROVING TRANSFER BETWEEN THE DEBTORS  
AND MASTRONARDI BEREA LLC PURSUANT TO FEDERAL RULE  

OF BANKRUPTCY PROCEDURE 9019 AND (II) GRANTING RELATED RELIEF 
(Related to Docket No. ___) 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors-in-possession 

(collectively, the “Debtors”) for entry of a final order (this “Final Order”) (a) approving the Term 

Sheet, a copy of which is attached hereto as Exhibit 1, and (b) granting related relief, all as more 

fully described in the Motion; and upon the 9019 Declaration; and this Court having jurisdiction 

over this matter pursuant to 28 U.S.C. § 1334; and this Court having found that it may enter a final 

order consistent with Article III of the United States Constitution; and this Court having found that 

venue of this proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 

and 1409; and this Court having found that the relief requested in the Motion is in the best interests 

of the Debtors’ estates, their creditors, and other parties in interest; and this Court having found 

that the Debtors’ notice of the Motion and opportunity for a hearing on the Motion were 

appropriate and no other notice need be provided; and this Court having reviewed the Motion and 

 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development 
Company, LLC (0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest 
Foundation, LLC (None).  The Debtors’ service address is 500 Appalachian Way, Morehead, KY 40351.  

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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having heard the statements in support of the relief requested therein; and this Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein; and upon all of the proceedings had before this Court; and after due deliberation 

and sufficient cause appearing therefor, it is HEREBY ORDERED THAT: 

1. Pursuant to Bankruptcy Rule 9019, the Term Sheet attached hereto as Exhibit 1 is 

hereby approved on a final basis.  

2. The parties are authorized to enter into, perform, execute, and deliver all 

documents, and take all actions, necessary to immediately continue and fully implement the terms 

of the Term Sheet in accordance with the terms, conditions, agreements, and releases set forth or 

provided for therein.  

3. As consideration for all goods, services, and agreements contemplated by the Term 

Sheet, Berea Operating Entity shall deliver, or cause to be delivered, to the Debtors, $3.75 million 

in cash to be paid within two business days upon entry of this Final Order. 

4. All rights, titles, and interests of the Debtors in the Transferred Assets shall be 

deemed conveyed to Berea, and Berea shall take legal, equitable, and beneficial right, title and 

interest in and possession of such Transferred Assets free and clear of any and all liens, claims, or 

other encumbrances of any kind or nature whatsoever pursuant to 11 U.S.C. §§ 363(b) and 363(f).  

5. Upon the entry of this Final Order, the Debtors, on behalf of themselves and their 

estates, as well as their shareholders, members, partners, officers, directors, employees, 

representatives, agents, attorneys, managers, partners, subsidiaries, affiliates, attorneys, 

professionals, and each of their predecessors, successors, and assigns, and any other person or 

entity that claims or might claim through, on behalf of, or for the benefit of any of the foregoing, 

whether directly or derivatively (the “Debtor Releasors”) irrevocably and unconditionally, fully, 
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finally, and forever waive, release acquit, and discharge Mastronardi Berea and each of its, and in 

each case in its capacity as such, current and former directors, managers, officers, committee 

members, members of any governing body, equity holders (regardless of whether such interests 

are held directly or indirectly), affiliated investment funds or investment vehicles, managed 

accounts or funds, predecessors, participants, successors, assigns, subsidiaries, Affiliates, partners, 

limited partners, general partners, principals, members, management companies, fund advisors or 

managers, employees, agents, trustees, advisory board members, financial advisors, attorneys 

(including any other attorneys or professionals retained by any current or former director or 

manager in his or her capacity as director or manager of an entity), accountants, investment 

bankers, consultants, representatives, and other professionals and advisors and any such person’s 

or entity’s respective heirs, executors, estates, and nominees (including Berea Operating Entity 

and any joint ventures) (the “Berea Releasees”) from any and all claims, demands, rights, 

liabilities, obligations, or causes of action of any and every kind, character or nature whatsoever, 

in law or in equity, known or unknown, whether asserted or unasserted, which the Debtor 

Releasors, individually or collectively, had, have, or may have, from the beginning of time until 

the entry of this Final Order, against any of the Berea Releasees, arising from or relating in any 

way to the Berea Facility, Berea Lease Agreement and any documents, agreements or 

understandings related thereto, and for any claims that may arise from or relate to any transactions 

with respect to the Berea Facility and/or the Berea Lease Agreement. 

6. Upon the entry of this Final Order, Mastronardi Berea, on behalf of themselves as 

well as their shareholders, members, partners, officers, directors, employees, representatives, 

agents, attorneys, managers, partners, subsidiaries, affiliates, attorneys, professionals, and each of 

their predecessors, successors, and assigns, and any other person or entity that claims or might 
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claim through, on behalf of, or for the benefit of any of the foregoing, whether directly or 

derivatively (including Berea Operating Entity and any joint ventures) (the “Berea Releasors”) 

irrevocably and unconditionally, fully, finally, and forever waive, release acquit, and discharge the 

Debtors, on behalf of themselves and their estates, and each of their, and in each case in its capacity 

as such, current and former directors, managers, officers, committee members, members of any 

governing body, equity holders (regardless of whether such interests are held directly or 

indirectly), affiliated investment funds or investment vehicles, managed accounts or funds, 

predecessors, participants, successors, assigns, subsidiaries, Affiliates, partners, limited partners, 

general partners, principals, members, management companies, fund advisors or managers, 

employees, agents, trustees, advisory board members, financial advisors, attorneys (including any 

other attorneys or professionals retained by any current or former director or manager in his or her 

capacity as director or manager of an entity), accountants, investment bankers, consultants, 

representatives, and other professionals and advisors and any such person’s or entity’s respective 

heirs, executors, estates, and nominees (collectively, the “Debtor Releasees”), from any and all 

claims, demands, rights, liabilities, obligations, or causes of action of any and every kind, character 

or nature whatsoever, in law or in equity, known or unknown, whether asserted or unasserted, 

which the Berea Releasors, individually or collectively, had, have, or may have, from the 

beginning of time until the entry of this Final Order, against any of the Debtor Releasees, arising 

from or relating in any way to the Berea Facility, Berea Lease Agreement and any documents, 

agreements or understandings related thereto, and for any claims that may arise from or relate to 

any transactions with respect to the Berea Facility and/or the Berea Lease Agreement.  

Notwithstanding the provisions of this Order, for the avoidance of doubt nothing herein impacts 
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the rights and claims of Dalsem Greenhouse Technology B.V. (“Dalsem”) against any of the 

Debtors or their respective assets, or any rights and claims the Debtors may have against Dalsem. 

7. Nothing contained in the Motion, this Final Order, or any actions taken by the 

parties pursuant to the relief granted in the Final Order shall be construed as: (i) an admission as 

to the validity of any claim against the Debtors, or (ii) a waiver or limitation of the parties’ rights 

under the Term Sheet, the Bankruptcy Code, and other applicable law, including, but not limited 

to, with respect to any chapter 11 plan, in each case except as agreed to under the Term Sheet. 

8. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Final 

Order are immediately effective and enforceable upon its entry. 

9. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Final Order in accordance with the Motion. 

10. The Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation of this Final Order. 

Dated:  ____________, 2023 
             Houston, Texas 

 

UNITED STATES BANKRUPTCY JUDGE 
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Term Sheet 
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EXHIBIT C 

Provision for Transfer Agreement 

The undersigned (“Transferee”) hereby acknowledges that it has read and understands the 
Restructuring Support Agreement, dated as of July 24, 2023 (the “Agreement”),1 by and among 
AppHarvest, Inc. and its affiliates and subsidiaries bound thereto and the Non-Company Parties, 
including the transferor to the Transferee of any Company Claims/Interests (each such transferor, 
a “Transferor”), and agrees to be bound by the terms and conditions thereof to the extent the 
Transferor was thereby bound, and shall be deemed a “Consenting Stakeholder” under the terms 
of the Agreement. 

The Transferee specifically agrees to be bound by the terms and conditions of the 
Agreement and makes all representations and warranties contained therein as of the date of the 
Transfer, including the agreement to be bound by the vote of the Transferor if such vote was cast 
before the effectiveness of the Transfer discussed herein. 

Date Executed: 

  
Name: 
Title: 
Address: 
E-mail address(es): 

Aggregate Amounts Beneficially Owned or Managed on Account of: 

  

 

 
1 Capitalized terms used but not otherwise defined herein shall having the meaning ascribed to such terms in 

the Agreement. 
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EXHIBIT D 

Form of Consenting Stakeholder Joinder 

The undersigned (“Joinder Party”) hereby acknowledges that it has read and understands 
the Restructuring Support Agreement, dated as of July 24, 2023 (the “Agreement”),1 by and 
among AppHarvest, Inc. and its affiliates and subsidiaries bound thereto and the Non-Company 
Parties, and agrees to be bound by the terms and conditions thereof to the extent the other Parties 
are thereby bound, and shall be deemed a “Consenting Stakeholder” under the terms of 
the Agreement. 
 

The Joinder Party specifically agrees to be bound by the terms and conditions of the 
Agreement and makes all representations and warranties contained therein as of the date of this 
joinder and any further date specified in the Agreement. 
 

Date Executed: 

  
Name: 
Title: 
Address: 
E-mail address(es): 

Aggregate Amounts Beneficially Owned or Managed on Account of: 

  

 
 

 
1  Capitalized terms used but not otherwise defined herein shall having the meaning ascribed to such terms in 

the Agreement. 
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May 15, 2023

© AppHarvest 2023   Confidential  — Do Not Copy or Distribute
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