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                       Debtors. 

 
Chapter 11 
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SECOND AMENDED COMBINED DISCLOSURE STATEMENT AND CHAPTER 11 
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1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
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Debtors’ principal place of business and the Debtors’ mailing address is 301 Yamato Road, Suite 4200, Boca Raton, 
Florida 33431. 
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NOTICE 

THERE HAS BEEN NO INDEPENDENT AUDIT OF THE FINANCIAL 
INFORMATION CONTAINED IN THE COMBINED PLAN AND DISCLOSURE 
STATEMENT EXCEPT AS EXPRESSLY INDICATED HEREIN. THE COMBINED PLAN 
AND DISCLOSURE STATEMENT WAS COMPILED FROM INFORMATION OBTAINED 
FROM NUMEROUS SOURCES BELIEVED TO BE ACCURATE TO THE BEST OF THE 
DEBTORS’ KNOWLEDGE, INFORMATION, AND BELIEF. NO GOVERNMENTAL 
AUTHORITY HAS PASSED ON, CONFIRMED, OR DETERMINED THE ACCURACY OR 
ADEQUACY OF THE INFORMATION CONTAINED HEREIN. 

NOTHING STATED HEREIN SHALL BE DEEMED OR CONSTRUED AS AN 
ADMISSION OF ANY FACT OR LIABILITY BY ANY PARTY, OR BE ADMISSIBLE IN 
ANY PROCEEDING INVOLVING THE DEBTORS OR ANY OTHER PARTY, OR BE 
DEEMED CONCLUSIVE EVIDENCE OF THE TAX OR OTHER LEGAL EFFECTS OF THE 
COMBINED PLAN AND DISCLOSURE STATEMENT ON THE DEBTORS OR HOLDERS 
OF CLAIMS OR INTERESTS. CERTAIN STATEMENTS CONTAINED HEREIN, BY 
NATURE, ARE FORWARD-LOOKING AND CONTAIN ESTIMATES AND 
ASSUMPTIONS. THERE CAN BE NO ASSURANCE THAT SUCH STATEMENTS WILL 
REFLECT ACTUAL OUTCOMES. 

THE STATEMENTS CONTAINED HEREIN ARE MADE AS OF THE DATE 
HEREOF, UNLESS ANOTHER TIME IS SPECIFIED. THE DELIVERY OF THE COMBINED 
PLAN AND DISCLOSURE STATEMENT SHALL NOT BE DEEMED OR CONSTRUED TO 
CREATE ANY IMPLICATION THAT THE INFORMATION CONTAINED HEREIN IS 
CORRECT AT ANY TIME AFTER THE DATE HEREOF. 

HOLDERS OF CLAIMS AND INTERESTS SHOULD NOT CONSTRUE THE 
CONTENTS OF THE COMBINED PLAN AND DISCLOSURE STATEMENT AS 
PROVIDING ANY LEGAL, BUSINESS, FINANCIAL, OR TAX ADVICE. THEREFORE, 
EACH SUCH HOLDER SHOULD CONSULT WITH ITS OWN LEGAL, BUSINESS, 
FINANCIAL, AND TAX ADVISORS AS TO ANY SUCH MATTERS CONCERNING THE 
COMBINED PLAN AND DISCLOSURE STATEMENT AND THE TRANSACTIONS 
CONTEMPLATED HEREBY. 
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I. Introduction1 

The Debtors propose the Combined Plan and Disclosure Statement pursuant to Bankruptcy 
Code sections 1125 and 1129, and Local Rule 3017-2. The Debtors are the “proponents” of the 
Combined Plan and Disclosure Statement within the meaning of Bankruptcy Code section 1129.  

The Combined Plan and Disclosure Statement reflects substantial negotiations among the 
Debtors, the Debtors’ lenders, and certain of the Debtors’ indirect interest holders, all of whom 
encourage Creditors to vote to accept this Combined Plan and Disclosure Statement. 

Copies of the Combined Plan and Disclosure Statement and all other documents filed with 
the Court in the Chapter 11 Cases are available for review without charge on the bankruptcy case 
website at: https://cases.stretto.com/basicfun/court-docket/.  

The Combined Plan and Disclosure Statement is a chapter 11 plan of reorganization. The 
Combined Plan and Disclosure Statement has the support, pursuant to the terms of the 
Restructuring Support Agreement entered into by the Debtors on August 23, 2024, of the Debtors’ 
prepetition Creditors and Interest holders Jay Foreman, John MacDonald, Basic Fun TopCo, RBC, 
and Falcon. Specifically, as set forth below and in the Restructuring Support Agreement, with the 
committed support of these parties, the Debtors are seeking to move forward with a Plan that 
significantly deleverages the Debtors’ balance sheet and permits the Debtors to maintain and 
continue to develop their valuable ongoing business, and to maximize their enterprise value on a 
going-forward basis for the benefit of all stakeholders (the “Reorganization Transaction”). 
Through the Reorganization Transaction: 

 Holders of Great Rock DIP Claims shall receive, in full satisfaction of its Great 
Rock DIP Claim, payment in full in Cash of the Allowed amount of the Great Rock 
DIP Claim on the Effective Date from the proceeds of the Senior Exit Facility. 

 Holders of RBC DIP Claims shall receive, in full satisfaction of its RBC DIP Claim, 
New First Out Term Notes in an amount equal to the Allowed amount of the RBC 
DIP Claim on the Effective Date. 

 Holders of Claims in Class 1, which consist of Holders of Other Priority Claims, 
are Unimpaired and will be paid in full in Cash on the Effective Date.  

 Holders of Claims in Class 2, which consist of Holders of Other Secured Claims, 
are Unimpaired and will receive either (a) Cash equal to the amount of such Claim; 
(b) the collateral securing its Allowed Other Secured Claim; (c) Reinstatement of 
its Allowed Other Secured Claim; or (d) such other treatment that renders its 
Allowed Other Secured Claim Unimpaired in accordance with Bankruptcy Code 
section 1124. 

 Holders of Claims in Class 3, which consist of Holders of Prepetition Mezzanine 
Claims, are Impaired and shall receive (i) solely with respect to Holders of 

 
1  All capitalized terms used but not defined in the introduction shall have the meanings ascribed to them in Article III 
of the Combined Plan and Disclosure Statement.  
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Prepetition Mezzanine Claims arising from the Original Mezzanine Loans (other 
than the Prepetition Last Out Loans), New First Out Term Notes in an amount equal 
to $2,500,000 on the Effective Date, and New Last Out Term Notes in an amount 
equal to $3,952,501.05, which, for the avoidance of doubt, shall be purchased by 
Falcon and the Founders on the Effective Date in the form of participations pursuant 
to the terms of the Out-Of-Court Restructuring (as defined below) and subject to 
the terms of the Mezzanine Exit Facility, and (ii) solely with respect to Holders of 
Claims arising from the Prepetition Last Out Loans, the Founder Preferred Equity 
in Basic Fun TopCo pursuant to the Last Out Conversion.  

 Holders of Claims in Class 4, which consist of Holders of TopCo Note Claims, are 
Unimpaired and shall receive such Holder’s Pro Rata share of the New TopCo 
Notes and such Holder’s Pro Rata share of the New TopCo Note Cash Payment.  

 Holders of Claims in Class 5, which consist of Holders of General Unsecured 
Claims, are Unimpaired and on and after the Effective Date, the Debtors or 
Reorganized Debtors, as applicable, shall continue to pay or dispute each General 
Unsecured Claim in the ordinary course of business as if the Chapter 11 Cases had 
never been commenced. 

 Holders of Claims in Class 6, which consist of Holders of Intercompany Claims, 
are Unimpaired and shall receive Reinstatement of such Holder’s Intercompany 
Claims. 

 Holders of Interests in Class 7, which consist of Holders of Interests, are 
Unimpaired and shall receive such Holder’s Pro Rata share of Interests in the 
applicable Reorganized Debtor. 

For the avoidance of doubt, the Combined Plan and Disclosure Statement provides 
that all Allowed General Unsecured Claims, including trade claims, will be paid in full in the 
ordinary course of business and otherwise unimpaired by the chapter 11 process. In light of 
the foregoing, the Debtors expect to continue operating normally throughout the Chapter 11 Cases 
and remain focused on serving their customers and working with suppliers on normal terms. 

Each Holder of a Claim against the Debtors who is entitled to vote to accept or reject the 
Combined Plan and Disclosure Statement is encouraged to read the Combined Plan and Disclosure 
Statement in its entirety before voting.  
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Class Estimated 
Allowed 
Claims2 

Treatment Entitled to 
Vote 

Estimated Recovery to 
Holders of Allowed 
Claims3 

Class 1 – 
Other Priority 
Claims 

$0 
Unimpaired 

No (Deemed 
to Accept) 

100% 

Class 2 – 
Other Secured 
Claims 

$0 
Unimpaired 

No (Deemed 
to Accept) 

100% 

Class 3 – 
Prepetition 
Mezzanine 
Claims 

$9,188,914.00 

Impaired Yes 

85+%4 

Class 4 – 
TopCo Note 
Claims 

$49,189,511.36 
Unimpaired 

No (Deemed 
to Accept) 

100% 

Class 5 – 
General 
Unsecured 
Claims 

$25,656,893.65 

Unimpaired 
No (Deemed 
to Accept) 

100% 

Class 6 – 
Intercompany 
Claims 

N/A 
Unimpaired 

No (Deemed 
to Accept) 

100% 

Class 7 – 
Interests 

N/A 
Unimpaired 

No (Deemed 
to Accept) 

100% 

 

Subject to the restrictions on modifications as set forth in Bankruptcy Code section 1127, 
Bankruptcy Rule 3019, and in the Combined Plan and Disclosure Statement, the Debtors expressly 
reserve the right to alter, amend or modify the Combined Plan and Disclosure Statement one or 
more times before its substantial consummation. 

 

 
2  These amounts represent estimated Allowed Claims, and do not represent amounts actually asserted by creditors in 
Proofs of Claim or otherwise. The Debtors have not completed their analysis of Claims in the Chapter 11 Cases, and 
objections to such Claims have not been Filed and/or fully litigated and may continue following the Effective Date. 
Therefore, there can be no assurances of the exact amount of the Allowed Claims at this time. Rather, the actual 
amount of the Allowed Claims may be greater or lower than estimated. 
3  The estimated percentage recovery is based upon, among other things, an estimate of the Allowed Claims in the 
Chapter 11 Cases. As set forth above, the actual amount of the Allowed Claims may be greater or lower than estimated. 
Thus, the actual recoveries may be higher or lower than projected depending upon, among other things, the amounts 
and priorities of Claims that are actually allowed by the Bankruptcy Court. 
4 Holders of Prepetition Mezzanine Claims will receive New First Out Term Notes issued under the Mezzanine Exit 
Facility. The Mezzanine Exit Facility amends and restates the Prepetition Mezzanine Facility by, among other things, 
extending the maturity date to three (3) years and 90 days after the Effective Date. Accordingly, the Prepetition 
Mezzanine Claims are impaired.  
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II. Important Dates 

Voting Record Date The earlier of September 30, 2024 or the entry 
of the Interim Approval and Procedures Order 

Deadline to Mail Solicitation Packages and all 
Notices 

Within five (5) business days after entry of the 
Interim Approval and Procedures Order. 

Deadline to File Combined Plan and 
Disclosure Statement Supplement 

October 4, 2024 at 4:00 p.m. (ET) 

Voting Deadline for the Combined Plan and 
Disclosure Statement 

October 11, 2024 at 4:00 p.m. (ET) 

Combined Plan and Disclosure Statement 
Objection Deadline 

October 11, 2024 at 4:00 p.m. (ET) 

Opt In Deadline October 15, 2024 at 4:00 p.m. (ET) 
Deadline to File Confirmation Brief and Other 
Evidence Supporting the Combined Plan and 
Disclosure Statement, and form of 
Confirmation Order 

October 15, 2024 at 4:00 p.m. (ET) 

Deadline to File Voting Tabulation Affidavit October 15, 2024 at 4:00 p.m. (ET) 
Combined Hearing October 21, 2024 at 11:30 a.m. (ET) 

 
III. Definitions and Construction of Terms 

A. Definitions 

“Administrative Agent” means Stretto in its capacity as administrative agent to the 
Debtors.  

“Administrative Expense Bar Date” means the date that is 30 calendar days after service 
of the Notice of Effective Date with such date to be provided in the Notice of Effective Date. 

“Administrative Expense Claim” means any right to payment constituting actual and 
necessary costs and expenses of preserving the Estates under Bankruptcy Code sections 503(b) 
and 507(a)(2) including, without limitation: (a) Professional Fee Claims, and (b) any fees or 
charges assessed against the Estates under section 1930 of title 28 of the United States Code. 

“Advisory Committee” means the members of the Basic Fun TopCo’s Advisory 
Committee from and after the Effective Date.  

“Affiliate” means an “affiliate” as defined in Bankruptcy Code section 101(2). 

“Allowed” means, with reference to any Claim, proof of which was properly Filed or, if 
no Proof of Claim was Filed, that has been or hereafter is listed by a Debtor on its Schedules as 
liquidated in amount and not disputed or contingent and, in each case, as to which: (a) no objection 
to allowance has been interposed within the applicable period fixed by the Combined Plan and 
Disclosure Statement, the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, or the 
Bankruptcy Court; or (b) an objection has been interposed and such Claim has been allowed by 
the Bankruptcy Court, in whole or in part, by a Final Order. 
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“Amended And Restated Mezzanine Credit Agreement” means that certain Amended 
and Restated Subordinate Credit Agreement entered into on October 30, 2020, by and between 
Basic Fun as borrower, Holdco, K’NEX, TBDUM, and TGS as other loan parties, and RBC as 
collateral agent and lender.  

“Avoidance Actions” means any and all Causes of Action and rights to recover or avoid 
transfers or to avoid any lien under chapter 5 of the Bankruptcy Code or applicable state law or 
otherwise. 

“Ballot” means the voting form distributed to each Holder of an Impaired Claim entitled 
to vote on the Combined Plan and Disclosure Statement, on which the Holder is to indicate 
acceptance or rejection of the Combined Plan and Disclosure Statement in accordance with the 
voting instructions and make any other elections or representations required pursuant to the 
Combined Plan and Disclosure Statement.  

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101-1532. 

“Bankruptcy Court” means the United States Bankruptcy Court for the District of 
Delaware, having jurisdiction over the Chapter 11 Cases or, if such Court ceases to exercise 
jurisdiction over the Chapter 11 Cases, such court or adjunct thereof that exercises jurisdiction 
over the Chapter 11 Cases in lieu of the United States Bankruptcy Court for the District of 
Delaware. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as promulgated 
by the United States Supreme Court under section 2075 of title 28 of the United States Code, as 
amended from time to time. 

“Basic Fun” means Debtor Basic Fun, Inc., a Delaware Corporation.  

“Basic Fun TopCo” means Non-Debtor Basic Fun, L.P., a Delaware Limited Partnership.  

“Board” means the members of the Debtors’ Boards of Directors from and after the 
Petition Date.  

“Business Day” means any day other than a Saturday, Sunday, or any other day on which 
commercial banks in New York, New York are required or authorized to close by Law or executive 
order. 

“Case Website” means the website maintained by Stretto where parties are able to view 
the Combined Plan and Disclosure Statement and other documents related to the Chapter 11 Cases 
at https://cases.stretto.com/BasicFun/.  

“Cash” means legal tender of the United States of America or equivalents thereof, 
including, without limitation, payment in such tender by check, wire transfer, or any other 
customary payment method.  

“Causes of Action” means any Claim, cause of action (including Avoidance Actions and 
D&O Claims), controversy, right of setoff, cross claim, counterclaim, or recoupment and any claim 
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on contracts or for breaches of duties imposed by law or in equity, demand, right, action, lien, 
indemnity, guaranty, suit, obligation, liability, damage, judgment, account, defense, power, 
privilege, license, or franchise of any kind or character whatsoever, known, unknown, fixed or 
contingent, matured or unmatured, suspected or unsuspected, liquidated or unliquidated, disputed 
or undisputed, secured or unsecured, assertable directly or derivatively, whether arising before, on, 
or after the Petition Date, in contract or in tort, in law or in equity, or pursuant to any other theory 
of law. 

“Chapter 11 Cases” means the chapter 11 cases initiated by the Debtors’ filing on the 
Petition Date of voluntary petitions for relief in the Bankruptcy Court under chapter 11 of the 
Bankruptcy Code. The Chapter 11 Cases are jointly administered by the Bankruptcy Court under 
Case No. 24-11432-CTG.  

“Claim” shall have the meaning set forth in Bankruptcy Code section 101(5). 

“Claims and Noticing Agent” means Stretto in its capacity as claims and noticing agent 
to the Debtors.  

“Claims Register” means the official register of Claims maintained by Stretto. 

“Class” means any group of substantially similar Claims or Interests classified by the 
Combined Plan and Disclosure Statement pursuant to Bankruptcy Code sections 1122 and 
1123(a)(1). 

“Clerk” means the Clerk of the Bankruptcy Court. 

“Combined Plan and Disclosure Statement” means this combined disclosure statement 
and chapter 11 plan of liquidation including, without limitation, all exhibits, supplements, 
appendices, and schedules hereto, either in their present form or as the same may be altered, 
amended, or modified from time to time. 

“Combined Plan and Disclosure Statement Supplement” means the appendix of 
schedules and exhibits to be Filed with the Bankruptcy Court at least seven (7) days before the 
Confirmation Hearing. 

“Company” means the Debtors.  

“Confirmation Date” means the date on which the Confirmation Order is entered on the 
Docket. 

“Confirmation Hearing” means the hearing to be held by the Bankruptcy Court to 
consider (a) approval of the Combined Plan and Disclosure Statement as providing adequate 
information pursuant to Bankruptcy Code section 1125, and (b) confirmation of the Combined 
Plan and Disclosure Statement pursuant to Bankruptcy Code section 1129, as such hearing may be 
adjourned or continued from time to time. 

“Confirmation Hearing Notice” means the notice of the Confirmation Hearing to be 
provided to all known Creditors or their representatives. 
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“Confirmation Order” means the Order of the Bankruptcy Court confirming the 
Combined Plan and Disclosure Statement pursuant to Bankruptcy Code section 1129. 

“Confirmation” means confirmation of the Combined Plan and Disclosure Statement 
pursuant to Bankruptcy Code section 1129.   

“Consummation” means the occurrence of the Effective Date. 

“Creditor” means any Person that is the Holder of a Claim against the Debtors as defined 
in Bankruptcy Code section 101(10). 

“Critical Vendors” means certain vendors, suppliers, service providers, and other similar 
parties that are essential to maintaining the going concern value of the Debtors’ business. 

“Cure” means all amounts, including an amount of $0.00, required to cure any monetary 
defaults under any Executory Contract or Unexpired Lease (or such lesser amount as may be 
agreed upon by the parties under an Executory Contract or Unexpired Lease) that is to be assumed 
by the Debtors pursuant to sections 365 or 1123 of the Bankruptcy Code, other than a default that 
is not required to be cured pursuant to section 365(b)(2) of the Bankruptcy Code. 

“D&O Claims” means any claims or Causes of Action held by the Debtors or their Estates 
against current and former directors and officers of the Debtors arising prior to the Petition Date. 

“D&O Policies” means all insurance policies of any of the Debtors for directors’, 
managers’, and officers’ liability existing as of the Petition Date (including any “tail policy”) and 
all agreements, documents, or instruments relating thereto. 

“Debtors” means the debtors in the Chapter 11 Cases: Basic Fun, Holdco, TBDUM, TGS, 
and K’NEX.  

“Debtor Release” means the release set forth in Section XIV(C) of the Combined Plan and 
Disclosure Statement. 

“DIP Agent” means Great Rock in its capacity as administrative agent of the DIP Lenders 
in the Chapter 11 Cases.  

“DIP Credit Agreement” means the Senior Secured Super-Priority Debtor-in-Possession 
Loan and Security Agreement dated as of July 3, 2024 among the Debtors and the DIP Lenders 
[Docket No. 167, Exhibit A], as amended or modified from time to time. 

“DIP Facilities” means, collectively, the superpriority senior secured revolving loan 
facility in the principal amount up to $50,000,000 available on a final basis as approved by the 
Final DIP Order, senior secured term loans in the principal amount of $10,000,000 deemed funded 
on a final basis as approved by the Final DIP Order, and senior secured delayed draw term loans 
in a principal amount of $5,000,000 pursuant to the Final DIP Order. 

“DIP Facility Claims” means all Claims asserted against the Debtors by the DIP Lenders, 
including, without limitation, principal, accrued and unpaid interest, any reimbursement 
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obligations (contingent or otherwise), all fees, expenses, and disbursements (including, without 
limitations, attorneys’ fees, financial advisors’ fees, and related expenses and disbursements 
incurred by, or on behalf of, the DIP Lenders), indemnification obligations, all other charges,                        
amounts, and costs of whatever nature owing, whether or not contingent, whenever arising, 
accrued, accruing, due, owing or chargeable in respect thereof. 

“DIP Guarantors” means (i) Holdco, (ii) K’NEX, (iii) TBDUM, and (iv) TGS.  

“DIP Lenders” means, collectively, Great Rock and RBC. 

“DIP Motion” means the Motion of Debtors for Entry of Interim and Final Orders (I) 
Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use 
Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense Claims, 
(IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, (VI) Scheduling a Final 
Hearing, and (VII) Granting Related Relief [Docket No. 34].  

“Disputed” means, as to a Claim or an Interest, any Claim or Interest: (a) that is not 
Allowed; (b) that is not disallowed by the Plan, the Bankruptcy Code, or a Final Order, as 
applicable; (c) as to which a dispute is being adjudicated by a court of competent jurisdiction in 
accordance with non-bankruptcy Law; (d) that is Filed in the Bankruptcy Court and not withdrawn, 
as to which a timely objection or request for estimation has been Filed; and (e) with respect to 
which a party in interest has Filed a Proof of Claim or otherwise made a written request to a Debtor 
for payment, without any further notice to or action, order, or approval of the Bankruptcy Court. 

“Distribution” means any distribution to the Holders of Allowed Claims. 

“Docket” means the docket in the Chapter 11 Cases maintained by the Clerk. 

“Effective Date” means the date on which the conditions specified in Article XIII.B of the 
Combined Plan and Disclosure Statement have been met or satisfied.  

“Effective Date Transactions” means the transactions listed in Article VIII.  

“Entity” means an “entity” as defined in Bankruptcy Code section 101(15).  

“Estates” means the estates of the Debtors created upon the commencement of the Chapter 
11 Cases pursuant to Bankruptcy Code section 541. 

“Exculpated Parties” means, individually and collectively, in each case solely in their 
capacity as such, each and all of: (a) the Debtors; (b) the directors, limited liability company 
managers, and officers of the Debtors who served in such capacity between the Petition Date and 
the Effective Date; and (c) the Professionals retained by the Debtors in the Chapter 11 Cases. 

“Executory Contract” means a contract to which one or more of the Debtors is a party 
and that is subject to assumption or rejection under section 365 or 1123 of the Bankruptcy Code, 
specifically excluding contracts and agreements entered into pursuant to the Combined Plan and 
Disclosure Statement. 
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“Exit Facilities” means, collectively, the Senior Exit Facility and the Mezzanine Exit 
Facility. 

“Exit Facility Documents” means, collectively, the documentation for the Senior Exit 
Facility and Mezzanine Exit Facility.  

“Falcon” means Falcon Structured Equity Partners, LP. 

“Falcon and Founders Term Sheet” means the Term Sheet for Restructuring Support 
Agreement attached to the Restructuring Support Agreement as Exhibit 1. 

“Falcon Fees and Expenses” means the professional fees incurred in connection with 
negotiation and pursuit of the Combined Plan and Disclosure Statement. 

“Federal Judgment Rate” means the federal judgment rate in effect as of the Petition 
Date. 

 “File, Filed, or Filing” means file, filed, or filing with the Bankruptcy Court in the Chapter 
11 Cases. 

“Final Decree” means the order entered pursuant to Bankruptcy Code section 350, 
Bankruptcy Rule 3022, and Local Rule 5009-1 closing the Chapter 11 Cases.  

“Final DIP Order” means the Final Order (I) Authorizing the Debtors to Obtain 
Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens 
and Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate Protection, 
(V) Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related 
Relief [Docket No. 167]. 

“Final Fee Hearing” means the hearing to be held by the Bankruptcy Court to consider 
applications for final allowance of compensation and reimbursement of expenses of Professional 
Fee Claims and related matters.  

“Final Order” means an order or judgment of the Bankruptcy Court or any other court of 
competent jurisdiction that has been entered on the Docket in the Chapter 11 Cases (or the Docket 
of such other court) that is not subject to a stay and has not been modified, amended, reversed or 
vacated and as to which (a) the time to appeal, petition for certiorari or move for a new trial, 
reargument or rehearing pursuant to Bankruptcy Rule 9023 has expired and as to which no appeal, 
petition for certiorari or other proceedings for a new trial, reargument or rehearing shall then be 
pending, or (b) if an appeal, writ of certiorari, new trial, reargument or rehearing thereof has been 
sought, such order or judgment shall have been affirmed by the highest court to which such order 
was timely and properly appealed, or certiorari shall have been denied or a new trial, reargument 
or rehearing shall have been denied or resulted in no modification of such order, and the time to 
take any further appeal, petition for certiorari or move for a new trial, reargument or rehearing 
shall have expired. 

“First Day Declaration” means the Declaration of Frank McMahon, Chief Financial 
Officer of Debtors, in Support of Chapter 11 Petitions and First Day Pleadings [Docket No. 15]. 
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“First Day Order” means the Final Orders entered by the Bankruptcy Court approving the 
First Day Motions and granting the relief set forth in each First Day Motion. 

“First Interim DIP Order” means the Interim Order (I) Authorizing the Debtors to Obtain 
Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, (III) Granting Liens 
and Providing Superpriority Administrative Expense Claims, (IV) Granting Adequate Protection, 
(V) Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related 
Relief [Docket No. 65].  

“Fourth Amended LPA” means the Fourth Amended and Restated Agreement of Limited 
Partnership of Basic Fun TopCo. 

“Foreman” means Jay Foreman.  

“Founders” means, collectively, Foreman and MacDonald.  

“General Partner” means non-Debtor BF GP, Inc., a Delaware corporation. 

“General Unsecured Claims” means any unsecured Claim against the Debtors which is 
not a Great Rock DIP Claim, RBC DIP Claim, Other Priority Claim, Other Secured Claim, 
Prepetition Mezzanine Claim, TopCo Note Claim, Intercompany Claim, or Interest and is not 
entitled to a priority under the Bankruptcy Code or any order of the Bankruptcy Court.  

“Governmental Unit” means a “governmental unit” as defined in Bankruptcy Code 
section 101(27).  

“Great Rock” means Great Rock Capital Partners Management, LLC.  

“Great Rock DIP Claims” means all DIP Facility Claims held by Great Rock.  

“Great Rock Term Sheet” means the $50 Million First Priority Senior Secured DIP-to-
Exit Revolving Credit Facility Term Sheet attached to the Restructuring Support Agreement as 
Exhibit 2.  

“Holdco” means Basic Fun Holdco, LLC, a Delaware Limited Liability Company.  

“Holder” means the beneficial holder of any Claim or Interest.  

“Impaired” or “Impaired Classes” means, with respect to any Class, a Class that is 
impaired within the meaning of Bankruptcy Code sections 1123(a)(4) and 1124. 

“Intercompany Claims” means any Claim held by one Debtor against another Debtor. 

“Interest” means any “equity security” in a Debtor as defined in Bankruptcy Code section 
101(16), including, without limitation, all issued, unissued, authorized or outstanding ownership 
interests (including common and preferred) or other equity interests, together with any warrants, 
options, convertible securities, liquidating preferred securities or contractual rights to purchase or 
acquire any such equity interests at any time and all rights arising with respect thereto. 
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“Interim Approval and Procedures Order” means the order of the Bankruptcy Court 
conditionally approving the Combined Plan and Disclosure Statement for solicitation purposes 
only and authorizing the Debtors to solicit the Combined Plan and Disclosure Statement. 

“K’NEX” means Debtor K’NEX UK Limited, a UK private limited company.  

“Law” means any federal, state, local or foreign law (including common law), statute, 
code, ordinance, rule, regulation, order, ruling, or judgment, in each case, that is validly adopted, 
promulgated, issued, or entered by a governmental authority of competent jurisdiction (including 
the Bankruptcy Court). 

“Lien” has the meaning set forth in section 101(37) of the Bankruptcy Code. 

“Local Rules” means the Local Rules of Bankruptcy Practice and Procedure of the United 
States Bankruptcy Court for the District of Delaware.  

“MacDonald” means John MacDonald.  

“MIP” means the management incentive plan to be established by the Reorganized Debtors 
on or after the Effective Date on terms consistent with the Restructuring Support Agreement and 
the consent rights contained therein. 

“Mezzanine Exit Facility” means the $16,452,501.93 term loan facility consisting of New 
First Out Term Loans and New Last Out Term Loans issued under the Mezzanine Exit Facility 
Agreement substantially in the form attached to the Combined Plan and Disclosure Statement 
Supplement and executed on the Effective Date among Debtors and RBC, among others.    

“Mezzanine Exit Facility Agreement” means that agreement documenting the term loan 
facility consisting of New First Out Term Loans and New Last Out Term Loans and executed on 
the Effective Date among Basic Fun, Inc., as Borrower, Basic Fun Holdco, LLC, as Holdings, 
K’NEX, TBDUM, and TGS, as other loan parties, and RBC, as collateral agent, to be attached to 
the Combined Plan and Disclosure Statement Supplement. 

“Mezzanine Exit Facility Documents” means collectively, the documentation for the 
Mezzanine Exit Facility, including, but not limited to, the Mezzanine Exit Facility Agreement, the 
Collateral Documents (as defined in the Mezzanine Exit Facility Agreement), and the other Loan 
Documents (as defined in the Mezzanine Exit Facility Agreement). 

“New First Out Term Loans” means certain term loans in aggregate amount of 
$[12,500,000] to be provided by RBC, via a cashless exchange of RBC DIP Claims and Prepetition 
Mezzanine Claims, to the Company under the Mezzanine Exit Facility Documents. 

“New First Out Term Notes” means certain term notes executed by the Debtors, as 
borrowers, in favor of RBC, as lender, in the aggregate amount of $[12,500,000] to be provided 
under the Mezzanine Exit Facility Agreement as New First Out Term Loans. 
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“New Last Out Term Loans” means certain term loans in aggregate amount of 
$3,952,501.05 deemed provided by RBC, via a cashless exchange of Prepetition Mezzanine 
Claims, to the Company under the Mezzanine Exit Facility Documents. 

“New Last Out Term Notes” means certain term notes made by the Debtors, as borrowers, 
in favor of RBC, as lender, in the aggregate amount of $3,952,501.05 be provided under the 
Mezzanine Exit Facility Documents as New Last Out Term Loans.  

“New Organizational Documents” means the documents providing for corporate 
governance of the Reorganized Debtors, including charters, bylaws, operating agreements, or other 
organizational documents or shareholders’ agreements, as applicable, which shall be consistent 
with the terms of the Restructuring Support Agreement and the consent rights contained therein. 

“New TopCo Notes” means certain term notes made by Basic Fun, as borrower, in favor 
of Basic Fun TopCo, as lender, in the aggregate amount of $49,189,511.36, less the New TopCo 
Note Cash Payment to be issued on the Effective Date, which amend and restate the TopCo Notes.  

“New TopCo Note Cash Payment” means Cash payment in the amount of $[1,200,000] 
to be received by each Holder of Claims in Class 4.  

“Non-Debtor Parties” means, collectively, RBC, Falcon, and the Founders. 

“Non-Debtor Subsidiaries” means, together, (i) Tech 4 Kids HK, (ii) The Bridge Direct 
Holdings HK, and (iii) The Bridge Direct HK. 

“Notice of Effective Date” means the notice filed on the Docket in accordance with 
Section VIII.A. hereof notifying parties in interest of the occurrence of the Effective Date. 

“Other Priority Claims” means any Claim entitled to priority pursuant to Bankruptcy 
Code section 507(a) other than Administrative Expense Claims and Priority Tax Claims.  

“Other Secured Claims” means any Secured Claim other than the Great Rock DIP 
Claims, the RBC DIP Claims, and the Prepetition Mezzanine Claims.  

“Oppenheimer” means Oppenheimer & Co. 

“Owner Notes” means those certain Term Notes issued between August 1, 2018 and 
September 30, 2019 made by Basic Fun TopCo in favor of the Founders. 

“Person” means a “person” as defined in Bankruptcy Code section 101(41).  

“Petition Date” means June 28, 2024, the date on which the Debtors Filed their voluntary 
petitions for relief under chapter 11 of the Bankruptcy Code. 

“Polsinelli” means Polsinelli PC.  

“Prepetition Last Out Loans” has the meaning set forth in Section IV(A)(3)(c)(iii). 
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“Prepetition Mezzanine Claims” means any Claim arising from, or related to, the 
Prepetition Mezzanine Facility and Prepetition Mezzanine Secured Obligations related thereto, 
including any and all outstanding principal, which is owed as of the Petition Date in the aggregate 
amount of approximately  $9,188,914, plus any and all accrued interest, fees (including, without 
limitation, fees of its Professionals, including its attorneys and financial advisors, accrued or 
accruing through the Effective Date), expenses, costs and other charges payable with respect to 
the Prepetition Mezzanine Facility, which Claims are Allowed pursuant to the terms of this 
Combined Plan and Disclosure Statement. 

“Prepetition Mezzanine Facility” has the meaning set forth in Section IV(A)(3)(c)(iii). 

“Prepetition Mezzanine Secured Obligations” has the meaning set forth in Section 
IV(A)(3)(c)(iii). 

“Prepetition Senior Credit Facility” has the meaning set forth in Section IV(A)(3)(c)(ii). 

“Priority Tax Claims” means Claims of a Governmental Unit against any Debtor entitled 
to priority pursuant to Bankruptcy Code section 507(a)(8) or specified section of Bankruptcy Code 
section 502(i).  

“Pro Rata” means the proportion that an Allowed Claim in a particular Class bears to the 
aggregate amount of Allowed Claims in the same Class. 

“Professional” means any professional Person employed in the Chapter 11 Cases pursuant 
to Bankruptcy Code sections 327, 328, 363, or 1103 pursuant to an order of the Bankruptcy Court 
and who is to be compensated for services rendered pursuant to Bankruptcy Code sections 327, 
328, 329, 330, 331, or 363. 

“Professional Fee Claims” means all Claims for compensation and reimbursement of 
expenses by Professionals to the extent Allowed by the Bankruptcy Court. 

“Professional Fee Claims Bar Date” means the date that is forty-five (45) days after the 
Effective Date.  

“Proof of Claim” means a proof of Claim Filed against any of the Debtors in the Chapter 
11 Cases. 

“RBC” means Royal Bank of Canada. 

“RBC DIP Claims” means all DIP Facility Claims held by RBC. 

“RBC Term Sheet” means the Term Sheet for Amended and Extended Subordinate Credit 
Agreement, attached to the Restructuring Support Agreement as Exhibit 3.  

“Reinstate,” “Reinstated,” or “Reinstatement” means with respect to Claims and 
Interests, that the Claim or Interest shall not be discharged hereunder and the holder’s legal, 
equitable, and contractual rights on account of such Claim or Interest shall remain unaltered by 
Consummation in accordance with section 1124(1) of the Bankruptcy Code. 
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“Related Party” means, each of, and in each case in its capacity as such, current and 
former directors, managers, officers, committee members, members of any governing body, equity 
holders (regardless of whether such interests are held directly or indirectly), affiliated investment 
funds or investment vehicles, managed accounts or funds, predecessors, participants, successors, 
assigns, subsidiaries, Affiliates, partners, limited partners, general partners, principals, members, 
management companies, fund advisors or managers, employees, agents, trustees, advisory board 
members, financial advisors, attorneys (including any other attorneys or professionals retained by 
any current or former director or manager in his or her capacity as director or manager of an Entity), 
accountants, investment bankers, consultants, representatives, and other professionals and 
advisors. 

“Released Parties” means, collectively, and in each case in its capacity as such: (a) each 
Debtor; (b) each Reorganized Debtor; (c) Basic Fun TopCo; (d) Foreman; (e) MacDonald; (f) 
Falcon; (g) Great Rock; (h) RBC; (i) each current and former Affiliate of each Entity in the 
foregoing clauses (a) through (h); and (j) each Related Party of each Entity in clauses (a) through 
(h). 

“Releasing Parties” means, collectively, and in each case in its capacity as such: (a) Basic 
Fun TopCo; (b) Foreman; (c) MacDonald; (d) Falcon; (e) Great Rock; (f) RBC; (g) each current 
and former Affiliate of each Entity in the foregoing clauses (a) through (f); and (h) each Related 
Party of each Entity in clauses (a) through (f); (i) all Holders of Claims or Interests that (1) vote to 
accept the Combined Plan and Disclosure Statement or are deemed to accept the Combined Plan 
and Disclosure Statement and (2) affirmatively opt in to the releases provided by the Combined 
Plan and Disclosure Statement; (l) all Holders of Claims who abstain from voting on the Combined 
Plan and Disclosure Statement and who affirmatively opt in to the releases provided by the 
Combined Plan and Disclosure Statement; (j) all Holders of Claims who vote to reject the 
Combined Plan and Disclosure Statement and who affirmatively opt in to the releases provided by 
the Combined Plan and Disclosure Statement; and (k) each Related Party of each Entity in clause 
(a) through (f) of this definition to the fullest extent permitted by law, provided, however, that with 
respect to (h) hereof, a Related Party is only a Releasing Party with respect to claims that, under 
applicable non-bankruptcy law, it was authorized to assert on behalf of the Persons identified in 
(a) through (f) hereof. For the avoidance of doubt, except for those creditors listed in the foregoing 
clauses (a) through (f), creditors treated under Article V of the Combined Plan and Disclosure 
Statement are not Releasing Parties. 

“Reorganized Company” means the Reorganized Debtors together with Basic Fun TopCo 
after the Effective Date. 

“Reorganized Debtors” means the Debtors, as reorganized pursuant to and under this 
Combined Plan and Disclosure Statement on or after the Effective Date, and their successors.      

“Restructuring Support Agreement” means the Restructuring Support Agreement, 
entered into by the Debtors on August 23, 2024 [Docket No. 153, Exhibit B], between the Debtors 
and Non-Debtor Parties, as may be amended or modified in accordance with its terms. 
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“Schedules” means the schedules of assets and liabilities, the list of Holders of Interests, 
and the statements of financial affairs Filed by the Debtors under Bankruptcy Code section 521 
and Bankruptcy Rule 1007, and all amendments and modifications thereto. 

“Second Interim DIP Order” means the Second Interim Order (I) Authorizing the 
Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use Cash Collateral, 
(III) Granting Liens and Providing Superpriority Administrative Expense Claims, (IV) Granting 
Adequate Protection, (V) Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, And 
(VII) Granting Related Relief [Docket No. 129].  

“Secured Claims” means Claims which are: (a) secured by a valid and perfected lien in 
collateral which is enforceable pursuant to applicable law, the amount of which is equal to or less 
than the value of such collateral (i) as set forth in the Combined Plan and Disclosure Statement, 
(ii) as agreed to by the Holder of such Claim and the Debtors, or (iii) as determined by a Final 
Order in accordance with Bankruptcy Code section 506(a); or (b) subject to a valid right of setoff 
under Bankruptcy Code section 553.  

“Security” means any security, as defined in section 2(a)(1) of the Securities Act or section 
101(49) of the Bankruptcy Code. 

“Senior Exit Facility” means the $50 million revolving credit facility issued under the 
Senior Exit Facility Agreement and executed on the Effective Date among the Reorganized 
Debtors, as borrowers, and Great Rock, as agent, among others. 

“Senior Exit Facility Agreement” means that agreement documenting the $50 million 
revolving credit facility executed on the Effective Date among the Reorganized Debtors, as 
borrowers, and Great Rock, as agent, substantially in the form to be attached to the Combined Plan 
and Disclosure Statement Supplement. 

“SLR” means Crystal Financial LLC d/b/a SLR Credit Solutions. 

“Solicitation Package” means the packages to be distributed to Creditors for solicitation 
of votes on the Combined Plan and Disclosure Statement.  

“Statutory Fees” means all fees payable to the U.S. Trustee pursuant to 28 U.S.C. § 1930, 
and any interest thereupon.  

“Stretto” means Stretto, Inc. 

“Tax Code” means the Internal Revenue Code, as amended. 

“TBDUM” means Debtor TBDUM, LLC, a Delaware Limited Liability Company.  

“Tech 4 Kids HK” means non-Debtor Tech 4 Kids (Far East) Limited, a Hong Kong 
corporation. 

“Term Sheets” means, together, the Falcon and Founders Term Sheet, the Great Rock 
Term Sheet, and the RBC Term Sheet. 
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“TGS” means Debtor TGS Acquisition, LLC, a Delaware Limited Liability Company.  

“The Bridge Direct HK” means non-Debtor The Bridge Direct (HK) Limited, a Hong 
Kong Corporation. 

“The Bridge Direct Holdings HK” means non-Debtor The Bridge Direct (HK) Holdings 
Limited, a Hong Kong corporation.  

“Third Party Release” means the release set forth in Section XIV(D) of the Combined 
Plan and Disclosure Statement. 

“TopCo Note Claims” means any Claim arising from, or related to, the TopCo Notes. 

“TopCo Notes” means those certain Term Notes issued between August 1, 2018 and 
September 30, 2019 made by Basic Fun in favor of Basic Fun TopCo.   

“Treasury Regulations” means the regulations, including temporary regulations or any 
successor regulations, promulgated under the United States Internal Revenue Code, as amended 
from time to time. 

“U.S. Trustee” means the Office of the United States Trustee for the District of Delaware. 

“Unexpired Lease” means a lease to which one or more of the Debtors is a party that is 
subject to assumption or rejection under section 365 or 1123 of the Bankruptcy Code.  

“Unimpaired” means with respect to a Class of Claims or Interests, a Class of Claims or 
Interests that is unimpaired within the meaning of section 1124 of the Bankruptcy Code. 

“Voting Class” means Class 3.  

“Voting Deadline” means October 11, 2024 at 4:00 p.m. 

“Voting Record Date” means the date established by the Bankruptcy Court pursuant to 
the Interim Approval and Procedures Order.    

B. Interpretation; Application of Definitions and Rules of Construction 

The following rules of construction, interpretation, and application shall apply: 

(1) Wherever from the context it appears appropriate, each term stated in either the 
singular or the plural shall include both the singular and the plural and pronouns 
stated in the masculine, feminine, or neuter gender shall include the masculine, 
feminine, and neuter genders.  

(2) Unless otherwise specified, each section, article, schedule, or exhibit reference in 
the Combined Plan and Disclosure Statement is to the respective section in, article 
of, schedule to, or exhibit to the Combined Plan and Disclosure Statement.  
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(3) The words “herein,” “hereof,” “hereto,” “hereunder,” and other words of similar 
import refer to the Combined Plan and Disclosure Statement as a whole and not to 
any particular section, subsection, or clause contained in the Combined Plan and 
Disclosure Statement.  

(4) The rules of construction contained in Bankruptcy Code section 102 shall apply to 
the construction of the Combined Plan and Disclosure Statement.  

(5) A term used herein that is not defined herein but that is used in the Bankruptcy 
Code shall have the meaning ascribed to that term in the Bankruptcy Code.  

(6) The headings in the Combined Plan and Disclosure Statement are for convenience 
of reference only and shall not limit or otherwise affect the provisions of the 
Combined Plan and Disclosure Statement. 

(7) Unless otherwise provided, any reference in the Combined Plan and Disclosure 
Statement to an existing document, exhibit, or schedule means such document, 
exhibit, or schedule as may be amended, restated, revised, supplemented, or 
otherwise modified. 

(8) In computing any period of time prescribed or allowed by the Combined Plan and 
Disclosure Statement, the provisions of Bankruptcy Rule 9006(a) shall apply. 

IV. Disclosures 

A. General Background 

1. Overview of the Debtors’ Business 

The Company is a global children’s entertainment company that creates, designs, markets 
and distributes a diversified portfolio of innovative toys, games, products, and entertainment 
properties throughout the world. The Company’s principal place of business is located in Florida. 
The Company maintains a website at the following address: www.BasicFun.com. 

The Company’s product lines consist of various products from both owned and licensed 
brands. Owned brands include, but are not limited to, K’nex, Mash’ems, Misfittens, Cutetitos, 
Playhut, and Uncle Milton. Licensed brands include, but are not limited to, Care Bears, Lite Brite, 
Tonka, Nintendo Amusement, Lincoln Logs, and My Little Pony Retro.  

The Debtors’ inventory is sold to various retail customers such as Target, Walmart, 
Amazon, Macy’s, Costco, and other similar toy and game purchasers, as well as amusement parks 
and fun centers. Approximately 70% of the Company’s revenue is generated from the Company’s 
licensed products. The Company’s relationships with its licensors are a key component of the 
Company, and they are overseen by the Company’s management, including Jay Foreman, Hugh 
Kennedy, and Stephen Chernin.  

Case 24-11432-CTG    Doc 249    Filed 10/21/24    Page 27 of 93

http://www.basicfun.com/


  

18 
99153184.6 

2. Corporate History and Business  

The Company was started by Jay Foreman in 2009 as a licensing and logistics business 
under the business entity name: The Bridge Direct, Inc. The Company then transitioned into the 
business of acquiring toy companies and products. The Company focused on acquiring companies 
that have well-known, steady toys in order to build a consistent profit base. To that end, beginning 
in 2013, the Company engaged in a number of mergers and acquisitions.  

In 2013, the Company acquired the assets of The Good Stuff Company, which was in the 
business of designing, manufacturing, marketing and selling plush toys, inflatable balls, soft-play 
sports sets, baseball caps, towels, and other novelty items to the amusement park, private label, 
and sporting goods markets, and also included a novelty toy business branded under the “Basic 
Fun” tradename. 

In 2015, the Company acquired the Shopkins license for construction toys, which was a 
breakout toy line for the Company in 2015 and 2016, and in 2017, the Company acquired assets 
of Uncle Milton Industries, Inc. through an assignment for the benefit of creditors. Uncle Milton 
Industries, Inc. was a leader in the science and educational toy category, with a portfolio that 
includes many top entertainment and educational licenses as well as proprietary brands. The Uncle 
Milton brands include products that span across many product categories including science toys, 
activity and outdoor toys, room décor, games and puzzles, seasonal toys, gifts, and more.    

Also in 2017, the Company entered into a business combination with Tech 4 Kids, Inc., a 
Canadian toy company, which included The Bridge Direct, Tech 4 Kids, K’nex, Good Stuff and 
Uncle Milton. The Company was renamed Basic Fun, Inc., and the Company and its subsidiaries 
generally ceased to use the Bridge Direct and Tech 4 Kids tradenames.  

In 2018, the Debtors acquired in a foreclosure sale of the assets of Smart Brands 
International Co, LLC d/b/a K’NEX Brands, which sells the K’nex toy product line, which are 
building toys made up of rod and connector building systems specially designed for every age 
group and skill level.  The Company also acquired the licenses to manufacture and sell the 
following toy brands: Lincoln Logs, Tinker Toys and My Little Pony. 

In 2018, the Company acquired in a sale pursuant to Section 363 of the Bankruptcy Code 
certain assets of Playhut, Inc., which produced a line of indoor and outdoor play structures, 
including lightweight popup playhouses, tents, tunnels and games. Also in 2018, the Company 
launched a successful proprietary brand, Cutetitos, a line of plush, stuffed animals. In 2020, the 
Company acquired the master license for Care Bears and Tonka, two iconic, well-known toy 
brands.  

Despite the Company’s successful acquisition of many major toy companies and products 
over 10 years, in fiscal year 2023, the Company recognized total net sales of approximately $144.1 
million, representing a decrease of $15.3 million, or 9.6%, compared to fiscal year 2022. The 
decrease in the net sales from 2022 to 2023 was in large part attributable to decreased consumer 
spending on toys and games, coupled with a surplus in inventory, as discussed in more detail 
below. 
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3. Prepetition Corporate and Capital Structure 

a. Corporate Structure   

Basic Fun is a Delaware corporation and wholly owns Debtors (i) TBDUM; (ii) TGS, and 
(iii) K’NEX. Basic Fun is wholly owned by Debtor Holdco. Holdco is wholly owned by Non-
Debtor Basic Fun TopCo.  

General Partner is the general partner of the Basic Fun TopCo. Jay Foreman owns 100% 
of the equity interests in the General Partner. The following persons and entities own limited 
partnership interests in Basic Fun TopCo: (i) Jay Foreman (6,471,498.12 Units of Class A-1 
Limited Partnership Interests and 519,000 Units of Class A-2 Limited Partnership Interests), (ii) 
MacDonald Family Limited Partners (3,008,501.91 Class A-1 Limited Partnership Units), (iii) 
CCNAS Investment Holdings, LLC (468,000 Class A-1 Limited Partnership Units and 52,000 
Class A-3 Limited Partnership Units), (iv) Falcon Structured Equity Partners, LP (1,712,558.31 
Class A-1 Limited Partnership Units 190,284.26 Class A-4 Limited Partnership Units (subject to 
adjustment) and 400,000 Class C Limited Partnership Units), and (v) various employees of the 
Company (55,559.50 Class B Limited Partnership Units in aggregate).  

Basic Fun also wholly owns the following Non-Debtor Subsidiaries: (i) Tech 4 Kids HK, 
and (ii) The Bridge Direct Holdings HK. The Bridge Direct Holdings HK wholly owns The Bridge 
Direct HK. The Non-Debtor Subsidiaries provide manufacturing support for the Company’s 
business.  

The Non-Debtor Subsidiaries operations in Hong Kong are funded weekly by transfers 
from the Debtors to the Non-Debtor Subsidiaries’ Hong Kong bank accounts based on 
management’s determination of funding needs. The Non-Debtor Subsidiaries provide a cash flow 
forecast of what their projected disbursements will be for each week. Based on the cash flow 
forecast, the director of accounting sends a list of payments to be approved, which includes 
payments for, inter alia, rent, utilities, payroll, quality control. Then Debtor Basic Fun funds those 
payments through a wire to the Hong Kong bank accounts. 

Each of the Debtors is an obligor under one or more of the Company’s Prepetition Secured 
Obligations (defined below), by way of being a borrower or a guarantor. 

Debtor Basic Fun is governed by the Board, which is composed of five (5) members: Jay 
Foreman, John MacDonald, Lisa Buchanan, Mike Swartz, and Berj Garabedian. Prior to the 
Petition Date, the Company appointed Lisa Buchanan as an independent director for the Debtors, 
replacing Steve Littman.   

The Board of Managers for Holdco is identical to the Board for Basic Fun. Each of TGS, 
TBDUM and K’Nex is managed by Basic Fun, its sole member.  The Board of Directors of K’NEX 
is composed of the following three directors: Messrs. Foreman, MacDonald and Littman. 

The Debtors employ approximately 112 employees in the United States, three (3) 
employees in Canada, five (5) employees in the United Kingdom, and sixty (60) employees in 
Hong Kong. None of the Debtors’ employees are subject to a collective bargaining agreement or 
represented by a trade or labor union. 
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b. Equity Ownership 

Basic Fun is a Delaware corporation. Basic Fun is authorized to issue 100 shares of 
Common Stock, all of which is issued and outstanding, and owned by Holdco. 

c. Prepetition Secured Debt 

i. 2017 RBC Credit Agreements – The Initial Loans 

 In 2017, as part of the business combination of Tech 4 Kids and the Bridge Direct, 
the Company began the process of raising third party capital through two tranches of loans 
provided by RBC and certain other senior lenders. In the initial round, the Company borrowed 
approximately $40 million in senior loans and $15 million in mezzanine loans from RBC, along 
with access to a $20 million accordion line for acquisitions (the “Initial Debt Raise”).  

 On August 3, 2017, Basic Fun Canada Holdings, Inc., Basic Fun, Ltd., Holdco, the 
subsidiaries of Holdco from time to time party thereto, as borrowers, the lenders from time to time 
party thereto (the “2017 Senior Lenders”), and RBC, as administrative agent, entered into that 
certain Credit Agreement (the “2017 RBC Senior Credit Agreement”), pursuant to which the 
2017 Senior Lenders made available to the Company $40 million in senior term loans and a $20 
million accordion line for acquisitions (the “2017 RBC Senior Obligations”).  

 On the same date, Basic Fun, as borrower, Holdco, the subsidiaries of Holdco party 
thereto, and RBC, as collateral agent for the lenders (in its capacity as collateral agent, the (“2017 
Mezzanine Agent”)) for the several financial institutions from time to time party thereto (“2017 
Mezzanine Lenders”) and for itself as lender entered into that certain Subordinate Credit 
Agreement (as amended by amending agreements dated November 30, 2017, February 6, 2018, 
June 11, 2018, August 1, 2018, February 5, 2019, March 29, 2019, May 3, 2019, June 28, 2019, 
November 8, 2019 and July 15, 2020 and by consents dated May 14, 2020 and June 9, 2020, the 
“2017 Mezzanine Credit Agreement”), pursuant to which the Mezzanine Lenders made available 
to the Company up to $15,000,000.00 in subordinate loans (the “Original Mezzanine Loans”).  

 In December of 2017, the Company commenced due diligence toward acquiring 
the assets of K’Nex.  The transaction closed in February 2018 and the 2017 Senior Lenders 
advanced $5,000,000 through the accordion facility, matched by a former investor in K’Nex, 
CCNAS Investment Holdings, Jay Foreman and John MacDonald.   

 On July 15, 2020, the 2017 Mezzanine Credit Agreement was amended pursuant to 
that certain Amendment No. 10 to Subordinate Credit Agreement, pursuant to which the 
Mezzanine Lenders agreed to make an additional loan to Basic Fun in the principal amount of 
$2,500,000 (the “Prepetition First Out Loan I”) by way of a single advance in the full amount 
thereof.  

 Also on July 15, 2020, Jay Foreman and John MacDonald entered into those certain 
Participation Agreements, pursuant to which (i) Jay Foreman purchased a 100% participation 
interest in RBC’s right, title and interest in, to the Prepetition First Out Loan I in the amount of 
$1,750,000 outstanding, which represented a 70% share of the Prepetition First Out Loan I; and 
(ii) John MacDonald purchased an undivided 100% participation interest in RBC’s right, title and 
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interest in, to the Prepetition First Out Loan I in the amount of $750,000 outstanding, which 
represented a 30% share of the Prepetition First Out Loan I. 

ii. SLR Credit Agreement – The 2020 Refinancing Transaction 

 In late 2019, uncertainty in the market as a result of the Toys R Us Bankruptcy 
(defined below) and the Covid-19 Pandemic led RBC to advise the Company that RBC would not 
extend the 2017 RBC Senior Obligations beyond its stated maturity date of September 30, 2020. 
RBC moved the account to their Special Loan’s Group and hired A&M to monitor cashflow and 
report on the company’s performance. A term sheet negotiated with PNC was ultimately 
withdrawn as a result of Covid-19 impact uncertainty. As a result, the Company needed to 
refinance its 2017 RBC Senior Obligations (the “2020 Refinancing Transaction”). 

 On October 30, 2020, Debtor Basic Fun, Inc., as borrower and borrower 
representative, and Debtors Holdco, K’NEX, TBDUM, and TGS as guarantors, entered into that 
certain Credit Agreement (as amended by that certain Waiver and First Amendment to Credit 
Agreement, dated as of April 26, 2021, that certain Second Amendment to Credit Agreement, 
dated as of October 27, 2021, that certain Waiver and Third Amendment to Credit Agreement 
Dated December 30, 2021, and as further amended, restated, amended and restated, supplemented 
or otherwise modified, the “2020 SLR Credit Agreement”) with SLR and each other lender from 
time to time party thereto (the “Prepetition Senior Lenders”), and SLR as administrative agent 
(the “Prepetition Senior Agent”).  

 Pursuant to the 2020 SLR Credit Agreement, the Prepetition Senior Lenders made 
available to the Debtors (i) a revolving credit facility in the maximum aggregate principal amount 
of $20 million (the “Prepetition Senior Credit Facility”), subject to a traditional ABL borrowing 
base; and (ii) a term loan in the maximum principal amount of $20 million (the “Prepetition 
Senior Term Loan”). The Prepetition Senior Credit Facility and the Prepetition Senior Term Loan 
shall be collectively referred to herein as the “Prepetition Senior Facility”, and the debts owed 
thereunder shall be collectively referred to herein as the “Prepetition Senior Secured 
Obligations”. The Prepetition Senior Secured Obligations are secured by a first-priority security 
interest in favor of the Prepetition Senior Agent, for the benefit of the holders of the Prepetition 
Senior Secured Obligations, in substantially all of the Debtors’ assets. 

 As of the Petition Date, the outstanding principal amount owed by the Debtors with 
respect to the Prepetition Senior Term Loan was not less than $20 million and $326,164.74 with 
respect to the Prepetition Senior Credit Facility. 

iii. RBC Amended and Restated Mezzanine Debt  

 On October 30, 2020, Basic Fun as borrower, Holdco, K’NEX, TBDUM, and TGS 
as other loan parties, RBC as collateral agent (“Prepetition Mezzanine Agent”) for the several 
lenders from time to time party thereto (“Prepetition Mezzanine Lenders”, together with the 
Prepetition Senior Lenders, the “Prepetition Secured Lenders”) and for itself as lender entered 
into that certain Amended And Restated Mezzanine Credit Agreement, pursuant to which the 
parties agreed to amend and restate the terms of the 2017 Mezzanine Credit Agreement. Pursuant 
to the terms of the Amended and Restated Mezzanine Credit Agreement, the Mezzanine Lenders 
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agreed to advance an additional $2,500,000 to the Company (the “Prepetition First Out Loan 
II”, together with Prepetition First Out Loan I, the “Prepetition First Out Loans”), which has 
been fully repaid. On June 28, 2024, the Amended and Restated Mezzanine Credit Agreement was 
further amended, pursuant to which amendment the Prepetition First Out Loans were subordinated 
and became last out loans (the “Prepetition Last Out Loans”). The Original Mezzanine Loans 
and the Prepetition Last Out Loans shall be collectively referred to herein as the “Prepetition 
Mezzanine Facility”, and the debts owed thereunder shall be collectively referred to herein as the 
“Prepetition Mezzanine Secured Obligations”. The Prepetition Mezzanine Secured Obligations 
are secured by a second-priority security interest in favor of the Prepetition Mezzanine Agent, for 
the benefit of the holders of the Prepetition Mezzanine Secured Obligations, in substantially all of 
the Debtors’ assets. 

   As of the Petition Date, the outstanding principal amount owed by the Debtors 
with respect to the Prepetition Mezzanine Secured Obligations was not less than $19,188,914. 

 The Prepetition Mezzanine Secured Obligations together with the Prepetition 
Senior Secured Obligations shall be collectively referred to herein as the “Prepetition Secured 
Obligations.”   

iv. The Falcon Investment 

 In January 2018, the Company and Basic Fun TopCo also sought out a private 
equity partner to invest in the business, hiring BMO Capital Markets. Though there were initially 
several interested parties, due to factors including the Toys R Us Bankruptcy (discussed in more 
detail below), only one party, Falcon, committed to an investment that Basic Fun TopCo and its 
existing equity holders deemed to be acceptable. Due diligence was commenced in March 2018 
and concluded in July 2018. 

 On August 1, 2018, Falcon and Basic Fun TopCo entered into that certain 
Partnership Interest Purchase Agreement, pursuant to which Falcon invested $40 million in 
consideration for 400,000 units of Series C Preferred Partnership Interests, which accrue a 
preferred return of 10% per annum, and 178,533.48 Class A-4 Limited Partnership Interests 
(subject to certain adjustments) which represented approximately 14% of the “common equity” of 
Basic Fun TopCo (the “Falcon Investment”).  

 Ten Million ($10,000,000) of the proceeds of the Falcon Investment were loaned 
by Basic Fun TopCo to the Company pursuant to a Term Note (the “Falcon Contribution Note”).   
The Falcon Contribution Note is subordinated in payment to all of the current and past secured 
debt obligations of the Company. 

 In addition, at the time of the Falcon Investment there was an outstanding 
$5,000,000 of notes documenting $5,000,000 loaned by Basic Fun TopCo to the Company in 
connection with the K’Nex acquisition (the “K’Nex Note”). Basic Fun TopCo had borrowed the 
$5,000,000 from Messrs. Foreman and MacDonald pursuant to notes issued by Basic Fun TopCo, 
which notes to Messrs. Foreman and MacDonald were repaid by Basic Fun TopCo from the 
proceeds of the Falcon Investment. The K’Nex Note is subordinated in payment to all of the current 
and past secured debt obligations of the Company. The remainder of the $40,000,000 equity 
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investment repaid Foreman and MacDonald and a former unit holder $17,000,000 for his 26% 
interest in the company, senior employee distributions and transaction fees. 

d. Additional Owner Loans and Capital Investments. 

 During 2019 and in connection with negotiations with RBC and to obtain 
forbearance from certain defaults pursuant to the 2017 RBC Senior Credit Agreement and the 2017 
Mezzanine Credit Agreement, the Company, and ultimately amendments to those loan agreements, 
the Company was required to obtain additional liquidity. 

 On March 29, 2019, Messrs. Foreman and MacDonald loaned Basic Fun TopCo an 
aggregate of $5,000,000 pursuant to Term Notes (the “March Owner Notes”). All of the proceeds 
of the March Owner Notes were used by Basic Fun TopCo to make a loan to the Company pursuant 
to a term note (the “March LP Note”).  

 On June 28, 2019, Messrs. Foreman and MacDonald loaned Basic Fun TopCo an 
aggregate of $8,000,000 pursuant to Term Notes (the “June Owner Notes”). All of the proceeds 
of the June Owner Notes were used by Basic Fun TopCo to make a loan to the Company pursuant 
to a term note (the “June LP Note”). 

 On September 30, 2019, Messrs. Foreman and MacDonald loaned Basic Fun 
TopCo an aggregate of $5,000,000 pursuant to Term Notes (the “September Owner Notes”, and 
collectively with the March Owner Notes and the June Owner Notes, the “Owner Notes”). All of 
the proceeds of the September Owner Notes were used by Basic Fun TopCo to make a loan to the 
Company pursuant to a term note (the “September LP Note”, and together with the K’Nex Note, 
the Falcon Contribution Note, the March LP Note and the June LP Note, the “LP Notes”). 

 The LP Notes were all amended and restated as of October 30, 2020 and have a 
maturity date of April 29, 2024, and are fully subordinated to the debt pursuant to the Prepetition 
Senior Facility and the Prepetition Mezzanine Facility. 

 The $18 million in principal amount of Owner Notes were amended and restated 
on October 30, 2020 and provide that on April 1, 2021 they were converted into Junior Preferred 
Securities (as defined below).  “Junior Preferred Securities” is a newly created class of Partnership 
Interests of Basic Fun TopCo which (w) is entitled to aggregate liquidation preference distributions 
equal to the amount of any principal and interest of the converted Owner Note plus a preferred 
return, (x) is not convertible to any other equity security of Basic Fun TopCo, (y) has no voting 
rights or other rights under the Agreement of Limited Partnership of Basic Fun TopCo, as amended 
or restated, other than rights to approve amendments to the terms of the Junior Preferred Securities 
and (z) has rights to distributions (including upon liquidation and redemption) junior to the Class 
C Units and only after payment in full of the Class C Liquidation Preference (but senior to the 
rights of the Class A Units and Class B Units of Basic Fun TopCo). 

 On October 30, 2020, in connection with, and as condition to, the 2020 Refinancing 
Transaction, Basic Fun TopCo sold $1,000,000 of Class A-1 Units in Basic Fun TopCo to the 
existing Class A Unitholders.  In that transaction, Mr. Foreman acquired 6,292,348.31 Class A-1 
Units for $562,793.75, Mr. MacDonald acquired 2,707,651.72 Class A-1 Units for $242,175.00, 
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Falcon acquired 1,712,558.31 Class A-1 Units for $153,172.88 and CCNAS Investment Holdings, 
LLC acquired 468,000 Class A-1 Units for 41,858.37.  

4. Events Precipitating the Chapter 11 Filing 

a. Despite its Growth, the Debtors’ Business has Experienced 
Significant Economic Challenges 

i. Initial Debt Raise and the Toys R Us Bankruptcy 

Within weeks of the Initial Debt Raise, Toys “R” Us, Inc. and its affiliated debtors (“Toys 
R Us”) each filed a voluntary petition for relief under Chapter 11 of the United States Bankruptcy 
Code in the United States Bankruptcy Court for the Eastern District of Virginia (Richmond 
Division) (jointly administered under Case No. 17-34665) on September 18, 2017 (the “Toys R 
Us Bankruptcy”).  

Prior to the Toys R Us Bankruptcy, Toys R Us was the Company’s largest customer, with 
annual sales of approximately $35 million. The Toys R Us Bankruptcy left the Company with 
approximately $6 million in uncollectable receivables, of which the Company eventually collected 
approximately $1 million through insurance, and a significant hole in its sales projections. In 
March 2018, the Toys R Us bankruptcy converted to a chapter 7 liquidation, and Toys R Us closed 
all of its stores.   

Despite the volatility in the toy market, the Company acquired additional toy and game 
entities between Q4 2017 and Q1 2018. Throughout 2019, the Company struggled to transition its 
volume of inventory from the now-defunct Toys R Us to Amazon. And, having acquired multiple 
operating entities, the Company further began to scale up its operations and its management team 
in order to more effectively handle all lines of business and run more efficiently.  

ii. Effects of the COVID-19 Pandemic 

In 2020, the spread of the COVID-19 pandemic and the ensuing mandatory stay-at-home 
orders left widespread uncertainty across consumer markets. As a result of this uncertainty and a 
variety of other factors, RBC advised the Company that RBC would not extend the Company’s 
senior term loan beyond September 30, 2020.  

As a result, the Company found itself in the position of having to refinance its senior debt 
in an historically difficult market.  Doing so via the 2020 Refinancing Transaction with SLR was 
costly and resulted in a constraint on the Company’s liquidity due to suppressed borrowing base 
availability and other restrictions. Also, from 2019 to 2020, John MacDonald and Jay Foreman 
invested, through the Owners Notes and the 2020 sale of Class A-1 Units, an additional $20.7 
million, of what is now equity of Basic Fun TopCo, as capital into the Company.  

By July 2020, the Company began to recover from the effects of COVID-19 under which 
the “stay-at-home” economy ultimately drove demand for toys and games higher than usual as 
consumers were purchasing toys and games for kids and families at home. Despite these sales, the 
Company still suffered its worst year in its amusement division, as all amusement parks and fun 
centers were closed, costing the Company over $10 million in sales in 2020.  

Case 24-11432-CTG    Doc 249    Filed 10/21/24    Page 34 of 93



  

25 
99153184.6 

In 2021, though demand for core toys remained strong, the amusement division continued 
to suffer as amusement parks remained closed. Moreover, COVID-19’s impact on the supply chain 
caused additional issues for the Company. The Company experienced supply chain difficulties 
related to goods being manufactured in China, as there were not enough ships or container boxes 
to pick up all the goods being produced to fill demand. As a result of a shortage in container boxes 
and ships, the goods being produced were not being shipped on time to meet demand. Moreover, 
any ships that were available faced delays getting in and out of ports due to COVID-19 testing 
protocols. Finally, the cost of shipping and receiving these containers in 2021 and 2022 increased 
as much as 7-10 times, a cost increase that could not be passed along to customers that had already 
negotiated terms at the previous shipping rates. Cost pressures hit the Company’s bottom line and 
were difficult for the Company’s teams in the US and Hong Kong. Cash flow was drained by the 
extra costs of dealing with Covid and the supply chain. The Company continued to face increased 
costs associated with its 2020 Refinancing Transaction from RBC to SLR and the RBC mezzanine 
debt. Accordingly, the extra trade costs associated with COVID-19, supply chain issues, and the 
refinance from RBC to SLR significantly impacted the Company’s profits and cash flow in 2021.  

iii. Continued Demand and Inventory Concerns 

By 2022, with consumers spending less time at home post-COVID, consumers were flush 
with stimulus money but stopped buying home goods, including toys and games, and instead spent 
more heavily on experiences, like travel and entertainment. This demand shift helped the 
Company’s smaller amusement business segment, which experienced a record year, but it was 
incredibly challenging for the retail business segment as demand for retail toys and games dropped, 
especially in the last half of the year. Moreover, at the same time, the supply chain finally regulated 
and shipments caught up to speed, leaving a surplus of inventory at the same time that demand for 
retail dipped. The Company continued to be strained by the high cost of shipping and the 
markdowns needed to support the overstocks of inventory. 

From 2018 through 2022, over a dozen accretive acquisitions were assessed by the 
Company and in many cases letters of intent were submitted.  The Company developed a playbook 
for acquisitions and retained a VP of Business Development focused on leveraging the platform 
established by Jay Foreman to grow through acquisitions. The anticipated benefits of a business 
partner with $3 billion of assets to deploy to grow the Company have not materialized as letters of 
intent requiring equity were not available and additional equity contributions from Foreman and 
MacDonald could not be invested with priority to the Falcon Investment.     

In 2023, despite increased demand for amusement products, consumer demand remained 
weak, and the Company turned its lowest overall volume since 2020. Given the scale of the 
Company’s platform and the difference in the actual sales and forecast, the Company’s margins 
shrank dramatically in 2023. These troubles have carried in to 2024, as the experiential economy, 
and therefore the amusement business, is suffering from a spending slump and the average 
consumer spends less money on toys and games.  
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iv. Negotiations with the Company’s Prepetition Secured 
Lenders and Falcon  

In October 2023, the Company’s trailing twelve months of financial data (“TTM”) 
declined to below the requirements set forth in the 2020 SLR Credit Agreement. In December 
2023, the Company’s forecast declined for the upcoming fiscal year.  

 In June 2024, certain defaults under the 2020 SLR Credit Agreement remained 
outstanding.  Additionally, the SLR facilities were scheduled to mature on July 2, 2024, in 
accordance with the existing springing maturity clause set 90 days prior to the RBC maturity.  
Although the outstanding defaults triggered SLR’s right to implement cash dominion over the 
Company’s accounts, SLR chose not to exercise this right at that time but reserved the right to do 
so in the future.   

In light of the continuing events of default, SLR implemented discretionary funding and 
declined a large revolver advance, considering the Company’s cash position at that time.  The 
Company voluntarily complied with SLR’s request to transfer daily receipts to SLR’s collection 
account, with funds being re-advanced to the Company upon request.  The Company needed 
greater liquidity and more certain access to their line of credit during the summer months, their 
busiest production period, to meet customer demands later in the year.   

The Company was also in a covenant-based default under the Amended and Restated 
Mezzanine Credit Agreement. Both RBC and SLR sent the Company notices of default. As a 
condition to renewing the mezzanine loans, RBC signaled its desire to see (i) the Company’s access 
to capital to support operations, including through an acquisition strategy as a means to grow 
EBITDA, and (ii) re-alignment of management and equity interests in order to ensure that 
management was properly incentivized, and their interests were aligned with those of the 
Company. 

By December 2023, the Company’s default under the 2020 SLR Credit Agreement caused, 
among other things: (i) the Company to accrue contractual fees and default interest to SLR, (ii) the 
amortization under Prepetition First Out Loans to end after only one month, and (iii) interest 
payments to RBC to end, resulting in a Paid-in-Kind (“PIK”) 18% rate.   

In December 2023, the Company was showing a significant decline in its Q4 earnings. The 
Company received initial terms from a new potential takeout lender to replace SLR. RBC had 
further discussions with the Company’s management and Falcon and responded to the prospective 
takeout lender terms with the view that RBC would not renew with SLR or the potential takeout 
lender unless the conditions discussed above were satisfied.  RBC held individual calls with 
Falcon, Foreman, and MacDonald to communicate the position of RBC regarding the September 
2024 maturity and the bases on which an additional term might be available. 

The Company’s management confirmed that replacement mezzanine financing would be 
prohibitively expensive if even possible given the declining TTM, EBITDA, and resulting 
depressed valuation of the Company.   

In January 2024, the Company hired an advisor to further explore a relationship with a 
potential takeout lender as a replacement for SLR on the basis that the RBC requests would be 
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met. The parties made good progress and resulted in a financing proposal by such takeout lender 
with improved economics to SLR. 

In February 2024, the Company’s management had further conversations with Falcon 
related to RBC’s conditions. The Company held an in-person Board meeting in March, which 
included discussion of this increasingly critical gap as SLR notified the Company that their 
springing maturity under the 2020 SLR Credit Agreement would be July 2, 2024 due to RBC not 
extending the maturity date under the Amended and Restated Mezzanine Credit Agreement. The 
parties were unable to make progress in March 2024. The RBC maturity inside the 2020 SLR 
Credit Agreement maturity was not resolved as part of the last credit amendment negotiated among 
the parties, complicating the negotiations. 

In April 2024, the Company’s CFO and John MacDonald, the Chair of the Debtors’ Boards, 
held rounds of discussion with SLR, RBC, and Falcon. Following multiple calls with RBC and 
Falcon, the Company received a response from Falcon that did not adequately provide for access 
to capital or management alignment. RBC recommended that the Company retain an investment 
banker to provide valuation and strategic assistance in moving past the impasse with SLR, RBC, 
and Falcon. 

After considering various investment banker options, the Company chose two well-known 
firms that went through three rounds of interviewing and discussions. The Company ultimately 
chose Oppenheimer as its investment banker. 

Oppenheimer stepped into role of weekly communication with the goal of advancing all 
parties to a comprehensive longer-term solution that would document a new equity path and re-
align equity interests to extend the Amended and Restated Mezzanine Credit Agreement and 
substitute a new lender for SLR.  

In June 2024, Oppenheimer presented two options to refinance SLR with more availability 
and a lower interest rate and proceeded with negotiations and discussions.  Great Rock provided 
the best terms, met with the Company at its headquarters in Florida, and commenced its borrowing 
base audit. At the same time, Oppenheimer had further conversations with RBC, SLR, and Falcon.  

Also in June 2024, SLR tightened oversight over the Company. Disbursements were 
strictly limited to deposits which was constraining during June, a busy month in the cycle of a toy 
company.   

b. Prepetition Restructuring Efforts 

As discussed in detail above, prior to the Petition Date, the Company and Basic Fun TopCo 
engaged in extensive negotiations with the Prepetition Secured Lenders and Falcon to pursue a 
consensual restructuring of the Company’s Prepetition Secured Obligations and Falcon’s preferred 
equity position in Basic Fun TopCo. The parties could not agree on a restructuring that would 
allow the Company the necessary liquidity to begin making acquisitions as a path to growing 
EBITDA. Without a fully consensual path forward or further extension on its Prepetition Secured 
Obligations, the Debtors were unable to make further acquisitions in support of the continued 
growth of the Company.  
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The Company’s management was faced with (i) a growing liquidity shortfall, (ii) maturity 
of its Prepetition Secured Obligations on July 2, 2024, (iii) an impasse among the key stakeholders, 
(iv) below-target TTM for Q1 of 2024, and (v) inability to access the Prepetition Senior Credit 
Facility. As a result, the Company’s management, in consultation with its advisors, determined 
that it was in the best interests of the Company to recommend to the Company’s Boards that the 
Company pursue a restructuring through Chapter 11 of the Bankruptcy Code.  

To that end, the Company began exploring post-petition financing options with Great 
Rock, RBC, and certain other lenders under the Amended and Restated Mezzanine Credit 
Agreement. The terms Debtors negotiated with the lenders under the DIP Facilities were more 
favorable to the Debtors than the current debt structure and provide the Company with more 
liquidity to be able to (i) pursue a restructuring through confirmation of a plan of reorganization 
in these Chapter 11 Cases, and (ii) ultimately continue its strategic goals of acquiring more toy 
brands and growing its business. 

The DIP Lenders committed to providing DIP financing, as described in the DIP Motion.   

B. The Chapter 11 Cases 

1. First Day Orders 

On the Petition Date, the Debtors filed certain motions to transition into operations during 
the Chapter 11 Cases, stabilize operations, and preserve relationships with vendors, clients, and 
employees (the “First Day Motions”).  

The First Day Motions requested relief from the Bankruptcy Court to, among other things: 
(a) jointly administer the Chapter 11 Cases; (b) appoint Stretto as Claims and Noticing Agent; (c) 
pay employee wages; (d) maintain the Debtors’ cash management system; (e) maintain utilities; 
(f) pay shippers/warehousemen; (g) obtain postpetition financing; (h) redact certain personally 
identifiable information; and (i) pay Critical Vendors. In support of the First Day Motions, the 
Debtors relied upon the First Day Declaration.  

The Bankruptcy Court held hearings and granted the relief sought at a hearing on July 2, 
2024 on an interim basis, and on July 29, 2024 on a final basis. The Bankruptcy Court entered the 
Second Interim DIP Order on July 31, 2024, and entered the Final DIP Order on August 12, 2024.  

The First Interim DIP Order authorized the Debtors to use the proceeds of the DIP Facilities 
to payoff and discharge the Prepetition Senior Secured Obligations. Accordingly, Debtors paid off 
the Prepetition Senior Secured Obligations in full following entry of the First Interim DIP Order.  

2. Retention of Professionals 

The Debtors, through various applications which were subsequently approved by the 
Bankruptcy Court, sought to employ certain professionals including: Polsinelli as counsel [Docket 
No. 152]; Oppenheimer as financial advisor and investment banker [Docket No. 151]; and Stretto 
as Claims and Noticing Agent and Administrative Agent [Docket Nos. 7, 150]. 
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The Debtors further sought, and the Bankruptcy Court approved, authority to retain certain 
Professionals used by the Debtors in the ordinary course of business. Pursuant to the Order 
Authorizing the Retention and Payment of Certain Professionals Utilized by the Debtors in the 
Ordinary Course of Business [Docket No. 114], the Debtors filed the Affidavit of Jayne Backett of 
Fieldfisher LLP [Docket No. 175], the Affidavit of Helen Cain of Mercer & Hole LLP [Docket No. 
176], and the Declaration of Eric Pinto, on Behalf of Proposed Ordinary Course Professional 
PwC US Tax LLP [Docket No. 181].  

3. No Committee has been Appointed in the Chapter 11 Cases 

On July 16, 2024, the U.S. Trustee Filed the Statement that Unsecured Creditors 
Committee Has Not Been Appointed [Docket No. 73], confirming that no unsecured creditors 
committee has been appointed in these Chapter 11 Cases.  

4. Rejection of Executory Contracts 

On July 29, 2024, Debtors sought authority to reject an Executory Contract with Rodon 
Group, LLC, nunc pro tunc to the Petition Date (the “Rejection Motion”). On August 15, 2024, 
the Debtors withdrew the Rejection Motion.  

5. Restructuring Support Agreement  

On August 7, 2024, Debtors Filed the Motion of Debtors for Entry of an Order (A) 
Authorizing the Debtors to Enter Into, and Perform Under, the Restructuring Support Agreement 
and (B) Granting Related Relief (“Restructuring Support Agreement Motion”), seeking 
approval of the Restructuring Support Agreement.  

The Restructuring Support Agreement is the product of extensive, arms’ length and good 
faith negotiations among the Debtors and Non-Debtor Parties. The Restructuring Support 
Agreement details the Debtors’ desire to implement a restructuring of their capital structure on the 
terms and conditions set forth in the (i) Falcon and Founders Term Sheet, (ii) the Great Rock Term 
Sheet, and (iii) the RBC Term Sheet, attached to the Restructuring Support Agreement as Exhibits 
1-3, respectively.  

Overall, the transactions contemplated by the Restructuring Support Agreement and 
effectuated hereto will (a) ensure the Debtors’ capital structure upon emergence is more aligned 
with their long-term growth strategy, (b) permit the influx of additional capital to facilitate the 
successful implementation of the Debtors’ long-term growth strategy, and (c) provide the Debtors 
the most expeditious path to plan confirmation, allowing for minimal disruption to the Debtors’ 
businesses during the Chapter 11 Cases. 

Subject to the terms of the Restructuring Support Agreement, the Non-Debtor Parties 
agreed to support the Combined Plan and Disclosure Statement. On August 23, 2024, upon 
certification of counsel that all outstanding objections to the Restructuring Support Agreement 
Motion had been resolved, the Bankruptcy Court entered an order authorizing Debtors’ entry into 
and performance under the Restructuring Support Agreement [Docket No. 194] (the 
“Restructuring Support Agreement Order”).  
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C. Summary of Treatment of Claims and Interests Under the Combined Plan and 
Disclosure Statement 

The following chart summarizes the classification and treatment of the Classes:  

Class Estimated Allowed 
Claims5 

Treatment Entitled to 
Vote 

Estimated 
Recovery to 
Holders of 
Allowed Claims6 

Class 1 – 
Other 
Priority 
Claims 

$0 

Unimpaired 
No 
(Deemed 
to Accept) 

100% 

Class 2 – 
Other 
Secured 
Claims 

$0 

Unimpaired 
No 
(Deemed 
to Accept) 

100% 

Class 3 – 
Prepetition 
Mezzanine 
Claims 

$9,188,914.00 

Impaired Yes 

85+%7 

Class 4 – 
TopCo Note 
Claims 

$49,189,511.36 
Unimpaired 

No 
(Deemed 
to Accept) 

100% 

Class 5 – 
General 
Unsecured 
Claims 

$25,656,893.65 

Unimpaired 
No 
(Deemed 
to Accept) 

100% 

Class 6 – 
Intercompany 
Claims 

N/A 
Unimpaired 

No 
(Deemed 
to Accept) 

100% 

Class 7 – 
Interests 

N/A 
Unimpaired 

No 
(Deemed 
to Accept) 

100% 

 
 

5  These amounts represent estimated Allowed Claims, and do not represent amounts actually asserted by creditors in 
Proofs of Claim or otherwise. The Debtors have not completed their analysis of Claims in the Chapter 11 Cases, and 
objections to such Claims have not been Filed and/or fully litigated and may continue following the Effective Date. 
Therefore, there can be no assurances of the exact amount of the Allowed Claims at this time. Rather, the actual 
amount of the Allowed Claims may be greater or lower than estimated. 
6  The estimated percentage recovery is based upon, among other things, an estimate of the Allowed Claims in the 
Chapter 11 Cases. As set forth above, the actual amount of the Allowed Claims may be greater or lower than estimated. 
Thus, the actual recoveries may be higher or lower than projected depending upon, among other things, the amounts 
and priorities of Claims that are actually allowed by the Bankruptcy Court. 
7 Holders of Prepetition Mezzanine Claims will receive New First Out Term Notes issued under the Mezzanine Exit 
Facility. The Mezzanine Exit Facility amends and restates the Prepetition Mezzanine Facility by, among other things, 
extending the maturity date to three (3) years and 90 days after the Effective Date. Accordingly, the Prepetition 
Mezzanine Claims are impaired.  
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D. Certain U.S. Federal Income Tax Consequences to this Combined Plan and 
Disclosure Statement 

Substantial uncertainty exists with respect to many of the tax issues discussed below.  
Therefore, each holder of a Claim is urged to consult its own tax advisor regarding the federal, 
state, and other tax consequences of this Combined Plan and Disclosure Statement.  No rulings 
have been or are expected to be requested from the Internal Revenue Service (“IRS”) with respect 
to any tax aspects of this Combined Plan and Disclosure Statement.   

A summary description of certain United States (“U.S.”) federal income tax consequences 
of this Combined Plan and Disclosure Statement is provided below. The description of tax 
consequences below is for informational purposes only and, due to lack of definitive judicial or 
administrative authority or interpretation, substantial uncertainties exist with respect to various 
U.S. federal income tax consequences of this Combined Plan and Disclosure Statement as 
discussed herein.  Only the potential material U.S. federal income tax consequences to the Debtor 
and to a hypothetical holder of Claims who are entitled to vote to confirm or reject this Combined 
Plan and Disclosure Statement are described below.  No opinion of counsel has been sought or 
obtained with respect to any tax consequences of this Combined Plan and Disclosure Statement, 
and no tax opinion is being given in this Combined Plan Disclosure Statement.  No rulings or 
determinations of the IRS or any other tax authorities have been obtained or sought with respect 
to any tax consequences of this Combined Plan and Disclosure Statement, and the discussion 
below is not binding upon the IRS or such other authorities.  No representations are being made 
regarding the particular tax consequences of the confirmation and Consummation of this 
Combined Plan and Disclosure Statement.  No assurance can be given that the IRS would not 
assert, or that a court would not sustain, a different position from any discussed herein.   

The discussion of the U.S. federal income tax consequences below is based on the Tax 
Code, Treasury Regulations promulgated and proposed thereunder, judicial decisions, and 
administrative rulings and pronouncements of the IRS and other applicable authorities, all as in 
effect on the date hereof.  Legislative, judicial or administrative changes or interpretations enacted 
or promulgated in the future could alter or modify the analyses and conclusions set forth below.  It 
cannot be predicted at this time whether any tax legislation will be enacted or, if enacted, whether 
any tax law changes contained therein would affect the tax consequences to the holders of Claims.  
Any such changes or interpretations may be retroactive and could significantly affect the U.S. 
federal income tax consequences discussed below. 

THIS DISCUSSION DOES NOT ADDRESS FOREIGN, STATE OR LOCAL TAX 
CONSEQUENCES OF THIS COMBINED PLAN AND DISCLOSURE STATEMENT, 
NOR DOES IT PURPORT TO ADDRESS THE U.S. FEDERAL INCOME TAX 
CONSEQUENCES OF THIS COMBINED PLAN AND DISCLOSURE STATEMENT TO 
SPECIAL CLASSES OF TAXPAYERS (SUCH AS FOREIGN ENTITIES, 
NONRESIDENT ALIEN INDIVIDUALS, PASS-THROUGH ENTITIES SUCH AS 
PARTNERSHIPS AND HOLDERS THROUGH SUCH PASS-THROUGH ENTITIES, S 
CORPORATIONS, MUTUAL FUNDS, INSURANCE COMPANIES, FINANCIAL 
INSTITUTIONS, SMALL BUSINESS INVESTMENT COMPANIES, REGULATED 
INVESTMENT COMPANIES, CERTAIN SECURITIES TRADERS, BROKER- 
DEALERS AND TAX-EXEMPT ORGANIZATIONS).  FURTHERMORE, ESTATE AND 
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GIFT TAX ISSUES ARE NOT ADDRESSED HEREIN AND TAX CONSEQUENCES 
RELATING TO THE ALTERNATIVE MINIMUM TAX ARE NOT DISCUSSED 
HEREIN. 

NO REPRESENTATIONS ARE MADE REGARDING THE PARTICULAR TAX 
CONSEQUENCES OF THIS COMBINED PLAN AND DISCLOSURE STATEMENT TO 
ANY SPECIFIC HOLDER OF A CLAIM.  EACH HOLDER OF A CLAIM IS STRONGLY 
URGED TO CONSULT ITS OWN TAX ADVISOR REGARDING THE U.S. FEDERAL, 
STATE, LOCAL AND FOREIGN TAX CONSEQUENCES OF THE TRANSACTIONS 
DESCRIBED HEREIN AND IN THIS COMBINED PLAN AND DISCLOSURE 
STATEMENT. 

1. Consequences to Debtors 

In general, absent an exception, a debtor will realize and recognize cancellation of 
indebtedness income (“COD Income”) upon satisfaction of its outstanding indebtedness for total 
consideration less than the amount of such indebtedness. The amount of COD Income, in general, 
is the excess of (a) the adjusted issue price of the indebtedness satisfied, over (b) the sum of (i) the 
amount of cash paid, (ii) the issue price of any new indebtedness of the taxpayer issued, and (iii) 
the fair market value of any other new consideration (including stock of the debtor) given in 
satisfaction of such satisfied indebtedness at the time of the exchange. 

Under section 108 of the Internal Revenue Code (“IRC”), a debtor is not, however, 
required to include any amount of COD Income in gross income if the debtor is under the 
jurisdiction of a court in a case under chapter 11 of the Bankruptcy Code and the discharge of debt 
occurs pursuant to that proceeding. Instead, as a consequence of such exclusion, a debtor must 
reduce its tax attributes by the amount of COD Income that it excluded from gross income pursuant 
to section 108 of the IRC. In general, tax attributes will be reduced in the following order: (a) net 
operating losses (“NOL”) and NOL carryforwards; (b) general business credit carryovers; (c) 
minimum tax credit carryovers; (d) capital loss carryovers; (e) tax basis in assets (but not below 
the amount of liabilities to which the debtor remains subject); (f) passive activity loss and credit 
carryovers; and (g) foreign tax credit carryovers.  Section 163(j) Carryforwards are not subject to 
reduction under these rules. Alternatively, a debtor with COD Income may elect first to reduce the 
basis of its depreciable assets pursuant to section 108(b)(5) of the IRC. The reduction in tax 
attributes occurs only after the tax for the year of the debt discharge has been determined. Any 
excess COD Income over the amount of available tax attributes will generally not give rise to U.S. 
federal income tax and will generally have no other U.S. federal income tax impact. 

2. Consequences to Holders of Prepetition Mezzanine Claims  

Except to the extent that a Holder of an Allowed Prepetition Mezzanine Claim has agreed 
to a less favorable treatment of such Claim, and only to the extent that any such Allowed 
Prepetition Mezzanine Claim has not been paid in full prior to the Effective Date, each such Holder 
of an Allowed Prepetition Mezzanine Claim shall receive such Holder’s Pro Rata share of the New 
First Out Term Notes.  The Debtors expect that this exchange would constitute a “significant 
modification” of the original debt instruments for U.S. federal income tax purposes for any Holder 
receiving its Pro Rata share of New First Out Term Notes. Where there is a significant modification 
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to a non-publicly traded debt instrument, holders may recognize gain or loss measured by the 
difference between the issue price of the new debt and the tax basis of the old debt.  Under the 
circumstances, the Debtors expect that any tax consequences to such Holders will not be material. 

3. Consequences to other Holders 

The tax consequences to Other Holders are described in the Fourth Amended LPA and 
Restructuring Support Agreement, as applicable. 

E. Certain Risk Factors to Be Considered 

BEFORE TAKING ANY ACTION WITH RESPECT TO THE COMBINED PLAN AND 
DISCLOSURE STATEMENT, HOLDERS OF CLAIMS AGAINST THE DEBTORS WHO ARE 
ENTITLED TO VOTE TO ACCEPT OR REJECT THE COMBINED PLAN AND 
DISCLOSURE STATEMENT SHOULD READ AND CONSIDER CAREFULLY THE RISK 
FACTORS SET FORTH BELOW, AS WELL AS THE OTHER INFORMATION SET FORTH 
IN THIS DISCLOSURE STATEMENT, THE COMBINED PLAN AND DISCLOSURE 
STATEMENT, AND THE DOCUMENTS DELIVERED TOGETHER HEREWITH, 
REFERRED TO, OR INCORPORATED BY REFERENCE INTO THIS DISCLOSURE 
STATEMENT, INCLUDING OTHER DOCUMENTS FILED WITH THE BANKRUPTCY 
COURT IN THE CHAPTER 11 CASES. THE RISK FACTORS SHOULD NOT BE 
REGARDED AS CONSTITUTING THE ONLY RISKS PRESENT IN CONNECTION WITH 
THE DEBTORS’ BUSINESSES OR THE RESTRUCTURING AND CONSUMMATION OF 
THE COMBINED PLAN AND DISCLOSURE STATEMENT. EACH OF THE RISK 
FACTORS DISCUSSED IN THIS DISCLOSURE STATEMENT MAY APPLY EQUALLY TO 
THE DEBTORS OR THE REORGANIZED DEBTORS, AS APPLICABLE AND AS 
CONTEXT REQUIRES. 

1. Bankruptcy Law Considerations. 

The occurrence or non-occurrence of any or all of the following contingencies, and any 
others, could affect distributions available to holders of Allowed Claims under the Combined Plan 
and Disclosure Statement and may affect the validity of the vote of the Impaired Classes to accept 
or reject the Combined Plan and Disclosure Statement and may require a re-solicitation of the 
votes of holders of Claims in such Impaired Classes. 

a. There is a Risk of Termination of the Restructuring Support 
Agreement. 

To the extent that events giving rise to termination of the Restructuring Support Agreement 
occur, the Restructuring Support Agreement may terminate prior to the Confirmation or 
Consummation of the Combined Plan and Disclosure Statement, which could result in the loss of 
support for the Combined Plan and Disclosure Statement by important stakeholder constituencies 
and could result in the loss of the Debtors’ use of cash collateral and/or access to the DIP Facilities 
under certain circumstances. Any such loss of support could adversely affect the Debtors’ ability 
to confirm and consummate the Combined Plan and Disclosure Statement. If the Combined Plan 
and Disclosure Statement is not consummated, there can be no assurance that the Chapter 11 Cases 
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would not be converted to chapter 7 liquidation cases or that any new chapter 11 plan would be as 
favorable to holders of Claims or Interests as the current Combined Plan and Disclosure Statement. 

b. The Debtors May Exhaust Their Use of Cash Collateral and/or 
Lose Access to the DIP Facilities. 

On the Petition Date, the Debtors filed the DIP Motion, which requested authorization to 
enter into the DIP Facilities and use cash collateral to fund the Chapter 11 Cases in accordance 
with the terms of the Restructuring Support Agreement. Such access to post-petition financing and 
cash collateral will provide liquidity during the pendency of the Chapter 11 Cases. While the 
Bankruptcy Court has entered the Final DIP Order, if the Chapter 11 Cases take longer than 
expected to conclude, the Debtors may exhaust their available cash collateral and/or lose access to 
the DIP Facilities. There is no assurance that the Debtors will be able to obtain an extension of the 
right to obtain further post-petition financing and/or use cash collateral, in which case, the liquidity 
necessary for the orderly functioning of the Debtors’ businesses may be impaired materially. 

c. Parties in Interest May Object to the Combined Plan and 
Disclosure Statement’s Classification of Claims and Interests. 

Section 1122 of the Bankruptcy Code provides that a plan may place a claim or an equity 
interest in a particular class only if such claim or equity interest is substantially similar to the other 
claims or equity interests in such class. The Debtors believe that the classification of the Claims 
and Interests under the Combined Plan and Disclosure Statement complies with the requirements 
set forth in the Bankruptcy Code because the Debtors created Classes of Claims and Interests each 
encompassing Claims or Interests, as applicable, that are substantially similar to the other Claims 
or Interests, as applicable, in each such Class. However, a Holder of a Claim or Interest could 
challenge the Debtors’ classification. In such an event, the cost of the Chapter 11 Cases and the 
time needed to confirm the Combined Plan and Disclosure Statement may increase, and there can 
be no assurance that the Bankruptcy Court will agree with the Debtors’ classification. If the 
Bankruptcy Court concludes that the classifications of Claims and Interests under the Combined 
Plan and Disclosure Statement do not comply with the requirements of the Bankruptcy Code, the 
Debtors may need to modify the Combined Plan and Disclosure Statement (subject to the terms of 
the Restructuring Support Agreement). The Combined Plan and Disclosure Statement may not be 
confirmed if the Bankruptcy Court determines that the Debtors’ classification of Claims and 
Interests is not appropriate. 

d. The Conditions Precedent to the Effective Date of the Combined 
Plan and Disclosure Statement May Not Occur. 

As more fully set forth in Article XIII of the Combined Plan and Disclosure Statement, the 
Confirmation Date and the Effective Date of the Combined Plan and Disclosure Statement are 
subject to a number of conditions precedent. If all conditions precedent are not satisfied or waived, 
the Confirmation Date or the Effective Date will not take place. In the event that the Effective Date 
does not occur, the Debtors may seek Confirmation of a new plan (if available). If the Debtors do 
not secure sufficient working capital to continue their operations and/or if the new plan is not 
confirmed, however, the Debtors may be forced to liquidate their assets. 
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e. The Debtors May Fail to Satisfy Vote Requirements. 

If votes are received in number and amount sufficient to enable the Bankruptcy Court to 
confirm the Combined Plan and Disclosure Statement, the Debtors intend to seek, as promptly as 
practicable thereafter, Confirmation of the Combined Plan and Disclosure Statement. In the event 
that sufficient votes are not received, the Debtors may seek to confirm an alternative chapter 11 
plan or transaction. There can be no assurance that the terms of any such alternative chapter 11 
plan or other transaction would be similar or as favorable to the holders of Interests and Allowed 
Claims as those proposed in the Combined Plan and Disclosure Statement and the Debtors do not 
believe that any such transaction exists or is likely to exist that would be more beneficial to the 
Estates than the Combined Plan and Disclosure Statement. 

f. The Debtors May Not Be Able to Secure Confirmation of the 
Combined Plan and Disclosure Statement. 

Section 1129 of the Bankruptcy Code sets forth the requirements for confirmation of a 
chapter 11 plan, and requires, among other things, a finding by the Bankruptcy Court that: (a) such 
plan “does not unfairly discriminate” and is “fair and equitable” with respect to any non-accepting 
classes; (b) confirmation of such plan is not likely to be followed by a liquidation or a need for 
further financial reorganization unless such liquidation or reorganization is contemplated by the 
plan; and (c) the value of distributions to non-accepting holders of claims or equity interests within 
a particular class under such plan will not be less than the value of distributions such holders would 
receive if the debtors were liquidated under chapter 7 of the Bankruptcy Code. 

There can be no assurance that the requisite acceptances to confirm the Combined Plan and 
Disclosure Statement will be received. Even if the requisite acceptances are received, there can be 
no assurance that the Bankruptcy Court will confirm the Combined Plan and Disclosure Statement. 
A non-accepting holder of an Allowed Claim might challenge either the adequacy of this 
Disclosure Statement or whether the balloting procedures and voting results satisfy the 
requirements of the Bankruptcy Code and/or Bankruptcy Rules. Even if the Bankruptcy Court 
determines that this Disclosure Statement, the balloting procedures, and voting results are 
appropriate, the Bankruptcy Court could still decline to confirm the Combined Plan and Disclosure 
Statement if it finds that any of the statutory requirements for Confirmation are not met. If a chapter 
11 plan of reorganization is not confirmed by the Bankruptcy Court, it is unclear whether the 
Debtors will be able to reorganize their business and what, if anything, holders of Interests and 
Allowed Claims against them would ultimately receive. 

The Debtors, subject to the terms and conditions of the Combined Plan and Disclosure 
Statement and the Restructuring Support Agreement, reserve the right to modify the terms and 
conditions of the Combined Plan and Disclosure Statement as necessary for Confirmation. Any 
such modifications could result in less favorable treatment of any non-accepting class of Claims 
or Interests, as well as any class junior to such non-accepting class, than the treatment currently 
provided in the Combined Plan and Disclosure Statement. Such a less favorable treatment could 
include a distribution of property with a lesser value than currently provided in the Combined Plan 
and Disclosure Statement or no distribution whatsoever under the Combined Plan and Disclosure 
Statement. 
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g. The Debtors May Not Be Able to Secure Nonconsensual 
Confirmation Over Certain Impaired Non-Accepting Classes. 

In the event that any impaired class of claims or interests does not accept a chapter 11 plan, 
a bankruptcy court may nevertheless confirm a plan at the proponents’ request if at least one 
Impaired Class (as defined under section 1124 of the Bankruptcy Code) has accepted the plan 
(with such acceptance being determined without including the vote of any “insider” in such class), 
and, as to each impaired class that has not accepted the plan, the bankruptcy court determines that 
the plan “does not discriminate unfairly” and is “fair and equitable” with respect to the dissenting 
impaired class(es). The Debtors believe that the Combined Plan and Disclosure Statement satisfies 
these requirements, and the Debtors may request such nonconsensual Confirmation in accordance 
with subsection 1129(b) of the Bankruptcy Code. Nevertheless, there can be no assurance that the 
Bankruptcy Court will reach this conclusion. In addition, the pursuit of nonconsensual 
Confirmation or Consummation of the Combined Plan and Disclosure Statement may result in, 
among other things, increased expenses relating to professional compensation. 

h. Even if the Restructuring Transactions are Successful, the 
Debtors Will Face Continued Risk Upon Confirmation. 

Even if the Combined Plan and Disclosure Statement is consummated, the Debtors will 
continue to face a number of risks, including certain risks that are beyond their control, such as 
further deterioration or other changes in economic conditions, changes in the industry, potential 
revaluing of their assets due to chapter 11 proceedings, changes in demand for the goods the 
Debtors provide, and increasing expenses. See Article IV(E)(2) of this Combined Plan and 
Disclosure Statement, entitled “Risks Related to Recoveries under the Combined Plan and 
Disclosure Statement and the Debtors’ and the Reorganized Debtors’ Businesses.” Some of these 
concerns and effects typically become more acute when a case under the Bankruptcy Code 
continues for a protracted period without indication of how or when the case may be completed. 
As a result of these risks and others, there is no guarantee that a chapter 11 plan of reorganization 
reflecting the Combined Plan and Disclosure Statement will achieve the Debtors’ stated goals. 

In addition, at the outset of the Chapter 11 Cases, the Bankruptcy Code provides the 
Debtors with the exclusive right to propose the Combined Plan and Disclosure Statement and 
prohibits creditors and others from proposing a plan. If the Bankruptcy Court terminates that right, 
however, or the exclusivity period expires, there could be a material adverse effect on the Debtors’ 
ability to achieve confirmation of the Combined Plan and Disclosure Statement in order to achieve 
the Debtors’ stated goals. 

Furthermore, even if the Debtors’ debts are reduced and/or discharged through the 
Combined Plan and Disclosure Statement, the Debtors may need to raise additional funds through 
public or private debt or equity financing or other various means to fund the Debtors’ businesses 
after the completion of the proceedings related to the Chapter 11 Cases. Adequate funds may not 
be available when needed or may not be available on favorable terms. 
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i. The Chapter 11 Cases May Be Converted to Cases Under 
Chapter 7 of the Bankruptcy Code. 

If the Bankruptcy Court finds that it would be in the best interest of Creditors and/or the 
debtor in a chapter 11 case, the Bankruptcy Court may convert a chapter 11 bankruptcy case to a 
case under chapter 7 of the Bankruptcy Code. In such event, a chapter 7 trustee would be appointed 
or elected to liquidate the debtor’s assets for distribution in accordance with the priorities 
established by the Bankruptcy Code. The Debtors believe that liquidation under chapter 7 would 
result in significantly smaller distributions being made to Creditors than those provided for in a 
chapter 11 plan because of (a) the likelihood that the assets would have to be sold or otherwise 
disposed of in a disorderly fashion over a short period of time, rather than reorganizing the business 
in a controlled manner, (b) additional administrative expenses involved in the appointment of a 
chapter 7 trustee, and (c) a materially longer case timeline and agreed to in the Restructuring 
Support Agreement; and (d) as a result of a longer case timeline, additional expenses and Claims, 
some of which would be entitled to priority, that would be generated during the liquidation, 
including Claims resulting from the rejection of Unexpired Leases and other Executory Contracts 
in connection with cessation of operations. 

j. The Debtors May Object to the Amount or Classification of a 
Claim. 

Except as otherwise provided in the Combined Plan and Disclosure Statement, the Debtors 
reserve the right to object to the amount or classification of any Claim under the Combined Plan 
and Disclosure Statement. The estimates set forth in this Disclosure Statement cannot be relied 
upon by any holder of a Claim where such Claim is subject to an objection. Any holder of a Claim 
that is subject to an objection thus may not receive its expected share of the estimated distributions 
described in this Disclosure Statement. 

k. Contingencies Could Affect Votes of Impaired Classes to Accept 
or Reject the Combined Plan and Disclosure Statement. 

The distributions available to holders of Allowed Claims under the Combined Plan and 
Disclosure Statement can be affected by a variety of contingencies, including, without limitation, 
whether the Bankruptcy Court orders certain Allowed Claims to be subordinated to other Allowed 
Claims. The occurrence of any and all such contingencies, which could affect distributions 
available to holders of Allowed Claims and Interests under the Combined Plan and Disclosure 
Statement, will not affect the validity of the vote taken by the Impaired Classes to accept or reject 
the Combined Plan and Disclosure Statement or require any sort of revote by the Impaired Classes. 

The estimated Claims and Creditor recoveries set forth in this Combined Plan and 
Disclosure Statement are based on various assumptions, and the actual Allowed amounts of Claims 
may significantly differ from the estimates. Should one or more of the underlying assumptions 
ultimately prove to be incorrect, the actual Allowed amounts of Claims may vary from the 
estimated Claims contained in this Combined Plan and Disclosure Statement. Moreover, the 
Debtors cannot determine with any certainty at this time, the number or amount of Claims that will 
ultimately be Allowed. Such differences may materially and adversely affect, among other things, 
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the percentage recoveries to holders of Allowed Claims under the Combined Plan and Disclosure 
Statement. 

l. Releases, Injunctions, and Exculpation Provisions May Not Be 
Approved. 

Article XIV of the Combined Plan and Disclosure Statement provides for certain releases, 
injunctions, and exculpations, including a release of Liens and third-party releases that may 
otherwise be asserted against the Debtors or Released Parties, as applicable. The releases, 
injunctions, and exculpations provided in the Combined Plan and Disclosure Statement are subject 
to objection by parties in interest and may not be approved. If the releases are not approved, certain 
Released Parties may withdraw their support for the Combined Plan and Disclosure Statement. 

The releases provided to the Released Parties and the exculpation provided to the 
Exculpated Parties are necessary to the success of the Debtors’ reorganization because the 
Released Parties and Exculpated Parties have made significant contributions to the Debtors’ 
reorganizational efforts that are critical to the success of the Combined Plan and Disclosure 
Statement (including, but not limited to, funding the DIP Facilities), but only if they receive the 
full benefit of the Combined Plan and Disclosure Statement’s release and exculpation provisions. 
The Combined Plan and Disclosure Statement’s release and exculpation provisions are an 
inextricable component of the Restructuring Support Agreement and Combined Plan and 
Disclosure Statement and the significant deleveraging and financial benefits that they embody. 

m. The Debtors Cannot Predict the Amount of Time Spent in 
Bankruptcy, and Time Spent in Bankruptcy Could Disrupt the 
Debtors’ Business. 

The Debtors estimate that the process of obtaining Confirmation and Consummation of the 
Combined Plan and Disclosure Statement by the Bankruptcy Court could last approximately 45 
days from the filing of the Combined Plan and Disclosure Statement, but it could last considerably 
longer if, for example, Confirmation is contested or the conditions to Confirmation or 
Consummation, including obtaining any required regulatory approvals, are not satisfied or waived. 

Although the Combined Plan and Disclosure Statement is designed to minimize the length 
of the bankruptcy proceedings, it is impossible to predict with certainty the amount of time that 
the Debtors may spend in bankruptcy, and the Debtors cannot be certain that the Combined Plan 
and Disclosure Statement will be confirmed. Even if confirmed on a timely basis, a bankruptcy 
proceeding to confirm the Combined Plan and Disclosure Statement could itself have an adverse 
effect on the Debtors’ businesses. There is a risk, due to uncertainty about the Debtors’ future, 
such that, among other things: 

(i) employees could be distracted from performance of their duties or more easily 
attracted to other career opportunities; and 

(ii) suppliers, vendors, or other business partners could terminate their relationship with 
the Debtors or demand financial assurances or enhanced performance, any of which 
could impair the Debtors’ prospects. A lengthy bankruptcy proceeding also would 
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involve additional expenses and divert the attention of management from the 
operation of the Debtors’ businesses. 

The disruption that the bankruptcy process would have on the Debtors’ businesses could 
increase with the length of time it takes to complete the Chapter 11 Cases. If the Debtors are unable 
to obtain Confirmation of the Combined Plan and Disclosure Statement in accordance with the 
milestones, because of a challenge to the Combined Plan and Disclosure Statement or otherwise, 
the Debtors may be forced to operate in bankruptcy for an extended period of time. A protracted 
bankruptcy case would increase both the probability and the magnitude of the adverse effects 
described above. 

2. Risks Related to Recoveries Under the Combined Plan and Disclosure 
Statement and the Debtors’ and the Reorganized Debtors’ Businesses. 

a. The Reorganized Debtors May Not Be Able to Achieve Their 
Projected Financial Results. 

The Reorganized Debtors may not be able to achieve their projected financial results. The 
Financial Projections (as defined herein) to be attached to the Combined Plan and Disclosure 
Statement Supplement represent the Debtors’ advisors and management team’s best estimate of 
the Debtors’ future financial performance, which is necessarily based on certain assumptions 
regarding the anticipated future performance of the Reorganized Debtors’ operations, as well as 
the United States and world economies in general, and the industry segments in which the Debtors 
operate in particular. While the Debtors believe that the Financial Projections are reasonable, there 
can be no assurance that they will be realized. If the Debtors do not achieve their projected financial 
results, the value of the Interests may be negatively affected and the Reorganized Debtors may 
lack sufficient liquidity to continue operating as planned after the Effective Date. Moreover, the 
financial condition and results of operations of the Reorganized Debtors from and after the 
Effective Date may not be comparable to the financial condition or results of operations reflected 
in the Debtors’ historical financial statements. 

b. Estimated Valuations of the Debtors and the Equity, and 
Estimated Recoveries to Holders of Allowed Claims and 
Interests Are Not Intended to Represent Potential Market 
Values. 

The Debtors’ estimated recoveries to Holders of Allowed Claims and Allowed Interests 
are not intended to represent the market value of the Debtors’ Securities. The estimated recoveries 
are based on numerous assumptions (the realization of many of which will be beyond the control 
of the Debtors), including: (a) the successful reorganization of the Debtors; (b) an assumed date 
for the occurrence of the Effective Date; (c) the Debtors’ ability to achieve the operating and 
financial results included in the Financial Projections; (d) the Debtors’ ability to maintain adequate 
liquidity to fund operations; (e) the assumption that capital and equity markets remain consistent 
with current conditions; (f) the Debtors’ ability to maintain critical existing customer relationships, 
including customer relationships with key customers. 
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3. The Support of the Non-Debtor Parties is Subject to the Terms of the 
Restructuring Support Agreement, which is Subject to Termination in Certain 
Circumstances. 

Pursuant to the Restructuring Support Agreement, the Non-Debtor Parties have agreed to 
support the Reorganization Transactions set forth in the Combined Plan and Disclosure Statement. 
Nevertheless, the Restructuring Support Agreement is subject to termination upon the occurrence 
of certain termination events (including the failure of the Debtors to satisfy the milestones set forth 
therein). Accordingly, the Restructuring Support Agreement may be terminated after the date of 
this Combined Plan and Disclosure Statement, and such a termination would present a material 
risk to Confirmation and/or Consummation of the Combined Plan and Disclosure Statement 
because the Combined Plan and Disclosure Statement may no longer have the support of the Non-
Debtor Parties. 

4. The Debtors May Not Be Able to Accurately Report Their Financial 
Results. 

The Debtors have established internal controls over financial reporting. However, internal 
controls over financial reporting may not prevent or detect misstatements or omissions in the 
Debtors’ financial statements because of their inherent limitations, including the possibility of 
human error, and the circumvention or overriding of controls or fraud. Therefore, even effective 
internal controls can provide only reasonable assurance with respect to the preparation and fair 
presentation of financial statements. If the Debtors fail to maintain the adequacy of their internal 
controls, the Debtors may be unable to provide financial information in a timely and reliable 
manner within the time periods required under the terms of the agreements governing the Debtors’ 
indebtedness. Any such difficulties or failure could materially adversely affect the Debtors’ 
business, results of operations, and financial condition. Further, the Debtors may discover other 
internal control deficiencies in the future and/or fail to adequately correct previously identified 
control deficiencies, which could materially adversely affect the Debtors’ businesses, results of 
operations, and financial condition. 

5. The Reorganized Debtors May Not Be Able to Generate Sufficient Cash 
to Service All of Their Indebtedness. 

The Reorganized Debtors’ ability to make scheduled payments on, or refinance their debt 
obligations, depends on the Reorganized Debtors’ financial condition and operating performance, 
which are subject to prevailing economic, industry, and competitive conditions and to certain 
financial, business, legislative, regulatory, and other factors beyond the Reorganized Debtors’ 
control. The Reorganized Debtors may be unable to maintain a level of cash flow from operating 
activities sufficient to permit the Reorganized Debtors to pay the principal, premium, if any, and 
interest and/or fees on their indebtedness. 
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6. Certain Tax Implications of the Combined Plan and Disclosure 
Statement. 

Holders of Allowed Claims should carefully review Article IV(D) of this Combined Plan 
and Disclosure Statement entitled “Certain U.S. Federal Income Tax Consequences of the 
Combined Plan and Disclosure Statement” to determine how the federal income tax implications 
of the Combined Plan and Disclosure Statement and the Chapter 11 Cases may affect the Debtors, 
the Reorganized Debtors, and Holders of Claims, as well as certain tax implications of owning and 
disposing of the consideration to be received pursuant to the Combined Plan and Disclosure 
Statement. 

7. The Debtors Will Be Subject to the Risks and Uncertainties Associated 
with the Chapter 11 Cases. 

For the duration of the Chapter 11 Cases, the Debtors’ ability to operate, develop, and 
execute a business plan, and continue as a going concern, will be subject to the risks and 
uncertainties associated with bankruptcy. These risks include the following: (a) ability to develop, 
confirm, and consummate the Reorganization Transactions specified in the Combined Plan and 
Disclosure Statement; (b) ability to obtain Bankruptcy Court approval with respect to motions filed 
in the Chapter 11 Cases from time to time; (c) ability to maintain relationships with suppliers, 
vendors, service providers, customers, employees, and other third parties; (d) ability to maintain 
contracts that are critical to the Debtors’ operations; (e) ability of third parties to seek and obtain 
Bankruptcy Court approval to terminate contracts and other agreements with the Debtors; (f) 
ability of third parties to seek and obtain Bankruptcy Court approval to terminate or shorten the 
exclusivity period for the Debtors to propose and confirm a chapter 11 plan, to appoint a chapter 
11 trustee, or to convert the Chapter 11 Cases to chapter 7 proceedings; and (g) the actions and 
decisions of the Debtors’ Creditors and other third parties who have interests in the Chapter 11 
Cases that may be inconsistent with the Debtors’ plans.  

These risks and uncertainties could affect the Debtors’ businesses and operations in various 
ways. For example, negative events associated with the Chapter 11 Cases could adversely affect 
the Debtors’ relationships with suppliers, service providers, customers, employees, and other third 
parties, which in turn could adversely affect the Debtors’ operations and financial condition. Also, 
the Debtors will need the prior approval of the Bankruptcy Court for transactions outside the 
ordinary course of business, which may limit the Debtors’ ability to respond timely to certain 
events or take advantage of certain opportunities. Because of the risks and uncertainties associated 
with the Chapter 11 Cases, the Debtors cannot accurately predict or quantify the ultimate impact 
of events that occur during the Chapter 11 Cases that may be inconsistent with the Debtors’ plans. 

8. Operating in Bankruptcy for a Long Period of Time May Harm the 
Debtors’ Businesses. 

The Debtors’ future results will be dependent upon the successful confirmation and 
implementation of a plan of reorganization. A long period of operations under Bankruptcy Court 
protection could have a material adverse effect on the Debtors’ businesses, financial condition, 
results of operations, and liquidity. So long as the proceedings related to the Chapter 11 Cases 
continue, senior management will be required to spend a significant amount of time and effort 
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dealing with the reorganization instead of focusing exclusively on business operations. A 
prolonged period of operating under Bankruptcy Court protection also may make it more difficult 
to retain management and other key personnel necessary to the success and growth of the Debtors’ 
businesses. In addition, the longer the proceedings related to the Chapter 11 Cases continue, the 
more likely it is that customers and suppliers will lose confidence in the Debtors’ ability to 
reorganize their businesses successfully and will seek to establish alternative commercial 
relationships. 

So long as the proceedings related to the Chapter 11 Cases continue, the Debtors may be 
required to incur substantial costs for professional fees and other expenses associated with the 
administration of the Chapter 11 Cases. If the chapter 11 proceedings last longer than anticipated, 
the Debtors may require additional debtor-in-possession financing to fund the Debtors’ operations. 
If the Debtors are unable obtain such financing in those circumstances, the chances of successfully 
reorganizing the Debtors’ businesses may be seriously jeopardized, the likelihood that the Debtors 
will instead be required to liquidate or sell their assets may be increased, and, as a result, Creditor 
recoveries may be significantly impaired. 

Furthermore, the Debtors cannot predict the ultimate amount of all settlement terms for the 
liabilities that will be subject to a plan of reorganization. Even after a plan of reorganization is 
approved and implemented, the Reorganized Debtors’ operating results may be adversely affected 
by the possible reluctance of prospective lenders and other counterparties to do business with a 
company that recently emerged from bankruptcy protection. 

9. Financial Results May Be Volatile and May Not Reflect Historical 
Trends. 

During the Chapter 11 Cases, the Debtors expect that their financial results will continue 
to be volatile as restructuring activities and expenses, contract terminations and rejections, and/or 
claims assessments significantly impact the Debtors’ consolidated financial statements. As a result, 
the Debtors’ historical financial performance likely will not be indicative of their financial 
performance after the Petition Date. 

In addition, if the Debtors emerge from chapter 11, the amounts reported in subsequent 
consolidated financial statements may materially change relative to historical consolidated 
financial statements, including as a result of revisions to the Debtors’ operating plans pursuant to 
a plan of reorganization. The Debtors also may be required to adopt “fresh start” accounting in 
accordance with Accounting Standards Codification 852 (“Reorganizations”) in which case their 
assets and liabilities will be recorded at fair value as of the fresh start reporting date, which may 
differ materially from the recorded values of assets and liabilities on the Debtors’ consolidated 
balance sheets. The Debtors’ financial results after the application of fresh start accounting also 
may be different from historical trends. The Financial Projections do not currently reflect the 
impact of fresh start accounting, which may have a material impact on the Financial Projections. 
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10. The Reorganized Debtors May Be Adversely Affected by Potential 
Litigation, Including Litigation Arising Out of the Chapter 11 Cases. 

In the future, the Reorganized Debtors may become parties to litigation. In general, 
litigation can be expensive and time consuming to bring or defend against. Such litigation could 
result in settlements or damages that could significantly affect the Reorganized Debtors’ financial 
results. It is also possible that certain parties will commence litigation with respect to the treatment 
of their Claims under the Combined Plan and Disclosure Statement. It is not possible to predict 
the potential litigation that the Reorganized Debtors may become party to nor the final resolution 
of such litigation. The impact of any such litigation on the Reorganized Debtors’ businesses and 
financial stability, however, could be material. 

11. Certain Claims May Not Be Discharged and Could Have a Material 
Adverse Effect on the Debtors’ Financial Condition and Results of Operations. 

The Bankruptcy Code provides that the confirmation of a plan of reorganization discharges 
a debtor from substantially all debts arising prior to confirmation. With few exceptions, all Claims 
that arise prior to the Debtors’ filing of their petitions or before confirmation of the plan of 
reorganization (a) would be subject to compromise and/or treatment under the plan of 
reorganization and/or (b) would be discharged in accordance with the terms of the plan of 
reorganization. Any Claims not ultimately discharged through a plan of reorganization could be 
asserted against the reorganized entity and may have an adverse effect on the Reorganized Debtors’ 
financial condition and results of operations. 

F. Feasibility 

Section 1129(a)(11) of the Bankruptcy Code requires that, in order for a plan to be 
confirmed, the Bankruptcy Court must find that confirmation of such plan is not likely to be 
followed by the liquidation or need for further reorganization of the debtor unless contemplated 
by the plan. 

In order to establish the feasibility of the Combined Plan and Disclosure Statement for 
purposes of section 1129(a)(11) of the Bankruptcy Code, the Debtors and their management team 
and advisors, have developed financial projections (the “Financial Projections”) to be attached 
to the Combined Plan and Disclosure Statement Supplement. The Financial Projections set forth 
the projected financial performance of the Reorganized Debtors over a defined period of time 
based upon a number of assumptions and factors. Based upon the Financial Projections, the 
Debtors believe that they will be a viable operation following the Chapter 11 Cases and that the 
Combined Plan and Disclosure Statement will meet the feasibility requirements of the Bankruptcy 
Code. 

G. Best Interests Test and Alternatives to the Combined Plan and Disclosure 
Statement   

Section 1129(a)(7) of the Bankruptcy Code requires that, with respect to an impaired class 
of claims or interests, each holder of an impaired claim or interest in such class either (i) accepts 
the plan or (ii) receives or retains under the plan property of a value, as of the effective date of the 
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plan, that is not less than the amount (value) such holder would receive or retain if the debtor was 
liquidated under chapter 7 of the Bankruptcy Code on the Effective Date. 

The Debtors believe that liquidation under chapter 7 would result in smaller distributions, 
if any, being made to Creditors than those provided for in the Combined Plan and Disclosure 
Statement because of: (a) the likelihood that the Debtors’ Assets would have to be sold or otherwise 
disposed of in an orderly fashion; (b) additional administrative expenses attendant to the 
appointment of a trustee and the trustee’s employment of attorneys and other professionals; and 
(c) additional expenses and Claims, some of which would be entitled to priority, which would be 
generated during the liquidation and from the rejection of leases and other executory contracts in 
connection with a cessation of the Debtors’ operations. In the opinion of the Debtors, given that 
Holders of Claims are receiving 100% recoveries under the Combined Plan and Disclosure 
Statement, the recoveries projected to be available in a chapter 7 liquidation are not likely to afford 
the Holders of Claims as great a realization potential as afforded to them under the Combined Plan 
and Disclosure Statement. 

Accordingly, the Debtors believe that in a chapter 7 liquidation, Holders of Claims would 
receive less than such Holders would receive under the Combined Plan and Disclosure Statement. 
There can be no assurance, however, as to values that would actually be realized in a chapter 7 
liquidation, nor can there be any assurance that a Court would accept the Debtors’ conclusions or 
concur with such assumptions in making its determinations under section 1129(a)(7) of the 
Bankruptcy Code. Therefore, the Debtors believe that the Combined Plan and Disclosure 
Statement provides the greatest possible value to all stakeholders under the circumstances, and has 
the greatest chance to be confirmed and consummated. 

The Debtors, with the assistance of their Professionals, have prepared a liquidation analysis 
(the “Liquidation Analysis”), attached hereto as Exhibit C and incorporated herein, to further 
establish that the Combined Plan and Disclosure Statement is in the best interests of Creditors.  

V. Unclassified Claims  

A. Administrative Expense Claims 

Requests for payment of Administrative Expense Claims must be Filed no later than the 
Administrative Expense Bar Date. Holders of Administrative Expense Claims that do not File 
requests for the allowance and payment thereof on or before the Administrative Expense Bar Date 
shall forever be barred from asserting such Administrative Expense Claims against the Debtors or 
the Estates; provided, however, taxing authorities and Holders of Claims under 28 U.S.C. § 1930 
shall not be required to file requests for payment of Administrative Expense Claims, and the 
Debtors shall pay taxes that arose after the Petition Date in the ordinary course of business to the 
greatest extent possible.  

Subject to the provisions of sections 328, 330(a), and 331 of the Bankruptcy Code, and 
unless the Holder of an Allowed Administrative Expense agrees to less favorable treatment or such 
Holder has been paid by any Debtor on account of such Allowed Administrative Expense prior to 
the Effective Date, each Holder of an Allowed Administrative Expense (other than holders of 
Professional Fee Claims for fees and expenses pursuant to section 1930 of chapter 123 of title 28 
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of the United States Code) will receive in full and final satisfaction of its Administrative Expense 
Claims an amount of Cash equal to the amount of such Allowed Administrative Expense in 
accordance with the following: (1) if an Administrative Expense is Allowed on or prior to the 
Effective Date, on the Effective Date or as soon as reasonably practicable thereafter (or, if not then 
due, when such Allowed Administrative Expense is due or as soon as reasonably practicable 
thereafter); (2) if such Administrative Expense is not Allowed as of the Effective Date, no later 
than thirty (30) days after the date on which an order allowing such Administrative Expense 
becomes a Final Order, or as soon as reasonably practicable thereafter; (3) if such Allowed 
Administrative Expense is based on liabilities incurred by the Debtors in the ordinary course of 
their business after the Petition Date in accordance with the terms and conditions of the particular 
transaction giving rise to such Allowed Administrative Expense without any further action by the 
holders of such Allowed Administrative Expense; (4) at such time and upon such terms as may be 
agreed upon by such holder and the Debtors or the Reorganized Debtors, as applicable; or (5) at 
such time and upon such terms as set forth in an order of the Bankruptcy Court. 

B. Professional Fee Claims  

Unless otherwise ordered by the Bankruptcy Court or provided herein, all Professionals or 
other Persons requesting compensation or reimbursement of Professional Fee Claims for services 
rendered before the Effective Date (including compensation requested by any Professional or other 
Entity for making a substantial contribution in the Chapter 11 Cases) in these Chapter 11 Cases 
shall File an application for final allowance of compensation and reimbursement of expenses no 
later than the Professional Fee Claims Bar Date.  

The Final Fee Hearing to determine the allowance of Professional Fee Claims shall be held 
as soon as practicable after the Professional Fee Claims Bar Date. The Debtors’ counsel shall File 
a notice of the Final Fee Hearing. Such notice shall be posted on the Case Website, and served 
upon counsel for all Professionals, the U.S. Trustee, and all parties on the Debtors’ Bankruptcy 
Rule 2002 service list.  

Allowed Professional Fee Claims of the Professionals shall be paid: (a) as soon as is 
reasonably practicable following the later of (i) the Effective Date and (ii) the date upon which the 
order relating to any such Allowed Professional Fee Claims is entered by the Bankruptcy Court; 
or (b) upon such other terms as agreed by the Holder of such an Allowed Professional Fee Claims.  

C. Priority Tax Claims 

Pursuant to Bankruptcy Code section 1129(a)(9)(C), unless otherwise agreed to by a 
Holder of an Allowed Priority Tax Claim and the Debtors, each Holder of an Allowed Priority Tax 
Claim shall receive, in full satisfaction of its Priority Tax Claim, payment in full in Cash of the 
Allowed amount of the Priority Tax Claim as of the Effective Date equal to the Allowed amount 
of the Priority Tax Claim, on or as soon as reasonably practicable after the later of (i) the Effective 
Date; (ii) the date the Priority Tax Claim becomes an Allowed Priority Tax Claim; or (iii) the date 
for payment provided by any agreement or arrangement between the Debtors or the Reorganized 
Debtors, as the case may be, and the Holder of the Allowed Priority Tax Claim. 
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The Debtors estimate that the aggregate amount of Allowed Priority Tax Claims does not 
exceed $205,414.48. 

D. Statutory Fees  

All fees due and payable pursuant to section 1930 of Title 28 of the U.S. Code, together 
with the statutory rate of interest set forth in section 3717 of Title 31 of the U.S. Code to the extent 
applicable (“Quarterly Fees”) prior to the Effective Date shall be paid by the Debtors on the 
Effective Date.  After the Effective Date, the Debtors and the Reorganized Debtors shall be jointly 
and severally liable to pay any and all Quarterly Fees when due and payable.  The Debtors shall 
file all monthly operating reports due prior to the Effective Date when they become due, using 
UST Form 11-MOR.  After the Effective Date, each of the Reorganized Debtors shall file with the 
Bankruptcy Court separate UST Form 11-PCR reports when they become due. Each and every one 
of the Debtors and the Reorganized Debtors shall remain obligated to pay Quarterly Fees to the 
Office of the U.S. Trustee until the earliest of that particular Debtor's case being closed, dismissed 
or converted to a case under Chapter 7 of the Bankruptcy Code.  The U.S. Trustee shall not be 
required to file any Administrative Claim in the case, and shall not be treated as providing any 
release under the Combined Plan and Disclosure Statement.  

E. Great Rock DIP Claims 

Each Holder of an Allowed Great Rock DIP Claim shall receive, in full satisfaction of its 
Great Rock DIP Claim, payment in full in Cash of the Allowed amount of the Great Rock DIP 
Claim on the Effective Date from the proceeds of the Senior Exit Facility. 

The Debtors estimate that the aggregate amount of Great Rock DIP Claims does not exceed 
$19,686,980.00. 

F. RBC DIP Claims 

On the Effective Date, in full and final satisfaction, compromise, settlement, release, and 
discharge of, and in exchange for, each Allowed RBC DIP Claim, each Holder of an Allowed RBC 
DIP Claim shall receive, New First Out Term Notes in an amount equal to the Allowed amount of 
such Holder’s RBC DIP Claims on the Effective Date. 

The Debtors estimate that the aggregate amount of RBC DIP Claims does not exceed 
$10,000,000. 

VI. Classification and Treatment of Claims and Interests 

A. Classification of Claims and Interests 

The below categories of Claims and Interests classify such Claims and Interests for all 
purposes, including voting, Confirmation, and Distribution pursuant hereto and pursuant to 
Bankruptcy Code sections 1122 and 1123. 
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B. Treatment of Claims and Interests 

1. Class 1 – Other Priority Claims  

Except to the extent that a Holder of an Allowed Other Priority Claim has agreed to a less 
favorable treatment of such Claim, and only to the extent that any such Allowed Other Priority 
Claim has not been paid in full prior to the Effective Date, each such Holder of an Allowed Other 
Priority Claim shall receive Cash in an amount equal to such Allowed Other Priority Claim, on or 
as soon as reasonably practicable after the later of (i) the Effective Date; (ii) the date the Other 
Priority Claim becomes an Allowed Claim; or (iii) the date for payment provided by any agreement 
or arrangement between the Debtors or the Reorganized Debtors, as the case may be, and the 
Holder of the Allowed Other Priority Claim.  

The Debtors estimate that the aggregate amount of Allowed Other Priority Claims does not 
exceed $0. Class 1 Claims are Unimpaired and deemed to accept the Combined Plan and 
Disclosure Statement. 

2. Class 2 - Other Secured Claims 

Except to the extent that a Holder of an Allowed Other Secured Claim has agreed to a less 
favorable treatment of such Claim, and only to the extent that any such Allowed Secured Claim 
has not been paid in full prior to the Effective Date, on the later of the Effective Date and the date 
on which the Other Secured Claim is Allowed, each Holder of an Allowed Other Secured Claim 
shall receive, at the sole and exclusive option of the Reorganized Debtors: (a) Cash equal to the 
amount of such Claim; (b) the collateral securing its Allowed Other Secured Claim; 
(c) Reinstatement of its Allowed Other Secured Claim; or (d) such other treatment that renders its 
Allowed Other Secured Claim Unimpaired in accordance with Bankruptcy Code section 1124. In 
the event the Reorganized Debtors treat a Claim under clause (a) of this Section, the Liens securing 
such Allowed Other Secured Claim shall be deemed released, terminated, and extinguished, in 
each case without further notice to or order of the Bankruptcy Court, act or action under applicable 
law, regulation, order or rule or the vote, consent, authorization, or approval of any Person. The 
Debtors and the Reorganized Debtors specifically reserve the right to challenge the validity, nature, 
and perfection of, and to avoid pursuant to the provisions of the Bankruptcy Code and other 
applicable law, any purported Liens relating to the Other Secured Claims. 

The Debtors estimate that the aggregate amount of Allowed Other Secured Claims will not 
exceed $0. Class 2 Claims are Unimpaired and deemed to accept the Combined Plan and 
Disclosure Statement. 

3. Class 3 – Prepetition Mezzanine Claims 

Except to the extent that a Holder of an Allowed Prepetition Mezzanine Claim has agreed 
to a less favorable treatment of such Claim, and only to the extent that any such Allowed 
Prepetition Mezzanine Claim has not been paid in full prior to the Effective Date, each such Holder 
of an Allowed Prepetition Mezzanine Claim shall receive (a) solely with respect to Holders of 
Prepetition Mezzanine Claims arising from the Original Mezzanine Loans (other than the 
Prepetition Last Out Loans), New First Out Term Notes in an amount equal $2,500,000 on the 
Effective Date, and New Last Out Term Notes in an amount equal to no less than $3,952,501.05, 
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which, for the avoidance of doubt, shall be purchased by Falcon and the Founders on the Effective 
Date in the form of participations pursuant to the terms of the Out-Of-Court Restructuring (as 
defined below) and subject to the terms of the Mezzanine Exit Facility,  and (b) solely as to Holders 
of Prepetition Mezzanine Claims arising from Prepetition Last Out Loans, the Founder Preferred 
Equity (as defined herein) in Basic Fun TopCo pursuant to the Last Out Conversion (as defined 
herein), on or as soon as reasonably practicable after the later of (i) the Effective Date; (ii) the date 
the Prepetition Mezzanine Claim becomes an Allowed Claim; or (iii) the date for payment 
provided by any agreement or arrangement between the Debtors or the Reorganized Debtors, as 
the case may be, and the Holder of the Allowed Prepetition Mezzanine Claim.  

The Debtors estimate that the aggregate amount of Allowed Prepetition Mezzanine Claims 
does not exceed $9,188,914.00. Class 3 Claims are Impaired and entitled to vote on the Combined 
Plan and Disclosure Statement. 

4. Class 4 – TopCo Note Claims 

On the Effective Date, each such Holder of an Allowed TopCo Note Claim shall receive 
such Holder’s Pro Rata share of the New TopCo Notes and such Holder’s Pro Rata share of the 
New TopCo Note Cash Payment.  

The TopCo Note Claims shall be Allowed in the aggregate amount of $49,189,511.36. 
Class 4 Claims are Unimpaired and deemed to accept the Combined Plan and Disclosure 
Statement. 

5. Class 5 – General Unsecured Claims 

Except to the extent that a Holder of an Allowed General Unsecured Claim has agreed to 
a less favorable treatment of such Claim, and only to the extent that any such Allowed General 
Unsecured Claim has not been paid by any applicable Debtors prior to the Effective Date, on the 
Effective Date, or as soon as reasonably practicable thereafter, the Debtors or Reorganized 
Debtors, as applicable, shall continue to pay or dispute each General Unsecured Claim in the 
ordinary course of business as if the Chapter 11 Cases had never been commenced. 

The Debtors estimate that the aggregate amount of Allowed General Unsecured Claims 
will be approximately $25,656,893.65. Class 5 Claims are Unimpaired and deemed to accept the 
Combined Plan and Disclosure Statement.  

6. Class 6 – Intercompany Claims 

Except to the extent that a Holder of an Allowed Intercompany Claim has agreed to a less 
favorable treatment of such Allowed Intercompany Claim, each such Holder of an Allowed 
Intercompany Claim shall receive Reinstatement of its Allowed Intercompany Claim.  

Class 6 Claims are Unimpaired and deemed to accept the Combined Plan and Disclosure 
Statement. 
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7. Class 7 – Interests  

Except to the extent that a Holder of an Allowed Interest has agreed to a less favorable 
treatment of such Allowed Interest, each such Holder of an Allowed Interest shall receive 
Reinstatement of its Allowed Interests.  

Class 7 Interests are Unimpaired and deemed to accept the Combined Plan and Disclosure 
Statement. 

C. Impaired Claims and Interests 

Under the Combined Plan and Disclosure Statement, Holders of Claims in Class 3 is an 
Impaired Class pursuant to Bankruptcy Code section 1124 because the Combined Plan and 
Disclosure Statement alters the legal, equitable or contractual rights of the Holders of such Claims 
treated in such Class. 

D. Cramdown and No Unfair Discrimination  

To the extent that any Impaired Class does not accept the Combined Plan and Disclosure 
Statement, the Debtors will seek Confirmation pursuant to Bankruptcy Code section 1129(b). This 
provision allows the Bankruptcy Court to confirm a plan accepted by at least one Impaired Class 
so long as it does not unfairly discriminate and is fair and equitable with respect to each class of 
claims and interest that is Impaired and has not accepted the plan. Colloquially, this mechanism is 
known as a “cramdown.”  

The Debtors believe the treatment of Claims and Interests described in the Combined Plan 
and Disclosure Statement are fair and equitable and do not discriminate unfairly. The proposed 
treatment of Claims and Interests provides that each Holder of such Claim or Interest will be treated 
identically within its respective class and that, except when agreed to by such Holder, no Holder 
of any Claim or Interest junior will receive or retain any property on account of such junior Claim 
or Interest. 

VII. Confirmation Procedures  

A. Confirmation Procedures 

1. Combined Hearing 

The Confirmation Hearing before the Bankruptcy Court has been scheduled for October 
21, 2024 at 11:30 a.m. (ET) at the United States Bankruptcy Court, 824 North Market Street, 3rd 
Floor, Courtroom #7, Wilmington, DE 19801 to consider (a) approval of the Combined Plan and 
Disclosure Statement as providing adequate information pursuant to Bankruptcy Code section 
1125, and (b) confirmation of the Combined Plan and Disclosure Statement pursuant to 
Bankruptcy Code section 1129. The Confirmation Hearing may be adjourned from time to time 
by the Bankruptcy Court without further notice, except for an announcement of the adjourned date 
made at the Confirmation Hearing and Filed with the Court. 
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2. Procedure for Objections 

Any objection to approval or confirmation of the Combined Plan and Disclosure Statement 
must be made in writing and specify in detail the name and address of the objector, all grounds for 
the objection and the amount of the Claim held by the objector. Any such objection must be Filed 
by October 11, 2024 at 4:00 p.m. (ET) with the Bankruptcy Court and served on (i) the Debtors, 
c/o Basic Fun, Inc., 301 Yamato Road, Suite 4200, Boca Raton, FL 33431; (ii) counsel to the 
Debtors, Polsinelli PC, 222 Delaware Avenue, Suite 1101, Wilmington, Delaware 19801, Attn: 
Shanti M. Katona (skatona@polsinelli.com) and 1401 Eye Street N.W., Suite 800, Washington, 
D.C. 20005, Attn: Mark B. Joachim (mjoachim@polsinelli.com), and 2049 Century Park East, 
Suite 2900 
Los Angeles, CA 90067, Attn: Tanya Behnam (tbehnam@polsinelli.com); (iv) counsel to RBC, 
Klehr Harrison Harvey Branzburg LLP, 919 N. Market Street, Suite 1000, Wilmington, DE 19801 
Attn: Domenic Pacitti (dpacitti@klehr.com); Richard Beck (rbeck@klehr.com); Sally Veghte 
(SVeghte@klehr.com) and Orrick, Herrington & Sutcliffe LLP, 51 West 52nd Street, New York, 
NY 10019, Attn: Raniero D’Aversa (rdaversa@orrick.com) and 400 Capitol Mall, Suite 3000, 
Sacramento, CA 95814, Attn: Nick Sabatino (nsabatino@orrick.com); (v) counsel to Great Rock, 
Young Conaway Stargatt & Taylor, LLP, 1000 North King Street, Wilmington, DE 19801, Attn: 
Edmon L. Morton (emorton@ycst.com), Matthew B. Lunn (mlunn@ycst.com), and Paul Hastings 
LLP, 515 S. Flower Street, 25th Floor, Los Angeles, CA 90071, Attn: Justin E. Rawlins 
(justinrawlins@paulhastings.com), Jennifer B. Hildebrandt 
(jenniferhildebrandt@paulhastings.com), and 200 Park Ave, New York, NY 10166, Attn: 
Matthew D. Friedrick (matthewfriedrick@paulhastings.com); (vi) counsel to Falcon, Landis Rath 
& Cobb LLP, 919 Market St., Suite 1800, P.O. Box 2087, Wilmington, DE 19899, Attn: Richard 
Cobb (cobb@lrclaw.com), Joshua Brooks (brooks@lrclaw.com) and Paul, Weiss, Rifkind, 
Wharton & Garrison LLP, 1285 Avenue of the Americas, New York, NY 10019, Attn: Sean A. 
Mitchell (smitchell@paulweiss.com), Nicholas Krislov (nkrislov@paulweiss.com),  and (vii) the 
Office of the United States Trustee, 844 King Street, Suite 2207, Lockbox 35, Wilmington, 
Delaware 19801, Attn: Timothy J. Fox, Jr. (Timothy.fox@usdoj.gov). Unless an objection is 
timely Filed and served, it may not be considered by the Bankruptcy Court.  

3. Requirements for Confirmation  

The Bankruptcy Court will confirm the Combined Plan and Disclosure Statement only if 
the requirements of Bankruptcy Code section 1129 are met. As set forth in the Combined Plan and 
Disclosure Statement, the Debtors believe that the Combined Plan and Disclosure Statement: (a) 
meets the cramdown requirements; (b) meets the feasibility requirements; (c) is in the best interests 
of Creditors; (d) has been proposed in good faith; and (e) meets all other technical requirements 
imposed by the Bankruptcy Code.  

Additionally, pursuant to Bankruptcy Code section 1126, under the Combined Plan and 
Disclosure Statement, only Holders of Claims in Impaired Classes are entitled to vote. 

Case 24-11432-CTG    Doc 249    Filed 10/21/24    Page 60 of 93

mailto:cobb@lrclaw.com
mailto:brooks@lrclaw.com
mailto:smitchell@paulweiss.com
mailto:nkrislov@paulweiss.com


  

51 
99153184.6 

B. Solicitation and Voting Procedures  

1. Substantive Consolidation  

Except as otherwise expressly provided in the Combined Plan and Disclosure Statement, 
each Debtor shall continue to maintain its separate corporate existence for all purposes other than 
the treatment of Claims under the Combined Plan and Disclosure Statement and Distributions. On 
the Effective Date, (1) all liabilities of each of the Debtors shall be deemed merged or treated as 
though they were merged into and with the assets and liabilities of each other, (2) any obligation 
of a Debtor and any guarantee thereof by any other Debtor shall be deemed to be one obligation, 
and any such guarantee shall be eliminated, (4) each Claim filed or to be filed against more than 
one Debtor shall be deemed filed only against one consolidated Debtor and shall be deemed a 
single Claim against and a single obligation of the Debtors, and (5) any joint or several liability of 
the Debtors shall be deemed one obligation of the Debtors. Such substantive consolidation shall 
not (other than for purposes relating to the Combined Plan and Disclosure Statement) affect the 
legal and corporate structures of the Reorganized Debtors. 

If Bankruptcy Court does not approve the substantive consolidation of all of the Estates for 
the purposes set forth herein: (1) the Combined Plan and Disclosure Statement shall be treated as 
a separate plan of reorganization for each Debtor not substantively consolidated, and (2) the 
Debtors shall not be required to resolicit votes with respect to the Combined Plan and Disclosure 
Statement. 

The Combined Plan and Disclosure Statement shall serve as, and shall be deemed to be, a 
motion for entry of an order substantively consolidating the Chapter 11 Cases for the limited 
purposes set forth herein. If no objection to substantive consolidation is timely filed and served by 
any Holder of an Impaired Claim on or before the deadline to object to the confirmation of the 
Combined Plan and Disclosure Statement, or such other date as may be fixed by the Bankruptcy 
Court and the Debtors meet their burden of introducing evidence to establish that substantive 
consolidation is merited under the standards of applicable bankruptcy law, the Confirmation Order, 
which shall be deemed to substantively consolidate the Debtors for the limited purposes set forth 
herein, may be entered by the Bankruptcy Court. If any such objections are timely filed and served, 
a hearing with respect to the substantive consolidation of the Chapter 11 Cases and the objections 
thereto shall be scheduled by the Bankruptcy Court, which hearing shall coincide with the 
Confirmation Hearing. 

2. Eligibility to Vote on the Combined Plan and Disclosure Statement  

Except as otherwise ordered by the Bankruptcy Court, only Holders of Claims in Class 3 
may vote on the Combined Plan and Disclosure Statement pursuant to Bankruptcy Code section 
1126. To vote on the Combined Plan and Disclosure Statement, a Holder must hold a Claim in 
Class 3 and have a Claim that is identified on the Schedules and is not listed as disputed, 
unliquidated, or contingent, or be the holder of a Claim that has been temporarily Allowed for 
voting purposes only under Bankruptcy Rule 3018(a). 
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ACCORDINGLY, A BALLOT FOR ACCEPTANCE OR REJECTION OF THE 
COMBINED PLAN AND DISCLOSURE STATEMENT IS BEING PROVIDED ONLY TO 
HOLDERS OF CLAIMS IN CLASS 3. 

3. Solicitation Package 

Accompanying the Combined Plan and Disclosure Statement for the purposes of 
solicitation votes on the Combined Plan and Disclosure Statement are Solicitation Packages, which 
contain copies of: (a) the Confirmation Hearing Notice; (b) the Interim Approval and Procedures 
Order, excluding the exhibits annexed thereto; (c) a Ballot; (d) the Combined Plan and Disclosure 
Statement and all exhibits annexed thereto; and (e) such other documents the Bankruptcy Court 
may direct or approve or that the Debtors deem appropriate.  

Holders of Claims and Interests in non-voting classes that are deemed to accept the 
Combined Plan and Disclosure Statement will receive packages consisting of: (a) the Confirmation 
Hearing Notice; and (b) a notice of such Holder’s non-voting status (deemed to accept).  

4. Voting Procedures and Voting Deadline 

The Voting Record Date for determining which Holders of Claims in Class 3 may vote on 
the Combined Plan and Disclosure Statement is the earlier of September 30, 2024 and the date of 
entry of the Interim Approval and Procedures Order.  

The Voting Deadline by which Stretto must RECEIVE original Ballots is October 11, 2024 
at 4:00 p.m. (ET). In order to be counted as a vote to accept or reject the Combined Plan and 
Disclosure Statement, each Ballot must be properly delivered to Stretto by either (i) first class mail, 
overnight courier, or hand delivery to Stretto at the following address: Basic Fun, Inc., et al. Ballot 
Processing, c/o Stretto, 410 Exchange, Suite 100, Irvine, CA 92602, or (ii) online transmission 
through Stretto’s customized, electronic balloting platform (“E-Ballot Portal”). The E-Ballot 
Portal will be available on the Case Website for these Chapter 11 Cases.  Holders may cast an E-
Ballot and electronically sign and submit such electronic ballot via the E-Ballot Portal. Instructions 
for casting an electronic Ballot will be available on the Case Website. 

If you are entitled to vote to accept or reject the Combined Plan and Disclosure Statement, 
a Ballot is enclosed. Please carefully review the Ballot instructions and complete the Ballot by: (a) 
indicating your acceptance or rejection of the Combined Plan and Disclosure Statement; and (b) 
signing and returning the Ballot to Stretto.  

If you are a member of a Voting Class and did not receive a Ballot, received a damaged 
Ballot, or lost your Ballot, contact Stretto at: TeamBasicFun@stretto.com or (833) 394-1658. 

The following Ballots will not be counted or considered: 

(1) any Ballot received after the Voting Deadline, unless the Bankruptcy Court grants 
an extension to the Voting Deadline with respect to such Ballot;  

(2) any Ballot that is illegible or contains insufficient information;  
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(3) any Ballot cast by a Person or Entity that does not hold a Claim in a Voting Class;  

(4) any Ballot timely received that is cast in a manner that indicates neither acceptance 
nor rejection of the Combined Plan and Disclosure Statement or that indicates both 
acceptance and rejection of the Combined Plan and Disclosure Statement; 

(5) simultaneous duplicative Ballots voted inconsistently;  

(6) Ballots partially rejecting and partially accepting the Combined Plan and 
Disclosure Statement;  

(7) any Ballot received other than the official form sent by Stretto;  

(8) any unsigned Ballot; or 

(9) any Ballot that is submitted by facsimile or e-mail.  

5. Deemed Acceptance or Rejection 

Holders of Claims and Interests in Classes 1, 2, 4, 5, 6, and 7 are Unimpaired, and thus 
deemed to accept the Combined Plan and Disclosure Statement. Under Bankruptcy Code section 
1126(f), Holders of such Claims and Interests are conclusively presumed to have accepted the 
Combined Plan and Disclosure Statement, and the votes of the Holders of such Claims and 
Interests shall not be solicited. 

Holders of Claims in Class 3 are Impaired and entitled to vote to accept or reject the 
Combined Plan and Disclosure Statement. 

6. Acceptance by Impaired Classes 

In order for the Combined Plan and Disclosure Statement to be accepted by an Impaired 
Class of Claims, a majority in number (i.e., more than half) and two-thirds in dollar amount of the 
Claims voting (of each Impaired Class of Claims) must vote to accept the Combined Plan and 
Disclosure Statement. At least one (1) Impaired Class of Creditors, excluding the votes of insiders, 
must actually vote to accept the Combined Plan and Disclosure Statement. The Debtors urge that 
you vote to accept the Combined Plan and Disclosure Statement.  

YOU ARE URGED TO COMPLETE, DATE, SIGN AND PROMPTLY MAIL THE 
BALLOT ATTACHED TO THE NOTICE. PLEASE BE SURE TO COMPLETE THE 
BALLOT PROPERLY AND LEGIBLY IDENTIFY THE EXACT AMOUNT OF YOUR 
CLAIM AND THE NAME OF THE CREDITOR. 

VIII. Implementation and Execution of the Combined Plan and Disclosure Statement  

A. Effective Date 

The Effective Date shall not occur until all conditions for the Effective Date are satisfied 
or otherwise waived in accordance with the terms of the Combined Plan and Disclosure Statement. 
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Upon occurrence of the Effective Date, the Debtors shall File the Notice of Effective Date, which 
shall also be posted on the Case Website. 

B. Implementation of the Combined Plan and Disclosure Statement   

The Combined Plan and Disclosure Statement shall be implemented through the Effective 
Date Transactions as described in detail below; provided, however, that the provisions contained 
in the Combined Plan and Disclosure Statement shall be subject in all respects to the provisions of 
the Final DIP Order and Restructuring Support Agreement; and nothing in the Combined Plan and 
Disclosure Statement shall be deemed to modify, negate, abrogate, overrule or supersede the terms 
and provisions of the aforementioned documents. 

C. Senior Exit Facility 

The Confirmation Order shall include approval of the Senior Exit Facility and authorization 
for the Reorganized Debtors to enter into and execute the Senior Exit Facility Documents and such 
other documents as may be required to effectuate the treatment afforded to the lenders under the 
Senior Exit Facility pursuant to the Senior Exit Facility Documents. The Reorganized Debtors may 
use the Senior Exit Facility for any purpose permitted thereunder. including the funding of 
obligations under the Combined Plan and Disclosure Statement and satisfaction of ongoing 
working capital needs. 

The Reorganized Debtors are authorized to execute and deliver the Senior Exit Facility 
Documents and perform their obligations thereunder including, without limitation, the payment or 
reimbursement of any fees, expenses, losses, damages, or indemnities. Subject to the occurrence 
of the Effective Date the Senior Exit Facility Documents shall constitute the legal, valid, and 
binding obligations of the Reorganized Debtors and be enforceable in accordance with their 
respective terms.  

The material terms of the Senior Exit Facility are as follows: 

Term Description 

Facility A Revolving Credit Facility (“Revolver”) in the amount of up to 
$50,000,000.  

Security and Priority A first priority lien on all assets of the Reorganized Debtors, and any 
parent companies or subsidiaries of the Reorganized Debtors (not 
including Basic Fun TopCo) including cash, accounts receivables, 
inventory, unencumbered machinery & equipment, intellectual property, 
and stock of the Reorganized Debtors and any parent companies or 
subsidiaries (not including Basic Fun TopCo). 

Maturity Date The Senior Exit Facility will have a maturity date three (3) years from 
the closing date of the Senior Exit Facility. 

Interest Rate The Senior Exit Facility will accrue interest at the annual Secured 
Overnight Financing Rate (“SOFR”) plus 4.25% on the Revolver, with 
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SOFR having a floor of 2.00%, payable in cash on the first day of each 
calendar month. 

 

D. Mezzanine Exit Facility 

The Confirmation Order shall include approval of the Mezzanine Exit Facility and 
authorization for the Reorganized Debtors to enter into and execute the Mezzanine Exit Facility 
Documents and such other documents as may be required to effectuate the treatment afforded to 
the lenders under the Mezzanine Exit Facility pursuant to the Mezzanine Exit Facility Documents. 
The Reorganized Debtors may use the Mezzanine Exit Facility for any purpose permitted 
thereunder. 

The Reorganized Debtors are authorized to execute and deliver the Mezzanine Exit Facility 
Documents and perform their obligations thereunder including, without limitation, the payment or 
reimbursement of any fees, expenses, losses, damages, or indemnities. Subject to the occurrence 
of the Effective Date the Mezzanine Exit Facility Documents shall constitute the legal, valid, and 
binding obligations of the Reorganized Debtors and be enforceable in accordance with their 
respective terms. 

The material terms of the Mezzanine Exit Facility are as follows: 

Term Description 

Facility New First Out Term Loans in an aggregate principal amount equal to 
$12,500,000 plus paid-in-kind principal plus accrued and unpaid interest 
thereafter. 
 
New Last Out Term Loans in an aggregate principal amount equal to 
$3,952,501.05. 

Security and Priority Liens on all assets of the Reorganized Debtors, and any parent 
companies or subsidiaries of the Reorganized Debtors (not including 
Basic Fun TopCo) including cash, accounts receivables, inventory, 
unencumbered machinery & equipment, intellectual property, and stock 
of the Reorganized Debtors. The liens granted under the Mezzanine Exit 
Facility will be subordinate to the liens granted under the Senior Exit 
Facility and any parent companies or subsidiaries of the Reorganized 
Debtors (not including Basic Fun TopCo). 

Maturity Date The Mezzanine Exit Facility will have a maturity date three (3) years 
and 90 days after the closing date of the Mezzanine Exit Facility.  

Interest Rate New First Out Term Loans 
 Cash Pay: 12.5% 
 PIK (if cash pay not permitted): 16% 
 Default: 2% 

New Last Out Term Loans  
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 Cash Pay: 8%   
 PIK: 8% 
 Default: 2% 

 

E. General Settlement of Claims and Interests. 

In consideration for the classification, distributions, releases, and other benefits provided 
under this Combined Plan and Disclosure Statement, on the Effective Date, the provisions of this 
Combined Plan and Disclosure Statement shall constitute a set of integrated, good-faith 
compromises and settlements of all Claims, Interests, Causes of Action belonging to the Debtors 
or the Debtors’ Bankruptcy Estate, and controversies resolved pursuant to this Combined Plan and 
Disclosure Statement. This Combined Plan and Disclosure Statement shall be deemed a motion by 
the Debtors to approve such compromises and settlements and section 1123 of the Bankruptcy 
Code, and the entry of the Confirmation Order shall constitute the Bankruptcy Court’s approval of 
such compromises and settlements under section 1123 of the Bankruptcy Code, as well as a finding 
by the Bankruptcy Court that such integrated compromises or settlements are in the best interests 
of the Debtors, the Estates, and Holders of Claims and Interests, and are fair, equitable, and within 
the range of reasonableness. Subject to Article X, distributions made to Holders of Allowed Claims 
and Allowed Interests in any Class are intended to be and shall be final and indefeasible and shall 
not be subject to avoidance, turnover, or recovery by any other Person. 

F. Restructuring Transactions. 

Without limiting any rights and remedies of the Debtors or Reorganized Debtors under this 
Combined Plan and Disclosure Statement or applicable law, but in all cases subject to the terms 
and conditions of the Restructuring Support Agreement, the Term Sheets, and any consents or 
approvals required thereunder, the entry of the Confirmation Order shall constitute authorization 
for the Debtors and Reorganized Debtors, as applicable, to take, or to cause to be taken, all actions 
necessary or appropriate to consummate and implement the provisions of this Combined Plan and 
Disclosure Statement (the “Restructuring Transactions”) before, on, and after the Effective 
Date, including such actions as may be necessary or appropriate to effectuate a corporate 
restructuring of their respective businesses and to otherwise simplify the overall corporate 
structure of the Reorganized Debtors. Such Restructuring Transactions may include (1) the 
execution and delivery of appropriate agreements or other documents of merger, consolidation, 
restructuring, disposition, liquidation, or dissolution containing terms that are consistent with the 
terms of this Combined Plan and Disclosure Statement, the Restructuring Support Agreement, and 
the Term Sheets, and that satisfy the applicable requirements of applicable state law and such other 
terms to which the applicable entities may agree; (2) the execution and delivery of appropriate 
instruments of transfer, assignment, assumption, or delegation of any asset, property, right, 
liability, duty, or obligation on terms consistent with the terms of this Combined Plan and 
Disclosure Statement, the Restructuring Support Agreement and the Term Sheets, and having such 
other terms to which the applicable Entities may agree; (3) the filing of appropriate certificates or 
articles of merger, consolidation, or dissolution pursuant to applicable state law; (4) the execution 
and delivery of the Senior Exit Facility Documents; (5) the execution and delivery of the 
Mezzanine Exit Facility Documents; (6) any actions reasonably required by the Debtors to take to 
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implement the Out-of-Court Restructuring, (7) the execution and delivery of the New 
Organizational Documents, and any certificates or articles of incorporation, bylaws, or such 
applicable formation documents (if any) of each Reorganized Debtor, and (8) all other actions that 
the Debtors, Reorganized Debtors and/or the applicable Entities determine to be necessary or 
appropriate, including making filings or recordings that may be required by applicable state law 
or foreign law in connection with such transactions, but in all cases subject to the terms and 
conditions of this Combined Plan and Disclosure Statement, the Restructuring Support Agreement, 
the Term Sheets, and any consents or approvals required thereunder. 

The Confirmation Order shall be deemed to, pursuant to both section 1123 and section 363 
of the Bankruptcy Code, authorize, among other things, all actions as may be necessary or 
appropriate to effect any transaction described in, approved by, contemplated by, or necessary to 
effectuate the Restructuring Transactions (including any other transaction described in, approved 
by, contemplated by, or necessary to effectuate this Combined Plan and Disclosure Statement). 

G. Out-of-Court Restructuring. 

In addition to the Restructuring Transactions described in the Combined Plan and 
Disclosure Statement, the Non-Debtor Parties will contemporaneously consummate an out-of-
court restructuring of Basic Fun TopCo (the “Out-of-Court Restructuring”). The Out-of-Court 
Restructuring contemplates the following:8 

1. The Fourth Amended LPA 

On the Effective Date, the General Partner, the Founders, and Falcon agree to enter into 
the Fourth Amended LPA. The Fourth Amended LPA shall constitute Basic Fun TopCo’s fourth 
amended and restated limited partnership agreement.  

2. Mezzanine Facility Paydown 

On the Effective Date, Falcon shall purchase participations totaling $2,500,000 of New 
Last Out Term Loans under the Mezzanine Exit Facility and the Founders shall purchase 
participations totaling $1,452,501.93. Such last out loans shall be junior in payment priority to the 
other loans under the Mezzanine Exit Facility, and interest on such last out loans shall not be paid 
in cash if interest on the other loans under the Mezzanine Exit Facility is paid in-kind. 

Pursuant to the Falcon and Founders Term Sheet, the Founders’ existing commitment to 
purchase participations of Prepetition Last Out Loans under the Amended and Restated Mezzanine 
Credit Agreement totaling no less than $3,952,501.05 (the “Prepetition Mezzanine Facility 
Paydown”) was deferred to the earlier to occur of (i) the Effective Date and (ii) October 30, 2024. 

If the Prepetition Mezzanine Facility Paydown occurs in connection with the occurrence 
of the Effective Date, Falcon shall purchase participations totaling $2,500,000 of last out loans 
under the Mezzanine Exit Facility due to RBC and the Founders shall purchase participations 
totaling $1,452,501.93.  Such last out loans shall be junior in payment priority to the other loans 

 
8 For the avoidance of doubt, this description of the Out-of-Court Restructuring transaction is being provided for 
disclosure purposes only. 

Case 24-11432-CTG    Doc 249    Filed 10/21/24    Page 67 of 93



  

58 
99153184.6 

under the Mezzanine Exit Facility, and interest on such last out loans shall not be paid in cash if 
interest on the other loans under the Mezzanine Exit Facility is paid in-kind. 

If the Effective Date occurs after October 30, 2024, the Founders may request an extension 
of the Prepetition Mezzanine Facility Paydown from RBC. If no extension is granted and the 
Prepetition Mezzanine Facility Paydown occurs prior to the Effective Date, Founders shall 
purchase participations totaling $3,952,501.05 of Prepetition Last Out Loans under the Amended 
and Restated Mezzanine Credit Agreement. On the Effective Date, the $3,952,501.05 of 
Prepetition Last Out Loans purchased by the Founders will convert to New Last Out Term Loans 
under the Mezzanine Exit Facility. On the Effective Date, Falcon will reimburse the Founders for 
their $2,500,000 portion of the Prepetition Last Out Loans. 

On the Effective Date, in exchange for Falcon and the Founders’ purchase of last out loans 
and the Last Out Conversion (as defined below), the Prepetition Mezzanine Secured Obligations 
shall be refinanced pursuant to a cashless exchange of loans into the Mezzanine Exit Facility 
consistent with the terms of the RBC Term Sheet, including a maturity date that is three (3) years 
plus 90 days after the Effective Date (as defined below).  

3. Loan and Note Conversion  

On the Effective Date, (i) the Prepetition Last Out Loans held by the Founders issued under 
the Amended and Restated Mezzanine Credit Agreement shall convert into the preferred equity of 
Basic Fun TopCo (the “Last Out Conversion”) issued to the Founders in the transaction 
(collectively, the “Founder Preferred Equity”); (ii) the TopCo Notes previously held by the 
Founders and subsequently converted into junior preferred equity of Basic Fun TopCo, shall 
convert into Founder Preferred Equity, at the Founder’s option (the “Founders Notes 
Conversion”); and (iii) the remaining TopCo Notes will be reinstated as New TopCo Notes (after 
giving effect to the New TopCo Note Cash Payment).  

4. Equity Restructuring  

On the Effective Date, the preferred equity of Basic Fun TopCo shall be restructured to a total of 
$35,000,000, comprised of:  

 $25,000,000 to Falcon on account of pre-transaction preferred equity, 

 $10,000,000 to the Founders on account of the Last Out Conversion and/or the 
Founders Notes Conversion, at the Founders’ option.   

Other existing preferred equity held by Falcon shall be equitized into common equity, as stated 
below (the “Preferred Equity Equitization”).  

 

Further, on the Effective Date, the common equity of Basic Fun TopCo shall be restructured to 
be: 

 32.5% to Falcon in account of the Preferred Equity Equitization and its preexisting 
common equity;  

 67.5% to the Founders (the “Founder Equity Issuance”), subject to dilution by the MIP.  
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5. Management Incentive Plan 

On the Effective Date, Basic Fun TopCo shall establish a new MIP from an allocation of 
common equity from the Founder Equity Issuance.  For the avoidance of doubt, approval of the 
MIP shall be subject to the approval of the Jay Foreman and will contain at least 10% of the 
common equity. Neither of the Founders will participate in the MIP unless Falcon consents thereto. 

6. Governance 

For all Major Decisions,9 the Advisory Committee and the boards of directors (or 
equivalents) of Basic Fun and Holdco (the “Boards”) shall be reconstituted and comprised of: 

 two (2) directors appointed by the Founders,  

 two (2) directors appointed by Falcon, and  

 one (1) independent director acceptable to the Founders and Falcon. 

 
The Advisory Committee and the Boards shall be reconstituted and comprised of: 

 four (4) directors appointed by the Founders,  

 two (2) directors appointed by Falcon, and  

 one (1) independent director acceptable to the Founders and Falcon 

For non-Major Decisions, the Advisory Committee and the Board shall act by a majority of the 
Advisory Board present and constituting a quorum. For Major Decisions, approval shall require 
approval of both a majority of the Advisory Board present and constituting a quorum and the 
approval of at least one of the Independent Director and/or one of the directors appointed by 
Falcon. The Company shall pay or reimburse $100,000 per year (total) for non-Falcon employee(s) 
who are appointed to the Board by Falcon. 

7. Acquisition Preferred Basket 

On the Effective Date, the Reorganized Company shall be permitted to issue up to 
$10,000,000 of preferred equity pari passu with preferred equity pursuant to a  rights offering in 
order to fund an opportunistic acquisition by way of a rights offering; provided that the rights 
allocation under such rights offering shall be offered 50% to Falcon and 50% to the  Founders 
included herein, but neither Falcon nor the Founders shall be under an obligation to exercise the 
rights offered (with the consequence of declining to exercise rights offered is that either Falcon or 
the Founders, as applicable, shall be afforded the opportunity to fund  in excess of such party’s 
offered rights, and such excess shall be funded as preferred equity senior to the preferred equity 
restructured and/or issued pursuant to this transaction); provided further that the $10,000,000 may 
also be funded by a third party, with a maximum of $5,000,000 that may be funded as preferred 
equity senior to the preferred equity restructured and/or issued pursuant to this transaction (the 
“Acquisition Preferred Basket”). 

 
9 “Major Decision” has the meaning ascribed to it in the Fourth Amended LPA. 
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8. Falcon Preferred Consent Rights 

On the Effective Date, subject to the Acquisition Preferred Basket described above, the 
Falcon consent rights as preferred equityholder shall include protections substantially similar those 
in Section 3.3(a)(ii), (vi), (vii), (viii), and (x) of the Third Amended LPA.10  In addition, Falcon’s 
consent shall be required in order for the Reorganized Company to incur indebtedness in excess 
of an amount that is equal to the sum of (i) the maximum indebtedness permitted under the 
Company’s Prepetition Senior Facility, plus (ii) 1.0x TTM EBITDA, provided that such 
indebtedness is to a third party on arms’-length basis; provided, further, however, such sum does 
not exceed 6.0x TTM EBITDA. 

9. Reimbursement of Fees and Expenses  

On the Effective Date, Basic Fun TopCo shall satisfy all fees and expenses, including, but 
not limited to, the Falcon Fees and Expenses. Basic Fun TopCo shall not assert a claim against the 
Debtors for reimbursement of the Falcon Fees and Expenses. 

H. New Organizational Documents. 

On or immediately prior to the Effective Date, the New Organizational Documents shall 
be automatically adopted by the applicable Reorganized Debtors. To the extent required under the 
Combined Plan and Disclosure Statement or applicable non-bankruptcy Law, each of the 
Reorganized Debtors will file its New Organizational Documents with the applicable Secretaries 
of State and/or other applicable authorities in its respective state or country of organization if and 
to the extent required in accordance with the applicable Laws of the respective state or country of 
organization. The New Organizational Documents will prohibit the issuance of non-voting equity 
Securities, to the extent required under section 1123(a)(6) of the Bankruptcy Code. 

After the Effective Date, the Reorganized Debtors may amend and restate their respective 
New Organizational Documents in accordance with the terms thereof, and the Reorganized 
Debtors may file such amended certificates or articles of incorporation, bylaws, or such other 
applicable formation documents, and other constituent documents as permitted by the Laws of the 
respective states, provinces, or countries of incorporation and the New Organizational Documents. 

I. Corporate Existence. 

Except as otherwise provided in this Combined Plan and Disclosure Statement or the 
Confirmation Order, each Debtor shall continue to exist after the Effective Date as a separate 
corporate Entity, limited liability company, partnership, or other form, as the case may be, with all 
the powers of a corporation, limited liability company, partnership, or other form, as the case may 
be, pursuant to the applicable law in the jurisdiction in which each Debtor is incorporated or 
formed and pursuant to the respective memorandum and articles of association, certificate of 
incorporation and bylaws (or other formation documents) in effect before the Effective Date, 
except to the extent such memorandum and articles of association, certificate of incorporation and 
bylaws (or other formation documents) are amended by this Combined Plan and Disclosure 

 
10 The “Third Amended LPA” means that Third Amended & Restated Agreement of Limited Partnership of Basic 
Fun, L.P., dated as of August 1, 2018 (as amended).  
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Statement, by the Debtors, or otherwise, and to the extent such documents are amended, such 
documents are deemed to be amended pursuant to this Combined Plan and Disclosure Statement 
and require no further action or approval (other than any requisite filings required under applicable 
state, provincial, or federal law). On or after the Effective Date, one or more of the Debtors may 
be disposed of, dissolved, wound down, or liquidated with or without supervision or approval by 
the Bankruptcy Court and free of any restrictions of the Bankruptcy Code or Bankruptcy Rules. 

J. Vesting of Assets in the Reorganized Debtors Free and Clear of Liens and 
Claims. 

Except as otherwise expressly provided in this Combined Plan and Disclosure Statement, 
the Confirmation Order, or any agreement, instrument, or other document incorporated herein 
pursuant to sections 1123(a)(5), 1123(b)(3), 1141(b) and (c), and other applicable provisions of 
the Bankruptcy Code, on and after the Effective Date, all property in each Estate, all Causes of 
Action, and any property acquired by any of the Debtors pursuant to this Combined Plan and 
Disclosure Statement shall vest in each respective Reorganized Debtor, free and clear of all Liens, 
Claims, charges, or other encumbrances. On and after the Effective Date, the Reorganized Debtors 
may (1) operate their respective businesses, (2) use, acquire, and dispose of their respective 
property, and (3) compromise or settle any Claims, Interests, or Causes of Action, in each case 
without notice to, supervision of, or approval by the Bankruptcy Court and free and clear of any 
restrictions of the Bankruptcy Code or the Bankruptcy Rules. For the avoidance of doubt, no 
Reorganized Debtor shall be treated as being liable on any Claim that is discharged pursuant to the 
Combined Plan and Disclosure Statement. 

K. Preservation of Causes of Action. 

In accordance with section 1123(b) of the Bankruptcy Code, but subject to Article VIII 
hereof, each Reorganized Debtor shall retain and may enforce all rights to commence and pursue, 
as appropriate, any and all Causes of Action of the Debtors, whether arising before or after the 
Petition Date, and the Reorganized Debtors’ rights to commence, prosecute, or settle such Causes 
of Action shall be preserved notwithstanding the occurrence of the Effective Date, other than the 
Causes of Action released by the Debtors pursuant to the releases and exculpations contained in 
the Combined Plan and Disclosure Statement, including in Article VIII hereof, which shall be 
deemed released and waived by the Debtors and the Reorganized Debtors as of the Effective Date. 
The Reorganized Debtors may pursue such retained Causes of Action, as appropriate, in 
accordance with the best interests of the Reorganized Debtors. No Entity (other than the Released 
Parties) may rely on the absence of a specific reference in the Combined Plan and Disclosure 
Statement or the Combined Plan and Disclosure Statement Supplement, to any Cause of Action 
against it as any indication that the Debtors or the Reorganized Debtors, as applicable, will not 
pursue any and all available Causes of Action of the Debtors against it. The Debtors and 
Reorganized Debtors expressly reserve all rights to prosecute any and all Causes of Action against 
any Entity, except as otherwise expressly provided in the Combined Plan and Disclosure 
Statement, including Article VIII hereof. Unless any Causes of Action of the Debtors against an 
Entity are expressly waived, relinquished, exculpated, released, compromised, or settled in the 
Combined Plan and Disclosure Statement or a Final Order, the Reorganized Debtors expressly 
reserve all Causes of Action, for later adjudication, and, therefore, no preclusion doctrine, 
including the doctrines of res judicata, collateral estoppel, issue preclusion, claim preclusion, 
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estoppel (judicial, equitable, or otherwise), or laches, shall apply to such Causes of Action upon, 
after, or as a consequence of the Confirmation or Consummation. 

The Reorganized Debtors reserve and shall retain such Causes of Action of the Debtors 
notwithstanding the rejection or repudiation of any Executory Contract or Unexpired Lease during 
the Chapter 11 Cases or pursuant to the Combined Plan and Disclosure Statement. In accordance 
with section 1123(b)(3) of the Bankruptcy Code, any Causes of Action that a Debtor may hold 
against any Entity shall vest in the Reorganized Debtors, except as otherwise expressly provided 
in the Combined Plan and Disclosure Statement, including Article VIII hereof. The applicable 
Reorganized Debtors, through their authorized agents or representatives, shall retain and may 
exclusively enforce any and all such Causes of Action. The Reorganized Debtors shall have the 
exclusive right, authority, and discretion to determine and to initiate, file, prosecute, enforce, 
abandon, settle, compromise, release, withdraw, or litigate to judgment any such Causes of Action 
and to decline to do any of the foregoing without the consent or approval of any third party or 
further notice to or action, order, or approval of the Bankruptcy Court. 

L. Director and Officer Liability Insurance. 

Notwithstanding anything in the Combined Plan and Disclosure Statement to the contrary, 
the Reorganized Debtors shall be deemed to have assumed all of the Debtors’ D&O Policies 
pursuant to section 365(a) of the Bankruptcy Code effective as of the Effective Date. Entry of the 
Confirmation Order will constitute the Bankruptcy Court’s approval of the Reorganized Debtors’ 
foregoing assumption of each of the unexpired D&O Policies. Notwithstanding anything to the 
contrary contained in the Combined Plan and Disclosure Statement, Confirmation of the Combined 
Plan and Disclosure Statement shall not discharge, impair, or otherwise modify any indemnity 
obligations assumed by the foregoing assumption of the D&O Policies, and each such indemnity 
obligation will be deemed and treated as an Executory Contract that has been assumed by the 
Debtors under the Combined Plan and Disclosure Statement as to which no Proof of Claim need 
be filed. 

In addition, after the Effective Date, none of the Reorganized Debtors shall terminate or 
otherwise reduce the coverage under any D&O Policies (including any “tail policy”) in effect on 
or after the Petition Date, with respect to conduct occurring prior thereto, and all directors and 
officers of the Debtors who served in such capacity at any time prior to the Effective Date shall be 
entitled to the full benefits of any such policy for the full term of such policy, to the extent set forth 
therein, regardless of whether such directors and officers remain in such positions after the 
Effective Date. 

M. Indemnification Obligations. 

Consistent with applicable Law, all indemnification provisions in place as of the Effective 
Date (whether in the by-laws, certificates of incorporation or formation, limited liability company 
agreements, other organizational documents, board resolutions, indemnification agreements, 
employment contracts, or otherwise) for current and former directors, officers, managers, 
employees, attorneys, accountants, investment bankers, and other Professionals of the Debtors, as 
applicable, shall be reinstated and remain intact, irrevocable, and shall survive the effectiveness of 
the Combined Plan and Disclosure Statement on terms no less favorable to such current and former 
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directors, officers, managers, employees, attorneys, accountants, investment bankers, and other 
Professionals of the Debtors than the indemnification provisions in place prior to the Effective 
Date. 

IX. Executory Contracts and Unexpired Leases 

A. Assumption and Rejection of Executory Contracts and Unexpired Leases. 

On the Effective Date, except as otherwise provided in Section IX(H) and elsewhere herein, 
all Executory Contracts or Unexpired Leases not otherwise assumed or rejected will be deemed 
assumed by the applicable Reorganized Debtor in accordance with the provisions and requirements 
of sections 365 and 1123 of the Bankruptcy Code, other than those that are: (a) previously expired 
or terminated pursuant to their own terms; (b) have been previously assumed or rejected by the 
Debtors pursuant to a Final Order; (c) are the subject of a motion to reject that is pending on the 
Effective Date; or (d) have an ordered or requested effective date of rejection that is after the 
Effective Date. 

Entry of the Confirmation Order shall constitute an order of the Bankruptcy Court 
approving the assumptions, assumptions and assignments, or rejections of the Executory Contracts 
or Unexpired Leases as set forth in the Combined Plan and Disclosure Statement, pursuant to 
sections 365(a) and 1123 of the Bankruptcy Code. Except as otherwise specifically set forth herein, 
assumptions or rejections of Executory Contracts and Unexpired Leases pursuant to the Combined 
Plan and Disclosure Statement are effective as of the Effective Date. Each Executory Contract or 
Unexpired Lease assumed pursuant to the Combined Plan and Disclosure Statement or by 
Bankruptcy Court order but not assigned to a third party before the Effective Date shall re-vest in 
and be fully enforceable by the applicable contracting Reorganized Debtor or Non-Debtor 
Subsidiary party thereto in accordance with its terms, except as such terms may have been modified 
by the provisions of the Combined Plan and Disclosure Statement or any order of the Bankruptcy 
Court authorizing and providing for its assumption. No Affiliate of a Debtor that is party to such 
agreement may terminate such agreement or exercise any other default-related rights with respect 
thereto. Any motions to assume Executory Contracts or Unexpired Leases pending on the Effective 
Date shall be subject to approval by a Final Order on or after the Effective Date but may be 
withdrawn, settled, or otherwise prosecuted by the Reorganized Debtors. 

To the maximum extent permitted by Law, to the extent any provision in any Executory 
Contract or Unexpired Lease assumed or assumed and assigned pursuant to the Combined Plan 
and Disclosure Statement restricts or prevents, or purports to restrict or prevent, or is breached or 
deemed breached by, the assumption or assumption and assignment of such Executory Contract or 
Unexpired Lease (including any “change of control” provision), then such provision shall be 
deemed modified such that the transactions contemplated by the Combined Plan and Disclosure 
Statement shall not entitle the non-Debtor party thereto to terminate such Executory Contract or 
Unexpired Lease or to exercise any other default-related rights with respect thereto. The Debtors 
or the Reorganized Debtors, as applicable, shall serve notice of such alteration, amendment, 
modification, or supplement to any affected counterparties which notice shall advise of the 
effective date of the rejection of subject Executory Contracts or Unexpired Leases (“Notice of 
Amended Rejection Schedule”). 
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B. Claims Based on Rejection of Executory Contracts or Unexpired Leases. 

Unless otherwise provided by a Final Order of the Bankruptcy Court, all Proofs of Claim 
with respect to Claims arising from the rejection of Executory Contracts or Unexpired Leases, 
pursuant to the Combined Plan and Disclosure Statement or the Confirmation Order, if any, must 
be Filed within thirty (30) days after the later of (1) the date of entry of an order of the Bankruptcy 
Court (including the Confirmation Order) approving such rejection, (2) the effective date of such 
rejection, (3) the Effective Date, or (4) date of service of the Notice of Amended Rejection 
Schedule. Any Claims arising from the rejection of an Executory Contract or Unexpired 
Lease not Filed within such time will be automatically disallowed, forever barred from 
assertion, and shall not be enforceable against the Debtors, the Reorganized Debtors, the 
Estates, or their property without the need for any objection by the Reorganized Debtors or 
further notice to, or action, order, or approval of the Bankruptcy Court or any other Entity, 
and any Claim arising out of the rejection of the Executory Contract or Unexpired Lease 
shall be deemed fully satisfied, released, and discharged, notwithstanding anything in the 
Proof of Claim to the contrary. All Allowed Claims arising from the rejection of the Debtors’ 
Executory Contracts or Unexpired Leases shall be classified as General Unsecured Claims and 
shall be treated in accordance with Section VI.B of this Combined Plan and Disclosure Statement. 

C. Cure Defaults for Assumed Executory Contracts and Unexpired Leases. 

The Debtors or the Reorganized Debtors, as applicable, shall pay Cures, if any, on the 
Effective Date or as soon as reasonably practicable thereafter. Unless otherwise agreed upon in 
writing by the parties to the applicable Executory Contract or Unexpired Lease, all requests for 
payment of Cure that differ from the amounts paid or proposed to be paid by the Debtors or the 
Reorganized Debtors to a counterparty must be Filed with the Bankruptcy Court on or before thirty 
(30) days after the Effective Date. Any such request that is not timely Filed shall be disallowed 
and forever barred, estopped, and enjoined from assertion, and shall not be enforceable against any 
Reorganized Debtor, without the need for any objection by the Reorganized Debtors or any other 
party in interest or any further notice to or action, order, or approval of the Bankruptcy Court. Any 
Cure shall be deemed fully satisfied, released, and discharged upon payment by the Debtors or the 
Reorganized Debtors of the Cure; provided that nothing herein shall prevent the Reorganized 
Debtors from paying any Cure despite the failure of the relevant counterparty to File such request 
for payment of such Cure. The Reorganized Debtors also may settle any Cure without any further 
notice to or action, order, or approval of the Bankruptcy Court. In addition, any objection to the 
assumption of an Executory Contract or Unexpired Lease under the Combined Plan and Disclosure 
Statement must be Filed with the Bankruptcy Court on or before 30 days after the Effective Date. 
Any such objection will be scheduled to be heard by the Bankruptcy Court at the Debtors’ or 
Reorganized Debtors’, as applicable, first scheduled omnibus hearing, or such other setting as 
requested by the Debtors or Reorganized Debtors, for which such objection is timely Filed. Any 
counterparty to an Executory Contract or Unexpired Lease that fails to timely object to the 
proposed assumption of any Executory Contract or Unexpired Lease will be deemed to have 
consented to such assumption. 

If there is any dispute regarding any Cure, the ability of the Reorganized Debtors or any 
assignee to provide “adequate assurance of future performance” within the meaning of Bankruptcy 
Code section 365, or any other matter pertaining to assumption, then payment of Cure shall occur 
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as soon as reasonably practicable after entry of a Final Order resolving such dispute, approving 
such assumption (and, if applicable, assignment), or as may be agreed upon by the Debtors or the 
Reorganized Debtors, as applicable, and the counterparty to the Executory Contract or Unexpired 
Lease. 

Assumption of any Executory Contract or Unexpired Lease pursuant to the Combined Plan 
and Disclosure Statement or otherwise and full payment of any applicable Cure pursuant to this 
Section IX.C shall result in the full release and satisfaction of any Cures, Claims, or defaults, 
whether monetary or nonmonetary, including defaults of provisions restricting the change in 
control or ownership interest composition or other bankruptcy-related defaults, arising under any 
assumed Executory Contract or Unexpired Lease at any time prior to the effective date of 
assumption.  

D. Preexisting Obligations to the Debtors Under Executory Contracts and 
Unexpired Leases. 

Rejection of any Executory Contract or Unexpired Lease pursuant to the Combined Plan 
and Disclosure Statement or otherwise shall not constitute a termination of preexisting obligations 
owed to the Debtors or the Reorganized Debtors, as applicable, under such Executory Contracts 
or Unexpired Leases. In particular, notwithstanding any non-bankruptcy Law to the contrary, the 
Reorganized Debtors expressly reserve and do not waive any right to receive, or any continuing 
obligation of a counterparty to provide, warranties or continued maintenance obligations with 
respect to goods previously purchased by the Debtors pursuant to rejected Executory Contracts or 
Unexpired Leases. 

E. Insurance Policies. 

Each of the Debtors’ insurance policies and any agreements, documents, or instruments 
relating thereto, shall be treated as Executory Contracts hereunder. Unless otherwise provided in 
the Combined Plan and Disclosure Statement, on the Effective Date, in connection with all 
contemplated transactions under this Combined Plan and Disclosure Statement, (1) the Debtors 
shall be deemed to have assumed all insurance policies and any agreements, documents, and 
instruments relating to coverage of all insured Claims, including all D&O Policies, and (2) such 
insurance policies and any agreements, documents, or instruments relating thereto, including all 
D&O Policies, shall revest in the applicable Reorganized Debtors. 

Nothing in this Combined Plan and Disclosure Statement, Restructuring Support 
Agreement, the Combined Plan and Disclosure Statement Supplement, the Disclosure Statement, 
the Confirmation Order, or any other Final Order (including any other provision that purports to 
be preemptory or supervening), (1) alters, modifies, or otherwise amends the terms and conditions 
of (or the coverage provided by) any of such insurance policies or (2) alters or modifies the duty, 
if any, that the insurers or third party administrators have to pay claims covered by such insurance 
policies and their right to seek payment or reimbursement from the Debtors or draw on any 
collateral or security therefor. For the avoidance of doubt, insurers and third-party administrators 
shall not need to nor be required to file or serve a cure objection or a request, application, claim, 
Proof of Claim, or motion for payment and shall not be subject to any claims bar date or similar 
deadline governing Cure amounts or Claims. 
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F. Reservation of Rights. 

Nothing contained in the Combined Plan and Disclosure Statement, the Restructuring 
Support Agreement, or the Combined Plan and Disclosure Statement Supplement shall constitute 
an admission by the Debtors or any other party that any contract or lease is in fact an Executory 
Contract or Unexpired Lease or that any Reorganized Debtor has any liability thereunder. If there 
is a dispute regarding whether a contract or lease is or was executory or unexpired at the time of 
assumption or rejection, the Debtors or the Reorganized Debtors, as applicable, shall have forty-
five (45) days following entry of a Final Order resolving such dispute to alter their treatment of 
such contract or lease. 

G. Nonoccurrence of Effective Date. 

In the event that the Effective Date does not occur, the Bankruptcy Court shall retain 
jurisdiction with respect to any request to extend the deadline for assuming or rejecting Unexpired 
Leases pursuant to section 365(d)(4) of the Bankruptcy Code. 

H. Contracts and Leases Entered into After the Petition Date. 

Contracts and leases entered into after the Petition Date by any Debtor, including any 
Executory Contracts and Unexpired Leases assumed by such Debtor, will be performed by the 
applicable Debtor or Reorganized Debtor in the ordinary course of their business. Accordingly, 
such contracts and leases (including any assumed Executory Contracts and Unexpired Leases) will 
survive and remain unaffected by entry of the Confirmation Order. 

X. Provisions Governing Distributions 

A. Distributions on Account of Claims Allowed as of the Effective Date. 

Except as otherwise provided herein, in a Final Order, or as otherwise agreed to by the 
Debtors or the Reorganized Debtors, as the case may be, and the Holder of the applicable Allowed 
Claim on the Effective Date, the Reorganized Debtors shall make distributions under the 
Combined Plan and Disclosure Statement on account of Claims Allowed on or before the Effective 
Date, subject to the Reorganized Debtors’ right to object to Claims; provided that (1) Allowed 
Administrative Expenses with respect to liabilities incurred by the Debtors in the ordinary course 
of business during the Chapter 11 Cases or assumed by the Debtors prior to the Effective Date 
shall be paid or performed in the ordinary course of business in accordance with the terms and 
conditions of any controlling agreements, course of dealing, course of business, or industry 
practice, (2) Allowed Priority Tax Claims shall be paid in accordance with Section V(C) of the 
Combined Plan and Disclosure Statement, and (3) Allowed General Unsecured Claims shall be 
paid in accordance with Section VI(B)(5) of the Combined Plan and Disclosure Statement. To the 
extent any Allowed Priority Tax Claim is not due and owing on the Effective Date, such Claim 
shall be paid in full in Cash in accordance with the terms of any agreement between the Debtors 
and the Holder of such Claim or as may be due and payable under applicable non-bankruptcy Law 
or in the ordinary course of business. 
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B. Manner of Payment. 

(i) All distributions of Cash to the Holders of the applicable Allowed Claims under the 
Combined Plan and Disclosure Statement shall be made by the Debtors or Reorganized 
Debtors, as applicable. 

(ii) All distributions of Interests to the Holders of the applicable Allowed Interests 
under the Combined Plan and Disclosure Statement shall be made by the Debtors or the 
Reorganized Debtors, as applicable. 

(iii) At the option of the Debtors or Reorganized Debtors, as applicable, any Cash 
payment to be made hereunder may be made by check or wire transfer or as otherwise 
required or provided in applicable agreements. 

C. Compliance with Tax Requirements. 

In connection with the Combined Plan and Disclosure Statement, to the extent applicable, 
the Debtors, the Reorganized Debtors, and any applicable withholding agent shall comply with all 
tax withholding and reporting requirements imposed on them by any Governmental Unit, and all 
distributions made pursuant to the Combined Plan and Disclosure Statement shall be subject to 
such withholding and reporting requirements. Notwithstanding any provision in the Combined 
Plan and Disclosure Statement to the contrary, such parties shall be authorized to take all actions 
necessary or appropriate to comply with such withholding and reporting requirements, including 
liquidating a portion of the distribution to be made under the Combined Plan and Disclosure 
Statement to generate sufficient funds to pay applicable withholding taxes, withholding 
distributions pending receipt of information necessary to facilitate such distributions, collecting an 
executed Form W-9, applicable Form W-8 or other appropriate tax form or documentation, or 
establishing any other mechanisms they believe are reasonable and appropriate. All Holders of 
Allowed Claims, as a condition to receiving any Distribution, shall provide the Debtors or 
Reorganized Debtors with a completed and executed Form W-8 or Form W-9, or similar form 
within sixty (60) days of a written request by the Debtors or Reorganized Debtors or be forever 
barred from receiving a Distribution. The Debtors and the Reorganized Debtors reserve the right 
to allocate all distributions made under the Combined Plan and Disclosure Statement in 
compliance with all applicable wage garnishments, alimony, child support, and similar spousal 
awards, Liens, and encumbrances. 

D. Allocations. 

Distributions in respect of Allowed Claims shall be allocated first to the principal amount 
of such Claims (as determined for federal income tax purposes) and then, to the extent the 
consideration exceeds the principal amount of the Claims, to any portion of such Claims for 
accrued but unpaid interest. 

E. No Postpetition Interest on Claims. 

Unless otherwise specifically provided for in the Combined Plan and Disclosure Statement, 
the Confirmation Order, any other order of the Bankruptcy Court, or required by applicable 
bankruptcy and non-bankruptcy Law, post-petition interest shall not accrue or be paid on any 
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prepetition Claims, and no Holder of a Claim shall be entitled to interest accruing on or after the 
Petition Date on such Claim.  

F. Foreign Currency Exchange Rate. 

Except as otherwise provided in a Bankruptcy Court order, as of the Effective Date, any 
Claim asserted in currency other than U.S. dollars shall be automatically deemed converted to the 
equivalent U.S. dollar value using the exchange rate for the applicable currency as published in 
The Wall Street Journal (National Edition), on the Effective Date. 

G. Setoffs and Recoupment. 

Except as expressly provided in this Combined Plan and Disclosure Statement, each 
Reorganized Debtor may, pursuant to section 553 of the Bankruptcy Code, set off and/or recoup 
against any Combined Plan and Disclosure Statement Distributions to be made on account of any 
Allowed Claim, any and all claims, rights, and Causes of Action that such Reorganized Debtor 
may hold against the Holder of such Allowed Claim to the extent such setoff or recoupment is 
either (1) agreed in amount among the relevant Reorganized Debtor(s) and the Holder of the 
Allowed Claim or (2) otherwise adjudicated by the Bankruptcy Court or another court of 
competent jurisdiction; provided that neither the failure to effectuate a setoff or recoupment nor 
the allowance of any Claim hereunder shall constitute a waiver or release by a Reorganized Debtor 
or its successor of any and all claims, rights, and Causes of Action that such Reorganized Debtor 
or its successor may possess against the applicable holder. In no event shall any Holder of a Claim 
be entitled to recoup such Claim against any claim, right, or Cause of Action of the Debtors or the 
Reorganized Debtors, as applicable, unless such Holder actually has performed such recoupment 
and provided notice thereof in writing to the Debtors on or before the Effective Date, 
notwithstanding any indication in any Proof of Claim or otherwise that such holder asserts, has, or 
intends to preserve any right of recoupment. 

H. Claims Paid or Payable by Third Parties. 

1. Claims Paid by Third Parties/Insurers. 

The Debtors or the Reorganized Debtors, as applicable, shall reduce in full a Claim, and 
such Claim shall be disallowed without a Claims objection having to be Filed and without any 
further notice to or action, order, or approval of the Bankruptcy Court, to the extent that the Holder 
of such Claim receives payment in full on account of such Claim from a party that is not a Debtor 
or a Reorganized Debtor. Subject to the last sentence of this paragraph, to the extent a Holder of a 
Claim receives a distribution on account of such Claim and receives payment from a party that is 
not a Debtor or a Reorganized Debtor on account of such Claim, such holder shall, within fourteen 
(14) days of receipt thereof, repay or return the distribution to the applicable Reorganized Debtor, 
to the extent the holder’s total recovery on account of such Claim from the third party and under 
the Combined Plan and Disclosure Statement exceeds the amount of such Claim as of the date of 
any such distribution under the Combined Plan and Disclosure Statement. The failure of such 
Holder to timely repay or return such distribution shall result in the Holder owing the applicable 
Reorganized Debtor annualized interest at the Federal Judgment Rate on such amount owed for 
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each Business Day after the fourteen (14) day grace period specified above until the amount is 
repaid. 

2. Claims Payable by Third Parties. 

No distributions under the Combined Plan and Disclosure Statement shall be made on 
account of an Allowed Claim that is payable pursuant to one of the Debtors’ insurance policies 
until the Holder of such Allowed Claim has exhausted all remedies with respect to such insurance 
policy. 

3. Applicability of Insurance Policies. 

Except as otherwise provided in the Combined Plan and Disclosure Statement, 
distributions to holders of Allowed Claims shall be in accordance with the provisions of any 
applicable insurance policy. Nothing contained in the Combined Plan and Disclosure Statement 
shall constitute or be deemed a waiver of any Cause of Action that the Debtors or any Entity may 
hold against any other Entity, including insurers under any policies of insurance, nor shall anything 
contained herein constitute or be deemed a waiver by such insurers of any defenses, including 
coverage defenses, held by such insurers. 

XI. Effect of Rejection by One or More Classes 

A. Impaired Classes Entitled to Vote. 

 Each Impaired Class shall be entitled to vote separately to accept or reject the Combined 
Plan and Disclosure Statement. A holder of a Disputed Claim which has not been temporarily 
allowed for purposes of voting on the Combined Plan and Disclosure Statement may vote only 
such Disputed Claim in an amount equal to the portion, if any, of such Claim shown as fixed, 
liquidated, and undisputed in the Debtors’ Schedules.  

B. Acceptance by Class. 

 A Class of Claims shall have accepted the Combined Plan and Disclosure Statement if the 
Combined Plan and Disclosure Statement is accepted by at least two thirds (2/3) in amount and 
more than one half (1/2) in number of the Allowed Claims of such Class that have voted to accept 
or reject the Combined Plan and Disclosure Statement.  

C. Reservation of Cramdown Rights. 

 In the event that any Impaired Class shall fail to accept the Combined Plan and Disclosure 
Statement in accordance with Bankruptcy Code section 1129(a), the Debtors reserve the right to 
request that the Bankruptcy Court confirm the Combined Plan and Disclosure Statement in 
accordance with the provisions of the Bankruptcy Code section 1129(b). 
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XII. Procedures For Resolving Contingent, Unliquidated, And Disputed Claims 

A. Disputed Claims Process. 

There is no requirement to file a Proof of Claim (or move the Bankruptcy Court for 
allowance) to have a Claim Allowed for the purposes of the Combined Plan and Disclosure 
Statement, except as provided in Section IX(B) of the Combined Plan and Disclosure Statement. 
On and after the Effective Date, except as otherwise provided in this Combined Plan and 
Disclosure Statement, all Allowed Claims shall be satisfied in the ordinary course of business of 
the Reorganized Debtors in accordance with the books and records of the Debtors. The Debtors 
and the Reorganized Debtors, as applicable, shall have the exclusive authority to (1) determine, 
without the need for notice to or action, order, or approval of the Bankruptcy Court, that a claim 
subject to any Proof of Claim that is Filed is Allowed and (2) file, settle, compromise, withdraw, 
or litigate to judgment any objections to Claims as permitted under this Combined Plan and 
Disclosure Statement. If the Debtors or Reorganized Debtors dispute any Claim, such dispute shall 
be determined, resolved, or adjudicated, as the case may be, in the manner as if the Chapter 11 
Cases had not been commenced and shall survive the Effective Date as if the Chapter 11 Cases 
had not been commenced; provided that the Debtors or the Reorganized Debtors may elect to 
object to any Claim and to have the validity or amount of any Claim adjudicated by the Bankruptcy 
Court; provided, further, that Holders of Claims may elect to resolve the validity or amount of any 
Claim in the Bankruptcy Court by providing the Reorganized Debtors with written notice no later 
than thirty (30) days after receiving a Distribution on account of its Claim. If a Holder makes such 
an election, the Bankruptcy Court shall apply the Law that would have governed the dispute if the 
Chapter 11 Cases had not been filed. All Proofs of Claim Filed in the Chapter 11 Cases shall be 
considered objected to and Disputed without further action by the Debtors. Except as otherwise 
provided herein, all Proofs of Claim Filed after the Effective Date shall be disallowed and 
forever barred, estopped, and enjoined from assertion, and shall not be enforceable against 
any Reorganized Debtor, without the need for any objection by the Reorganized Debtors or 
any further notice to or action, order, or approval of the Bankruptcy Court. 

B. Allowance of Claims. 

After the Effective Date, except as otherwise expressly set forth herein, each of the 
Reorganized Debtors shall have and retain any and all rights and defenses such Debtor had with 
respect to any Claim or Interest immediately prior to the Effective Date. The Debtors or the 
Reorganized Debtors, as applicable, may affirmatively determine to deem Unimpaired Claims 
Allowed to the same extent such Claims would be allowed under applicable non-bankruptcy Law, 
without further notice or order from the Bankruptcy Court. 

C. Claims Administration Responsibilities. 

Except as otherwise specifically provided in the Combined Plan and Disclosure Statement, 
after the Effective Date, the Reorganized Debtors shall have the exclusive authority: (1) to File, 
withdraw, or litigate to judgment, objections to Claims or Interests; (2) to settle or compromise 
any Disputed Claim without any further notice to or action, order, or approval by the Bankruptcy 
Court; and (3) to administer and adjust the Claims Register to reflect any such settlements or 
compromises without any further notice to or action, order, or approval by the Bankruptcy Court. 
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For the avoidance of doubt, except as otherwise provided herein, from and after the Effective Date, 
each Reorganized Debtor shall have and retain any and all rights and defenses such Debtor had 
immediately prior to the Effective Date with respect to any Disputed Claim or Interest, including 
the Causes of Action retained pursuant to Section VIII(J) of the Combined Plan and Disclosure 
Statement. 

Any objections to Proofs of Claims (other than Administrative Expenses) shall be served 
and Filed (a) on or before the date that is one hundred and eighty days following the later of (i) the 
Effective Date and (ii) the date that a Proof of Claim is Filed or amended or a Claim is otherwise 
asserted or amended in writing by or on behalf of a Holder of a Claim or (b) such later date as 
ordered by the Bankruptcy Court. 

D. Adjustment to Claims or Interests without Objection. 

Any duplicate Claim or Interest or any Claim or Interest that has been paid, satisfied, 
amended, or superseded may be adjusted on the Claims Register by the Reorganized Debtors 
without the Reorganized Debtors having to File an application, motion, complaint, objection, or 
any other legal proceeding seeking to object to such Claim or Interest and without any further 
notice to or action, order, or approval of the Bankruptcy Court. 

E. Disallowance of Claims or Interests. 

Except as otherwise expressly set forth herein, all Claims and Interests of any Entity from 
which property is sought by the Debtors under sections 542, 543, 550, or 553 of the Bankruptcy 
Code or that the Debtors or the Reorganized Debtors allege is a transferee of a transfer that is 
avoidable under sections 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) of the Bankruptcy 
Code shall be disallowed if: (a) the Entity, on the one hand, and the Debtors or the Reorganized 
Debtors, as applicable, on the other hand, agree or the Bankruptcy Court has determined by Final 
Order that such Entity or transferee is liable to turn over any property or monies under any of the 
aforementioned sections of the Bankruptcy Code; and (b) such Entity or transferee has failed to 
turn over such property by the date set forth in such agreement or Final Order. No payment or 
distribution shall be made on account of such Claim or Interest unless the transferee has paid or 
turned over such property. 

F. No Distributions Pending Allowance. 

Notwithstanding any other provision of the Combined Plan and Disclosure Statement, if 
any portion of a Claim or Interest is a Disputed Claim or Interest, as applicable, no payment or 
distribution provided hereunder shall be made on account of such Claim or Interest unless and 
until such Disputed Claim or Interest becomes an Allowed Claim or Interest; provided that if only 
the Allowed amount of an otherwise valid Claim or Interest is Disputed, such Claim or Interest 
shall be deemed Allowed in the amount not Disputed and payment or distribution shall be made 
on account of such undisputed amount. 

G. Distributions After Allowance. 

To the extent that a Disputed Claim or Interest ultimately becomes an Allowed Claim or 
Interest, distributions (if any) shall be made to the Holder of such Allowed Claim or Interest in 
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accordance with the provisions of the Combined Plan and Disclosure Statement. As soon as 
reasonably practicable after the date that the order or judgment of the Bankruptcy Court allowing 
any Disputed Claim or Interest becomes a Final Order, the Reorganized Debtors shall provide to 
the Holder of such Claim or Interest the distribution (if any) to which such holder is entitled under 
the Combined Plan and Disclosure Statement as of the Effective Date, without any interest to be 
paid on account of such Claim or Interest. 

XIII. Conditions Precedent to Confirmation and the Effective Date  

A. Conditions Precedent to Confirmation  

The following is the list of conditions precedent to Confirmation: 

(1) The Restructuring Support Agreement shall not have been terminated and shall 
remain in full force and effect; 

(2) the Combined Plan and Disclosure Statement Supplement is Filed;  

(3) the Confirmation Order shall have been entered by the Bankruptcy Court 
confirming the Combined Plan and Disclosure Statement in form and substance 
acceptable to the Debtors, and such order shall have become a Final Order that has 
not been stayed or modified or vacated on appeal; and 

(4) the Combined Plan and Disclosure Statement shall not have been materially 
amended, altered, or modified from the Combined Plan and Disclosure Statement 
as Filed unless such material amendment, alteration or modification has been made 
in accordance with Article XIII herein. 

B. Conditions Precedent to the Effective Date 

The following is the list of conditions precedent to the Effective Date: 

(1) The Restructuring Support Agreement shall not have been terminated and shall 
remain in full force and effect; 

(2) The Restructuring Support Agreement Order remains in full force and effect; 

(3) The Bankruptcy Court shall have entered the Confirmation Order and the 
Confirmation Order shall be a Final Order that has not been stayed or modified or 
vacated on appeal; 

(4) the Exit Facility Documents shall have been executed and delivered by all of the 
Entities that are parties thereto, and all conditions precedent (other than any 
conditions related to the occurrence of the Effective Date) to the consummation of 
the Exit Facilities shall have been waived or satisfied in accordance with the terms 
thereof and the closing of the Exit Facilities shall occur concurrently with the 
occurrence of the Effective Date; 
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(5) the new corporate governance documents of the Debtors shall have been duly filed 
with the applicable authorities in the relevant jurisdiction; 

(6) the Definitive Documents (as defined in the Restructuring Support Agreement) 
contain terms, conditions, representations, warranties, or covenants that are 
consistent in all material respects with the terms of the Restructuring Support 
Agreement and the Term Sheets and reasonably acceptable to the Founders and 
Falcon; 

(7) the Out-of-Court Restructuring shall have occurred, including the payment of 
Falcon Fees and Expenses; 

(8) the professional fees of Paul Hastings LLP and Young Conaway Stargatt & Taylor, 
LLP on behalf of Great Rock due and owed on the Effective Date shall be paid in 
full in accordance with the Final DIP Order; 

(9) the fees of Orrick, Herrington & Sutcliffe LLP, Klehr Harrison Harvey Branzburg 
LLP, and RPA Advisors, LLC on behalf of RBC due and owing on the Effective 
Date shall have been paid in full in accordance with the Final DIP Order; and 

(10) the Combined Plan and Disclosure Statement shall not have been materially 
amended, altered, or modified from the Combined Plan and Disclosure Statement 
as confirmed by the Confirmation Order, unless such material amendment, 
alteration, or modification has been made in accordance with Article XIII herein. 

C. Waiver of Conditions 

The conditions precedent to Confirmation and conditions precedent to the Effective Date 
may be waived in whole or in part, in writing, by the Debtors with the consent of Falcon and RBC, 
without further order of the Bankruptcy Court. 

D. Effect of Nonoccurrence of Conditions 

If the conditions precedent to the Effective Date are not satisfied or waived, the Debtors 
may, upon motion and notice to parties in interest, seek to vacate the Confirmation Order; 
provided, however, that notwithstanding the filing of such motion, the Confirmation Order may 
not be vacated if each of the conditions precedent to the Effective Date are satisfied or waived 
before the Bankruptcy Court enters an order granting such motion.  

If the Confirmation Order is vacated: (a) the Combined Plan and Disclosure Statement is 
null and void in all respects; and (b) nothing contained in the Combined Plan and Disclosure 
Statement shall (i) constitute a waiver or release of any Claims by or against the Debtors, or (ii) 
prejudice, in any manner, the rights of the Debtors or any other party in interest. 
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XIV. Settlement, Release, Exculpation, Injunction, and Related Provisions  

A. Discharge of Claims and Termination of Interests. 

Pursuant to and to the fullest extent permitted by section 1141(d) of the Bankruptcy Code, 
and except as otherwise specifically provided in the Combined Plan and Disclosure Statement, or 
in any contract, instrument, or other agreement or document created or entered into pursuant to the 
Combined Plan and Disclosure Statement, the distributions, rights, and treatment that are provided 
in the Combined Plan and Disclosure Statement shall be in complete satisfaction, discharge, and 
release, effective as of the Effective Date, of Claims, Interests, and Causes of Action of any nature 
whatsoever, including any interest accrued on Claims or Interests from and after the Petition Date, 
whether known or unknown, against, liabilities of, Liens on, obligations of, rights against, and 
interests in, the Debtors or any of their assets or properties, regardless of whether any property 
shall have been distributed or retained pursuant to the Combined Plan and Disclosure Statement 
on account of such Claims and Interests, including demands, liabilities, and Causes of Action that 
arose before the Effective Date, any liability to the extent such Claims or Interests relate to services 
performed by employees of the Debtors prior to the Effective Date and that arise from a termination 
of employment, any contingent or non-contingent liability on account of representations or 
warranties issued on or before the Effective Date, and all debts of the kind specified in sections 
502(g), 502(h), or 502(i) of the Bankruptcy Code, in each case whether or not: (1) a Proof of Claim 
based upon such debt or right is Filed or deemed Filed pursuant to section 501 of the Bankruptcy 
Code; (2) a Claim or Interest based upon such debt, right, or interest is Allowed pursuant to section 
502 of the Bankruptcy Code; or (3) the Holder of such a Claim or Interest has accepted the 
Combined Plan and Disclosure Statement. The Confirmation Order shall be a judicial 
determination of the discharge of all Claims (other than any Claims that are Reinstated) and 
Interests (other than the Interests that are Reinstated) subject to the occurrence of the Effective 
Date. 

B. Release of Liens. 

Except as otherwise provided in the Combined Plan and Disclosure Statement, the 
Restructuring Support Agreement, the Confirmation Order, or in any contract, instrument, 
release, or other agreement or document amended or created pursuant to the Combined Plan 
and Disclosure Statement, on the Effective Date and concurrently with the applicable 
distributions made pursuant to the Combined Plan and Disclosure Statement and, in the case 
of a Secured Claim, satisfaction in full of the portion of the Secured Claim that is Allowed as 
of the Effective Date, except for Other Secured Claims that the Debtors elect to Reinstate in 
accordance with this Combined Plan and Disclosure Statement, all mortgages, deeds of trust, 
Liens, pledges, or other security interests against any property of the Estates shall be fully 
released and discharged, and all of the right, title, and interest of any holder of such 
mortgages, deeds of trust, Liens, pledges, or other security interests shall revert to the 
Reorganized Debtors and their successors and assigns. Any Holder of such Secured Claim 
(and the applicable agents for such Holder) shall be authorized and directed, at the sole cost 
and expense of the Reorganized Debtors, to release any collateral or other property of any 
Debtor (including any cash collateral and possessory collateral) held by such Holder (and 
the applicable agents for such Holder), and to take such actions as may be reasonably 
requested by the Reorganized Debtors to evidence the release of such Liens and/or security 
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interests, including the execution, delivery, and filing or recording of such releases. The 
presentation or filing of the Confirmation Order to or with any federal, state, provincial, or 
local agency, records office, or department shall constitute good and sufficient evidence of, 
but shall not be required to effect, the termination of such Liens. 

To the extent that any Holder of a Secured Claim that has been satisfied or discharged 
in full pursuant to the Combined Plan and Disclosure Statement, or any agent for such 
Holder, has filed or recorded publicly any Liens and/or security interests to secure such 
Holder’s Secured Claim, then as soon as practicable on or after the Effective Date, such 
Holder (or the agent for such Holder) shall take any and all steps requested by the Debtors 
or the Reorganized Debtors that are necessary or desirable to record or effectuate the 
cancellation and/or extinguishment of such Liens and/or security interests, including the 
making of any applicable filings or recordings, and the Reorganized Debtors shall be entitled 
to make any such filings or recordings on such Holder’s behalf. 

C. Releases by the Debtors. 

Effective as of the Effective Date, pursuant to section 1123(b) of the Bankruptcy Code 
and to the fullest extent permitted by applicable Law, for good and valuable consideration, 
each Released Party is conclusively, absolutely, unconditionally, irrevocably, and forever 
released by each and all of the Debtors and the Estates, in each case on behalf of themselves 
and their respective successors, assigns, and representatives, and any and all other Entities 
who may purport to assert any claim or Cause of Action, directly or derivatively, by, 
through, for, or because of the foregoing Entities, from any and all Claims (other than 
Reinstated Claims), Interests, obligations, rights, suits, damages, Causes of Action, remedies, 
and liabilities whatsoever, including any derivative claims, asserted or assertable on behalf 
of any of the Debtors or their Estates, whether liquidated or unliquidated, fixed or 
contingent, known or unknown, foreseen or unforeseen, matured or unmatured, existing or 
hereafter arising, in Law, equity, contract, tort, or otherwise, whether arising under federal 
or state statutory or common law, or any other applicable international, foreign, or domestic 
Law, rule, statute, regulation, treaty, right, duty, requirement, or otherwise, that the 
Debtors, the Reorganized Debtors, the Estates, or their Affiliates, heirs, executors, 
administrators, successors, assigns, managers, accountants, attorneys, representatives, 
consultants, agents, and any other Persons claiming under or through them would have been 
legally entitled to assert in their own right (whether individually or collectively) or on behalf 
of the Holder of any Claim against, or Interest in, a Debtor or other Entity, based on or 
relating to (including the formulation, preparation, dissemination, negotiation, entry into, or 
filing of, as applicable), or in any manner arising from, in whole or in part, the Debtors 
(including the management, ownership, or operation thereof) or their Estates or the Non-
Debtor Subsidiaries, the purchase, sale, or rescission of the purchase or sale of any Security 
of the Debtors or Non-Debtor Subsidiaries or the Reorganized Debtors, the subject matter 
of, or the transactions or events giving rise to, any Claim or Interest that is treated in the 
Combined Plan and Disclosure Statement, the business or contractual arrangements 
between any Debtor or Non-Debtor Subsidiaries and any Released Party, the Debtors’ in- or 
out-of-court restructuring efforts, the decision to file the Chapter 11 Cases, any 
intercompany transactions, the Chapter 11 Cases, the negotiation, formulation, preparation, 
or consummation of the Restructuring Support Agreement, the Combined Plan and 
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Disclosure Statement (including the Combined Plan and Disclosure Statement Supplement), 
the New Organizational Documents, the solicitation of votes on the Combined Plan and 
Disclosure Statement, the pursuit of Confirmation and Consummation of the Combined Plan 
and Disclosure Statement, the DIP Facilities, the DIP Credit Agreement, the Exit Facility 
Documents, the administration and implementation of the Combined Plan and Disclosure 
Statement, including the issuance or distribution of Securities pursuant to the Combined 
Plan and Disclosure Statement, the distribution of property under the Combined Plan and 
Disclosure Statement or any other related agreement (but not, for the avoidance of doubt, 
any legal opinion effective as of the Effective Date requested by any Entity regarding any 
transaction, contract, instrument, document, or other agreement contemplated by the 
Combined Plan and Disclosure Statement), or upon any other act, omission, transaction, 
agreement, event, or other occurrence taking place on or before the Effective Date. 
Notwithstanding anything to the contrary in the foregoing, the releases set forth above do 
not release (a) any post-Effective Date obligations of any party or Entity under the Combined 
Plan and Disclosure Statement, or any document, instrument, or agreement (including those 
set forth in the Combined Plan and Disclosure Statement Supplement) executed to 
implement the Combined Plan and Disclosure Statement, including the assumption of the 
indemnification provisions as set forth in the Combined Plan and Disclosure Statement; (b) 
the rights of any Holder of an Allowed Claim to receive distributions under the Combined 
Plan and Disclosure Statement; or (c) the liability of any Released Party that otherwise would 
result from any act or omission to the extent that act or omission subsequently is determined 
in a Final Order to have constituted fraud, gross negligence or willful misconduct. 

D. Releases by the Releasing Parties. 

Effective as of the Effective Date, to the fullest extent permissible under applicable 
Law, each Releasing Party, in each case on behalf of itself and its respective successors, 
assigns, and representatives, and any and all other Entities who may purport to assert any 
Claim, Cause of Action, directly or derivatively, by, through, for, or because of a Releasing 
Party, is deemed to have conclusively, absolutely, unconditionally, irrevocably, and forever 
released and discharged each Debtor and each other Released Party from any and all Claims 
(other than any Reinstated Claims or Interests), interests, obligations, rights, suits, damages, 
Causes of Action, remedies, and liabilities whatsoever, whether liquidated or unliquidated, 
fixed or contingent, known or unknown, foreseen or unforeseen, existing or hereafter arising, 
in Law, equity, contract, tort, or otherwise, whether arising under federal or state statutory 
or common law, or any other applicable international, foreign, or domestic Law, rule, 
statute, regulation, treaty, right, duty, requirement, or otherwise, including any derivative 
claims, asserted or assertable on behalf of any of the Debtors, the Reorganized Debtors, the 
Estates or their Affiliates, heirs, executors, administrators, successors, assigns, managers, 
accountants, attorneys, representatives, consultants, agents, and any other Persons claiming 
under or through them would have been legally entitled to assert (whether individually or 
collectively), based on or relating to (including the formulation, preparation, dissemination, 
negotiation, entry into, or filing of, as applicable), or in any manner arising from, in whole 
or in part, the Debtors (including the management, ownership or operation thereof) or their 
Estates or the Non-Debtor Subsidiaries, the purchase, sale, or rescission of the purchase or 
sale of any Security of the Debtors or Non-Debtor Subsidiaries, the Reorganized Debtors, 
the subject matter of, or the transactions or events giving rise to, any Claim or Interest that 
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is treated in the Combined Plan and Disclosure Statement, the business or contractual 
arrangements between any Debtor or Non-Debtor Subsidiaries and any Released Party, the 
Debtors’ in- or out-of-court restructuring efforts, the decision to file the Chapter 11 Cases, 
any intercompany transactions, the Chapter 11 Cases, the negotiation, formulation, 
preparation, or consummation of the Restructuring Support Agreement, the Combined Plan 
and Disclosure Statement (including the Combined Plan and Disclosure Statement 
Supplement), the New Organizational Documents, the solicitation of votes on the Combined 
Plan and Disclosure Statement, the pursuit of Confirmation and Consummation of the 
Combined Plan and Disclosure Statement, the DIP Facilities, the DIP Credit Agreement, the 
Exit Facility Documents, the administration and implementation of the Combined Plan and 
Disclosure Statement, including the issuance or distribution of Securities pursuant to the 
Combined Plan and Disclosure Statement, or the distribution of property under the 
Combined Plan and Disclosure Statement or any other related agreement, or upon any other 
act, omission, transaction, agreement, event, or other occurrence taking place on or before 
the Effective Date. Notwithstanding anything to the contrary in the foregoing, the releases 
set forth above do not release (a) any post-Effective Date obligations of any party or Entity 
under the Combined Plan and Disclosure Statement or the Confirmation Order, or any 
document, instrument, or agreement (including those set forth in the Combined Plan and 
Disclosure Statement Supplement) executed to implement the Combined Plan and Disclosure 
Statement, including the assumption of the indemnification provisions as set forth in the 
Combined Plan and Disclosure Statement; (b) the rights of any Holder of an Allowed Claim 
to receive distributions under the Combined Plan and Disclosure Statement; or (c) the 
liability of any Released Party that otherwise would result from any act or omission to the 
extent that act or omission subsequently is determined in a Final Order to have constituted 
fraud, gross negligence or willful misconduct. 

E. Injunction  

Except as otherwise expressly provided in the Combined Plan and Disclosure 
Statement, or for obligations issued or required to be paid pursuant to the Combined Plan 
and Disclosure Statement or the Confirmation Order, all Entities that have held, hold, or 
may hold Claims (other than Reinstated Claims), Interests, or Causes of Action that have 
been released, discharged, or are subject to exculpation are permanently enjoined, from and 
after the Effective Date, from taking any of the following actions against, as applicable, the 
Debtors, the Reorganized Debtors, the Exculpated Parties, or the Released Parties: (1) 
commencing or continuing in any manner any action or other proceeding of any kind on 
account of or in connection with or with respect to any such Claims, Interests, or Cause of 
Action; (2) enforcing, attaching, collecting, or recovering by any manner or means any 
judgment, award, decree, or order against such Entities on account of or in connection with 
or with respect to any such Claims, Interests, or Causes of Action; (3) creating, perfecting, 
or enforcing any encumbrance of any kind against such Entities or the property or the estates 
of such Entities on account of or in connection with or with respect to any such Claims, 
Interests, or Causes of Action; and (4) asserting any right of setoff, or subrogation of any 
kind against any obligation due from such Entities or against the property of such Entities 
on account of or in connection with or with respect to any such Claims, Interests, or Causes 
of Action unless such Holder has Filed a motion requesting the right to perform such setoff 
on or before the Effective Date, and notwithstanding an indication of a Claim or Interest or 
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otherwise that such Holder asserts, has, or intends to preserve any right of setoff pursuant 
to applicable Law or otherwise. 

F. Exculpation 

Effective as of the Effective Date, to the fullest extent permissible under applicable 
Law and without affecting or limiting either the Debtor Release or the Third Party Releases, 
and except as otherwise specifically provided in the Combined Plan and Disclosure 
Statement or the Confirmation Order, no Exculpated Party shall have or incur liability for, 
and each Exculpated Party shall be released and exculpated from any Cause of Action or 
any claim arising from the Petition Date through the Effective Date related to any act or 
omission in connection with, relating to, or arising out of, the Chapter 11 Cases, the 
formulation, preparation, dissemination, negotiation, entry into, or filing of, as applicable 
the Chapter 11 Cases, the Restructuring Support Agreement, the Combined Plan and 
Disclosure Statement (including the Combined Plan and Disclosure Statement Supplement), 
the DIP Facilities, the DIP Credit Agreement, the Exit Facility Documents, or any contract, 
instrument, release, or other agreement or document created or entered into in connection 
with the Disclosure Statement or the Combined Plan and Disclosure Statement, the filing of 
the Chapter 11 Cases, the pursuit of Confirmation, the pursuit of Consummation, the 
administration and implementation of the Combined Plan and Disclosure Statement, 
including the issuance of Securities pursuant to the Combined Plan and Disclosure 
Statement, or the distribution of property under the Combined Plan and Disclosure 
Statement or any other related agreement (excluding, for the avoidance of doubt, providing 
any legal opinion effective as of the Effective Date requested by any Entity regarding any 
transaction, contract, instrument, document, or other agreement contemplated by the 
Combined Plan and Disclosure Statement), except for claims or Causes of Action related to 
any act or omission constituting actual fraud, willful misconduct, or gross negligence, but in 
all respects such Entities shall be entitled to reasonably rely upon the advice of counsel with 
respect to their duties and responsibilities pursuant to the Combined Plan and Disclosure 
Statement. Notwithstanding the foregoing, the exculpation shall not release any obligation 
or liability of any Entity for any post-Effective Date obligation under the Combined Plan 
and Disclosure Statement or any document, instrument or agreement (including those set 
forth in the Combined Plan and Disclosure Statement Supplement) executed to implement 
the Combined Plan and Disclosure Statement. 

Upon entry of a confirmation order which provides for such finding and the 
occurrence of the Effective Date, the Debtors, solely to the extent they solicited acceptance 
or rejection of the Combined Plan and Disclosure Statement, in good faith and in compliance 
with the applicable provisions of this title, and the Exculpated Parties, solely to the extent 
each participated, in good faith and in compliance with the applicable provisions of this title, 
in the offer, issuance, sale, or purchase of a security, offered or sold under the Combined 
Plan and Disclosure Statement, of the Debtors, of an affiliate participating in a joint plan 
with the Debtors, or of a newly organized successor to the Debtors under the Combined Plan 
and Disclosure Statement, will not be liable, on account of such solicitation or participation, 
for violation of any applicable law, rule, or regulation governing solicitation of acceptance 
or rejection of the Combined Plan and Disclosure Statement or the offer, issuance, sale, or 
purchase of securities thereunder. 
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XV. Retention of Jurisdiction 

Following the Confirmation Date and the Effective Date, the Bankruptcy Court shall retain 
jurisdiction for the following purposes:  

(1) to hear and determine any objections to Claims and to address any issues relating 
to Disputed Claims; 

(2) to enter and implement such orders as may be appropriate in the event the 
Confirmation Order is for any reason stayed, revoked, modified, or vacated; 

(3) to issue such orders in aid of execution and Consummation of the Combined Plan 
and Disclosure Statement, to the extent authorized by Bankruptcy Code section 
1142; 

(4) to consider any amendments to or modifications of the Combined Plan and 
Disclosure Statement, to cure any defect or omission, or to reconcile any 
inconsistency in any order of the Bankruptcy Court, including, without limitation, 
the Confirmation Order; 

(5) to hear and determine all requests for compensation and reimbursement of expenses 
to the extent allowed by the Bankruptcy Court under Bankruptcy Code sections 330 
or 503; 

(6) to hear and determine disputes arising in connection with the interpretation, 
implementation, or enforcement of the Combined Plan and Disclosure Statement; 

(7) to hear and determine matters concerning state, local, and federal taxes in 
accordance with Bankruptcy Code sections 346, 505, and 1146; 

(8) to hear any other matter as to which the Bankruptcy Court has jurisdiction; 

(9) to enter the Final Decree; 

(10) to ensure that Distributions to Holders of Allowed Claims are accomplished 
pursuant to the provisions of the Combined Plan and Disclosure Statement; 

(11) to decide or resolve any motions, adversary proceedings, contested or litigated 
matters, and any other matters and grant or deny any applications involving the 
Debtors that may be pending on the Effective Date; 

(12) to issue injunctions, enter and implement other orders, or take such other actions as 
may be necessary or appropriate to restrain interference by any Person or Entity 
with the occurrence of the Effective Date or enforcement of the Combined Plan and 
Disclosure Statement, except as otherwise provided herein; 

(13) to determine any other matters that may arise in connection with or related to the 
Combined Plan and Disclosure Statement, the Confirmation Order, or any contract, 
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instrument, release, indenture, or other agreement or document created or 
implemented in connection with the Combined Plan and Disclosure Statement; 

(14) to enforce, interpret, and determine any disputes arising in connection with any 
stipulations, orders, judgments, injunctions, exculpations, and rulings entered in 
connection with the Chapter 11 Cases (whether or not the Chapter 11 Cases have 
been closed); 

(15) to resolve disputes concerning any reserves with respect to Disputed Claims or the 
administration thereof; and 

(16) to resolve any disputes concerning whether a Person or Entity had sufficient notice 
of the Chapter 11 Cases or the Confirmation Hearing for the purpose of determining 
whether a Claim or Interest is discharged hereunder, or for any other purpose. 

XVI. Miscellaneous Provisions  

A. Amendment or Modification of the Combined Plan and Disclosure Statement  

The Debtors, in consultation with Great Rock, the DIP Agent, and the Prepetition 
Mezzanine Agent, and with the consent of Falcon, and subject to the terms of the Restructuring 
Support Agreement, may modify the Combined Plan and Disclosure Statement at any time after 
Confirmation and before substantial consummation, provided that the Combined Plan and 
Disclosure Statement, as modified, meets the requirements of Bankruptcy Code sections 1122 and 
1123 and the circumstances warrant such modifications and any such modifications are in 
compliance with section 1127(b) of the Bankruptcy Code and Bankruptcy Rule 3019 (b). A Holder 
of a Claim that has accepted the Combined Plan and Disclosure Statement shall be deemed to have 
accepted such Combined Plan and Disclosure Statement as modified if the proposed alteration, 
amendment or modification does not materially and adversely change the treatment of the Claim 
of such Holder. 

B. Exhibits/Schedules 

All exhibits and schedules to the Combined Plan and Disclosure Statement are incorporated 
into and are part of the Combined Plan and Disclosure Statement as if set forth in full herein.  

C. Combined Plan and Disclosure Statement Supplement 

The Debtors will File the Combined Plan and Disclosure Statement Supplement by October 
4, 2024 at 4:00 p.m. The Combined Plan and Disclosure Statement Supplement will contain, 
among other things: (a) the Financial Projections; (b) the Senior Exit Facility Agreement; (c) the 
Mezzanine Exit Facility Agreement; (d) identification of the members of the new Advisory 
Committee and the boards of directors (or equivalents) of Basic Fun and Holdco. and (e) any other 
disclosures as required by the Bankruptcy Code. 

D. Filing of Additional Documents  
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On or before substantial consummation of the Combined Plan and Disclosure Statement, 
the Reorganized Debtors shall File with the Bankruptcy Court such agreements and other 
documents as may be necessary or appropriate to effectuate and further evidence the terms and 
conditions of the Combined Plan and Disclosure Statement. 

E. Binding Effect of Combined Plan and Disclosure Statement 

The Combined Plan and Disclosure Statement shall be binding upon and inure to the 
benefit of the Debtors, the Holders of Claims, the Holders of Interests, and their respective 
successors and assigns.  

F. Governing Law 

Except as required by the Bankruptcy Code, the Bankruptcy Rules, or the Local Rules, the 
rights and obligations arising under the Combined Plan and Disclosure Statement shall be 
governed by, and construed and enforced in accordance with the laws of the State of Delaware. 

G. Time 

To the extent that any time for the occurrence or happening of an event as set forth in the 
Combined Plan and Disclosure Statement falls on a day that is not a Business Day, the time for 
the next occurrence or happening of said event shall be extended to the next Business Day. 

H. Severability 

Should any provision of the Combined Plan and Disclosure Statement be deemed 
unenforceable after the Effective Date, such determination shall in no way limit or affect the 
enforceability and operative effect of any and all other provisions of the Combined Plan and 
Disclosure Statement. 

I. Revocation 

The Debtors reserve the right to revoke and withdraw the Combined Plan and Disclosure 
Statement prior to the entry of the Confirmation Order. If the Debtors revoke or withdraw the 
Combined Plan and Disclosure Statement, the Combined Plan and Disclosure Statement shall be 
deemed null and void, and nothing contained herein shall be deemed to constitute a waiver or 
release of any claims by or against the Debtors, any other Person, or to prejudice in any manner 
the rights of such parties in any further proceedings involving the Debtors. 

 

 

J. Claims Agent 

Stretto, in its capacity as Claims and Noticing Agent and as Administrative Agent, shall be 
relieved of such duties on the date of the entry of the Final Decree or upon written notice by the 
Debtors or Reorganized Debtors, and subject to approval by the Bankruptcy Court. 
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K. Inconsistency  

To the extent that the Combined Plan and Disclosure Statement conflicts with or is 
inconsistent with any agreement related to the Combined Plan and Disclosure Statement, the 
provisions of the Combined Plan and Disclosure Statement shall control; provided, however, that 
nothing in the Combined Plan and Disclosure Statement shall be deemed to supersede, amend, 
modify the provisions of the Final DIP Order or the Restructuring Support Agreement.  

In the event of any inconsistency between any provision of any of the foregoing documents, 
and any provision of the Confirmation Order, the Confirmation Order shall control and take 
precedence; provided, however, that nothing in the Confirmation Order shall be deemed to 
supersede, amend, modify the provisions of the Final DIP Order or the Restructuring Support 
Agreement.  

L. No Admissions 

Notwithstanding anything herein to the contrary, nothing contained in the Combined Plan 
and Disclosure Statement shall be deemed an admission by any Entity with respect to any matter 
set forth herein. 

M. Successors and Assigns 

 The rights, benefits, and obligations of any Person or Entity named or referred to in this 
Combined Plan and Disclosure Statement shall be binding on, and shall inure to the benefit of any 
heir, executor, administrator, successor, or assign of such Person or Entity. 

N. Votes Solicited in Good Faith. 

Upon entry of the Confirmation Order, the Debtors will be deemed to have solicited votes 
on the Combined Plan and Disclosure Statement in good faith and in compliance with section 
1125(g) of the Bankruptcy Code, and pursuant to section 1125(e) of the Bankruptcy Code, the 
Debtors and each of their respective Affiliates, agents, representatives, members, principals, 
stockholders, officers, directors, employees, advisors, and attorneys will be deemed to have 
participated in good faith and in compliance with the Bankruptcy Code in the offer, issuance, sale, 
and purchase of securities offered and sold under the Combined Plan and Disclosure Statement 
and any previous plan, and, therefore, neither any of such parties or individuals or the Reorganized 
Debtors will have any liability for the violation of any applicable Law, rule, or regulation 
governing the solicitation of votes on the Combined Plan and Disclosure Statement or the offer, 
issuance, sale, or purchase of the Securities offered and sold under the Combined Plan and 
Disclosure Statement and any previous plan. 

 

O. Closing of Chapter 11 Cases. 

The Reorganized Debtors shall, promptly after the full administration of the Chapter 11 
Cases, File with the Bankruptcy Court all documents required by Bankruptcy Rule 3022 and any 
applicable order of the Bankruptcy Court to close the Chapter 11 Cases. 
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P. Waiver or Estoppel. 

Each Holder of a Claim or an Interest shall be deemed to have waived any right to assert 
any argument, including the right to argue that its Claim or Interest should be Allowed in a certain 
amount, in a certain priority, secured or not subordinated by virtue of an agreement made with the 
Debtors or their counsel, or any other Entity, if such agreement was not disclosed in the Combined 
Plan and Disclosure Statement or papers Filed with the Bankruptcy Court prior to the Confirmation 
Date. 

Q. Reservation of Rights 

Except as expressly set forth herein, the Combined Plan and Disclosure Statement shall 
have no force or effect unless the Bankruptcy Court shall enter the Confirmation Order. None of 
the filing of the Combined Plan and Disclosure Statement, any statement or provision contained 
herein, or the taking of any action by the Debtors with respect to the Combined Plan and Disclosure 
Statement shall be or shall be deemed to be an admission or waiver of any rights of the Debtors, 
Holders of Claims, or Holders of Interests before the Effective Date. 

XVII. Recommendation  

In the opinion of the Debtors, the Combined Plan and Disclosure Statement is superior and 
preferable to the alternatives described in the Combined Plan and Disclosure Statement. Further, 
the value being provided to Creditors under the Combined Plan and Disclosure Statement was 
subject to a competitive process. Accordingly, the Debtors recommend that Holders of Claims 
entitled to vote on the Combined Plan and Disclosure Statement vote to accept the Combined Plan 
and Disclosure Statement and support Confirmation. 

Dated: October 21, 2024   
  Basic Fun, Inc., et al. 

Debtors and Debtors in Possession  
 

 /s/ Frank McMahon              
 Frank McMahon 

Chief Financial Officer 
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THIS RESTRUCTURING SUPPORT AGREEMENT IS NOT AN OFFER OR ACCEPTANCE 

WITH RESPECT TO ANY SECURITIES OR A SOLICITATION OF ACCEPTANCES OF A 

CHAPTER 11 PLAN WITHIN THE MEANING OF SECTION 1125 OF THE BANKRUPTCY 

CODE.  ANY SUCH OFFER OR SOLICITATION WILL COMPLY WITH ALL APPLICABLE 

SECURITIES LAWS AND/OR PROVISIONS OF THE BANKRUPTCY CODE.  NOTHING 

CONTAINED IN THIS RESTRUCTURING SUPPORT AGREEMENT SHALL BE AN 

ADMISSION OF FACT OR LIABILITY OR, UNTIL THE OCCURRENCE OF THE 

EXECUTION DATE (WITH RESPECT TO THE NON-DEBTOR PARTIES) OR UPON 

ENTRY OF THE RSA ORDER (WITH RESPECT TO THE DEBTORS) ON THE TERMS 

DESCRIBED IN THIS AGREEMENT, DEEMED BINDING ON ANY OF THE PARTIES TO 

THIS AGREEMENT. 

THIS RESTRUCTURING SUPPORT AGREEMENT DOES NOT PURPORT TO 
SUMMARIZE ALL OF THE TERMS, CONDITIONS, REPRESENTATIONS, WARRANTIES, 

AND OTHER PROVISIONS WITH RESPECT TO THE RESTRUCTURING DESCRIBED 

HEREIN, WHICH TRANSACTIONS WILL BE SUBJECT TO THE COMPLETION OF 

DEFINITIVE DOCUMENTS INCORPORATING THE TERMS SET FORTH HEREIN, AND 
THE CLOSING OF ANY RESTRUCTURING SHALL BE SUBJECT TO THE TERMS AND 

CONDITIONS SET FORTH IN SUCH DEFINITIVE DOCUMENTS AND THE APPROVAL 

RIGHTS OF THE PARTIES SET FORTH HEREIN. 

RESTRUCTURING SUPPORT AGREEMENT 

This RESTRUCTURING SUPPORT AGREEMENT (this “Restructuring Support 

Agreement”) is made and entered into as of August 9, 2024 (the “Execution Date”) by and among 

Basic Fun, Inc. ( “Basic Fun”), Basic Fun Holdco, LLC (“Holdco”), TBDUM, LLC (“TBDUM”), 

TGS Acquisition, LLC (“TGS”), K’NEX UK Limited (“K’NEX”, together with Basic Fun, 

HoldCo, TBDUM, and TGS, the “Debtors”), Basic Fun, L.P. (“Basic Fun TopCo” together with 

the Debtors, the “Company” or the “Company Parties”), Jay Foreman (“Foreman”), John 

MacDonald (“MacDonald”, together with Foreman, the “Founders”), Falcon Structured Equity 

Partners, LP (together with certain affiliates, “Falcon”), Royal Bank of Canada (“RBC” together 

with Falcon, and the Founders, the “Non-Debtor Parties”).  RBC, Falcon, the Founders, the 

Company are collectively referred to herein as the “Parties” and each as a “Party”. 

RECITALS1 

WHEREAS, on August 3, 2017, Basic Fun Canada Holdings, Inc., Basic Fun, Ltd., 

Holdco, the subsidiaries of Holdco from time to time party thereto, as borrowers, the lenders from 

time to time party thereto (the “2017 Senior Lenders”), and RBC, as administrative agent, entered 

into that certain Credit Agreement (the “2017 RBC Senior Credit Agreement”), pursuant to 

which the 2017 Senior Lenders made available to the aforementioned borrowers $40,000,000 in 

senior term loans and a $20,000,000 accordion line for acquisitions (the “2017 RBC Senior 

Obligations”). 

 
1 Capitalized terms used but not otherwise defined in these Recitals shall have the meanings ascribed to them in the 

relevant documents. 
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WHEREAS, on August 3, 2017, Basic Fun, as borrower, Holdco, the subsidiaries of 

Holdco party thereto, and RBC, as collateral agent for the lenders (in its capacity as collateral 

agent, the “2017 Mezzanine Agent”) for the several financial institutions from time to time party 

thereto (“2017 Mezzanine Lenders”) and for itself as lender, entered into that certain Subordinate 

Credit Agreement (as amended by amending agreements dated November 30, 2017, February 6, 

2018, June 11, 2018, August 1, 2018, February 5, 2019, March 29, 2019, May 3, 2019, June 28, 

2019, November 8, 2019, and July 15, 2020 and by consents dated May 14, 2020, and June 9, 

2020, the “2017 Mezzanine Credit Agreement”), pursuant to which the 2017 Mezzanine Lenders 

made available to the Debtors up to $15,000,000 in subordinate loans (the “Original Mezzanine 

Loans”). 

WHEREAS, on August 1, 2018, Falcon and Basic Fun TopCo entered into that certain 

Partnership Interest Purchase Agreement, pursuant to which Falcon invested $40,000,000 in 

consideration for 400,000 units of Series C Preferred Partnership Interests, which accrue a 

preferred return of 10% per annum, and 178,533.48 Class A-4 Limited Partnership Interests 

(subject to certain adjustments) which represented approximately 14% of the “common equity” of 

the Basic Fun TopCo (the “Falcon Investment”).  

WHEREAS, in 2019, Foreman and MacDonald loaned Basic Fun TopCo an aggregate of 

$18,000,000 in principal amount of Term Notes (collectively, the “Owner Notes”).  

WHEREAS, on July 15, 2020, the 2017 Mezzanine Credit Agreement was amended 

pursuant to that certain Amendment No. 10 to the Subordinate Credit Agreement, pursuant to 

which the 2017 Mezzanine Lenders agreed to make an additional loan to Basic Fun in the principal 

amount of $2,500,000 (the “First Out Loan I”), by way of a single advance in the full amount 

thereof.  

WHEREAS, on July 15, 2020, Foreman and MacDonald entered into those certain 

Participation Agreements, pursuant to which (i) Foreman purchased a 100% participation interest 

in RBC’s right, title and interest in the First Out Loan I in the amount of $1,750,000 outstanding, 

which represented a 70% share of the First Out Loan I; and (ii) MacDonald purchased an undivided 

100% participation interest in RBC’s right, title and interest in the First Out Loan I in the amount 

of $750,000 outstanding, which represented a 30% share of the First Out Loan I. 

WHEREAS, on October 30, 2020, Basic Fun as borrower, Holdco, K’NEX, TBDUM, and 

TGS, as other loan parties, and RBC as collateral agent (“Prepetition Mezzanine Agent”, together 

with the Prepetition Senior Agent (as defined below), the “Prepetition Agents”) for the several 

lenders from time to time party thereto (“Prepetition Mezzanine Lenders”, together with the 

Prepetition Senior Lenders (as defined below), the “Prepetition Secured Lenders”), and for itself 

as lender, entered into that certain Amended and Restated Subordinate Credit Agreement (the 

“Amended and Restated Mezzanine Credit Agreement”), pursuant to which the parties agreed 

to amend and restate the terms of the 2017 Mezzanine Credit Agreement.  Pursuant to the terms 

of the Amended and Restated Mezzanine Credit Agreement, the Prepetition Mezzanine Lenders 

agreed to advance an additional $2,500,000 to Basic Fun (the “First Out Loan II”), which has 

been fully repaid.  The Original Mezzanine Loans and First Out Loan I shall be collectively 

referred to herein as the “Prepetition Mezzanine Secured Obligations”. The Prepetition 

Mezzanine Secured Obligations are secured by a second-priority security interest in favor of the 
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Prepetition Mezzanine Agent, for the benefit of the holders of the Prepetition Mezzanine Secured 

Obligations, in substantially all of the Debtors’ assets. 

WHEREAS, on October 30, 2020, the Debtors refinanced the 2017 RBC Senior 

Obligations (the “2020 Refinancing Transaction”).  Basic Fun, as borrower and borrower 

representative, and Holdco, K’NEX, TBDUM, and TGS as guarantors, entered into that certain 

Credit Agreement (as amended by that certain Waiver and First Amendment to the Credit 

Agreement, dated as of April 26, 2021, that certain Second Amendment to the Credit Agreement, 

dated as of October 27, 2021, that certain Waiver and Third Amendment to the Credit Agreement, 

dated December 30, 2021, and as further amended, restated, amended and restated, supplemented 

or otherwise modified, the “2020 SLR Credit Agreement”) with Crystal Financial LLC d/b/a 

SLR Credit Solutions (“SLR”), and each other lender from time to time party thereto 

(the “Prepetition Senior Lenders”), and SLR as administrative agent (the “Prepetition Senior 

Agent”).  

WHEREAS, pursuant to the 2020 SLR Credit Agreement, the Prepetition Senior Lenders 

made available to the Debtors (i) a revolving credit facility in the maximum aggregate principal 

amount of $20,000,000 (the “Prepetition Senior Credit Facility”), subject to a traditional ABL 

borrowing base; and (ii) a term loan in the maximum principal amount of $20,000,000 

(the “Prepetition Senior Term Loan”, together with the Prepetition Senior Credit Facility, 

the “Prepetition Senior Secured Obligations”).  The Prepetition Senior Secured Obligations are 

secured by a first-priority security interest in favor of the Prepetition Senior Agent, for the benefit 

of the holders of the Prepetition Senior Secured Obligations, in substantially all of the Debtors’ 

assets. 

WHEREAS, the $18,000,000 in principal amount of Owner Notes were amended and 

restated on October 30, 2020. Pursuant to the amended and restated Owner Notes, the Owner Notes 

were converted to Junior Preferred Securities (as defined herein) on April 1, 2021.  “Junior 

Preferred Securities” is a newly created class of Partnership Interests of Basic Fun TopCo, which 

(w) is entitled to aggregate liquidation preference distributions equal to the amount of any principal 

and interest of the converted Owner Note plus a preferred return, (x) is not convertible to any other 

equity security of Basic Fun TopCo, (y) has no voting rights or other rights under the limited 

partnership agreement of Basic Fun TopCo, other than rights to approve amendments to the terms 

of the Junior Preferred Securities, and (z) has rights to distributions (including upon liquidation 

and redemption) junior to the Class C units and only after payment in full of the Class C 

Liquidation Preference (but senior to the rights of the Class A units and Class B units of Basic Fun 

TopCo). 

WHEREAS, on October 30, 2020, in connection with, and as condition to, the 2020 

Refinancing Transaction, Basic Fun TopCo sold $1,000,000 of Class A-1 units in Basic Fun 

TopCo to the then-existing Class A unitholders. In that transaction, Foreman acquired 

6,292,348.31 Class A-1 units for $562,793.75, MacDonald acquired 2,707,651.72 Class A-1 units 

for $242,175.00, Falcon acquired 1,712,558.31 Class A-1 units for $153,172.88 and CCNAS 

Investment Holdings, LLC acquired 468,000 Class A-1 units for 41,858.37. 

WHEREAS, on June 28, 2024 (the “Petition Date”), the Debtors each filed a voluntary 

petition for relief under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy 
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Code”), commencing cases (collectively, the “Chapter 11 Cases”), which Chapter 11 Cases are 

jointly administered in the United States Bankruptcy Court for the District of Delaware (the 

“Bankruptcy Court”). 

WHEREAS, on July 1, 2024, the Debtors filed the Motion of Debtors for Entry of Interim 

and Final Orders (I) Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing 

the Debtors to Use Cash Collateral, (III) Granting Liens and Providing Superpriority 

Administrative Expense Claims, (IV) Granting Adequate Protection, (V) Modifying the Automatic 

Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related Relief [Docket No. 34] 

(the “DIP Financing Motion”), pursuant to which the Debtors sought authority to, inter alia, 

(i) enter into that certain Senior Secured Super-Priority Debtor-in-Possession Loan and Security 

Agreement with Great Rock Capital (“Great Rock”) as Agent (the “DIP Credit Agreement”) to 

refinance their Prepetition Senior Secured Obligations, and (ii) roll-up $10,000,000 of Prepetition 

Mezzanine Secured Obligations of RBC.  

WHEREAS, on July 3, 2024, the Bankruptcy Court entered that certain Interim Order (I) 

Authorizing the Debtors to Obtain Postpetition Financing, (II) Authorizing the Debtors to Use 

Cash Collateral, (III) Granting Liens and Providing Superpriority Administrative Expense Claims, 

(IV) Granting Adequate Protection, (V) Modifying the Automatic Stay, (VI) Scheduling a Final 

Hearing, and (VII) Granting Related Relief [Docket No. 65] (the “Interim DIP Order”), granting 

the DIP Financing Motion on an interim basis. 

WHEREAS, on July 3, 2024, the Debtors entered into the DIP Credit Agreement, with the 

lenders party thereto and Great Rock as Agent, and with the proceeds thereof refinanced the 

Prepetition Senior Secured Obligations.  

WHEREAS, the Company desires to implement a restructuring (the “Restructuring”) of 

their capital structure on the terms and conditions set forth in the (i) term sheet for this 

Restructuring Support Agreement, attached hereto as Exhibit 1 (the “RSA Term Sheet”), (ii) term 

sheet for the $50,000,000 First Priority Senior Secured DIP-to-Exit Revolving Credit Facility, 

attached hereto as Exhibit 2 (the “Great Rock Term Sheet”),  (iii) the term sheet for the amended 

and extended subordinate credit agreement (the “Amended and Extended Subordinate Credit 

Agreement”), attached hereto as Exhibit 3 (the “RBC Term Sheet”, together with the RSA Term 

Sheet and the Great Rock Term Sheet, the “Term Sheets”), (iv) the amended and restated limited 

partnership agreement of Basic Fun TopCo (the “New TopCo LP Agreement”), attached hereto 

as Exhibit 4, and (v) the Certificate of Amendment of Certificate of Incorporation for Basic Fun, 

Inc. (the “Charter Amendment”), attached hereto as Exhibit 5. The terms and conditions set 

forth in the Term Sheets are incorporated by reference in this Restructuring Support Agreement 

and are hereby made a part hereof to the same extent and with the same force as if fully set forth 

herein. 

WHEREAS, each Party has reviewed, or has had the opportunity to review, this 

Restructuring Support Agreement, the Term Sheets, and the New TopCo LP Agreement that are 

attached hereto with the assistance of professional legal advisors of its own choosing. 

NOW, THEREFORE, in consideration of the premises and the mutual covenants and 

agreements set forth herein, and for other good and valuable consideration, the receipt and 
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sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree as 

follows: 

STATEMENT OF AGREEMENT 

Section 1.  Preliminary Statements.  The statements set forth in the recitals are incorporated 

herein and form an integrated part of this Restructuring Support Agreement, subject to such 

modifications and amendments as may be permitted pursuant to Section 14 hereof.  The Exhibits 

attached hereto are, likewise, incorporated herein and form an integral part of this Restructuring 

Support Agreement. 

Section 2.  Effectiveness of Restructuring Support Agreement.  This Restructuring Support 

Agreement shall become immediately effective, legally binding, and enforceable as to (i) each of 

the Parties except the Debtors as of the Execution Date and (ii) the Debtors upon the Bankruptcy 

Court’s entry of an order authorizing the Debtors to perform their obligations under this 

Restructuring Support Agreement (the “RSA Order”).  

Section 3.  Definitive Documents. 

3.1 The Parties shall work in good faith to negotiate, prepare, and execute all definitive 

documents required to implement the Restructuring, including, but not limited to, the following 

(together, the “Definitive Documents”): 

a) a final order of the Bankruptcy Court approving the DIP Financing Motion (the 

“Final DIP Order”), which shall be in the form substantially similar to the 

Interim DIP Order; 

b) a motion to assume this Restructuring Support Agreement and perform the 

terms hereunder (the “RSA Motion”);  

c) a proposed order approving the RSA Motion;  

d) a plan of reorganization under Chapter 11 of the Bankruptcy Code (the “Plan”), 

which shall be consistent in all material respects with the terms of this 

Restructuring Support Agreement and otherwise reasonably acceptable to each 

of the Non-Debtor Parties, and which shall implement the terms set forth in the 

Term Sheets and further provide the following material terms:  

(i) all general unsecured claims will “ride through” the Chapter 11 Cases and 

be paid in full in the ordinary course of business; 

(ii) all administrative claims, priority tax claims, and other priority claims 

will be paid in full on the Plan Effective Date (as defined herein); and 

(iii) all executory contracts and unexpired leases shall be assumed as of the 

Plan Effective Date, unless determined to be rejected by the Debtors.   

e) a proposed order of the Bankruptcy Court approving the Plan; 

f) a disclosure statement with respect to the Plan (the “Disclosure Statement”);  

g) all documents, forms, and other materials distributed in connection with the 

solicitation of votes on the Plan pursuant to sections 1125 and 1126 of the 
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Bankruptcy Code, including, without limitation, the Disclosure Statement, the 

forms of ballots with respect to votes on the Plan, and the opt out and opt in 

forms with respect to third-party releases, as applicable (the “Solicitation 

Materials”); 

h) an order of the Bankruptcy Court conditionally approving the Disclosure 

Statement and solicitation procedures (the “Conditional DS Order”);  

i) a final order of the Bankruptcy Court (i) approving the Disclosure Statement 

and solicitation procedures and (ii) confirming the Plan (the “Combined 

DS/Confirmation Order”); 

j) exit financing documents, which shall implement the terms materially set forth 

in the Great Rock Term Sheet; 

k) the Amended and Extended Subordinate Credit Agreement; 

l) a mutual release agreement; 

m) the new organizational documents for the Company, including, charters, bylaws, 

operating agreements, other organization or formation documents, any 

shareholder agreements, as applicable (including the New TopCo LP 

Agreement and Charter Amendment); and 

n) all other documents, motions, pleadings, briefs, applications, orders, agreements, 

supplements, and other filings, including any summaries or term sheets in 

respect thereof, that are directly related to any of the foregoing or as may be 

reasonably necessary or advisable to implement the Restructuring contemplated 

herein. 

The Definitive Documents, including all amendments and modifications thereto and including all 

forms thereof filed with the Bankruptcy Court, shall contain terms, conditions, representations, 

warranties, and covenants consistent in all material respects with the terms of this Restructuring 

Support Agreement and the Term Sheets, as they may be modified, amended, or supplemented in 

accordance with Section 14 hereof and be in form and substance reasonably acceptable to the 

Founders and Falcon; provided, however, that the Definitive Documents identified in Section 

3.1(i)–(k) shall be in form and substance also reasonably acceptable to RBC. 
 

Section 4.  Milestones.   

4.1 The Company shall comply with the following milestones (the “Milestones”),2 

unless extended or waived in writing by each of Falcon and the Company in accordance with the 

terms herein:  

a) no later than August 26, 2024, the Debtors shall have filed a motion seeking 

entry of the Conditional DS Order; 

 
2 All Milestone dates are subject to the approval and availability of the Bankruptcy Court. 
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b) no later than August 30, 2024, the Bankruptcy Court shall have entered an order 

authorizing the Debtors to perform their obligations under this Restructuring 

Support Agreement; 

c) no later than September 16, 2024, the Bankruptcy Court shall have entered the 

Conditional DS Order; 

d) no later than October 21, 2024, the Bankruptcy Court shall have entered the 

Combined DS/Confirmation Order consistent with the terms of this 

Restructuring Support Agreement; and 

e) the Plan effective date shall occur, and the Restructuring shall be implemented on 

or before October 30, 2024 (the “Plan Effective Date”). 

Section 5.  Agreements of the Company Parties. Each Company Party shall:  

5.1  

a) take all steps reasonably necessary and desirable to consummate the 

Restructuring in accordance with this Restructuring Support Agreement; 

b) secure and document a secured exit facility substantially on the terms included 

in the Great Rock Term Sheet; 

c) negotiate in good faith to execute and deliver the Definitive Documents and any 

other required agreements to effectuate and consummate the Restructuring as 

contemplated by this Restructuring Support Agreement; 

d) perform their obligations under the Definitive Documents in accordance with 

the terms of this Restructuring Support Agreement and any other agreements 

required to effectuate and consummate the Restructuring and the transactions 

contemplated by the Definitive Documents; 

e) take all reasonable steps to obtain any and all requisite regulatory or third-party 

approvals necessary to consummate the Restructuring; and 

f) operate their businesses in the ordinary course in a manner consistent with past 

practice in all material respects (other than any changes in operations required 

to implement the Restructuring or imposed by the Bankruptcy Court). 

5.2 Each Company Party shall not: 

a) transfer any assets other than in the ordinary course of business;  

b) take, or encourage any other person or entity to take, any action, directly or 

indirectly that is inconsistent in any material respect with, or is intended to 

frustrate, delay or impede in any material respect the timely approval and entry 

of the Conditional DS Order, the Combined DS/Confirmation Order and 

consummation of the transactions necessary to effectuate the Restructuring;  

c) execute, agree to execute, file, or agree to file any motion, pleading, or 
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Definitive Documents with the Bankruptcy Court or any other court (including 

any modifications or amendments thereof) that, in whole or in part, is 

inconsistent with this Restructuring Support Agreement or the Definitive 

Documents; or 

d) amend any of their Organizational Documents in a manner that materially 

impacts the rights of Falcon. 

Section 6.  Agreements of Non-Debtor Parties.  

6.1 Restrictions on Transfers: Each Non-Debtor Party shall not voluntarily sell, transfer, 

or assign any right or interest (voting or otherwise) relating to the Debtors unless the transferee thereof 

has already executed this Restructuring Support Agreement or a joinder thereto. 

6.2 Voting on the Plan:  Subject to receipt of a Disclosure Statement and the other 

Solicitation Materials that comply with applicable law, to the extent such Non-Debtor Party is 

entitled to vote to accept or reject the Plan, such Non-Debtor Party will vote all claims, rights, or 

interests that exist against the Debtors to accept the Plan.  

6.3 Each Non-Debtor Party shall negotiate in good faith and use commercially 

reasonable efforts to execute and implement the Definitive Documents and any other required 

agreements to effectuate and consummate the Restructuring as contemplated by this Restructuring 

Support Agreement to which it is required to be a party. 

6.4 Each Non-Debtor Parties shall not: 

a) support or encourage, directly or indirectly, any financial restructuring or sale 

of assets concerning the Debtors or their assets, other than the Restructuring; 

b) take any action that is materially inconsistent with the Term Sheets, the 

transactions contemplated hereby or thereby, or the expeditious confirmation 

and consummation of such transactions; 

c) vote against the Plan or otherwise agree, consent, or provide any support, to any 

other chapter 11 plan or other restructuring or sale or liquidation of assets 

concerning the Debtors or their assets, other than the Restructuring; 

d) object to, fail to consent to (if such consent is expressly required herein), or 

otherwise commence any proceeding to oppose or alter the Plan, the Final DIP 

Order, or any of the terms of the Restructuring (or any other document filed in 

furtherance of, and that is consistent with the Restructuring); 

e) to the extent applicable, make any election under Section 1111(b) of the 

Bankruptcy Code, and will vote against and/or object to any action or motion 

to make such an election; or 

f) take any action that is contrary to the terms of this Restructuring Support 

Agreement. 

 6.5     Falcon and the Founders will use reasonable efforts to agree to either (i) 

appointment of a mutually agreed Independent Representative (as defined in the LPA) or (ii) a 

process to appoint a mutually agreed Independent Representative (as defined in the LPA), in each 

case, by August 12, 2024 at 10 A.M. prevailing Eastern Time (the “Governance Milestone”) 
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unless extended by each of Falcon and the Founders. In addition to Falcon’s consent rights in 

respect of the debtor-in-possession financing and the Final DIP Order in section 3.1 of this 

Agreement, Falcon’s consent to the debtor-in-possession financing and the Final DIP Order shall 

also be subject to the parties’ compliance with the Governance Milestone. 

Section 7.  Limited Partnership Restructuring.  The Founders and Falcon shall cooperate and 

each agree with respect to the implementation of a restructuring of Basic Fun TopCo and any other 

non-debtor Company Party, regarding of whether such restructuring is implemented through the 

Plan or an out-of-court transaction.  

Section 8.  Representations and Warranties of the Parties.  Each Party represents to each other 

Party that the following statements are true, correct, and complete as of the date hereof: 

a) It has all requisite corporate, partnership, limited liability company, or similar 

authority to enter into this Restructuring Support Agreement and perform its 

obligations contemplated hereunder, and the execution and delivery of this 

Restructuring Support Agreement and the performance of its obligations 

hereunder have been duly authorized by all necessary corporate, limited 

liability, partnership, or other similar action on its part; 

b) the execution, delivery, and performance by the undersigned of and under this 

Restructuring Support Agreement does not and shall not violate any provision 

of law, rule, or regulation applicable to it or any of its subsidiaries or its charter 

or bylaws (or other similar governing documents) or those of any of its 

subsidiaries; 

c) the execution, delivery, and performance by the undersigned of and under this 

Restructuring Support Agreement does not and shall not require any registration 

or filing with, consent or approval of, notice to, or other action to, with or by, 

any federal, state or governmental authority or regulatory body; and 

d) this Restructuring Support Agreement is the legally valid and binding 

obligation of such Party, enforceable in accordance with its terms. 

Section 9.  Alternative Transactions.  Subject to Section 12 hereof, from and after execution of 

this Restructuring Support Agreement until it is terminated, neither the Company, nor any of the 

Company’ respective officers, directors, employees, agents, representatives, or affiliates (including 

any investment banker or financial advisor retained by the Debtors or any of the foregoing) shall, 

directly or indirectly, encourage, solicit, or initiate any inquiry or proposal from, or encourage, 

solicit, or initiate any negotiations with, or solicit or initiate any discussions with any person or 

entity  concerning any potential sale of the Company or restructuring of the Company or a 

transaction that is similar to, in conflict with or in substitution of the Restructuring pursuant to the 

terms hereof (each, an “Alternative Transaction”), or agree to endorse or take any other action to 

facilitate any Alternative Transaction, unless the Company have obtained the prior written consent 

of Falcon.  

Section 10.  Termination Events.   

10.2 Falcon’s obligations herein shall automatically terminate without notice upon the 

occurrence of any of the following events:  
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a) The Bankruptcy Court: 

(i) enters an order denying confirmation of the Plan; 

(ii) enters an order pursuant to Section 1104 of the Bankruptcy Code 

appointing a trustee or appointing an examiner with powers beyond the 

duty to investigate and report (as set forth in Sections 1106(a)(3) and (4) 

of the Bankruptcy Code), including, without limitation, to operate and 

manage the Debtors’ business; 

(iii) enters an order dismissing any of the Chapter 11 Cases or an order 

pursuant to Section 1112 of the Bankruptcy Code converting any of the 

Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code; 

(iv) enters an order suspending any of the Chapter 11 Cases under Section 

305 of the Bankruptcy Code;  

(v) enters an injunction, judgment, order, decree, ruling, or charge that 

prevents consummation of the Restructuring and that remains in effect 

for longer than 30 days; or 

(vi) grants relief that is inconsistent with this Restructuring Support 

Agreement or the Plan or that would result in a withdrawal, modification, 

or amendment of the Restructuring or Plan that is contrary to the Term 

Sheets or Plan and that has a material adverse effect on the Non-Debtor 

Parties; provided that such relief has not resulted from any action or 

inaction by any of the Non-Debtor Parties. 

10.3 Falcon’s obligations herein shall terminate upon five (5) days written notice, unless 

otherwise specified herein, following the occurrence of any of the following events:  

a) Any Company Party: 

(i) files or supports confirmation of, or fails to actively oppose confirmation 

of, a plan of reorganization that requests or would result in a withdrawal, 

modification, or amendment of the Plan, or that, as to any provision of 

the Plan, materially adversely affects Falcon;  

(ii) files a motion, pleading, objection, lawsuit, or administrative or adversary 

proceeding (or takes any action in support of such a motion or pleading 

filed by another party) in the Bankruptcy Court or other court, or otherwise 

assists in any of the foregoing, that requests or would result in a withdrawal, 

modification, or amendment (including in the case of a document which is 

an interim order, by replacement with a final order) of the Restructuring;  

(iii) fails to achieve any of the Milestones set forth in Section 4 (as may be 

extended or waived by Falcon in accordance with this Restructuring 

Support Agreement) by the date specified for such Milestone, unless 

such failure is the result of (i) any act, omission, or delay on the part of 

Falcon in violation of their obligations under this Restructuring Support 

Agreement or (ii) the availability of the Bankruptcy Court; 
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(iv) fails to comply with any obligations under this Restructuring Support 

Agreement, other than those set forth in this Section 10, and such failure 

is not cured within five (5) business days after written notice thereof has 

been given to the Company; or 

(v) fails to comply with any obligations under this Section 10; provided that 

such termination shall be immediately effective upon notice. 

b) The Definitive Documents or any of the documentation reasonably required to 

implement the terms of the Restructuring (i) contain terms, conditions, 

representations, warranties, or covenants that are not materially consistent with 

the terms of this Restructuring Support Agreement and the Term Sheets as 

reasonably determined by Falcon or (ii) shall have been materially and adversely 

amended or modified without the prior written consent of Falcon; 

c) Failure by any Party to comply with such Party’s obligations under this 

Restructuring Support Agreement, and such failure is not cured within five (5) 

business days after written notice thereof has been given by the Falcon to such 

Party.  

10.4 RBC’s obligations herein shall terminate upon five (5) days written notice if (a) the 

Bankruptcy Court has not approved the Debtors’ entry into Restructuring Support Agreement by the 

date specified for such Milestone in Section 4 (as may be extended or waived by RBC in accordance 

with this Restructuring Support Agreement), unless such failure is the result of (i) any act, omission, 

or delay on the part of RBC in violation of its obligations under this Restructuring Support Agreement 

or (ii) the Bankruptcy Court setting the hearing on approval of the Restructuring Support 

Agreement on a date later than the Milestone date, and (b) any of the finalized Definitive 

Documents identified in Section 3.1(i)-(k) contain terms, conditions, representations, warranties, 

or covenants that are not materially consistent with the terms of the RBC Term Sheet as reasonably 

determined by RBC in its discretion or shall have been amended or modified in a way materially 

adverse to RBC, in each case without the prior written consent of RBC; provided that such 

termination will be solely as to RBC.  

10.5 This Restructuring Support Agreement shall terminate automatically without any 

further required action or notice immediately after the occurrence of the Plan Effective Date. 

10.6 [Reserved].  

10.7 Effect of Termination: Termination of this Restructuring Support Agreement (as to 

a Party or in total) shall not relieve a Party from liability, if any, for its breach or non-performance 

of any of its obligations hereunder prior to the date of such termination. 

Section 11.  No Solicitation.  This Restructuring Support Agreement is not and shall not be 

deemed to be a solicitation of votes for the acceptance of the Plan (or any other plan of 

reorganization) for the purposes of sections 1125 and 1126 of the Bankruptcy Code or otherwise. 

Section 12.  Debtors’ Fiduciary Duties.  Notwithstanding anything to the contrary in this 

Restructuring Support Agreement, nothing in this Restructuring Support Agreement shall require 

the Debtors or any of their respective directors or officers (in such person’s capacity as a director 

or officer of such Debtor), after consultation with outside counsel, to take any action, or to refrain 

from taking any action, to the extent that taking such action or refraining from taking such action 
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would be inconsistent with such party’s fiduciary obligations under applicable law, including the 

Bankruptcy Code. 

Section 13.  Cooperation; Further Assurances; Acknowledgment; Definitive Documents.  The 

Parties shall cooperate with each other and shall coordinate their activities (to the extent practicable) 

in respect of all commercially reasonable actions necessary to consummate the Restructuring.  The 

Parties further agree to execute and deliver such other instruments and to perform such 

commercially reasonable acts, in addition to the matters herein specified, as may be appropriate or 

necessary, from time to time, to effectuate the Restructuring. 

Section 14.  Amendments.  This Restructuring Support Agreement may not be modified, 

amended or supplemented except in writing by the Founders and Falcon (which may be via 

electronic mail); provided, however, that if (i) the proposed modification, amendment, waiver, or 

supplement has a material and adverse impact on RBC, or (ii) amends, modifies, supplements or 

waives any term of the RBC Term Sheet, then the consent of RBC shall also be required to 

effectuate such modification, amendment, waiver or supplement. 

Section 15.  GOVERNING LAW; JURISDICTION.  THIS RESTRUCTURING SUPPORT  

AGREEMENT SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, 

THE LAWS OF THE STATE OF DELAWARE, WITHOUT REGARD TO ANY CONFLICT OF 

LAWS PROVISIONS THAT WOULD REQUIRE THE APPLICATION OF THE LAW OF ANY 

OTHER JURISDICTION.  BY ITS EXECUTION AND DELIVERY OF THIS RESTRUCTURING 

SUPPORT AGREEMENT, EACH OF THE PARTIES HEREBY IRREVOCABLY AND 

UNCONDITIONALLY AGREES THAT ANY LEGAL ACTION, SUIT, OR PROCEEDING 

AGAINST IT WITH RESPECT TO ANY MATTER UNDER, OR ARISING OUT OF OR IN 

CONNECTION WITH, THIS RESTRUCTURING SUPPORT AGREEMENT, OR FOR 

RECOGNITION OR ENFORCEMENT OF ANY JUDGMENT RENDERED IN ANY SUCH 

ACTION, SUIT, OR PROCEEDING, SHALL BE BROUGHT IN ANY FEDERAL OR STATE 

COURT IN THE STATE OF DELAWARE HAVING JURISDICTION, AND BY EXECUTION 

AND DELIVERY OF THIS RESTRUCTURING SUPPORT AGREEMENT, EACH OF THE 

PARTIES HEREBY IRREVOCABLY ACCEPTS AND SUBMITS ITSELF TO THE 

EXCLUSIVE JURISDICTION OF EACH SUCH COURT, GENERALLY AND 

UNCONDITIONALLY, WITH RESPECT TO ANY SUCH ACTION, SUIT OR PROCEEDING; 

PROVIDED, THAT AFTER THE PETITION DATE THE BANKRUPTCY COURT SHALL 

HAVE EXCLUSIVE JURISDICTION OVER ANY ISSUES RELATING TO THIS 

RESTRUCTURING SUPPORT AGREEMENT PROVIDED THAT THE BANKRUPTCY 

COURT SHALL FOLLOW APPLICABLE CHOICE OF LAW RULES. 

Section 16.  Specific Performance.  It is understood and agreed by the Parties that the exact nature 

and extent of damages resulting from a breach of this Restructuring Support Agreement are uncertain 

at the time of entering into this Restructuring Support Agreement and that breach of this Restructuring 

Support Agreement would result in damages that would be difficult to determine with certainty.  It 

is understood that money damages would not be a sufficient remedy for any breach of this 

Restructuring Support Agreement, and that each non-breaching Party shall be entitled to specific 

performance, injunctive, and any other legal or equitable relief as a remedy of any such breach 

including attorneys’ fees and costs (without the posting of bond) as a remedy of any such breach, 

without the necessity of proving the inadequacy of money damages as a remedy, including an order 
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of a court of competent jurisdiction requiring any Party to comply promptly with any of its 

obligations hereunder. 

Section 17.  Headings.  The headings of the Sections, paragraphs, and subsections of this 

Restructuring Support Agreement are inserted for convenience only, and shall not affect the 

interpretation hereof. 

Section 18.  Successors and Assigns; Severability; Several Obligations.  This Restructuring 

Support Agreement is intended to bind and inure to the benefit of the Parties and their respective 

successors, assigns, heirs, executors, administrators, and representatives.  The invalidity or 

unenforceability at any time of any provision hereof shall not affect or diminish in any way the 

continuing validity and enforceability of the remaining provisions hereof.  The agreements, 

representations, and obligations of the Non-Debtor Parties under this Restructuring Support 

Agreement are, in all respects, several and not joint. 

Section 19.  No Third-Party Beneficiaries.  Unless expressly stated herein, this Restructuring 

Support Agreement shall be solely for the benefit of the Parties, and no other person or entity shall 

be a third-party beneficiary hereof. 

Section 20.  Consideration.  No consideration shall be due or paid to the Non-Debtor Parties for 

agreement of the Non-Debtor Parties to support the Restructuring and to vote in favor of the Plan 

in accordance with the terms and conditions of this Restructuring Support Agreement, other than 

the Company’s agreement to pursue the Restructuring and to file, pursue confirmation of, and 

implement the Plan in accordance with the terms and conditions of this Restructuring Support 

Agreement, which the Parties acknowledge is fair and sufficient consideration to support the 

Parties’ respective agreements hereunder. 

Section 21.  Prior Negotiations; Entire Agreement.  This Restructuring Support Agreement 

constitutes the entire agreement of the Parties related to the Restructuring, and supersedes all other 

prior negotiations with respect to the subject matter hereof. 

Section 22.  Counterparts.  This Restructuring Support Agreement and any amendments, 

joinders, consents, or supplements hereto, may be executed in one or more counterparts, each of 

which shall be deemed an original and all of which shall constitute one and the same agreement.  

Facsimile or scanned signatures on this Restructuring Support Agreement shall be treated as 

originals for all purposes. 

Section 23.  Construction.  This Restructuring Support Agreement shall be deemed to have been 

negotiated and prepared at the joint request, direction, and construction of the Parties, and at arm’s 

length and shall be interpreted without favor to any Party. 

Section 24.  Time of the Essence.  Time shall be of the essence with respect to each and every of 

the various undertakings and obligations set forth in this Restructuring Support Agreement. 

Section 25.  Notices.  All notices, demands, requests, consents, approvals, and other 

communications (“Notice” or “Notices”) hereunder shall be in writing and delivered by (i) courier 

or messenger service, (ii) express or overnight mail, (iii) electronic mail, or (iv) by registered or 

certified mail, return receipt requested and postage prepaid, addressed to the respective parties as 

follows: 

If to the Company: 

Basic Fun, Inc. 
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301 Yamato Road, Suite 4200 

Boca Raton, FL 33431 

Attention: Frank McMahon 

Email: Frank.McMahon@basicfun.com 

 

Copy to: 

Polsinelli PC 
1401 Eye Street N.W., Suite 800 
Washington, D.C. 20005 
Attention: Mark B. Joachim 
Email: mjoachim@polsinelli.com   

 

If to RBC:  

RBC Capital Partners 

200 Bay St., Main Floor 

Toronto, Ontario, Canada 

Attention: Matthew Hall 

Email: matthew.hall@rbccm.com   

 

Copy to: 

Orrick, Herrington & Sutcliffe LLP 

51 West 52nd Street  

New York, NY 10019 

Attention: Raniero D’Aversa  

Email: rdaversa@orrick.com  

 

If to Falcon:  

Falcon Structured Equity Partners, LP 

21 Custom House St. 

Boston, MA 02110  

Attention: Matthew White 

Email: mwhite@falconinvestments.com 

 

Copy to: 

Paul, Weiss, Rifkind, Wharton & Garrison LLP 

1285 Avenue of the Americas 

New York, NY 10019-6064 

Attention: Paul M. Basta, Sean A. Mitchell, and Nick Krislov 

Email: pbasta@paulweiss.com, smitchell@paulweiss.com, and 

nkrislov@paulweiss.com  

 

If to the Founders:  

301 Yamato Road, Suite 4200 
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Boca Raton, FL 33431 

Attention: John MacDonald and Jay Foreman  

Email: John.MacDonald@basicfun.com and 

Jay.Foreman@basicfun.com  

 

Copy to: 

Wilson Sonsini Goodrich & Rosati 

222 Delaware Avenue, Suite 800 

Wilmington, DE 19801-5225 

Attention: Erin R. Fay   

Email: efay@wsgr.com  

 

or to such other addresses as any Party may hereafter designate.  Notice by courier or messenger 

service or by express or overnight mail shall be effective upon receipt.  Notice by electronic mail 

shall be effective upon delivery by the sender of a confirming telephone message.  Notice by mail 

shall be complete at the time of deposit in the United States mail system, but any right or duty to 

do any act or make any response within any prescribed period or on a date certain after the service 

of such Notice given by mail shall be, without further action by any Party, automatically extended 

three (3) days. 

Section 26.  Reservation of Rights.  Except as expressly provided in this Restructuring 

Support Agreement, nothing herein is intended to, or does, in any manner waive, limit, impair, or 

restrict the ability of any Party to protect and preserve its rights, remedies, and interests, including 

its Claims.  Nothing herein shall be deemed an admission of any kind.  If the transactions 

contemplated herein are not consummated, or this Restructuring Support Agreement is terminated 

for any reason, the Parties hereto fully reserve any and all of their rights.  Except as required by 

the Bankruptcy Code to assume, perform, or disclose this Restructuring Support Agreement, 

pursuant to Rule 408 of the Federal Rule of Evidence, any applicable state rules of evidence, and 

any other applicable law, foreign or domestic, this Restructuring Support Agreement and all 

negotiations relating thereto shall not be admissible into evidence in any proceeding other than a 

proceeding to enforce its terms. 

Section 27.  Support Agreement Not a Plan.  This Restructuring Support Agreement does not 

constitute a plan of reorganization or confirmation thereof under the Bankruptcy Code.  The Plan 

will not become effective unless and until the Bankruptcy Court enters an order confirming the Plan 

and the Plan becomes effective in accordance with its terms.  This Restructuring Support Agreement 

is not intended to constitute a solicitation or acceptance of the Plan. 

 

[Signature Blocks on Following Page]
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Dated:  August __, 2024 

 

DEBTORS: 

 

Basic Fun, Inc. 

Basic Fun Holdco, LLC 

TGS Acquisition, LLC 

TBDUM, LLC 

K’NEX UK Limited 

 

  

Name:  Frank McMahon  

Title:  Chief Financial Officer, Authorized Signatory 
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COMPANY: 

 

Basic Fun, LP 

 

  

Name:  Frank McMahon  

Title:  Chief Financial Officer, Authorized Signatory 
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By:    

 

 

JOHN MACDONALD 
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ROYAL BANK OF CANADA 

Name:  Matt Hall 
Title:  Director

Name:  David Goldband 
Title:  Vice President
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Exhibit 1 

 

Term Sheet for Restructuring Support Agreement
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TERM SHEET FOR RESTRUCTURING SUPPORT AGREEMENT 

This settlement term sheet (this “Term Sheet”) describes the principal terms of a potential 

settlement by and among Basic Fun, L.P., a Delaware limited partnership (“Basic Fun TopCo”), 

Basic Fun Holdco, LLC, a Delaware limited liability company (“Holdco”), and Basic Fun, Inc., a 

Delaware corporation (together, with any subsidiaries and affiliates, the “Company”), Jay Foreman 

and John MacDonald (together, the “Founders”), and Falcon Structured Equity Partners, LP 

(together with certain affiliates, “Falcon”).  The transactions described in this Term Sheet (the 

“Proposed Settlement”) are subject in all respects to definitive documentation and the consent of 

the parties. 
 

This Term Sheet and the Proposed Settlement shall remain strictly confidential and may 

not be shared with any other party or person without the consent of Falcon and the Company.  

Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in 

the Third Amended & Restated Agreement of Limited Partnership of Basic Fun, L.P., dated as of 

August 1, 2018 (as may be amended, supplemented, or restated). 
 

This Term Sheet has been produced for discussion purposes only and is subject to Rule 

408 of the Federal Rules of Evidence and any other applicable state or Federal rules or doctrines 

protecting the use or disclosure of information exchanged in the context of settlement discussions.  

Nothing in this Term Sheet shall be deemed an admission of fact or liability of any party hereto. 

 

COMPREHENSIVE RESTRUCTURING TERMS 

  

Mezzanine Facility 

Paydown: 

Upon execution of this Restructuring Support Agreement, the 

Founder’ existing commitment to purchase participations of last 

out loans under the Amended and Restated Mezzanine Credit 

Agreement totaling no less than $3,900,000 effective upon entry 

of the Final DIP Order (the “Mezzanine Facility Paydown”) shall 

be deferred to the earlier to occur of (i) the Plan Effective Date and 

(ii) October 30, 2024. 

 

If the Mezzanine Facility Paydown occurs in connection with the 

occurrence of the Plan Effective Date, Falcon shall purchase 

participations totaling $2,500,000 of last out loans under the 

Mezzanine Exit Facility3 due to RBC and the Founders shall 

purchase participations totaling $1,400,000.4  Such last out loans 

shall be junior in payment priority to the other loans under the 

 
3   The “Mezzanine Exit Facility” means the facility issued under an Amended and Restated Subordinate Credit 

Agreement to be negotiated and executed on the Plan Effective Date (as defined below) among Basic Fun, 

Inc. as Borrower, Basic Fun Holdco, LLC as Holdings, certain subsidiaries of Holdings from time to time 

party thereto, as Loan Parties, the financial institutions party thereto, as Lenders, and Royal Bank of Canada, 

as Collateral Agent, among others or any permitted refinancing thereof.    

4  For the avoidance of doubt, such last out loans will not have call protection (i.e., they will be prepayable at 

any time without condition or premium of any kind). 
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Mezzanine Exit Facility, and interest on such last out loans shall 

not be paid in cash if interest on the other loans under the 

Mezzanine Exit Facility is paid in-kind. 

 

If the Mezzanine Facility Paydown occurs prior to the Plan 

Effective Date, the Founders shall purchase participations totaling 

$3,900,000 of last out loans under the Amended and Restated 

Mezzanine Credit Agreement. 

 

In exchange for Falcon and the Founders’ purchase of last out 

loans and the Last Out Conversion (as defined below), the 

Prepetition Mezzanine Secured Obligations shall be refinanced 

into the Mezzanine Exit Facility consistent with the terms of the 

RBC Term Sheet, including a maturity date that is three (3) years 

plus 90 days after the Effective Date (as defined below).   

The Company shall secure an extension of the maturity of the 

Senior Facility5 (or the replacement thereof) to no earlier than a 

date that is three (3) years after the Effective Date.   

   

Last Out Loans Conversion: Upon the occurrence of the Plan Effective Date, Last Out Loans 

held by the Founders issued under the Amended and Restated 

Mezzanine Credit Agreement (approximately $2,700,000) shall 

convert into the preferred equity (the “Last Out Conversion”) 

issued to the Founders in the transaction (collectively, the 

“Founder Preferred Equity”).   

 

LP Notes Conversion: The LP Notes6 held by the Founders shall convert into Founder 

Preferred Equity, at the Founder’s option7 (the “LP Notes 

Conversion”).   

 

The remaining LP Notes shall be eliminated.  

 

 
5  The “Senior Facility” means the facility issued under an Amended and Restated Credit Agreement to be 

negotiated and executed on the Plan Effective Daye (as defined below) among Basic Fun, Inc., as Borrower 

Representative, K’NEX UK Limited, as the UK Guarantor, Great Rock Capital Partners Management, LLC 

and the other Lenders Party thereto, and Great Rock Capital Partners Management, LLC, as Administrative 

Agent, among others.  

6  The “LP Notes” means those certain Term Notes issued between August 1, 2018 and September 30, 2019, 

as further described in the Declaration of Frank McMahon, Chief Financial Officer of the Debtors, in support 

of Chapter 11 Petitions and First Day Pleadings, filed at docket number 15 in the Chapter 11 Cases.   

7  For the avoidance of doubt, preferred equity issued to the Founders on the Plan Effective Date shall in all 

instances be equal to $10,000,000 regardless of the Founders’ option with respect to conversion of the LP 

Notes Conversion and the First Out Conversion. 
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Preferred Equity 

Restructuring:  

The preferred equity shall be restructured to a total of $35,000,000, 

comprised of:  

• $25,000,000 to Falcon on account of pre-transaction 

preferred equity (the “Falcon Preferred Equity”),  

• $10,000,000 to the Founders on account of the Last Out 

Conversion and/or the LP Notes Conversion, at the 

Founders’ option.   

Other existing preferred equity held by Falcon shall be equitized 

into common equity, as stated below (the “Preferred Equity 

Equitization”).  

 

The restructured preferred equity shall (i) commencing on January 

1, 2025, bear interest at a rate of 8.00% per annum, payable in 

kind, or 7.00% payable in cash to the extent payable under the 

Amended and Extended Subordinate Credit Agreement, at the 

Company’s election and (ii) be subject to mandatory redemption 

six (6) months after the final maturity date of the Mezzanine Exit 

Facility.  

 

Common Equity: The common equity shall be restructured to be: 

• 32.5% to Falcon in account of the Preferred Equity 

Equitization and its preexisting common equity;  

• 67.5% to the Founders (the “Founder Equity Issuance”), 

subject to dilution by the MIP.  

 

Management Incentive 

Plan: 

The Company shall establish a new management incentive plan 

(the “MIP”) from an allocation of common equity from the 

Founder Equity Issuance.  For the avoidance of doubt, approval of 

the MIP shall be subject to the approval of the Jay Foreman and 

will contain at least 10% of the common equity.  Neither of the 

Founders will participate in the MIP unless Falcon consents 

thereto.  

 

Governance: For all Major Decisions, 8 the Advisory Committee and the boards 

of directors of each of the Company entities (the “Boards”) shall 

be reconstituted and comprised of: 

• two (2) directors appointed by the Founders,  

• two (2) directors appointed by Falcon, and  

 
8 “Major Decisions” to be defined in the definitive documentation for the Proposed Settlement. 
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• one (1) independent director acceptable to the Founders 

and Falcon (the “Independent Director”) 

 

For all non-Major Decisions, the Advisory Committee and the 

Boards shall be reconstituted and comprised of: 

• four (4) directors appointed by the Founders,  

• two (2) directors appointed by Falcon, and  

• one (1) independent director acceptable to the Founders 

and Falcon (the “Independent Director”) 

The Company shall pay or reimburse $100,000 per year (total) for 

non-Falcon employee(s) who are appointed to the Board by 

Falcon. 

 

Acquisition Preferred 

Basket: 

The Company shall be permitted to issue up to $10,000,000 of 

preferred equity pari passu with preferred equity pursuant to a  

rights offering in order to fund an opportunistic acquisition by way 

of a rights offering; provided that the rights allocation under such 

rights offering shall be offered 50% to Falcon and 50% to the  

Founders included herein, but neither Falcon nor the Founders 

shall be under an obligation to exercise the rights offered (with the 

consequence of declining to exercise rights offered is that either 

Falcon or the Founders, as applicable, shall be afforded the 

opportunity to fund  in excess of such party’s offered rights, and 

such excess shall be funded as preferred equity senior to the 

preferred equity restructured and/or issued pursuant to this 

transaction); provided further that the $10,000,000 may also be 

funded by a third party, with a maximum of $5,000,000 that may 

be funded as preferred equity senior to the preferred equity 

restructured and/or issued pursuant to this transaction. 

For the avoidance of doubt, no other issuances of preferred equity 

senior to or pari passu with the preferred equity restructured and/or 

issued pursuant to this transaction shall be allowed without the 

consent of each of the preferred equityholders. 

 

Falcon Preferred Consent 

Rights: 

Subject to the Acquisition Preferred Basket described above, the 

Falcon consent rights as preferred equityholder shall include 

protections substantially similar those in Section 3.3(a)(ii), (vi), (vii), 

(viii), and (x) of the LPA.9  In addition, Falcon’s consent shall be 

required in order for the Company to incur  indebtedness in excess of 

 
9 The “LPA” means that Third Amended & Restated Agreement of Limited Partnership of Basic Fun, L.P., dated as 

of August 1, 2018 (as amended).  
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an amount that is equal to the sum of (i) the maximum indebtedness 

permitted under the Company’s Senior Facility, plus (ii) 1.0x TTM 

EBITDA, provided that such indebtedness is to a third party on arms’-

length basis; provided, further, however, such sum does not exceed 

6.0x TTM EBITDA. 

 

Tax Issues: The parties shall cooperate in good faith to structure these transactions 

in a tax efficient manner (which may include effectuating the 

restructuring at the Holdco level, dissolving Basic Fun TopCo, and 

executing a new Shareholders’ Agreement amount Holdco’s 

equity owners, as the parties agree). 

 

Implementation:  The Proposed Settlement shall be implemented through a plan of 

reorganization (the “Plan”). 

 

Professional Fees and 

Expenses: 

The Company shall pay all reasonable and documented legal fees 

and expenses of Falcon through the transaction effective date. 

 

Mutual Releases: The parties shall execute customary mutual releases. 

 

Conditions to Closing: Customary for transactions of this type, including, among other 

things, execution of definitive documentation for the Proposed 

Settlement through the Plan and amendments to the Senior Facility 

(or the replacement thereof) and the Mezzanine Exit Facility 

acceptable to the parties hereto.  Without limiting the conditions 

precedent outlined in the foregoing sentence, upon execution and 

delivery of the definitive documentation for the Proposed 

Settlement acceptable to all parties as described above, the 

effectiveness thereof shall be subject to entry a final order 

confirming the Plan.   
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Exhibit 2 

 

Great Rock Term Sheet 
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$50 Million First Priority Senior Secured DIP-to-Exit Revolving Credit Facility Term Sheet 

 

Material Terms 

Borrower(s) Basic Fun, Inc. (the “Borrower”) 

Guarantors:  Each subsidiary of the Borrower, along with the parent company of the 

Borrowers, on a joint and several basis (together with Borrower, the “Loan 

Parties”). 

Facility A Revolving Credit Facility (“Revolver”) in the amount of up to 

$50,000,000.  The Revolver will have the ability to revolve two times per 

week; amounts and mechanics to be determined working with Borrower. 

 

The Revolver shall be referred to as the Facility (“Facility”). 

Security & Priority The Facility will have a first priority lien on all assets of the Loan Parties 

including Cash, Accounts Receivables, Inventory, unencumbered 

Machinery & Equipment, Intellectual Property, and Stock of the Borrower. 

 

Cash management agreement and controls satisfactory to Agents will need 

to be in place.  The Borrower will have the flexibility to choose the bank 

of its choice for treasury management so long as the bank is mutually 

agreeable to Agent and Borrower. 

Facility Agent Great Rock Capital (“Agent”). 

Facility Lenders Great Rock Capital or its affiliates and other financial institutions 

acceptable to Great Rock Capital. 

Closing Date To be determined. 

Exit Facility Maturity 

Date 

3 years from the Closing Date. 

Borrowing Base Loans advanced to the Borrower under the Facility will not be permitted to 

exceed the (i) lesser of the Facility or (ii) the following formula (the 

“Borrowing Base”): 

• Up to 95% of eligible US and UK A/R; plus 

• Up to the lesser of (i) 95% of Net Orderly Liquidation Value 

(“NOLV”) or (ii) 70% of cost of eligible US inventory (inventory 

purchased or manufactured pursuant to a license agreement subject 

to further underwriting diligence); plus 

• Up to the lesser of (i) 95% of NOLV or (ii) 70% of cost of eligible 

UK inventory (inventory purchased or manufactured pursuant to a 

license agreement subject to further underwriting diligence); plus 

• Up to the lesser of (i) 95% of NOLV or (ii) 70% of cost of eligible 

in‐transit inventory, subject to To Be Determined dollar sub‐limit; 

plus 

• Up to the lesser of (i) 50% of appraised Net Orderly Liquidation 

Value of eligible intellectual property value, and (ii) $3MM sub‐

limit, less; 

• Customary Reserves 

 

Eligible A/R includes all accounts receivable of the Borrower other than: 

(a) accounts not paid within 60 days from invoice due date or 90 days from 

invoice date with longer terms for certain debtors as reasonably agreed to 

by the Agent; (b) accounts subject to a 25% cross‐age as well as any past 

due credits; (c) accounts of a customer with a concentration greater than 
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[25]%, except for certain debtors as reasonably agreed to by the Agent 

(which are expected to include Walmart and Target of up to [40]% each); 

(d) contra accounts; (e) accounts subject to a prior security interest; (f) 

accounts consisting of finance charges; (g) progress and milestone billings; 

(h) bill and hold accounts; (i) customer deposits, cash on delivery, vendor 

rebates, deferred revenue, advance billings (including pre billing & billed 

not shipped); (j) intercompany accounts or accounts due from affiliated 

entities; (k) poor credit quality accounts; (l) accounts subject to 

enforceable anti‐assignment provisions without acceptable waivers; (m) 

other accounts which in the reasonable discretion of the Lender do not 

constitute acceptable collateral, or (n) accounts located in ineligible 

jurisdictions. 

 

Eligible inventory would exclude, without limitation, obsolete or slow 

moving; damaged, contaminated, unmerchantable, returned, discontinued, 

repossessed or rejected inventory; fabricated parts; consigned; supplies and 

packaging; inventory located outside the United States excluding Canada, 

U.K., and other select jurisdictions; inventory located at a third- party 

location where the owner thereof has not executed a waiver agreement 

satisfactory to Lender; and inventory otherwise deemed unacceptable for 

lending purposes by GRC in its sole discretion. 

 

Borrowers would only be permitted to request loans under the Facility to 

the extent required to pay, when due, those expenses set forth in the DIP 

budget. 

 

Customary reserves at Lender’s discretion, expected to include 

substantially similar categories of reserves in the existing ABL credit 

facility and other statutory reserves required to perfect on Borrowing Base 

collateral.  Agent will use standard commercially reasonable practices to 

improve liquidity to grow the Borrower in the Agent's discretion. 

Exit Facility Interest 

Rate 

Interest will accrue at the annual rate of SOFR plus 4.25% on the 

Revolver, with SOFR having a floor of 2.00%, payable in cash on the first 

day of each calendar month. 

Exit Facility Closing Fee If Great Rock Capital finances the exit or does not commit to financing the 

exit, none. 

 

If Great Rock Capital commits to financing the exit, and the Loan Parties 

elect to finance with a party other than Great Rock Capital, a fee equal to 

2.00% of the Facility, which shall be fully earned and non-refundable and 

payable on the earlier of (a) the closing date of the exit facility financing 

provided by another lender and (b) the date of the Loan Parties’ exit from 

the Bankruptcy Cases without the use of exit financing provided by Great 

Rock Capital and/or its affiliates, including if the Bankruptcy Cases are 

dismissed. 

Collateral Monitoring 

Fee 

A Collateral Monitoring Fee in the amount of $5,000 per month, which fee 

shall be fully earned on the Closing Date and payable to Agent in equal 

monthly installments on the Closing Date and on the first day of every 

month thereafter. 
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Facility Unused 

Commitment Fee 

A Revolver Unused Commitment Fee equal to 0.50% per annum payable 

on the first of each month, computed on the difference between (A) the 

total Revolver commitment amount and (B) the average daily Revolver 

balance during the month. 

 

A minimum Revolver Balance of 25% of the Revolver Commitment will 

be required at all times. 

Exit Facility Early 

Termination/Prepayment 

Fee 

A prepayment fee of 2.0% will apply to any amount of the Facility prepaid 

prior to one year after the Closing Date, thereafter, a prepayment fee of 

0.0% will apply to any amount of the Facility prepaid. 

Minimum Liquidity at 

Close 

To be determined. 

Minimum Liquidity Test To be determined. 

Exit Covenants To be determined but expected to include a Minimum EBITDA and Fixed 

Charge Coverage Ratio (FCCR) tests on a quarterly basis. 

Collateral and Financial 

Reporting Requirements 

Customary for a transaction of this nature and satisfactory to Agent in all 

respects but to include monthly financials and weekly Revolver Borrowing 

Bases. 

Field Exam A Field Exam satisfactory to the Agent will be conducted prior to the 

Closing Date.  All audit fees and expenses to be paid by Borrower. 

Appraisals Inventory appraisal satisfactory to the Agent will be conducted prior to the 

Closing Date.  All appraisal fees and expenses to be paid by Borrower. 
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Exhibit 3 

 

RBC Term Sheet

Docusign Envelope ID: 6D7103CD-9A0F-4265-BE48-D043251E33E3Case 24-11432-CTG    Doc 249-1    Filed 10/21/24    Page 32 of 118



 

96560100.7 

Term Sheet for Amended and Extended Subordinate Credit Agreement 

 

Material Terms 

Borrower(s) Basic Fun, Inc. (the “Borrower”) 

Other Loan Parties  Each subsidiary of the Borrower, along with the parent company of the 

Borrower 

Facility A secured subordinate term loan facility (the “Mezzanine Exit Facility”). 

Lender Royal Bank of Canada (the “Mezzanine Lender”) 

First Out Term Loans First Out Term Loans in an aggregate principal amount equal to 

$12,552,501.00 as of the date of the Restructuring Support Agreement plus 

paid-in-kind principal plus accrued and unpaid interest thereafter. 

Last Out Term Loans Last Out Term Loans in an aggregate principal amount equal to 

$3,900,000.00.  If the Mezzanine Facility Paydown has not occurred, 

Falcon to purchase participations totaling $2,500,000 of Last Out Term 

Loans and the Founders to purchase participations totaling $1,400,000 of 

Last Out Term Loans upon the occurrence of the Closing Date. 

Maturity Date 3 years and 90 days after the Closing Date. 

Closing Date The effective date of a confirmed Plan. 

Amortization Quarterly amortization to be determined. 

Interest Rate of First 

Out Term Loans 

Cash Pay: 12.5% 

PIK (if cash pay not permitted): 16% 

Default: 2% 

Interest Rate of Last Out 

Term Loans 

Cash Pay: 8%   

PIK: 8% 

Default: 2% 

  

Interest on the Last Out Term Loans shall not be paid in cash if interest on 

First Out Term Loans is paid in-kind.   

Collateral The Borrower’s and other Loan Parties’ obligations under the Mezzanine 

Exit Facility will be secured by valid and perfected security interests in 

and liens on all of the Loan Parties’ assets securing the Senior Facility, 

junior only to the liens securing the Senior Facility. 

Conditions Precedent Customary for a transaction of this nature and satisfactory to the 

Mezzanine Lender in all respects, including, but not limited to, Senior 

Facility documents that are in form and substance satisfactory to RBC in 

its sole discretion. 

Affirmative and Negative 

Covenants 

Customary for a transaction of this nature and satisfactory to the 

Mezzanine Lender in all respects, including, but not limited to, a 

restriction on payment in cash of interest or dividends to the holders of 

preferred equity. 

Optional Prepayments Customary for a transaction of this nature and satisfactory to the 

Mezzanine Lender in all respects. 

Financial Covenants To be determined but expected to include Leverage Ratio and Fixed 

Charge Coverage Ratio (FCCR) tests on a quarterly basis. 

Definitive 

Documentation 

The definitive documentation for the Mezzanine Exit Facility will be 

drafted by counsel to the Mezzanine Lender, based on the form of the 

Amended and Restated Credit Agreement, and with affirmative and 

negative covenants, representations and warranties, and events of default 

that are substantially similar to those set forth in the Senior Facility, 
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modified to reflect a term loan facility instead of an asset-based revolving 

facility. 

Governing Law New York 
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Exhibit 4 

 

Amended and Restated Limited Partnership Agreement of Basic Fun TopCo
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FOURTH AMENDED & RESTATED 

 

AGREEMENT OF LIMITED PARTNERSHIP 

 

 

OF 

 

 

BASIC FUN, L.P.1 

 

Dated as of [________], 2024 

 

THE INTERESTS IN THIS LIMITED PARTNERSHIP HAVE 

NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 

1933, AS AMENDED, OR UNDER THE SECURITIES LAWS OF 

ANY STATE AND MAY NOT BE SOLD, TRANSFERRED OR 

OTHERWISE DISPOSED OF UNLESS REGISTERED UNDER 

THAT ACT AND THE APPLICABLE STATE SECURITIES 

LAWS, OR THE LIMITED PARTNERSHIP WILL HAVE 

RECEIVED AN OPINION OF COUNSEL (WHICH COUNSEL 

AND OPINION WILL BE SATISFACTORY TO THE LIMITED 

PARTNERSHIP’S COUNSEL) THAT REGISTRATION OF 

SUCH SECURITIES UNDER THAT ACT AND UNDER 

APPLICABLE STATE SECURITIES LAWS IS NOT 

REQUIRED. 

THE INTERESTS IN THIS PARTNERSHIP ARE SUBJECT TO 

THE RESTRICTIONS AND PROVISIONS OF THIS 

AGREEMENT OF LIMITED PARTNERSHIP AND MAY ONLY 

BE DISPOSED OF OR ENCUMBERED IN COMPLIANCE 

HEREWITH. 

 

 
1 Note to Draft: BFI charter to be amended to specify that BFI cannot take any action that would otherwise 

be in contravention of this agreement without first complying with the provisions hereof. 
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FOURTH AMENDED AND RESTATED 

AGREEMENT OF LIMITED PARTNERSHIP 

OF 

BASIC FUN, L.P. 

This FOURTH AMENDED & RESTATED AGREEMENT OF LIMITED 

PARTNERSHIP (the “Agreement”) of BASIC FUN, L.P. (the “Partnership”), dated as of 

[_________], 2024 (the “Effective Date”) is entered into by and among BF GP, Inc., as the 

general partner of the Partnership (the “General Partner”), Jay Foreman (“Foreman”), John 

MacDonald (“MacDonald”, and collectively with the Foreman, the “Founder Limited 

Partners”), Falcon Structured Equity Partners, LP, a Delaware limited partnership (“Falcon”, and 

collectively with the General Partner, the Founder Limited Partners, the “Current Partners”), and 

each other Person signatory to this Agreement. 

RECITALS 

WHEREAS, on July 24, 2012, the Partnership was organized as an Exempted Limited 

Partnership pursuant to the Exempted Limited Partnership Law (as amended) of the Cayman 

Islands, under the name The Bridge Direct, L.P.; 

WHEREAS, on July 28, 2017, the Partnership was domesticated and transferred to a 

limited partnership organized pursuant to the Act with the name “Basic Fun, L.P.” in accordance 

with Section 17-217  of the Act by the filing of a Certificate of Conversion to Limited Partnership 

(as it may be amended or restated from time to time, the “Certificate”) with the Secretary of State 

of Delaware on that date; 

WHEREAS, on August 3, 2017, the initial Agreement of Limited Partnership of the 

Partnership was amended and restated pursuant to that certain Amended and Restated Agreement 

of Limited Partnership of the Partnership (the “A&R Partnership Agreement”); 

WHEREAS, on February 6, 2018, the A&R Partnership Agreement was amended and 

restated pursuant to that certain Second Amended and Restated Agreement of Limited Partnership 

of the Partnership (the “Second A&R Partnership Agreement”); 

WHEREAS, on August 1, 2018, the Second A&R Partnership Agreement was amended 

and restated pursuant to that certain Third Amended and Restated Agreement of Limited 

Partnership of the Partnership (as amended prior to the date hereof, the “Third A&R Partnership 

Agreement”), which was entered into in connection with, among other things, the sale and 

issuance of certain limited partner interests to Falcon and the admission of Falcon as a Limited 

Partner in the Partnership; 

WHEREAS, on June 28, 2024, Basic Fun, Inc. (f/k/a Bridge Direct, Inc.) (“BFI”) and 

certain other Subsidiaries of the Partnership filed voluntary petitions for relief under chapter 11 of 

title 11 of the United States Code (“Chapter 11”) with the United States Bankruptcy Court for the 

District of Delaware (the “Bankruptcy Court”) pursuant to Case No. 24-11432 (CTG) (the 

“Bankruptcy Petitions”) and on [____________________], the Partnership filed for relief under 

Docusign Envelope ID: 6D7103CD-9A0F-4265-BE48-D043251E33E3Case 24-11432-CTG    Doc 249-1    Filed 10/21/24    Page 40 of 118



  

 2 
96267650.18 

Chapter 11 with the Bankruptcy Court, and its case was consolidated with the cases of BFI and its 

debtor Subsidiaries; 

 [WHEREAS, on ________________ (the “Plan Effective Time”), the Bankruptcy Court 

approved that certain Plan of Reorganization (the “Bankruptcy Plan”) pursuant to which, among 

other things, (A) all of the Class A-1 Limited Partnership Interests (as defined in the Third A&R 

Partnership Agreement), Class A-2 Limited Partnership Interests (as defined in the Third A&R 

Partnership Agreement), Class A-3 Limited Partnership Interests (as defined in the Third A&R 

Partnership Agreement), Class A-4 Limited Partnership Interests (as defined in the Third A&R 

Partnership Agreement)  and Class B Limited Partnership Interests (as defined in the Third A&R 

Partnership Agreement), in each case expressed as Units (as defined in the Third A&R Partnership 

Agreement) in the Partnership outstanding immediately prior to the Plan Effective Time were 

cancelled without provision of any consideration, (B) in consideration for its equity interest in the 

Partnership outstanding immediately prior to the Plan Effective Time, Falcon received the Class 

C Limited Partnership Interests and Class A-1 Limited Partnership Interests as set forth in this 

Agreement, (C) in consideration for their equity interest in the Partnership, their interest in the 

[Mezzanine Facility] (as defined in the Bankruptcy Plan), and the LP Notes (as defined in the 

Bankruptcy Plan) [NTD: final terms and defined terms to be conformed to the Plan] owned 

by each of Foreman and MacDonald, in each case immediately prior to the Plan Effective Time, 

they received the Class C Limited Partnership Interests and Class A-2 Limited Partnership Interests 

as set forth in this Agreement, (D) the General Partner remained General Partner with the General 

Partner Interest reflected in this Agreement and (E) the Third A&R Partnership is to be amended 

and restated in the form of this Agreement;] 

WHEREAS, the Bankruptcy Plan was entered and became effective on the Effective Date; 

WHEREAS, in accordance with the Bankruptcy Plan the parties hereto desire to amend 

and restate the Third A&R Partnership Agreement in its entirety as of the Effective Date, with this 

Agreement constituting the Partnership’s “limited partnership agreement” under the Act to set 

forth the rules, regulations and provisions regarding the Partnership’s management and business, 

the governance of the Partnership, the conduct of its business, and the rights and privileges of its 

Partners; including the restructuring of certain rights and privileges of the Partners in accordance 

with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the agreements and obligations set forth herein 

and for other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereto hereby amend and restate the Third A&R Partnership Agreement 

in its entirety and agree as follows: 

ARTICLE 1 

DEFINITIONS 

1.1 Definitions.  As used in this Agreement, the following terms have the meanings set forth 

below, which meanings shall be applicable equally to the singular and plural of the terms defined: 

“A&R Partnership Agreement” has the meaning set forth in the Recitals to this 

Agreement. 
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“Act” means the Delaware Revised Uniform Limited Partnership Act, as amended from 

time to time (or any corresponding provision or provisions of any succeeding Law). 

“Additional Class” has the meaning set forth in Section 2.7(d). 

“Additional Partner” means any Person, other than a Current Partner listed in the 

preamble to this Agreement, who, in the manner provided for in this Agreement, is admitted a 

Partner. 

“Advisory Committee” has the meaning set forth in Section 3.1. 

“Affiliate” means with respect to any Person: (i) any other Person that directly or indirectly 

through one or more intermediaries controls or is controlled by or is under common control with 

such Person (together with any Person(s) who have a familial relationship by blood, marriage or 

otherwise with such other Person) (and, for greater certainty, a trust shall be considered to be 

controlled by a majority of its trustees); (ii) any other Person (together with any Person(s) who 

have a familial relationship by blood, marriage or otherwise with such other Person) owning or 

controlling greater than fifty percent (50%) of the outstanding voting securities of, or other 

ownership interests in, such Person (or any other Person in which such Person owns greater than 

fifty percent (50%) of the outstanding voting securities or ownership interests); (iii) any officer, 

director, general partner or managing Partner of such Person; (iv) if such Person is an officer, 

director, general partner or managing Partner of any Person, the Person for which such Person acts 

in any such capacity; or (v) any Person who has a familial relationship, by blood, marriage or 

otherwise with any of the foregoing; and (vi) any Person who, pursuant to clauses (i) through (iv), 

would be an Affiliate of a Person specified in clause (v). 

“Affiliate Transfer” has the meaning set forth in Section 9.1(b). 

“Agreement” means this Fourth Amended and Restated Agreement of Limited Partnership 

of the Partnership, as it may hereafter be amended or modified from time to time. 

“Applicable Class” means, for the purposes of Section 9.6, (i) with respect to Purchased 

Partnership Interests which are Class A Limited Partnership Interests, all other Class A Limited 

Partnership Interests and (ii) with respect to Purchased Interests which are Class C Limited 

Partnership Interests, all other Class C Limited Partnership Interests. 

“Available Cash” means, for any fiscal period, the excess, if any, of (A) the sum of (i) the 

amount of all cash receipts of the Partnership during such period from whatever source and (ii) any 

cash reserves of the Partnership existing at the start of such period, less (B) the sum of (i) all cash 

amounts paid or payable (without duplication) in such period on account of expenses and capital 

expenditures incurred in connection with the Partnership’s business and approved in accordance 

with the provisions hereof (including general operating expenses, fees due and payable under this 

Agreement, taxes and amortization and/or interest on any debt of the Partnership)and (ii) any cash 

reserves to satisfy future obligations as reasonably determined by the Advisory Committee. 

“Bankruptcy” means, with respect to the affected party: (i) the entry of an order for relief 

under a Bankruptcy Code; (ii) the admission by such party in writing of its inability to pay its debts 

as they mature; (iii) the making by it of an assignment for the benefit of creditors; (iv) the filing 
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by it of a petition in bankruptcy or a petition for relief under a Bankruptcy Code or any other 

applicable federal or state bankruptcy or insolvency statute or any similar Law; (v) the expiration 

of sixty (60) days after the filing of an involuntary petition under a Bankruptcy Code or an 

involuntary petition seeking liquidation, reorganization, arrangement or readjustment of its debts 

under any other United States, Canadian, state, provincial or other insolvency Law, provided that 

the same shall not have been vacated, set aside or stayed within such sixty (60) day period; (vi) an 

application by such party for the appointment of a receiver for the assets of such party; (vii) the 

imposition of a judicial or statutory lien on all or a substantial part of its assets unless such lien is 

discharged or vacated or the enforcement thereof stayed within sixty (60) days after its effective 

date; or (viii) the liquidation, dissolution or discontinuation of business of the affected party. 

“Bankruptcy Code” means any of (i) Title 11 of the United States Code, as amended, (ii) 

the Companies Creditors Arrangement Act, as amended, (iii) the Bankruptcy and Insolvency Act, 

as amended or (iv) any similar Law of any other foreign jurisdiction, including, without limitation, 

the Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32) of and the 

Companies (Winding Up) Rules (Cap 32H) pursuant to Hong Kong Law. 

“Bankruptcy Plan” has the meaning set forth in the Recitals to this Agreement. 

“BFI” has the meaning set forth in the Recitals to this Agreement. 

“Business Day” means any day except Saturday or Sunday, or a statutory holiday in 

Toronto, or any day upon which banks in New York, New York or Chicago, Illinois are not 

authorized or required by Law to be closed. 

“Buyer” has the meaning set forth in Section 9.6. 

“Capital Contribution” has the meaning set forth in Exhibit B. 

“Cause” means, with respect to any Employee Owner, termination of the Employee 

Owner’s employment by the Partnership or any Subsidiary that employs the Employee Owner, by 

reason of one or more of the following having occurred (as reasonably determined by the Advisory 

Committee  based on information then known to it): such Employee Owner (a) commits, or pleads 

guilty or nolo contendere to, a felony or any other crime involving fraud, dishonesty or moral 

turpitude, other than any traffic offense that is not individually a felony; (b) materially breaches 

Employee Owner’s duties to the Partnership or any Subsidiary, including any duties under this 

Agreement so long as such breach is not cured to the reasonable satisfaction of the Partnership or 

Subsidiary (as applicable) within thirty (30) days after receipt of written notice from the 

Partnership or Subsidiary (as applicable) of such breach; (c) breaches in any material respect any 

provision of this Agreement so long as such breach is not cured to the reasonable satisfaction of 

the Partnership or Subsidiary (as applicable) within thirty (30) days after receipt of written notice 

from the Partnership or Subsidiary (as applicable) of such breach; or (d) commits an act of fraud, 

embezzlement, or misrepresentation  against the Partnership or any Subsidiary . Any determination 

by the Advisory Committee with respect to whether an Employee Owner should be terminated for 

Cause shall be made without the participation or vote of such Employee Owner. 

“Certificate” has the meaning set forth in the Recitals to this Agreement. 
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“Cessation Date” means, with respect to any Person, the date on which such Person’s 

Engagement with the Partnership and/or its Subsidiaries was terminated, and solely with respect 

to Foreman, the date on which Foreman was terminated for Cause. 

“Claims” has the meaning set forth in Section 4.2(a). 

“Class A Limited Partner” means a Partner who owns Class A Limited Partnership 

Interests in the Partnership. 

“Class A Limited Partnership Interest” means any Class A-1 Limited Partnership 

Interest or any Class A-2 Limited Partnership Interest. 

“Class A Percentage Interest” means, with respect to each Class A Limited Partner, as of 

any given time, an amount, expressed as a percentage, equal to the quotient of (i) the number of 

Class A Units (including Class A-1 Units and/or Class A-2 Units) held by such Class A Limited 

Partner, divided by (ii) the total number of Class A Units held by all Class A Limited Partners. 

“Class A-1 Limited Partnership Interest” means any Partnership Interest designated 

herein as a “Class A-1 Limited Partnership Interest”. 

“Class A-2 Limited Partnership Interest” means any Partnership Interest designated 

herein as a “Class A-2 Limited Partnership Interest”. 

“Class B Limited Partner” means a Partner who owns Class B Limited Partnership 

Interests in the Partnership. 

“Class B Limited Partnership Interest” means any Partnership Interest designated herein 

as a “Class B Limited Partnership Interest”. 

“Class C Current Preferred Return” means with respect to each outstanding Class C 

Unit, a preferred return in the amount of seven percent (7.00%) per annum payable in cash on the 

Class C Unit Price of such Class C Unit, which shall accrue daily and compound quarterly 

beginning in any calendar quarter (or portion thereof) from and after January 1, 2025 in which 

such Class C Unit is issued and outstanding, solely to the extent that the Advisory Committee 

elects to distribute Class C Preferred Return accruing during a particular calendar quarter pursuant 

to Section 8.1(c)(i).  For the avoidance of doubt, in the event that the Advisory Committee elects 

not to distribute Class C Preferred Return accruing during a particular calendar quarter, the 

outstanding Class C Units shall accrue the Class C In-Kind Preferred Return during such calendar 

quarter.    

“Class C In-Kind Preferred Return” means with respect to each outstanding Class C 

Unit, a preferred return in the amount of eight percent (8.00%) per annum payable in kind on the 

Class C Unit Price of such Class C Unit, which shall accrue daily and compound on a quarterly 

basis beginning in any calendar quarter (or portion thereof) from and after January 1, 2025 in 

which such Class C Unit is issued and outstanding, to the extent that the Advisory Committee 

elects not to make a distribution of Available Cash for the payment of Class C Preferred Return 

accruing during such calendar quarter pursuant to Section 8.1(c)(i).  To the extent that the Advisory 

Committee elects not to distribute Class C Current Preferred Return accruing during a particular 
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calendar quarter, any Class C In-Kind Preferred Return accruing on the outstanding Class C Units 

for such period shall be converted to additional Class C Units (in each case, at the Class C Purchase 

Price) held by the applicable Class C Limited Partner, effective as of the end of the calendar quarter 

in which such Class C In-Kind Preferred Return accrued and the Class C Preferred Return shall 

accrue thereon.   

“Class C Limited Partner” means a Partner who owns Class C Limited Partnership 

Interests in the Partnership. 

“Class C Limited Partnership Interest” means any Partnership Interest designated herein 

as a “Class C Limited Partnership Interest”. 

“Class C Liquidation Preference” means an amount equal to the sum of (i) for each Class 

C Unit, the Class C Unit Price, plus (ii) any accrued and unpaid Class C Preferred Return. 

“Class C Percentage Interest” means with respect to each Class C Limited Partner, as of 

any given time, an amount, expressed as a percentage, equal to the quotient of (i) the number of 

Class C Units held by such Class C Limited Partner, divided by (ii) the total number of Class C 

Units held by all Class C Limited Partners. 

“Class C Preferred Return” means, for each Class C Unit, for each calendar quarter (or 

portion thereof) commencing as of January 1, 2025 and ending as of the date on which such Class 

C Unit has been redeemed, either (i) the Class C Current Preferred Return accruing during such 

calendar quarter (or portion thereof), to the extent that the Advisory Committee elects to make a 

cash payment of any or all of the Class C Current Preferred Return for such calendar quarter 

pursuant to Section 8.1(c)(i), or (ii) the Class C In-Kind Preferred Return accruing during such 

calendar quarter (or portion thereof), in the event that the Advisory Committee elects not make a 

cash distribution of Class C Current Preferred Return for such calendar quarter; provided that if, 

in any quarter, the Partnership pays a portion of the Class C Current Preferred Return, but not the 

full amount thereof, then for such purposes (A) the Class C Preferred Return shall accrue at the 

Class C Current Preferred Return rate with respect to the percentage of the Class C Unit Price of 

the then outstanding Class C Unit price which is proportionate with the percentage of the full Class 

C Current Preferred Return which is paid and (B) the Class C Preferred Return shall accrue at the 

Class C In-Kind Return rate with respect to the remainder of the Class C Unit Price of the then 

outstanding Class C Units.  Notwithstanding the foregoing with respect to the calendar quarter in 

which the redemption of a Class C Unit occurs, the Class C Preferred Return with respect to such 

calendar quarter shall accrue as Class C Current Preferred Return and shall be included as accrued 

and unpaid Class C Preferred Return in the calculation of the Class C Liquidation Preference for 

such Class C Unit. For the avoidance of doubt any Class C Current Preferred Return that has 

accrued and not been paid for a particular period shall convert to a Class C In-Kind Preferred 

Return as set forth herein and shall no longer be deemed accrued and unpaid. 

“Class C Redemption Date” means the date that is six (6) months after the final maturity 

date of the Mezzanine Facility. 

“Class C Unit Call Notice” has the meaning set forth in Section 9.9(b). 

“Class C Unit Call Right” has the meaning set forth in Section 9.9(b). 
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“Class C Unit Price” means $100.00, as appropriately adjusted for any unit splits, unit 

combinations, recapitalizations, reclassifications, reorganizations, mergers and the like of the 

Class C Units . 

“Class C Unit Put Notice” has the meaning set forth in Section 9.9(a). 

“Class C Unit Put Right” has the meaning set forth in Section 9.9(a). 

“Class D Exercise Notice” has the meaning set forth in Section 6.4(d). 

“Class D Limited Partner” means a Partner who owns Class D Limited Partnership 

Interests in the Partnership. 

“Class D Limited Partnership Interest” means any Partnership Interest designated herein 

as a “Class D Limited Partnership Interest”. 

“Code” means the Internal Revenue Code of 1986, as amended, or any corresponding 

provision(s) of succeeding Law. 

“Company Budget” means an annual operating budget for the Partnership and its 

Subsidiaries, on a consolidated basis. 

“Competitive Business” has the meaning set forth in Section 4.5(a). 

“Confidential Information” has the meaning set forth in Section 5.5.   

“Corporate Opportunities Group” has the meaning set forth in Section 12.19. 

“Covered Person” has the meaning set forth in Section 4.1(a). 

“Current Partners” has the meaning set forth in the preamble to this Agreement. 

“Drag Sale Notice” has the meaning set forth in Section 9.7(a). 

“Drag Sale Purchase Agreement” has the meaning set forth in Section 9.7(a). 

“Drag Along Portion” means, with respect to each class of Partnership Interests being 

sold by the Drag-Along Selling Partners, the number of Units equal to (a) the total number of Units 

of such class held by the Dragged Party, (b) multiplied by a fraction, (i) the numerator of which is 

the total number of Units of such class to be sold by the Drag Along Seller in connection with the 

Drag Along Transaction, and (ii) the denominator of which is the total number of Units of such 

class held by the Drag-Along Selling Partners. 

“Drag-Along Sale” has the meaning set forth in Section 9.7(a). 

“Drag-Along Selling Partners” has the meaning set forth in Section 9.7(a). 

“Dragged Partners” has the meaning set forth in Section 9.7(a). 
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“EBITDA” means [____________________________].2 

“Effective Date” has the meaning set forth in the preamble to this Agreement. 

“Eligible Tag Participants” has the meaning set forth in Section 9.6(a). 

“Employee Owner” means each of Foreman or any Class B Limited Partner, in each case, 

for so long as such Person is employed by or is otherwise a service provider to the Partnership or 

any of its Subsidiaries. 

“Engage” has the meaning set forth in Section 4.5(a). 

“Engagement” means an employment-type or service type arrangement between any 

Employee Owner and any one or more of the Partnership or any of its Subsidiaries. 

“ERISA” has the meaning set forth in Section 2.8(k) 

“Exempt Offering” shall mean any issuance of the Partnership which is: 

(i) an issuance of Class B Limited Partnership Interests in connection with the 

Management Incentive Plan; 

(ii) issued as a dividend, distribution or Units split or combination provided, that, in the 

case of any such dividend, distribution or Unit split with respect to the Class A Units or the Class 

B Units, a pro rata dividend, distribution, split or combination is made with respect to all Class A 

Units and Class B Units; 

(iv) issued to banks, equipment lessors or other financial institutions, or to real property 

lessors pursuant to a debt financing, equipment leasing or real property leasing transaction 

approved by the Advisory Committee; 

(iv) issued to suppliers or third party service providers in connection with the provision 

of goods or services pursuant to transactions on an arms’ length basis that have been approved by 

the Advisory Committee; 

(v) issued pursuant to an arms’ length basis acquisition of another business by the 

Partnership or any of its Subsidiaries by merger, purchase of substantially all of the assets or other 

reorganization or to a joint venture agreement, provided that such issuances are approved by the 

Advisory Committee; or 

(vi) issued in connection with collaboration, trademark or product license, 

development, distribution, marketing or other similar agreements or strategic partnerships 

approved by the Advisory Committee. 

 
2 NTD: EBITDA definition to be agreed.  To reconcile with any applicable definitions in the Senior Credit 

Agreement. 
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“Falcon” has the meaning set forth in the preamble to this Agreement. 

“Financial Rights” means the rights of a Partner or his, her or its permitted successors in 

interest, under the Act and this Agreement, to receive distributions, as described in this Agreement 

and to share in the Profits (as defined in Exhibit B, Section 2.2) and Losses (as defined in 

Exhibit B, Section 2.2) of the Partnership. 

“Fiscal Year” means the fiscal year of the Partnership, which shall be the calendar year; 

and upon termination of the Partnership, “Fiscal Year” shall be the period from the end of the last 

preceding Fiscal Year to the date of such termination. 

“FMV” means the total consideration that would be received upon a sale of all outstanding 

Units as if they were being sold in a single transaction on the Triggering Date and the proceeds of 

such sale were distributed to the Partners in accordance with terms hereof, as may be reasonably 

determined by the Advisory Committee (including the approval of Independent Representative).  

“Foreman” has the meaning set forth in the preamble to this Agreement. 

“Founder Limited Partners” has the meaning set forth in the preamble to this Agreement. 

“Founder Limited Partner’s Class C Percentage Interest” means with respect to a 

Founder Limited Partner, as of any given time, an amount, expressed as a percentage, equal to the 

quotient of (i) the number of Class C Units held by such Founder Limited Partner, divided by (ii) 

the total number of Class C Units held by all Founder Limited Partners. 

“Founder Representatives” has the meaning set forth in Section 3.1(a). 

“Funding Partner” has the meaning set forth in Section 6.4(d). 

“GAAP” means U.S. generally accepted accounting principles consistently applied with 

the Partnership’s historical practices. 

“General Partner” has the meaning set forth in the preamble to this Agreement. 

“General Partner Interest” means the Partnership Interest designated herein as a 

“General Partner Interest”. 

“Governance Rights” means all of a Partner’s rights as a Partner of the Partnership, under 

the Act (subject to the terms of this Agreement as applicable), the Certificate and this Agreement, 

except such Partner’s Financial Rights; the term shall include, without limitation, the right to vote 

and participate in the management of the Partnership and to bind the Partnership as set forth in the 

provisions of this Agreement. 

“Hurdle Amount” has the meaning set forth in Section 2.7(c)(iv). 
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“Indebtedness” has the meaning ascribed to such term in the Senior Credit Documents, as 

in effect on the Effective Date and without giving effect to any amendment, waiver, consent or 

other modification occurring after the Effective Date.3 

“Independent Representative” has the meaning set forth in Section 3.1(a)(iii). 

“Information Rights” means those rights to information about the Partnership assets, 

operations, financial affairs, and its Subsidiaries, Partners, Partnership Interests and other matters 

as are afforded a Partner pursuant to the Act (subject to the terms of this Agreement as applicable) 

and the provisions of this Agreement. 

“IRS” means the Internal Revenue Service and any successor agency or entity thereto. 

“IPO” means an initial public offering of securities to the public pursuant to an effective 

registration statement under the Securities Act where such securities are listed and traded on an 

established United States or non-United States securities exchange. 

“Laws” means collectively, all US, Canadian, Chinese, other foreign, state, provincial and 

local laws, statutes, codes, ordinances, orders, rules and regulations which have been duly 

authorized and are currently in effect and/or hereinafter enacted, including judicial opinions, 

subpoenas, or precedential authority in the applicable jurisdiction, and including, without 

limitation, all environmental laws, all rules and regulations relating to life safety and the Americans 

with Disabilities Act of 1990, 42 U.S.C. 12101, as from time to time amended. 

“Legal Dispute” means any action, claim, suit, hearing, arbitration, investigation, charge, 

complaint, demand, proceeding or similar action. 

“Limited Partners” means the Class A Limited Partners, the Class B Limited Partners and 

the Class C Limited Partners, and any other Person admitted as a limited partner of the Partnership 

in accordance with the terms of this Agreement.  

“MacDonald” has the meaning set forth in the preamble to this Agreement. 

“Major Decision” means each of the following actions with respect to the Partnership and 

each of its Subsidiaries (i) engage in any business not described in Section 2.4(a), (ii) any merger, 

consolidation, other similar business combination involving the Partnership or any Subsidiary or 

any Sale Event, except any such merger, consolidation, other similar business combination 

involving the Partnership or a Subsidiary in which the Partnership Interests outstanding 

immediately prior to such merger, consolidation, other similar business combination continue to 

represent, or are converted into or exchanged for shares of capital stock or equity that represent, 

immediately following such merger, consolidation, other similar business combination at least a 

majority, by voting power, of the capital stock or equity of (1) the surviving or resulting 

corporation or entity or (2) if the surviving or resulting corporation or entity is a wholly owned 

Subsidiary of another corporation or entity immediately following such merger, reorganization or 

consolidation, the parent corporation or entity of such surviving or resulting corporation or entity, 

 
3 NTD:  Subject to update based upon the final Senior Credit Documents.  

Docusign Envelope ID: 6D7103CD-9A0F-4265-BE48-D043251E33E3Case 24-11432-CTG    Doc 249-1    Filed 10/21/24    Page 49 of 118



  

 11 
96267650.18 

(iii) the making by the Partnership or any Subsidiary of any guaranty or indemnity for the benefit 

of any Person other than the Partnership or any Subsidiary, (iv) entering into any transaction 

between the Partnership or any Subsidiary, on one hand, and any Partner or its Affiliates, on the 

other hand; provided, however, that (a) any redemption or repurchase of Units by the Partnership, 

(b) any agreement or arrangement with any employee or consultant of the Partnership or any 

Subsidiary, including the awarding of any award or bonus under a Management Incentive Plan, 

and (c) any other transaction between the Partnership or any Subsidiary, on one hand, and any 

Partner or its Affiliates, on the other hand, as specifically permitted by this Agreement, shall not 

be considered a Major Decision, (v) any Transfer of all or any part of a Limited Partner’s 

Partnership Interest described in Section 9.1, (vi) initiate any dissolution, liquidation, winding up, 

recapitalization, reorganization or bankruptcy involving the Partnership or any of its direct or 

indirect Subsidiaries, (vii) directly or indirectly issue any additional interests in the Partnership or 

admit any additional Person as a partner of the Partnership, or sell any equity interests in any 

Subsidiary other than (i) to the Partnership or a Subsidiary which is directly or indirectly wholly 

owned by the Partnership or (ii) issuance of Class B Units pursuant to the Management Incentive 

Plan, (viii) undertake any transaction or series of transactions that results in the acquisition or 

disposition of any assets or business for consideration in excess of $2,500,000, (ix) institute, 

defend or settle any litigation or arbitration proceeding (either by it or against it) together with any 

costs incurred (or likely to be incurred) by it in connection therewith in excess of $1,250,000, (x) 

appoint or terminate any executive officer of the Partnership or any of its Major Subsidiaries, (xi) 

approve, adopt, amend or otherwise alter the Company Budget (other than pursuant to a Company 

Budget Rollover), (xii) cause the Partnership and its Subsidiary’s aggregate expenditures, on a 

consolidated basis, during any fiscal year to exceed by more than 5% the expenditures provided 

pursuant to the then applicable Company Budget, other than as a result of any Tariff Adjustments, 

(xii) consummate an IPO or take any action that results in the Partnership becoming a public 

reporting company under the Exchange Act; (xiii) amend or modify the Management Incentive 

Plan, or create any new employee benefit plan; and (xiv) adopt or change any material method of 

tax accounting, make, change or revoke any material tax election (including elections referenced 

in Article 7 and Exhibit B), make a material amendment to any tax return, surrender any right to 

claim a material refund or offset of any taxes, make a request for a material tax ruling, enter into a 

closing agreement with respect to or settle or compromise any material tax liability, or consent to 

any extension or waiver of the limitation period applicable to any material tax claim or assessment. 

“Major Investor” means Falcon, so long as Falcon and/or its Affiliates collectively own 

either (i) any Class C Units or (ii) Class A Units equal to at least fifty percent (50%) of the Class 

A Units held by it as of the Effective Date. 

“Management Incentive Plan” has the meaning set forth in Section 2.7(c)(i). 

“Material Subsidiary” means Basic Fun, Inc. and Basic Fun Holdco, LLC. 

“Maximum Combined Marginal Rate” means, with respect to a particular taxable year, 

the percentage determined by adding the maximum marginal federal income tax rate and the 

maximum marginal state income tax rate in the State of New York for individuals filing joint 

returns for such taxable year, and taking into account any applicable deductions from federal 

income taxes on account of the payment of such state income taxes. 
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“Mezzanine Facility” means [the credit facility issued under that certain Amended and 

Restated Credit Agreement among BFI, as borrower, Basic Fun Holdco, LLC and certain 

Subsidiaries thereof from time to time party thereto, as loan parties, the financial institutions party 

thereto, as lenders, and Royal Bank of Canada, as collateral agent, among others, or any Permitted 

Refinancing thereof]. 

“Minority Approval” means the Required Approval of the Advisory Committee which 

includes the affirmative vote or consent of either (x)the Independent Representative or (y) one or 

more of the Falcon Representative. 

“New Partnership Interest” means any Partnership Interest that is not issued and 

outstanding as of the Effective Date. 

“Nonfunding Partner” has the meaning set forth in Section 6.4(d). 

“Partner” or “Partners” means and includes the Current Partners listed in the preamble 

to this Agreement and any Persons admitted as Additional Partners or Substitute Partners pursuant 

to the provisions of this Agreement, but such term shall not include any Persons who have ceased 

to be Partners. 

“Partnership” has the meaning set forth in the preamble to this Agreement. 

“Partnership Call” has the meaning set forth in Section 9.8(a).  

“Partnership Interest” means a Partner’s entire interest in the Partnership, including Class 

A Limited Partnership Interests, Class B Limited Partnership Interests, Class C Limited 

Partnership Interests and General Partner Interests in the Partnership, and including such Partner’s 

Financial Rights, Governance Rights and Information Rights as applicable. 

“Percentage Interest” of a Limited Partner means as of any given time: 

(1) as to each Class A-1 Limited Partner, the quotient (expressed as a percentage) of (x) 

the number of Class A-1 Limited Partnership Interests owned by such Class A-1 Limited Partner 

divided by (y) the number of Units Class A Limited Partnership Interests then outstanding; and  

(2) for as to each Class A-2 Limited Partner and each Class B Limited Partner, the product 

(expressed as a percentage) of  

(x) the quotient of (A) the number Units of Class A-2 Limited Partnership Interests 

or Class B Limited Partnership Interests (as applicable) held by such Partner divided by 

(B) the total number of Units of Class A-2 Limited Partnership Interests and Class B 

Limited Partnership Interests issued and outstanding as of such time, multiplied by  

(y) the quotient of (x) the number of Units of Class A-2 Limited Partnership 

Interests then outstanding, divided by (y) the number of Units of Class A Limited 

Partnership Interests then outstanding.   
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Notwithstanding the foregoing, and for the avoidance of doubt, for purposes of determining the 

Percentage Interests of the Limited Partners: (i) no outstanding Class B Limited Partnership 

Interest will be included in the calculation of such Percentage Interests unless and until 

distributions equal to the Hurdle Amount with respect to such Class B Limited Partnership 

Interests have been made in accordance with Section 8.1(c)(ii); and (ii) to the extent that any Class 

B Limited Partnership Interests are unvested in accordance with the terms and conditions of the 

award agreement pursuant to which such Class B Limited Partnership Interests are issued, such 

unvested Class B Limited Partnership Interests shall be excluded in calculating the Percentage 

Interests of the Limited Partners and Limited Partners.  

For clarity, neither the Class C Limited Partnership Interests nor the Class D Limited Partnership 

Interests, to the extent issued, shall have any Percentage Interest and shall not be included for any 

purposes in calculating Percentage Interests.   

“Permitted Refinancing” means a refinancing of the Indebtedness under the Senior Credit 

Documents or Mezzanine Facility which is approved by the Advisory Committee and, to the extent 

expressly required by Section 3.2(a)(iv), Falcon. 

“Permitted Transferee” means, with respect to any Partner: (i) in the case of a Partner 

which is a trust, its beneficiaries, (ii) in the case of a Partner which is neither a trust nor an 

individual, the Affiliates of such Partner, (iii) in the case of a Partner which is an individual (A) 

the spouse, lineal descendants, and spouses of lineal descendants of the Partner; or (B) any trust in 

which all of the current beneficiaries (whether mandatory or discretionary) consist of any one or 

more of the Partner and Persons described in subparagraph (A) of this definition, (iv) any Person 

that is wholly-owned and controlled by the Partner and (v) in the case of Falcon, to any partners 

of Falcon. 

“Person” means any individual, corporation, limited liability company, partnership, 

limited liability partnership, joint venture, association, joint stock company, trust (including any 

beneficiary thereof), unincorporated organization, or government or any agency or political 

subdivision thereof. 

“Profits” has the meaning set forth in Section 2.2 of Exhibit B. 

“Purchase Agreement” has the meaning set forth in Section 9.6. 

“Purchased Partnership Interests” has the meaning set forth in Section 9.6. 

“Redemption Closing” has the meaning set forth in Section 9.8(d). 

“Relationship Conditions” has the meaning set forth in Section 4.5. 

“Representative” has the meaning set forth in Section 3.1. 

“Required Approval” has the meaning set forth in Section 3.1(b). 

“Required Distributions” has the meaning set forth in Section 8.1(b). 
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“Restrictive Covenants” has the meaning set forth in Section 4.5. 

“Restricted Parties” has the meaning set forth in Section 4.5(a).  

“Restricted Period” has the meaning set forth in Section 4.5. 

“Rights Offering Notice” has the meaning set forth in Section 6.4(b). 

“ROFR Notice” has the meaning set forth in Section 9.6(d). 

“ROFR Parties” has the meaning set forth in Section 9.6(d). 

“Sale Event” means (i) a sale of all or substantially all of the assets of the Partnership, in 

one transaction or a series of transactions, (ii) a sale or other transfer of outstanding Partnership 

Interests, merger, consolidation, share exchange, business combination or recapitalization, in one 

transaction or a series of transactions, that results in the holders of Units immediately prior to such 

transaction beneficially owning less than a majority of (A) the outstanding Units immediately after 

such transaction, or (B) in the case of a merger, consolidation or similar transaction where the 

Partnership is not the surviving entity, the outstanding equity interests in the surviving entity, or 

(iii) any other transaction or series of transactions having a substantially similar effect to those 

described in clauses (i) or (ii) of this definition. 

“Sale Notice” has the meaning set forth in Section 9.6(a). 

“Second A&R Partnership Agreement” has the meaning set forth in the Recitals to this 

Agreement. 

“Securities Act” has the meaning set forth in Section 2.8(e). 

“Securities Laws” has the meaning set forth in Section 2.8(e). 

“Senior Credit Agreement”   means [____________]. 

“Senior Credit Documents” means the credit agreements and related documents set forth 

on Schedule 2 hereto and any credit agreements and related documents entered into in connection 

with any Permitted Refinancing. 

“Subject Interests” has the meaning set forth in Section 9.8(a).  

“Subsidiary” means any entity in which a Person holds any ownership interest, whether 

directly or through one or more other Persons. 

“Substitute Partner” means a Person to whom Partnership Interests have been transferred 

and who, with the approval of the Advisory Committee or as otherwise herein provided, is admitted 

as a Partner of the Partnership in the place and stead of the transferor of the subject Partnership 

Interests. 

“Tariff Adjustments” means any increase in expenses of the Partnership or its 

Subsidiaries resulting from the imposition of new, additional or increased tariffs, customs tolls, 
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custom duties or similar charges imposed upon the Partnership or its Subsidiaries or the goods and 

services which it purchases or sells after the date of the last Company Budget (which in this case 

shall not include any roll-over of a Company Budget for a prior period). 

“Third A&R Partnership Agreement” has the meaning set forth in the Recitals to this 

Agreement. 

“Toy Category” means the categories of toys set forth on Exhibit [D]. 

“Transfer” means, with respect to any Partner, any direct, indirect or synthetic (including 

by reference under a derivatives or similar contract) transfer, sale, resignation, pledge, 

hypothecation, encumbrance, assignment or other disposition of any portion of the Partnership 

Interest of such Partner or the proceeds thereof (whether voluntarily, involuntarily, by operation 

of law or otherwise). 

“Treasury Regulations” means the regulations promulgated under the Code, as such 

regulations are in effect from time to time. 

“Triggering Date” means with respect to any Partnership Call, (i) if notice of the exercise 

of the Partnership Call by the Partnership pursuant to Section 9.8(b) is delivered within one year 

of the Cessation Date of the applicable Employee Owner, the Cessation Date of such Employee 

Owner and (ii) in all other circumstances, the date of the delivery of such notice. 

“Unit” has the meaning set forth in Section 2.7. 

1.2 Terms Generally.  For all purposes of this Agreement except as otherwise expressly 

provided or unless the context otherwise requires: the terms defined in this Article (or elsewhere 

herein) include both the plural and the singular; the words “herein,” “hereof” and “hereunder” and 

other words of similar import refer to this Agreement as a whole and not to any particular Article, 

Section or other subdivision; and the words “including” and “include” and other words of similar 

import shall be deemed to be followed by the phrase “without limitation.” 

ARTICLE 2 

THE PARTNERSHIP AND ITS BUSINESS 

2.1 Partnership Name.  The business of the Partnership shall be conducted under the name of 

Basic Fun, LP.  Legal and beneficial title to any properties, real and personal, which may at any 

time during the term of the Partnership be owned or leased by the Partnership shall be held in the 

name of the Partnership. 

2.2 Term.  The term of the Partnership commenced on the filing of the Certificate with the 

Secretary of State of Delaware and shall continue in full force and effect until terminated following 

dissolution as hereinafter provided.  The existence of the Partnership as a separate legal entity shall 

continue until the cancellation of the Certificate as provided in the Act. 

2.3 Filing of Certificate and Amendments.  On July 28, 2017 the Certificate was filed with 

the Secretary of State of the State of Delaware.  The Partners hereby agree to execute and file any 

required amendments to the Certificate and shall do all other acts requisite for the constitution of 
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the Partnership as a limited partnership pursuant to the laws of the State of Delaware or any other 

applicable law. 

2.4 Business; Scope of Partners’ Authority. 

(a) The Partnership is organized primarily to (i) engage through its Subsidiaries in the 

creation, design, manufacturing, licensing, distribution, marketing and sales of toys, games, and 

children’s, novelty and entertainment products as well as ancillary products, (ii) engage in any 

other lawful purpose permitted under the Act and (iii) do any and all acts and things related, 

necessary, appropriate, proper, advisable, incidental to, convenient or desirable for the furtherance 

and accomplishment of the purposes and business described herein and for the protection and 

benefit of the Partnership, including full power and authority to enter into, perform and carry out 

contracts of any kind, borrow money and issue evidences of indebtedness whether or not secured 

by any mortgage, deed of trust, pledge or other lien, acquire, own, manage, lease, improve or 

develop any real property (or any interest therein), and sell, transfer and dispose of any such real 

property. 

(b) Except as otherwise expressly and specifically provided in this Agreement, no 

Partner shall have any authority to bind, to act for, to sign for or to assume any obligation or 

responsibility on behalf of, any other Partner.  Neither the Partnership nor any Partner shall, by 

virtue of executing this Agreement, be responsible or liable for any indebtedness or obligation of 

any other Partner incurred or arising either before or after the Effective Date, except, as to the 

Partnership, those joint responsibilities, liabilities, indebtedness, or obligations expressly assumed 

by the Partnership as of the Effective Date or incurred after the Effective Date pursuant to and as 

limited by the terms of this Agreement. 

(c) The Partners shall conduct the business and affairs of the Partnership in accordance 

with this Agreement and the Partner’s implied contractual obligation of good faith and fair dealing. 

2.5 Principal Office; Registered Agent.  The principal office of the Partnership shall be at 

301 Yamato Rd., Suite 4200, Boca Raton, FL  33431.  The Partnership may change its place of 

business to such location or locations as may at any time or from time to time be determined by 

the General Partner.  The name and address of the Partnership’s registered agent in Delaware is 

set forth in the Certificate. 

2.6 Addresses of the Partners.  The addresses of the Partners are as set forth in Exhibit A 

hereto.  A Partner may change his or its address for notice by sending written notice of the new 

address to the General Partner in the manner set forth herein. 

2.7 Classes and Rights of Partners.  As of the Effective Date, the Partnership shall have five 

classes of Partnership Interests, which are designated General Partner Interest, Class A Limited 

Partnership Interest, Class B Limited Partnership Interest, Class C Limited Partnership Interest 

and Class D Limited Partnership Interest.  Partnership Interests shall be represented by Units (each 

a “Unit”) with each Unit of the same class or series of Partnership Interest having pro rata and 

equivalent rights (except to the extent provided in Section 2.7(c)). 

(a) General Partner Interests.  Each Person who owns a General Partner Interest as 

indicated by such Person’s execution and delivery of the signature pages hereto shall be a General 
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Partner to the extent of such General Partner Interest and, as such, has all rights, privileges and 

obligations as are conferred upon General Partners by this Agreement and by provisions of the Act 

which are not inconsistent with the terms of this Agreement to the extent of such General Partner 

Interest.  As of the Effective Date, BF GP, Inc., shall own all of the General Partner Interests and 

be the sole general partner of the Partnership. 

(b) Class A Limited Partnership Interests.  Each Person who owns a Class A Limited 

Partnership Interest and who has been admitted as a Class A Limited Partner in accordance with 

the terms of this Agreement shall be a Class A Limited Partner to the extent of such Class A 

Limited Partnership Interest and, as such, has all rights, privileges and obligations as are conferred 

upon Class A Limited Partners by this Agreement and by provisions of the Act which are not 

inconsistent with the terms of this Agreement to the extent of such Class A Limited Partnership 

Interest.  One or more Class A Limited Partners may be hereafter admitted from time to time, but 

only in accordance with the terms and conditions of this Agreement.   

(i) Except as expressly provided herein, the Class A Limited Partners shall 

have no right to vote on, approve of, consent to or otherwise participate in any decision-making 

matters pertaining to the Partnership or any of its affairs, all such rights being reserved to and 

vested in the Advisory Committee and the General Partner. 

(ii) The Class A Limited Partnership Interests shall be divided into two (2) 

series denoted as either Class A-1 Limited Partnership Interests or Class A-2 Limited Partnership 

Interests, with each of them having equivalent rights and preferences except as otherwise expressly 

set forth in this Agreement.  As of the Effective Date, each of Falcon and the Founder Limited 

Partners hereby continue as Limited Partners of the Partnership. The number of Class A-1 Units 

owned by Falcon as of the Effective Date (after giving effect to the effectiveness of the Bankruptcy 

Plan and the adoption of this Agreement) is set forth on Exhibit A hereto.  The number of Class 

A-2 Units owned by each of MacDonald and Foreman as of the Effective Date (after giving effect 

to the effectiveness of the Bankruptcy Plan and the adoption of this Agreement) is set forth on 

Exhibit A hereto. 

(c) Class B Limited Partnership Interests.  Each Person who owns a Class B Limited 

Partnership Interest and who has been admitted as a Class B Limited Partner in accordance with 

the terms of this Agreement shall be a Class B Limited Partner to the extent of such Class B 

Limited Partnership Interest and, as such, has all rights, privileges and obligations as are conferred 

upon Class B Limited Partners by this Agreement and by provisions of the Act which are not 

inconsistent with the terms of this Agreement to the extent of such Class B Limited Partnership 

Interest. 

(i) The Partnership may issue Class B Limited Partnership Interests solely to 

employees, consultants or other service providers to the Partnership or any of its Subsidiaries and 

admit them (and their Permitted Transferees) as Class B Limited Partners pursuant to a 

management incentive plan adopted by the Advisory Committee and approved in writing by 

Foreman (a “Management Incentive Plan”) and which shall authorize the issuance of a number 

of Class B Units  that shall not exceed ten percent (10%) of the aggregate total then-outstanding 

number of Class A-1 Units, Class A-2 Units and Class B Units. [NTD: The Management 

Incentive Plan will be adopted upon, or as soon as practicable after, the Effective Date]  
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Subject to Section 3.2(a)(vi), Class B Limited Partnership Interests shall be issued by the 

Partnership to such Persons and in such amount as provided by resolutions of the Advisory 

Committee.  For the avoidance of doubt, and notwithstanding anything to the contrary in this 

Agreement (i) in no event will the Percentage Interest of the Class A-1 Limited Partnership 

Interests be diluted as a result of the Class B Units issued in respect of the Management Incentive 

Plan and (ii) for all purposes of this Agreement the Class A-1 Limited Partnership Interests shall 

receive all distributions and other economic entitlements as if no Class B Units were issued in 

connection with the Management Incentive Plan. 

(ii) The issuance of Class B Limited Partnership Interests shall be granted 

subject to such vesting and forfeiture terms, and such optional or mandatory purchase and sale 

provisions, as are determined in accordance with the Management Incentive Plan at or prior to the 

time of grant, and as reflected in an award agreement entered into between the Partnership and the 

applicable Class B Limited Partner. 

(iii) Each Class B Limited Partnership Interest shall constitute a “profits 

interest” within the meaning of Rev. Proc. 93-27, 1993-2 C.B. 343.  In accordance with Rev. Proc. 

2001-43, 2001-2 C.B. 191, the Partnership shall treat a Class B Limited Partner as the owner of 

such profits interest from the date it is granted, and shall file the Partnership’s IRS Form 1065, and 

issue appropriate Schedule K-1s (or the equivalent, if the Partnership is not required to file IRS 

Form 1065) to each Class B Limited Partner, allocating to such Class B Limited Partner its 

distributive share of all items of income, gain, loss, deduction and credit associated with such 

profits interests as if it were fully vested.  Each Class B Limited Partner shall be required to take 

into account such distributive share in computing its income tax liability for the entire period 

during which it holds Class B Limited Partnership Interests.  The undertakings contained in this 

clause (B) shall be construed in accordance with Section 4 of Rev. Proc. 2001-43. 

(iv) The Management Incentive Plan will provide that each Class B Limited 

Partnership Interest shall be assigned an amount (the “Hurdle Amount”) for such Unit by the 

Advisory Committee at the time of the issuance of such Class B Limited Partnership Interest, 

which amount shall at least be equal to (x) the net equity value of the Partnership immediately 

prior to the grant of such Class B Limited Partnership Interest, as reasonably determined in good 

faith by the Advisory Committee minus (y) the aggregate Class C Liquidation Preference as of 

such date.  Unless otherwise provided by the Advisory Committee, the Hurdle Amount with 

respect to each Class B Limited Partnership Interest shall be increased from time to time by the 

amount of cash and the fair market value of other property contributed to the capital of the 

Partnership between the date of grant of such Class B Limited Partnership Interest and the date of 

any distribution thereon on account of Class A Limited Partnership Interests and any other 

securities which participate pro rata in distributions with the Class A Limited Partnership Interests.  

(v) Except as expressly provided herein, the Class B Limited Partners shall 

have no right to vote on, approve of, consent to or otherwise participate in any decision making 

matters pertaining to the Partnership or any of its affairs, all such rights being reserved to and 

vested in the Advisory Committee and the General Partner. 

(d) Class C Limited Partnership Interests.  Each Person who owns a Class C Limited 

Partnership Interest and who has been admitted as a Class C Limited Partner in accordance with 
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the terms of this Agreement shall be a Class C Limited Partner to the extent of such Class C 

Limited Partnership Interest and, as such, has all rights, privileges and obligations as are conferred 

upon Class C Limited Partners by this Agreement and by provisions of the Act which are not 

inconsistent with the terms of this Agreement to the extent of such Class C Limited Partnership 

Interest. 

(i) The number of Class C Units held by each Class C Limited Partner as of 

the Effective Date (after giving effect to the effectiveness of the Bankruptcy Plan and the adoption 

of this Agreement) is set forth opposite such Class C Limited Partner’s name on Exhibit A to this 

Agreement.  The Partnership shall not issue any additional Class C Limited Partnership Interests 

after the Effective Date except to the extent permitted in accordance with the terms and conditions 

of Section 6.4. 

(e) Class D Limited Partnership Interests.  To the extent permitted in Section 6.4, the 

Partnership may issue Class D Limited Partnership Interests, which shall have the same rights and 

privileges as the Class C Limited Partnership Interests (including, without limitation, the same 

price per Unit, the same right to preferred returns, and the same redemption rights); provided, 

however, that the Class D Limited Partnership Interests shall have priority to the Class C Limited 

Partnership Interests with respect to distribution rights and, if upon a redemption there are 

insufficient funds to redeem all of the outstanding Class C Limited Partnership Interests and Class 

D Limited Partnership Interests, the proceeds shall be applied first to redeem the Class D Limited 

Partnership Interests and then the Class C Limited Partnership Interests (on a pro rata basis).  In 

the event that any such Class D Limited Partnership Interests are issued by the Partnership, the 

Partners hereby agree that the General Partner shall have the right to amend this Agreement to 

reflect the establishment of the Class D Limited Partnership Interests and the rights and privileges 

thereof, notwithstanding that such rights and privileges may have an adverse effect on the rights 

and privileges of the Class C Limited Partnership Interests.  As of the Effective Date, no Class D 

Units are outstanding. 

(f) Additional Classes.  In addition, but subject to compliance with Section 6.4, Section 

6.5, and Section 3.2 (as expressly applicable), the Advisory Committee shall have the authority to 

create and issue additional classes of Partnership Interests (each an “Additional Class”), on such 

terms and with such rights, preferences and priorities as the Advisory Committee may designate 

at such time, and the Advisory Committee shall be authorized to amend the terms of this 

Agreement, without the consent of any Partner, to create such Additional Class. 

(g) Nature of Partners’ Interests.  The interests of the Partners in the Partnership shall 

include the Partners’ respective (i) shares of the capital, profits and losses of the Partnership and 

(ii) rights to receive distributions and allocations of income, gain, loss, deduction, credit or similar 

items, as set forth herein (as applicable).  The interests of the Partners in the Partnership shall be 

personal property for all purposes.  Except as is otherwise provided herein, a Partner, unless the 

Partner is the General Partner, shall take no part, and shall not interfere in any way, in the 

management, conduct or control of the business of the Partnership and shall have no right or 

authority to act for, vote or bind the Partnership. 

(h) Names and Contact Information of the Partners.  Appropriate contact information 

for each Partner shall be provided to the Partnership by each Partner, and each Partner shall 
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promptly notify the Partnership of any change to such information.  Unless and until the 

Partnership receives a notice to the contrary, the Partnership may rely on the information most 

recently made available to it by the Partner. 

(i) Resignation.  Except as otherwise provided herein, a Partner may not resign or 

withdraw from the Partnership prior to the dissolution and winding up of the Partnership. 

(j) Partition.  Each Partner irrevocably waives any right that such Partner may have to 

maintain an action for partition and no Partner shall have the right to partition any assets of the 

Partnership, nor shall a Partner make an application or proceeding for a partition of any assets of 

the Partnership.  Upon any breach of the provisions of this section by any Partner, the other 

Partners (in addition to all other rights and remedies afforded by Law or equity) shall be entitled 

to a decree or order restraining or enjoining such application, action or proceeding.  The Partners 

expressly agree that damages at law would be an inadequate remedy for a breach or threatened 

breach of the restrictions set forth in this Section 2.7(h). 

2.8 Representations by the Partners.  Each Partner represents, warrants, agrees and 

acknowledges that: 

(a) Due Formation; Valid Existence; Authority.  If not a natural person, it is an entity 

duly organized or formed and validly existing and in good standing under the Laws of the 

jurisdiction of its organization or formation; it has all requisite power and authority to enter into 

this Agreement; to acquire and hold its Partnership Interest and to perform its obligations 

hereunder; and the execution, delivery and performance of this Agreement has been duly 

authorized by all necessary actions. 

(b) Enforceability.  This Agreement constitutes the legal, valid and binding obligation 

of such Partner enforceable in accordance with its terms, subject to the application of principles of 

equity and Laws governing insolvency and creditors’ rights generally. 

(c) No Conflict.  The execution and delivery of this Agreement, and the consummation 

of the transactions contemplated hereby, do not conflict with or contravene the provisions of any 

material agreement or instrument in effect by which it is bound or any Law to which it is subject. 

(d) No Litigation.  There is no action, suit or proceeding pending against such Partner 

or, to its knowledge, threatened in any court or by or before any other governmental agency or 

instrumentality that would prohibit its entering into or performing its obligations under this 

Agreement. 

(e) Investment Intent.  Such Partner is acquiring its Partnership Interest in the 

Partnership for investment purposes, solely for its own account, with the intention of holding such 

Partnership Interest for investment and not with a view to, or for resale in connection with, any 

distribution or public offering or resale of any portion of such Partnership Interest within the 

meaning of the Securities Act of 1933, as amended or the Securities Act (Ontario) (collectively, 

the “Securities Act”) or any other applicable federal or state Law affecting securities (such Laws 

collectively, “Securities Laws”). 
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(f) No Disposition in Violation of Law.  Without limiting the representations set forth 

above, and without limiting Article ARTICLE 9 of this Agreement, it will not make a Transfer of 

all or any part of its Partnership Interests or any direct or indirect ownership interest in it which 

will result in the violation by it or the Partnership of the Securities Act, or any other Securities 

Laws. 

(g) Due Authorization and Delivery.  This Agreement and all agreements, instruments 

and documents herein provided to be executed or caused to be executed by it are duty authorized, 

executed and delivered by and are and will be binding upon it. 

(h) No Violation.  Neither this Agreement nor any agreement, document or instrument 

executed or to be executed in connection with the same, nor anything provided in or contemplated 

by this Agreement or any such other agreement, document or instrument, breaches, invalidates, 

cancels, makes inoperative, or interferes with, or results in the acceleration of maturity of, or 

requires any consent or authorization that has not been obtained under, any contract, agreement, 

lease, easement, right or interest, or Law, to which it is subject (other than as a result of its entry 

into this Agreement). 

(i) No Broker.  Such Partner has not retained any broker, finder or other commission 

or fee agent, and no such person has acted on its behalf in connection with the negotiation, 

execution, delivery, and performance of this Agreement. 

(j) Attorney Review.  Such Partner acknowledges that, prior to its execution of this 

Agreement, it received a copy of this Agreement and that it examined this document.  Such Partner 

does hereby further acknowledge that it is familiar with this Agreement, and with the business and 

affairs of the Partnership, and that except as otherwise specifically provided in this Agreement, it 

does not desire any further information or data relating to the Partnership or to the other Partners.  

Such Partner does hereby acknowledge that it understands that the acquisition of its Partnership 

Interest in the Partnership is a speculative investment involving a high degree of risk and hereby 

represents that it has a net worth sufficient to bear the economic risk of its investment in the 

Partnership and to justify its investing in a highly speculative venture of this type. 

(k) ERISA.  Such Partner is not (and throughout the term of this Agreement will not 

be) and is not acting on behalf of (and throughout the term of this Agreement will not be acting on 

behalf of) an “employee benefit plan” as defined in Section 3(3) of the Employee Retirement 

Income Security Act of 1974, as amended (“ERISA”), whether or not subject to ERISA, a “plan” 

as defined in Section 4975 of the Internal Revenue Code of 1986, as amended, or any entity 

deemed to hold the plan assets of any of the foregoing. 

ARTICLE 3 

MANAGEMENT OF PARTNERSHIP BUSINESS 

3.1 Advisory Committee.  There shall be a committee (the “Advisory Committee”) 

composed of seven (7) representatives (each a “Representative” and collectively the 

“Representatives”).  No Partner other than the General Partner shall have any right, power or 

authority to act (as agent or otherwise) for, or to bind, the Partnership in any manner except through 

the Advisory Committee or as otherwise specified in this Agreement, and all matters with respect 
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to management of the Partnership shall be brought to and determined by the Advisory Committee.  

Anything contained in this Agreement to the contrary notwithstanding and for the avoidance of 

doubt, the Advisory Committee shall have the exclusive right, power and authority to govern and 

control the operations of the Partnership and each of its Subsidiaries and, in the case of any Major 

Decision, the Partnership shall not take, or cause any Subsidiary to take, any action that constitutes 

a Major Decision without first obtaining Minority Approval.  For the avoidance of doubt, the 

Partnership shall not permit any of its direct or indirect Subsidiaries to take any action that would 

be in contravention of the terms of this Agreement without first complying with the terms hereof.  

(a) Appointment.   

(i) Foreman shall have the right to appoint and to remove three (3) 

Representatives, who shall initially be Foreman, [Steven Littman] and [                    ], and  

MacDonald shall have the right to appoint and to remove one (1) Representative, who shall initially 

be MacDonald (collectively, the “Founder Representatives”). 

(ii) Falcon, so long as it, together with its Affiliates, is a Major Investor, shall 

have the right to appoint and remove two (2) Representatives (the “Falcon Representatives”) who 

shall initially be Berj Garabedian and [_______________].   

(iii) The Advisory Committee shall have the right to appoint and to remove one 

(1) Representative (the “Independent Representative”), which such person shall not be an 

Affiliate of any Partner, who shall initially be [________________].  In the event of a vacancy 

with respect to the Independent Representative (whether as a result of the removal, death or 

resignation of the prior Independent Representative) the General Partner shall recommend and the 

Representatives (by Required Approval which must include at least one (1) Falcon Representative) 

shall elect a successor.  In furtherance of the foregoing, the General Partner shall, not later than 

ten (10) Business Days after the Independent Representative position has become vacant, provide 

all of the Representatives written notice of up to three potential nominees to be elected as the 

Independent Representative, which the Representatives shall consider in good faith, and the 

Advisory Committee shall vote upon their election ten (10) Business Days thereafter; provided, 

that if the Advisory Committee fails to elect any of the candidates recommended by the General 

Partner, the General Partner shall promptly make additional recommendations until a new 

Independent Representative is elected in accordance with the foregoing procedures. 

Notwithstanding the foregoing, at any time during the period in which there is an Independent 

Representative vacancy, the General Partner shall in good faith consider any recommendation 

made by a Falcon Representative.  

(b) Required Approval.  The Advisory Committee shall act only by or with the 

affirmative vote of a majority of a quorum present at a meeting of the Advisory Committee 

(“Required Approval”) with respect to all actions of the Advisory Committee under this 

Agreement other than in respect of Major Decisions, which shall require Minority Approval.   

(c) Meetings.  Meetings of the Advisory Committee shall be held at least on a quarterly 

basis at the principal office of the Partnership (or at such other place(s) as are designated by the 

Advisory Committee) at such times as shall be designated from time to time by the Advisory 

Committee, but in any event not less than once each calendar quarter.  Meetings of the Advisory 
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Committee may be called by or at the request of any Founder Representative or Falcon 

Representative and shall be held at the principal office of the Partnership (or at such other place(s) 

as may be designated by the Representative calling such meeting), upon not less than 72 hours 

written notice (including by way of electronic notification), with such notice to include an agenda 

of matters to be discussed at such meeting.  The Representative calling a special meeting of the 

Advisory Committee may designate any reasonable time for the holding of the special meeting.  

Representatives may participate in any regularly scheduled or special meeting of the Advisory 

Committee telephonically or through other similar communications equipment, as long as all of 

the Representatives participating in the meeting can hear and speak to one another.  Participation 

in a meeting pursuant to the preceding sentence shall constitute attendance in person at such 

meeting for all purposes of this Agreement.  A quorum shall be required to conduct any business 

at any meeting of the Advisory Committee.  A quorum of the Advisory Committee shall be deemed 

present at a meeting so long as at least four (4) Representatives are in attendance, including at least 

one (1) Falcon Representative; provided, that if a Falcon Representative is not present for a 

meeting duly called pursuant in accordance to this Section 3.1(c), then a majority of the Advisory 

Committee without the Falcon Representative shall constitute a quorum for the next meeting called 

for the same purpose (so long as there are at least seventy-two (72) hours between such meetings) 

other than in connection with a meeting called for the purpose of approving a Major Decision for 

which attendance by either the Independent Director or a Falcon Representative shall be required 

in all instances. 

(d) Actions By Written Consent.  Subject to Section 3.1(b) and Section 3.1(c), any 

action required or permitted to be taken by the Advisory Committee may be taken without a 

meeting by a written approval executed by the General Partner and the number of Representatives 

that would be entitled to take such action by vote at a meeting of the Advisory Committee at which 

all Representatives are present and that are required for any such approval.  Any such approval 

shall set forth the actions to be taken.  Any such approval shall have the same effect as a vote by 

such Representatives (including proxy votes) at a properly called and constituted meeting of the 

Advisory Committee.  Copies of any such approval shall be delivered promptly to all 

Representatives and shall be incorporated into the books and records of the Partnership by the 

General Partner. 

(e) Insurance.  The Partnership shall maintain in full force and effect a “directors and 

officers” liability insurance policy covering the Representatives and any boards of directors or 

managers (or any similar group performing a similar function) of any Subsidiary in an amount and 

on terms and conditions reasonably acceptable to Falcon. 

(f) Fees and Expenses.   

(i) The Partnership shall reimburse each Independent Representative for the 

reasonable out-of-pocket expenses (including direct travel expenses) incurred by such individual 

in connection with attending meetings of the Advisory Committee or any committee thereof, or of 

the board or any committee of any Subsidiary, as well as pay such retainer or other compensation 

as approved by the Advisory Committee; provided, that any compensation in excess of $100,000 

shall require Minority Approval. 
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(ii) During each Fiscal Year, the Partnership shall pay or reimburse the Falcon 

Representatives who are not employees of or partners or members in Falcon or any of its Affiliates, 

collectively, an aggregate of not more than $100,000 for their service as Representatives with such 

amount to be prorated for any partial fiscal year based upon the portion of such fiscal year that 

such Representative served as a Representative (which, for fiscal 2024 shall not include any period 

prior to the Effective Date). 

(g) Board of Directors of the General Partner and of Subsidiaries.  Unless unanimously 

agreed in writing by each Representative or otherwise required by any residency or similar 

requirements under applicable law, each board of directors of  each Material Subsidiary of the 

Partnership shall have the same composition as the Advisory Committee and no director or any 

other party shall be entitled to a casting or tie-breaking vote.  Meetings for each Material 

Subsidiary shall take place in the United States, including telephonically or through other similar 

communications equipment, as long as all of the participants in the meeting can hear and speak to 

one another. 

(h) Company Budgets.  The Company Budget for the period from the Partnership’s 

Fiscal Year ending December 31, 2024 is attached hereto as Schedule 3.1(h)4 and is hereby 

approved as the budget of the Partnership and its Subsidiaries for the period covered thereby.  As 

soon as practicable, and in any event not later than ______________ with respect to the period 

ending December 31, 2025 and as soon as practicable and in any event not later than __________ 

days prior to the end of each subsequent Fiscal Year thereafter, the General Partner shall propose 

a Company Budget for the succeeding Fiscal Year, which, as amended or modified, shall be subject  

to approval of the Advisory Committee with Minority Approval.  In the event a new annual or 

Company Budget is not agreed to by the Advisory Committee in the manner described herein, the 

then-current Company Budget (as it may have been amended from time to time) shall remain in 

effect until the Board approves a new Company Budget (a “Rollover Company Budget”), with all 

expenses therein being increased by (i) the Producer Price Index published by the U.S.  Department 

of Labor and (ii) any Tariff Adjustments but otherwise remain materially the same for the next 

Fiscal Year until Company Budget is approved by the Advisory Committee for such Fiscal Year.  

Any amendment or modification of a Company Budget may only be adopted with approval of the 

Advisory Committee with Minority Approval.   

3.2 Falcon Consent Rights.   

(a) Anything contained in this Agreement to the contrary notwithstanding, as long as 

Falcon, together with its Affiliates, is a Major Investor, the Partnership (including any Subsidiary 

thereof), the General Partner and the Advisory Committee hereby covenant and agree not to 

undertake any of the following without the prior written approval or consent of Falcon: 

(i) Except to the extent permitted in accordance with the terms and conditions 

of Section 6.4, issue or authorize for issuance any New Partnership Interests or any Additional 

Class, or any phantom equity, equity appreciation or similar rights, that would be pari passu with 

 
4 NTD:  Agreed budget for the stub period to be agreed based upon existing budget and adjustments to reflect 

any required expenses related to the Bankruptcy. 
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or senior to the Class C Limited Partnership Interests with respect to any distributions or 

redemption by the Partnership.  

(ii) The incurrence of any Indebtedness by the Partnership or any of its 

Subsidiaries, whether secured or unsecured, including acquisition, construction, permanent or 

mezzanine financing, any modification, amendment, renewal, refinancing or extension of such 

Indebtedness and any non-pro rata repayment of any Indebtedness which has equal priority of 

payment (i.e., senior Indebtedness may be paid prior to junior Indebtedness, but if there is pari 

passu Indebtedness it must be paid pro rata); provided that this Section (ii) shall not apply so long 

as the aggregate amount of all such Indebtedness as of any given date does not exceed the greater 

of (A) an amount that is equal to the sum of (1) the maximum amount of Indebtedness permitted 

under the Senior Credit Documents (as in effect as of the Effective Date and without giving effect 

to any amendment, waiver, consent or other modification occurring after the Effective Date which 

has not been consented to in writing, in advance, by Falcon), plus (2) an amount equal to 1.0x 

EBITDA for the trailing twelve (12) month period measured as of the end of the most recent fiscal 

quarter ending on prior to such date, and (B) an amount equal to 6.0x EBITDA for the trailing 

twelve (12) month period measured as of the end of the most recent fiscal quarter ending on prior 

to such date; provided, that clause (B) shall not limit the ability of the Partnership to incur revolving 

credit Indebtedness under the Senior Credit Documents to the extent that the Company has the 

right to make such borrowing under the Senior Credit Documents, as in effect as of the Effective 

Date, and the maximum borrowing under such Senior Credit Documents did not exceed such 

amount as of the date of the entry into the applicable Senior Credit Document; provided, that in 

no event shall any consent be required pursuant to this Section (ii) to the extent that substantially 

simultaneously or immediately after the incurrence of such Indebtedness all of the Class C 

Membership Interests are redeemed pursuant to Section 9.9. 

(iii) Make, authorize or commit to the making of any dividend payments, 

redemptions, repurchase or other distributions to any Partner or any equity holders of any 

Subsidiaries (other than the Partnership and any wholly owned Subsidiary of the Partnership), 

other than (A) payment of any distribution pursuant hereto on account of the Class C Limited 

Partnership Interests to the extent made pro rata with respect to all Class C Limited Partnership 

Interests in accordance with the terms hereof, (B) in accordance with Section 8.1 and (C) 

redemptions pursuant to Section 9.8 and Section 9.9 or as required by the governing documents of 

such Subsidiary. 

(iv) Make, authorize or commit to the making of any change, modification, 

alteration, reclassification or amendment to the rights, preferences, powers and privileges of the 

Class A-1 Units or the Class C Units, or to any other Partnership Interest that would be materially 

adverse to the rights, preferences, powers and privileges of the Class A-1 Units or the Class C 

Units, it being understood that the issuance of additional Partnership Interests and the amendments 

to this Agreement as necessary or advisable in connection with such issuances as contemplated by 

this Agreement, including without limitation, pursuant to Section 6.4, shall not be considered 

adverse to the rights, preferences, powers and privileges of the Class A-1 Units or the Class C 

Units.  

(v) Increase or decrease the authorized number of Representatives. 
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(vi) Issue Class B Limited Partnership Interests to Jay Foreman or John 

MacDonald. 

(vii) Make any tax election which changes the tax status of (i) the Partnership 

from being treated as a partnership or (ii) any Subsidiary to the extent that it would result in the 

Partnership recognizing UBTI, ECI or CAI (each as defined in Exhibit B) or conducting 

commercial activities within the meaning of Section 892 of the Code or a U.S. trade or business 

within the meaning of Section 871(b) or Section 882(a)(1) of the Code. 

(viii) Take any action (or fail to take any action) as it relates to tax audits or other 

tax matters if taking (or failing to take) such action would affect Falcon in a manner that is adverse 

and disproportionate relative to the effect on the Founder Limited Partners (other than de minimis 

effects). 

3.3 General Partner and Officers. 

(a) Appointment.  The General Partner  hereby continues as the general partner of the 

Partnership. The General Partner may be removed only with the unanimous consent of the Limited 

Partners. In the event the General Partner is removed or resigns, a substitute general partner may 

be admitted with the prior written consent of Partners owning more than fifty percent (50%) of the 

Class A Limited Percentage Interests. Notwithstanding Section 9.1, such substitute general partner 

shall be automatically admitted as a Substitute Partner effective as of the removal or resignation 

of the prior general partner and the General Partner Units outstanding shall automatically be 

deemed transferred to the substitute general partner for no consideration. 

(b) Duty and Authority.  The General Partner shall have the duty, responsibility, power 

and authority to manage and administer the day-to-day business and affairs of the Partnership and 

its Subsidiaries in accordance with this Agreement and the decisions of the Advisory Committee. 

(c) Officers.  The General Partner may nominate officers of the Partnership for election 

by the Advisory Committee, including a President, Chief Executive Officer, Chief Operating 

Officer, Secretary and Treasurer and such other or additional officers (including, without 

limitation, one or more Vice-Presidents (or such special rank and designation as the Partners may 

specify), Assistant Secretaries and Assistant Treasurers) as the Advisory Committee may designate 

from time to time.  Each officer shall hold office until his or her resignation or removal.  Any 

officer or agent may be removed with or without cause at any time upon the recommendation of 

the General Partner by the Advisory Committee subject to Minority Approval.  Vacancies in any 

office, whether occurring by death, resignation, removal or otherwise, may be filled by the 

Advisory Committee subject to Minority Approval upon the recommendation of the General 

Partner.  Each of the officers of the Partnership shall, unless otherwise ordered by the Advisory 

Committee subject to Minority Approval upon the recommendation of the General Partner, have 

such powers and duties as generally pertain to their respective offices as well as such powers and 

duties as from time to time may be conferred upon him or her by the Advisory Committee.  The 

officers (with titles set out opposite their names) and directors of the Partnership as of the Effective 

Date are as set out in Exhibit C hereto.  The officers, acting in such capacity, shall have the same 

duties of care and loyalty as an officer of a Delaware corporation.  
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3.4 Limited Partners.  The Limited Partners will have the powers and will be entitled to 

exercise the rights given to them by the terms of this Agreement, and the exercise of such rights 

will not be deemed to constitute participation or taking part in the control of the Partnership’s 

business. 

(a) Each Limited Partner has the right, subject to reasonable standards and discretion 

of the General Partner, to obtain from the General Partner(s): 

(i) a copy of any of the Partnership’s records required to be maintained; 

(ii) a current list of the name and last known business, residence, or mailing 

address of each Partner; 

(iii) full information regarding the state of the business and financial condition 

of the Partnership and its Subsidiaries; and 

(iv) a copy of the Partnership’s federal, state, and local income tax returns 

(b) No Limited Partner will be personally liable for the Partnership’s or the General 

Partner’s expenses, liabilities or obligations, unless such Limited Partner is also a General Partner.  

The liability of each Limited Partner as such will be limited solely to the amount of such Limited 

Partner’s capital contribution as and when it is payable under this Agreement. 

(c) Each Limited Partner will promptly report to the Partnership any changes in the 

address or citizenship of such Limited Partner as previously reported to the Partnership. 

(d) In the event that a General Partner is also a Limited Partner or purchases, acquires, 

or otherwise becomes a transferee of all or any part of the Partnership Interest of a Limited Partner, 

the General Partner will be treated also as a Limited Partner to the extent of such Partnership 

Interest. 

ARTICLE 4 

INDEMNIFICATION AND EXCULPATION  

4.1 Limitation of Liability. 

(a) To the extent permitted by Law, none of any Representative, the General Partner 

or any Partner nor any of their respective shareholders, officers, directors, partners, owners, 

trustees, members, managers, employees and agents (each a “Covered Person”) will be liable for 

damages to the Partnership or any Partner for any act, omission, or error in judgment performed, 

omitted, or made by them in good faith and in a manner reasonably believed by them to be within 

the scope of authority granted to them by this Agreement and in the Partnership’s best interests, 

provided that such act, omission, or error in judgment does not constitute bad faith, fraud, gross 

negligence, or willful misconduct. 

(b) A Covered Person will be fully protected in relying in good faith upon the 

Partnership’s records and upon such information, opinions, reports, or statements presented to the 

Partnership by any Person as to matters the Covered Person reasonably believes are within such 
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other Person’s professional or expert competence and who has been selected with reasonable care 

by or on behalf of the Partnership, including information, opinions, reports, or statements as to the 

value and amount of the assets, liabilities, income, losses, or available cash or any other facts 

pertinent to the existence and amount of assets from which distributions to Partners might properly 

be paid. 

4.2 Indemnification. 

(a) In any threatened, pending or completed action, suit or proceeding, each Covered 

Person shall be fully protected and indemnified and held harmless by the Partnership against all 

liabilities, obligations, losses, damages, penalties, demands, actions, judgments, suits, 

proceedings, costs, expenses and disbursements of any kind or nature whatsoever (including 

reasonable attorneys’ fees, costs of investigation, fines, judgments and amounts paid in settlement, 

actually incurred by such Covered Person in connection with such action, suit or proceeding) 

(collectively, “Claims”) by virtue of such Person’s status as a Covered Person or with respect to 

any action or omission taken or suffered in good faith, other than liabilities and losses resulting 

from the gross negligence, fraud, or willful misconduct of such Covered Person; provided, 

however, such Covered Person shall not be so indemnified for any acts determined by any 

adjudicative procedure to be in contravention of an express term of this Agreement.  The 

indemnification provided by this Section 4.2(a) shall be recoverable only out of the assets of the 

Partnership, and no Partner shall have any personal liability (or obligation to contribute capital to 

the Partnership) on account thereof. 

(b) To the fullest extent permitted by applicable Law, expenses (including legal fees) 

incurred by a Covered Person or his, her or its shareholders, officers, directors, partners, owners, 

trustees, members, managers, employees and agents in defending any Claim relating to the 

Partnership will be advanced by the Partnership before the final disposition of such Claim upon 

receipt by the Partnership of an undertaking by or on behalf of the Covered Person to repay such 

amount if it is determined that the Covered Person is not entitled to be indemnified as authorized 

in this Article ARTICLE 4. 

(c) Each Partner shall defend and indemnify the Partnership and the other Partners 

against, and shall hold it and them harmless from, any damage (excluding consequential damages), 

loss, liability, or expense, including reasonable attorneys’ fees, as and when incurred by the 

Partnership or the other Partners in connection with or resulting from such indemnifying Partner’s 

gross negligence, fraud, or willful misconduct.  The obligations of a Partner under this Section (b) 

shall survive the transfer of such Partner’s Partnership Interest. 

(d) The Partnership shall purchase and maintain insurance on behalf of the Covered 

Persons against insurable liabilities asserted against them and incurred by them in such capacity, 

or arising out of their status as a Covered Person, whether or not the Partnership is obligated to 

indemnify them against such liabilities under this Article ARTICLE 4. 

4.3 Dealing with Partners.  The fact that a Partner, an Affiliate of a Partner, or any officer, 

director, employee, partner, consultant or agent of a Partner, is directly or indirectly interested in 

or connected with any Person employed or retained by the Partnership to render or perform a 

service, or from or to whom the Partnership may buy or sell any property or have other business 
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dealings, shall not prohibit a Partner from employing such Person or from dealing with such Person 

on customary terms and at competitive rates of compensation, and neither the Partnership nor any 

of the other Partners shall have any right in or to any income or profits derived therefrom by reason 

of this Agreement. 

4.4 Use of Partnership Property.  No Partner shall make use of the funds or property of the 

Partnership, or assign its rights to specific Partnership property, other than for the business or 

benefit of the Partnership, subject, in all instances, to the terms of this Agreement. 

4.5 Restrictive Covenants.  Each Employee Owner5 agrees to the restrictions in this Section 

4.5 so long as such Employee Owner is an employee of the Partnership or any Subsidiary (the 

“Relationship Conditions”), until the first anniversary of the first date after the termination of 

such Employee Owner’s termination of employment or service with the Partnership or any of its 

Subsidiaries (the “Restricted Period”). 

(a) During the Restricted Period such Employee Owner and its Affiliates (collectively, 

the “Restricted Parties”) shall not, directly or indirectly, either alone or as a stockholder, partner, 

associate, consultant, owner, agent, creditor or co-venturer of any other Person, or in any other 

capacity, engage  anywhere in the world where the Company currently conducts business or sells 

products, except on the behalf of the Partnership or its Subsidiaries, in the business of the licensing, 

design, manufacture, marketing, distribution and sales of toys (i) while any Relationship Condition 

exists, in any Toy Category in which the Partnership or its Subsidiaries are currently selling, 

distributing or marketing products in such Toy Category or (ii) in any Toy Category in which 

during the twelve month period preceding the cessation of all Relationship Conditions, the 

Partnership and its Subsidiaries, on a consolidated basis, had net revenue on account of sales in 

such Toy Category of at least the lesser of (y) one percent (1%) of the total net revenues of the 

Partnership and its Subsidiaries, on a consolidated basis for such period or (z) $5,000,000 (a 

“Competitive Business”), in each case only to the extent that such activities could result in such 

Employee Owner or its Affiliate’s, direct or indirect, whether intentional or unintentional, use, 

disclosure, or reliance upon Confidential Information or exploitation of goodwill of the Partnership 

or any of its Subsidiaries; provided, that the foregoing shall in no way preclude (i) any Employee 

Owner from being engaged by, owing, or otherwise providing services to an accounting or similar 

firm which provides accounting or related services to a Competitive Business (whether directly or 

on a decision making or supervisory basis) so long as such Employee Owner shall not be involved 

directly in the provision of services to such Competitive Business and (ii) a Restricted Party from 

being engaged as an employee by a Person which engages in multiple businesses, including a 

Competitive Business, as long as (i) such Person derives not more than 10% of its revenue from 

the Competitive Business and (ii) such Restricted Party does not provide services or have any 

decision making or supervisory authority with respect to such Person’s conduct of its Competitive 

Business.  Notwithstanding the foregoing provisions of this Section 4.5(a), nothing contained 

herein shall prohibit any Restricted Party (i) from being an owner of not more than 5% of the 

outstanding stock of any class of a Person that is publicly traded, so long as no such Restricted 

Party actively participates in the business of such corporation, or (ii) from investing an investment 

company under the Investment Company Act of 1940, as amended, or making investments through 

 
5 NTD: Revisions to be discussed prior to the Effective Date, if at that time the FTC proposed rule becomes 

effective, and enforcement is not then enjoined.  
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any profit sharing account or managed investment account so long as no Restricted Party (x) 

controls the investment decisions with respect to such account or (y) actively participates in the 

business of such corporation. 

(b) During the Restricted Period, none of the Restricted Parties shall, directly or 

indirectly, solicit, induce, or attempt to solicit or induce, any customer, supplier, licensee or other 

business relation of Partnership or any of its Subsidiaries to cease doing business with, or 

materially reduce the volume of business conducted with, the Partnership or any of its Subsidiaries. 

(c) During the Restricted Period, none of the Restricted Parties shall, directly or 

indirectly, either alone or as a stockholder, member, partner, consultant, adviser, owner, associate, 

agent, creditor, or co-venturer of any other Person, or in any other capacity, (i) solicit (A) any 

licensor of the Partnership or any Subsidiary or (B) any Person which the Partnership or any 

Subsidiary actively solicited at any time within one year of the date thereof to provide a license to 

the Partnership or any Subsidiary to grant a license to such Restricted Party for use in any 

Competitive Business or (ii) solicit, hire, attempt to solicit or hire, or participate in any attempt to 

solicit or hire any Person who is or was an employee of, or independent consultant to, the 

Partnership or any Subsidiary at any time during the then preceding six (6)-months; provided, 

however, that the general solicitation of employment or engagement not targeted at such employee 

or independent consultant shall be deemed a breach of this Section 4.6(c). 

(d) During the Restricted Period, no Restricted Party shall knowingly make, and no 

Restricted Party shall authorize its directors, managers, officers, employees, shareholders, 

members or agents to knowingly make, any public statement, whether oral, written, electronic or 

other, or induce, assist or participate in the making of any such public statement, which libels, 

slanders or disparages in a material manner the Partnership or any Subsidiary. Notwithstanding 

the foregoing, truthful statements made in the course of any legal proceeding, shall not be subject 

to the restrictions set forth in this Section 4.5(d). 

(e) If, at the time of enforcement of this Section 4.5, a court of competent jurisdiction 

shall hold that the duration, scope or area restrictions stated herein are unreasonable under 

circumstances then existing, the Partners agree that the maximum duration, scope or area 

reasonable under such circumstances shall be substituted for the stated duration, scope or area.  

Each of the Partners acknowledges and agrees that the restrictions in this Section 4.6 are reasonable 

and necessary in light of the benefits to it from the transactions contemplated by this Agreement. 

(f) The Employee Owners agree that if any of them shall commit or threaten to commit 

a breach of any of the covenants and agreements contained in this Section 4.6, then the Partnership 

or any Subsidiary shall have the right to seek appropriate injunctive or other equitable remedies 

therefor in addition to any other rights and remedies that may be available at law, it being 

acknowledged and agreed that any such breach may cause irreparable injury to Partnership and 

that money damages may not provide an adequate remedy therefor. 

(g) Notwithstanding the foregoing, the Partners agree that the restrictions set forth in 

this Section 4.5 shall not apply with respect to Falcon and its Affiliates. 
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(h) Notwithstanding anything to the contrary set forth herein, in the event of a breach 

of any of the provisions of this Section 4.5 (the “Restrictive Covenants”): 

(i) the Partnership and its Subsidiaries shall have the right and remedy, without 

regard to any other available remedy, to (i) have the Restrictive Covenants specifically enforced 

by any court of competent jurisdiction and (ii) have issued an injunction restraining any such 

breach without posting of a bond; it being understood that any breach of any of the Restrictive 

Covenants would cause irreparable and material loss to the Partnership and its Subsidiaries, the 

amount of which cannot be readily determined and as to which neither the Partnership and its 

Subsidiaries will have any adequate remedy at law or in equity; 

(ii) it is the desire and intent of the Employee Owners and the Partnership that 

the Restrictive Covenants be enforced to the fullest extent permissible under the laws and public 

policies applied in each jurisdiction in which enforcement is sought and if any Restrictive 

Covenant shall be adjudicated finally to be invalid or unenforceable, such Restrictive Covenant 

shall be amended to the maximum less restrictive limitations permitted under applicable law to the 

extent necessary in order that such provision be valid and enforceable, the Partnership and the 

Employee Owners hereby expressly acknowledge their desire that in such event such action be 

taken and the remainder of such Restrictive Covenant shall not thereby be affected and shall be 

given full effect without regard to invalid portions and such amendment shall apply only with 

respect to the operation of the Restrictive Covenant in the particular jurisdiction in which such 

adjudication is made; and 

(iii) the Partnership and each Employee Owner acknowledge and agree that the 

Restrictive Covenants are necessary for the protection and preservation of the value and the 

goodwill of the Partnership’s and each of its Subsidiaries’ businesses and are reasonable and valid 

in geographical and temporal scope and in all other respects. 

(i) Notwithstanding anything to the contrary set forth in this Agreement, the provisions 

of this Section 4.5 shall be governed in accordance with New York Law. 

ARTICLE 5 

BOOKS AND RECORDS; ANNUAL REPORTS; CONSTRUCTION 

5.1 Books and Records.  At all times during the continuance of the Partnership, the General 

Partner shall keep or cause to be kept true and complete books and records of the Partnership 

(including all records required to be maintained by the Act, as amended from time to time, or other 

provisions of applicable Law) in which shall be entered fully and accurately each transaction of 

the Partnership.  Such books and records shall be kept on the basis of the Fiscal Year in accordance 

with the accrual method of accounting, and shall reflect all Partnership transactions in accordance 

with generally accepted accounting principles. 

5.2 Availability of Books and Records.  All of the books and records referred to in Section 

5.1, together with an executed copy of this Agreement and the Certificate, and any amendments 

thereto, shall at all times be maintained at the principal office of the Partnership or such other 

location as the General Partner may propose (which other location, upon such approval, shall be 

communicated to all of the Partners), and upon reasonable notice to the General Partner, shall be 
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open to the inspection and examination of any Partner or their representatives during reasonable 

business hours for any purpose.   

5.3 Periodic Reports and Statements and Construction. 

(a) For each Fiscal Year, the General Partner shall send to each Partner and to each 

Person who was a Partner at any time during such Fiscal Year, within one hundred and twenty 

(120) days after the end of such Fiscal Year, an annual report of the Partnership including audited 

financial statements for the previous Fiscal Year, which shall include an annual balance sheet, 

profit and loss statement and a statement of changes in financial position, and a statement showing 

distributions to the Partners all as prepared in accordance with generally accepted accounting 

principles consistently applied, and a statement showing allocations to the Partners of taxable 

income, gains, losses, deductions and credits, as may be prepared by the Partnership’s tax 

accountants. 

(b) For each fiscal quarter, the General Partner shall send to each Partner, within sixty 

(60) days after the end of such fiscal quarter, quarterly financial statements for the Partnership 

including a balance sheet, profit and loss statement and a statement of changes in financial position 

all as prepared in accordance with generally accepted accounting principles consistently applied. 

(c) For each calendar month, the General Partner shall send to each Partner, within 

thirty (30) days after the end of such month, monthly financial statements for the Partnership 

including a balance sheet, profit and loss statement and a statement of changes in financial position 

all as prepared in accordance with generally accepted accounting principles consistently applied. 

(d) The General Partner shall be responsible for overseeing the Partnership’s 

independent accountants in the preparation of all federal, state and local tax returns required to be 

filed (it being acknowledged that the General Partner is not obligated to guaranty timely delivery 

of audits, tax returns or similar third party work product, and the failure of the auditor or another 

third party to make such delivery shall not in and of itself constitute a default hereunder on the part 

of the General Partner).  The General Partner shall, or shall cause the accountants to, use reasonable 

efforts to submit the tax returns and completed IRS Schedules K-1 to the Partnership no later than 

March 31 of each year (and if such date is not a Business Day, then on the previous Business Day) 

and each Partner shall assist the General Partner in obtaining such accountant’s cooperation.  Each 

Partner shall notify the other Partners upon receipt of any notice of tax examination of the 

Partnership by federal, state or local authorities or any Canadian or provincial taxing authority.  If 

any Partner is a Canadian resident for purposes of the Income Tax Act (Canada) at any time in a 

taxation period, the General Partner shall, or shall cause the accountants to, calculate and report to 

such Canadian resident Partner the income the Partnership that is required to be reported in such 

Canadian resident Partner’s Canadian income tax return for such period. 

5.4 Bank Account.  The General Partner shall, as soon as reasonably practicable, establish and 

maintain segregated bank accounts in the name of the Partnership and for the business of the 

Partnership, which accounts shall, to the extent reasonably practicable, be interest-bearing.  Such 

officers as designated by the Advisory Committee shall be the authorized signatory on the 

Partnership’s bank accounts and shall have the right to delegate signing authority to such Persons 

as it deems necessary or convenient. 
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5.5 Confidentiality.  The terms of this Agreement, the identity of any Person with whom the 

Partnership may be holding discussions with respect to any investment, acquisition, disposition or 

other transaction, and all other business, financial or other information relating directly to the 

conduct of the business and affairs of the Partnership (or its Affiliates) or the relative or absolute 

rights or interests of any of the Partners (collectively, the “Confidential Information”) that has 

not been publicly disclosed pursuant to authorization by the General Partner is confidential and 

proprietary information of the Partnership, the disclosure of which would cause irreparable harm 

to the Partnership (or its Affiliates) and the Partners.  Accordingly, each Partner represents that it 

has not and agrees that it will not and will direct its partners, shareholders, General Partners, 

partners, directors, officers, agents, advisors and Affiliates not to, disclose to any Person any 

Confidential Information or confirm or deny any statement made by third Persons regarding 

Confidential Information until the Partnership has publicly disclosed the Confidential Information 

pursuant to authorization by the General Partner and has notified each Partner that it has done so; 

provided, however, that any Partner (or its Affiliates) may disclose such Confidential Information 

if required by Law (it being specifically understood and agreed that anything set forth in a 

registration statement or any other document filed pursuant to Law or pursuant to the rules or 

regulations of any securities exchange will be deemed required by Law, and provided that before 

making any disclosure of Confidential Information required by Law the disclosing Partner will 

notify the other Partners and provide them with a copy of the proposed disclosure and an 

opportunity to comment thereon before the disclosure is made) or in good faith determined by such 

Partner to be necessary for it to perform any of its duties or obligations hereunder or otherwise to 

entities owned by the Partnership.  Each Partner covenants and agrees that at any time upon the 

request of the General Partner or other authorized agent of the Partnership, and in any event upon 

his termination of employment with the Partnership and the Transfer of his Partnership Interests, 

he will immediately return and surrender to the Partnership all Confidential Information.  Each 

Partner further acknowledges and agrees that the Partnership expects to develop its Confidential 

Information, clients and substantial goodwill over an extended period of time and at a substantial 

investment of time and money.  It is agreed that remedies at law will not be adequate in the event 

of a breach of such provisions, and the Partnership shall be entitled to the equitable remedy of 

specific performance and shall have the right to preliminary and permanent injunctive relief 

(without the necessity of posting bond) to secure specific performance and to prevent a breach or 

contemplated breach of such covenants.  Notwithstanding the foregoing, the Partners agree that 

(a) Falcon shall be permitted to share Confidential Information with its actual or prospective 

limited partners, advisors, employees, affiliates, consultants, agents, actual or prospective lenders, 

and similar representatives and stakeholders; provided that any such Person is under an obligation 

to Falcon to keep such information confidential, and (b) the definition of “Confidential 

Information” shall not include any information that: (i) is or becomes generally available to the 

public other than as a result of breach of this Agreement; (ii) is obtained by a Partner on a non-

confidential basis from a third party that, to such Partner’s knowledge, was not contractually 

restricted from disclosing such information; (iii) was in the actual or constructive possession on or 

prior to the Effective Date other than to the extent acquired by a Partner on a confidential basis 

subject to any contractual or other similar restriction owed to the Partnership or its Affiliates; or 

(iv) was or is independently developed on or prior to the Effective Date without reference to, or 

use of, any Confidential Information. 
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ARTICLE 6 

CAPITAL CONTRIBUTIONS  

6.1 Capital Contributions.  Prior to, or as of the Effective Date, each of the Current Partners 

have made Capital Contributions to the Partnership.  Each Partner admitted after the Effective 

Date, other than a Class B Limited Partner on account of any Class B Limited Partnership Interests, 

shall make such Capital Contributions in such amounts and at such time as mutually agreed by 

such Partner and the General Partner. 

6.2 Capital of the Partnership.  Except as otherwise expressly provided herein, no Partner 

shall be entitled to withdraw or receive any interest or other return on, or return of, all or any part 

of its Capital Contribution, or to receive any Partnership property (other than cash) in return for its 

Capital Contribution.  No Partner shall be entitled to make a Capital Contribution to the Partnership 

except as expressly authorized by the Agreement. 

6.3 Limited Liability of Limited Partners.  No Limited Partner shall be bound by, nor be 

personally liable for, the expenses, liabilities, indebtedness or obligations of the Partnership, 

whether arising in contract, tort or otherwise.  The liability of each Limited Partner shall be limited 

solely to the amount of its Capital Contribution; provided, however, that after a Partner has 

received a distribution from the Partnership, such Partner may be liable to the Partnership for the 

amount of the distribution, but only to the extent required by the Act. 

6.4 Approved Acquisition Capital. 

(a) Subject to the approval of the Advisory Committee, the Partnership shall be 

permitted to issue, in the aggregate at any time after the Effective Date up to 100,000 additional 

Class C Units (at a purchase price of $100 per Unit), or such greater amount as approved in writing 

by Falcon and by Founder Limited Partners owning a majority of the Class C Units owned by all 

Founder Limited Partners, to fund an opportunistic acquisition by the Partnership or its 

Subsidiaries of a business approved by the Advisory Committee.   

(b) To the extent that the Advisory Committee has approved an offering in accordance 

with Section (a), it shall provide written notice of the intention to offer such Units to Falcon and 

the Founder Limited Partners (the “Rights Offering Notice”).  The offer shall permit each of (i) 

Falcon and (ii) the Founder Limited Partners (collectively, to be allocated among the Founder 

Limited Partners in accordance with their Founder Limited Partner’s Class C Percentage Interests 

or in any other allocation among the Founder Limited Partners that the Founder Limited Partners 

agree), to acquire 50% of the number of Class C Units to be offered in such offer.  No Class C 

Limited Partner shall be under any obligation to purchase any Class C Limited Partnership 

Interests pursuant to this Section 6.4 unless it elects to purchase such Class C Limited Partnership 

Interests in accordance with Section 6.4(c).  

(c) Not later than thirty (30) days after delivery of the Rights Offering Notice, each of 

Falcon and the Founder Limited Partners shall deliver written notice to the Partnership and each 

other making a binding election (subject to any conditions specified in the Rights Offering Notice) 

to purchase up their respective Class C Units subject to the Rights Offering Notice. Any failure to 

deliver a timely response to the Rights Offering Notice shall be deemed as an irrevocable 
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declination of the right to purchase any of the Class C Units issued as contemplated by such Rights 

Offering Notice. 

(d) If either (i) Falcon declines to purchase all or any portion of the Class C Limited 

Partnership Interests allocated to Falcon in such offering, or (ii) the Founder Limited Partners 

(collectively) decline to purchase all or any portion of the Class C Limited Partnership Interests 

allocated to the Founder Limited Partners (such Partner(s) who decline to fund all or any portion 

of the applicable allocation, the “Nonfunding Partner”), then provided that Falcon or the Founder 

Limited Partners (as applicable) has funded its full allocation of the offered Class C Limited 

Partnership Interests (such Partner(s), the “Funding Partner”), such Funding Partner(s) shall have 

the right to elect in writing (a “Class D Exercise Notice”), within thirty (30) Business Days after 

delivery of the Rights Offering Notice (or such later period as provided in the Rights Offering 

Notice) to fund the amount that the Nonfunding Partner declined to fund, and be issued in 

consideration for such amount, Class D Limited Partnership Interests rather than Class C Limited 

Partnership Interests, and this Agreement shall be amended and restated as necessary to reflect the 

issuance of such Class D Limited Partnership Interests and the rights and preferences thereof.   

(e) The closing with respect to the issuance and sale of any Class C Units issued 

pursuant to the Rights Offering Notice shall occur on the date, and subject to such conditions, as 

specified in the Rights Offering Notice (which date in no event shall be earlier than fifteen (15) 

Business Days after delivery of the Rights Offering Notice).  The closing with respect to the 

issuance and sale of any Class D Units issued pursuant to Section 6.4(d) shall occur on the later of 

(x) the date specified of the sale and issuance of the Class C Units in the Rights Offering Notice 

and (y) five (5) Business Days after the delivery of the Class D Exercise Notice, and, in each case, 

shall be subject to any conditions set forth in the Rights offering Notice. 

(f) To the extent that all of the Class C Units issuable pursuant to a Rights Offering 

Notice are not sold pursuant to the preceding provisions of Section 6.4, then for a period of one-

hundred and eighty days after delivery of the Rights Offering Notice, the Partnership may issue 

any remaining Units issuable pursuant to such Rights Offering Notice to any third party approved 

by the Advisory Committee as either Class D Limited Partnership Interests or Class C Limited 

Partnership Interests; provided, that in no event shall an aggregate amount of more than 50,000 

Units (at a purchase price of $100 per Unit) be issued as Class D Limited Partnership Interests. 

6.5 Additional Capital. 

(a) No Partner shall have an obligation to make additional Capital Contributions 

beyond the Capital Contributions made prior to the Effective Date without its written consent, 

including upon the making of any election to purchase Class C Units or Class D Units pursuant to 

Section 6.4.   

(b) If the Advisory Committee, in accordance with the terms of this Agreement, 

determines from time to time, that additional capital is required by the Partnership, the Advisory 

Committee, prior to the issuance of any New Partnership Interests, (i) may authorize the 

Partnership to offer to sell New Partnership Interests to current Partners (including the General 

Partner and its Affiliates) and/or to third parties, subject to Section 3.2 and Section 6.4, to the 

extent in each case applicable, and (ii) other than as contemplated by Section 6.4 if at such time 
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Falcon is a Major Investor, shall solicit in writing Falcon’s offer (any such offer so delivered, the 

“Falcon Offer”) to purchase New Partnership Interest for sale, on such terms and conditions as 

Falcon shall determine, which such Falcon Offer shall be provided to the Advisory Committee, if 

at all, no later than fifteen (15) Business Days after the Advisory Committee’s solicitation of 

Falcon described above. In the event that a Falcon Offer is timely delivered, the Partnership may 

not thereafter enter into the sale of New Partnership Interests on terms reasonably determined by 

the Advisory Committee to be materially less favorable to the Partnership than those contained in 

the Falcon Offer unless (i) such New Partnership Interests are to be issued more than ninety (90) 

days after the making of such Falcon Offer, and (ii) within fifteen (15) Business Days after notice 

to Falcon, Falcon fails to reconfirm in writing the Falcon Offer or make a substitute Falcon Offer.      

(c) Subject to Section 6.4(b(ii) above, prior to selling any New Partnership Interests, 

other than in an Exempt Offering, the General Partner shall deliver written notice to the Class A 

Limited Partners describing in detail the terms and conditions of such New Partnership Interests 

(a “Preemptive Rights Notice”).  Each Class A Limited Partner may, but is not required to, within 

ten (10) days after receipt of the Preemptive Rights Notice (the “Response Date”), deliver to the 

Partnership an irrevocable written election to purchase a portion of the New Partnership Interests 

to be offered by the Partnership in an amount equal to its proportionate share of such New 

Partnership Interests determined in accordance with the Class A Percentage Interest owned by 

such Partner as compared to all Class A Percentage Interests of all Partners (i.e., if Falcon’s Class 

A Percentage Interest is 32.5% it has a right to purchase 32.5% of the New Partnership Interests 

offered, subject to the over-subscription set forth in the next sentence).  In no event shall this 

Agreement be construed by the parties hereto or by any third party to require that a Class a Limited 

Partner to purchase any New Partnership Interests.  The Partnership shall be permitted to sell any 

New Partnership Interests not purchased by a Class A Limited Partner pursuant to this paragraph 

to any other Person at any time within one hundred and twenty (120) days after the date of the 

Response Date on terms no more favorable to such Person than those provided in the Preemptive 

Rights Notice.  If Falcon or another Class A Limited Partner elects to purchase New Partnership 

Interests, it shall purchase such Partnership Interests on the terms and conditions specified in the 

Preemptive Rights Notice at a closing to occur on the date established by the General Partner upon 

which the sale of all such New Partnership Interests shall be consummated.  In no event shall such 

closing occur less than fifteen (15) days after the date of the Preemptive Rights Notice nor more 

than fifteen (15) days after the expiration of the one hundred and twenty (120) day period following 

the Response Date.  The Partners acknowledge that such Partnership Interests may dilute their 

Percentage Interests, provided, that, in no event shall such New Partnership Interests have rights 

and preferences superior to the current Partnership Interests held by Falcon and Founders as of the 

Effective Date.  Notwithstanding anything in this Section 6.4(c) to the contrary, any Affiliate of 

Falcon, as the case may be, shall be entitled to purchase all or a portion of such Falcon’s 

proportionate share of the New Partnership Interests in lieu of Falcon purchasing such New 

Partnership Interests directly. 

ARTICLE 7 

CAPITAL ACCOUNTS, PROFITS AND LOSSES AND ALLOCATIONS 

7.1 Tax and Accounting Matters.  Each and all of the provisions of Exhibit B are 

incorporated herein and shall constitute part of this Agreement.  Exhibit B provides among other 

matters, for the establishment and maintenance of the Partners’ capital accounts and the allocation 
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of profits and losses.  The Partnership shall be operated as a partnership for state and federal 

income tax purposes.  The General Partner is hereby authorized, upon the advice of the 

Partnership’s tax counsel, to amend the Agreement to comply with the Code and the Regulations 

promulgated under Code Section 704(b); provided, however, that (i) no such amendment shall 

materially and adversely affect distributions to a Class A Limited Partner without the Class A 

Limited Partner’s prior written consent, (ii) no such amendment shall materially and adversely 

affect distributions to a Class B Limited Partner without the Class B Limited Partner’s prior written 

consent and (iii) no such amendment shall materially and adversely affect distributions to a Class 

C Limited Partner without the Class C Limited Partner’s prior written consent (other than 

amendments which create, and reflect the issuance of Units of, one or more Additional Classes (in 

the manner and subject to the limitations set forth in this Agreement)). 

ARTICLE 8 

APPLICATIONS AND DISTRIBUTIONS OF AVAILABLE CASH 

8.1 Applications and Distributions. 

(a) Distributions of Available Cash shall be made by the General Partner on behalf of 

the Partnership (i) on or prior to the 30th day following the end of any applicable calendar quarter 

(the final date of such calendar quarter, the “Quarterly Distribution End Date”), to the extent 

that the Advisory Committee elects to approve a cash distribution of Class C Current Preferred 

Returns accruing during such calendar quarter (with such distribution to be made pursuant to 

Section 8.1(c)(i)), or (ii) at such times as are determined by the Advisory Committee in its 

discretion, with respect to any other distribution of Available Cash pursuant to Section 8.1(c). 

(b) Notwithstanding anything herein to the contrary (except for the last sentence of this 

Section 8.1(b)), to the extent that there is Available Cash, the General Partner shall cause the 

Partnership to make distributions to the Partners (with each such Partner entitled to such a 

distribution to the extent that any Profit is allocated to it, whether on account of Units which are 

vested or unvested, and regardless of the class of such Units), on a consistent basis, as reasonably 

determined to be necessary to enable the Partners (and, with respect to any Partner that is a pass-

through entity for federal income tax purposes, the direct and indirect owners of such Partner) to 

pay the federal and state income taxes on the Profits allocated to them pursuant to this Agreement 

(“Required Distributions”).  For each taxable year, the General Partner shall make such Required 

Distributions to Partners in quarterly installments on or before the respective due dates for 

individual federal estimated taxes for that year, based on the General Partner’s good faith estimates 

of the Partnership’s Profits for such year and the Partners’ allocable shares thereof, and shall make 

a final installment of any unpaid portion of the Required Distributions, based on the final 

determination of the Partnership’s Profits for such taxable year and the Partners’ allocable shares 

thereof, on or before April 15 of the succeeding year.  For purposes of determining the amount of 

the Required Distribution to be made, the General Partner shall use the Maximum Combined 

Marginal Rate for purposes of determining the amount of the income tax payment distribution to 

be made, the General Partner shall select the Maximum Combined Marginal Rate to be applied 

uniformly to all Partners regardless of the fact that some Partners may be subject to different 

effective or marginal tax rates than others.  Any distributions made pursuant to this Section 8.1(b) 

shall be treated as advances against the distributions payable to the Partners pursuant to Section 

8.1(c) and shall be taken into account in determining the amount of future distributions to 
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the Partners pursuant to this Agreement.  Notwithstanding anything to the contrary herein, no 

Required Distributions or other distributions shall be made pursuant to this Section 8.1(b) until 

after the Class C Units have been redeemed and have received payment in full of the Class C 

Liquidation Preference. 

(c) Subject to Section 8.1(b), distributions of Available Cash shall be distributed in the 

following order of priority (and the calculations described in the following clauses shall be made 

through and including the Quarterly Distribution End Date for such calendar quarter, on a 

cumulative basis), subject to the other terms of this Article ARTICLE 8: 

(i) First, to the Class C Limited Partners pro rata in accordance with their 

respective Class C Percentage Interest, until aggregate distributions have been made pursuant to 

this Section 8.1(c)(i) in an amount equal to the Class C Liquidation Preference applicable to each 

such Class C Limited Partnership Interest with any amounts distributed pursuant to this Section 

8.1(c)(i) to be deemed, first, to be payment of the Class C Current Preferred Return and thereafter 

the payment of the remainder of the Class C Liquidation Preference; and 

(ii) Thereafter, pari passu to the Class A Limited Partners and Class B Limited 

Partners in accordance with their Percentage Interests; provided, however, that for the purposes of 

calculating the Percentage Interests of the Class A-1 Limited Partners, Class A-2 Limited Partners 

and Class B Limited Partners, each Class B Limited Partnership Interest be included only to the 

extent that from and after the date of the issuance of such Class B Limited Partnership Interest, 

aggregate distributions have been made by the Partnership pursuant to this Section 8.1(c)(ii) in an 

amount equal to the Hurdle Amount for such Class B Limited Partnership Interest (i.e., each Class 

B Limited Partnership Interest only participates in distributions made after the date of its issuance 

which are in excess of the Hurdle Amount for such Class B Limited Partnership Interest).  Subject 

to the foregoing, unless otherwise provided in any award agreement, Class B Limited Partnership 

Interests shall not be entitled to distributions on account of any Class B Limited Partnership 

Interests which are not vested, and for these purposes, the Percentage Interests of each Class A-1 

Limited Partner, Class A-2 Limited Partner and Class B Limited Partner shall be calculated without 

reference to any such unvested Class B Limited Partnership Interests. 

8.2 Liquidation; Sale Event.  In the event of a sale or disposition of all of the assets of the 

Partnership, the Partnership shall be dissolved and the proceeds of such sale or other disposition 

shall be distributed as provided in Article ARTICLE 10, except that to the extent that the 

Partnership receives a purchase money note or notes in exchange for all or a portion of such assets, 

the Partnership shall continue until such purchase money notes or notes have been paid in full. 

8.3 Distributions Subject to Law.  Notwithstanding any provision to the contrary contained 

in this Agreement, neither the General Partner nor the Partnership shall  be required to make a 

distribution to a Partner if such distribution would violate Section 17-607 of the Act or any other 

applicable Law or any loan document. 

ARTICLE 9 

TRANSFER OF PARTNERSHIP INTERESTS 

9.1 Limitations on Assignments of Partnership Interests. 
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(a) A Limited Partner may not Transfer all or any part of such Limited Partner’s 

Partnership Interest (including any distribution rights associated with such Partnership Interest), 

except (i) as otherwise expressly permitted in this Agreement, (ii) with Minority Approval, (iii) 

solely with respect to Jay Foreman, aggregate Transfers from and after the Effective Date to 

management members of the Partnership (x) not in excess of fifteen percent (15%) of the 

Percentage Interests held by him on the Effective Date, (y) not otherwise in connection with a 

transition of roles or change in responsibilities of Jay Foreman’s employment, to any executive 

officer of the Partnership, (iv) those Transfers in compliance with Section 9.6, Section 9.7, Section 

9.9, or Section 9.10, or (v) as required by pursuant to any loan agreement, credit agreement or 

similar obligation of the Partnership or any of its Subsidiaries to which the Partnership or any of 

its Subsidiaries are a party, or which are otherwise approved by the Advisory Committee.  Any 

purported Transfer of all or any part of a Partnership Interest in violation of the terms of this 

Agreement will be void ab initio and of no effect.  A permitted Transfer will be effective as of the 

date specified in the instruments relating thereto.  Any assignee desiring to make a further Transfer 

will be subject to all of the provisions of this Article ARTICLE 9 to the same extent and in the 

same manner as any other Partner desiring to make any Transfer. 

(b) Notwithstanding the provisions of Section 9.1(a) to the contrary but subject to 

Section 9.2 a Partner may, without the consent or approval of any other Partner but with notice to 

the other Partners, Transfer part or all of such Partner’s Partnership Interests (i) to a Permitted 

Transferee in connection with their bona fide estate planning purposes; provided that no permitted 

Transfer to a minor or incompetent will be made other than in trust for the benefit of such person 

or in custodianship under the Uniform Transfers to Minors Act or similar legislation or (ii) to an 

Affiliate of the Partner or one or more Permitted Transferees (an “Affiliate Transfer”); provided 

that any subsequent Transfer of an equity interest in such Affiliate by the original Partner or any 

Permitted Transferee (other than a subsequent Affiliate Transfer) shall be prohibited. 

9.2 Assignment Binding on Partnership.  No Transfer of all or any part of any Partnership 

Interest permitted to be made under this Agreement shall be binding upon the Partnership unless 

and until a duplicate original of such assignment or instrument of transfer, duly executed and 

acknowledged by the assignor or transferor, has been delivered to the Partnership, and such 

instrument evidences (i) the written acceptance by the assignee of all of the terms and provisions 

of this Agreement; (ii) the assignee’s representation that such assignment was made in accordance 

with all applicable Laws; (iii) the consent to the Transfer of the Partnership Interest required 

pursuant to Section 9.1(a), as applicable if such consent is required; and (iv) such assignee shall 

have paid all reasonable legal fees and filing costs in connection with its substitution as a Partner.  

In addition, in the reasonable discretion of the General Partner or the Advisory Committee, a 

Person to whom a Transfer may be made pursuant to this Article ARTICLE 9 may also be required 

as a condition precedent to it becoming a transferee to make certain additional representations, 

warranties and covenants to evidence compliance with federal and state Securities Laws, including 

representations as to its net worth, sophistication and investment intent. 

9.3 Bankruptcy of a Partner.  The Partnership shall not be dissolved or terminated solely by 

reason of the Bankruptcy, removal, withdrawal, dissolution or admission of any Partner. 

9.4 Assignees.  Upon any consented to assignment of a Partner’s Partnership Interest and after 

such assumption, the assignor shall be relieved of its agreements and obligations hereunder arising 
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after such assignment and the assignee shall be admitted as a Substitute Partner in place of the 

assignor; provided, however, that the agreements and obligations of the assignor which existed at 

the time of such assignment (including, without limitation, indemnification and other obligations 

and representations and warranties contained herein or in any other related documents) shall 

continue in full force and effect in accordance with their respective terms and shall survive an 

assignment by such Partner, as the case may be.  Any and all obligations, representations, 

covenants and other provisions under the Agreement shall be applicable to such new Partner. 

9.5 Acceptance of Prior Acts.  Any Person who is admitted as a Substitute Partner, by 

becoming a Partner, accepts, ratifies and agrees to be bound by this Agreement and by all actions 

duly taken pursuant to the terms and provisions of this Agreement by the Partnership prior to the 

date it became a Partner and, without limiting the generality of the foregoing, specifically ratifies 

and approves all agreements and other instruments as may have been executed and delivered on 

behalf of the Partnership prior to said date and which are in full force and effect on said date. 

9.6 Right of First Refusal and Tag-Along Rights.  If (i) one or more Partners (the “Selling 

Partners”) has a binding agreement subject to the terms of this Section 9.6 (the “Purchase 

Agreement”) to sell all or any portion of the Class A Limited Partnership Interests or Class C 

Limited Partnership Interests held by such Selling Partners (the “Purchased Partnership 

Interests”) to a particular Person or Persons (the “Buyer”) who is a bona fide, arms’ length buyer 

other than in a transaction permitted pursuant to Section 9.1(a) or Section 9.1(b) and (ii) the 

provisions of Sections 9.1 and 9.4 have been complied with or waived, then the Selling Partner 

may sell the Purchased Partnership Interests pursuant to the Purchase Agreement subject to the 

following: 

(a) For purposes hereof, the “Sale Notice” means a notice given by the Selling Partner 

to the Partnership and each other Class A Limited Partner and Class C Limited Partner (the 

“Eligible Tag Participants”) setting forth (i) the aggregate of the Purchased Partnership Interests 

being sold by all Selling Partners, and the Purchased Partnership Interests proposed to be sold by 

each Selling Partner including the class of Partnership Interest being sold; (ii) the date (not less 

than forty-five (45) days after the giving of the notice) after which the sale will take place; (iii) the 

amount and type of consideration to be received in the aggregate and on a per Unit basis by the 

Eligible Tag Participant receiving such notice (before deduction for the expenses of sale) for such 

Eligible Tag Participant’s Partnership Interests; (iv) the address of the Buyer to which notice of 

option exercise is to be sent; and (v) any other material terms and conditions of the sale, together 

with a complete copy of the Purchase Agreement related thereto. 

(b) The Purchase Agreement between the Selling Partners and the Buyer shall provide, 

in substance, that, unless the Purchased Partnership Interests are purchased pursuant to the rights 

of first refusal pursuant to Section 9.6(c) or Section 9.6(d), the Buyer is obligated to purchase the 

proportionate amount of Partnership Interests of each the Applicable Class of any Eligible Tag 

Participant who exercises such Partner’s option to sell a proportionate share of Partnership 

Interests of (i) in the case of Class C Units, the number of Class C Units owned by each such 

Partner and (ii) in the case of Class A Units, based upon the Percentage Interests of the Class A 

Units owned by each Partner, in each case at the same proportional rate and on the same terms and 

conditions as set forth in the Purchase Agreement (e.g. if the Purchased Partnership Interests 

represent 50% of the Percentage Interests, of all Class A Units then the proportionate amount of 
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an Eligible Tag Participant’s Percentage Interest of Class A Units would also be 50%); provided, 

that any consideration payable pursuant to the Purchase Agreement shall be allocated in (x) in a 

transaction involving only Class A Units, pro rata in accordance with the Percentage Interest 

represented by each Class A Unit, (y) in a transaction involving only Class C Units, in an identical 

amount per Unit and (z) in a transaction involving both Class A Units and Class C Units (1) to 

each Class C Unit which is part of the Purchased Partnership Interests in an amount equal to the 

Class C Liquidation Preference of such Class C Units, with the remainder to be allocated to the 

Class A Units which are part of the Purchased Partnership Interests, pro rata in accordance with 

their respective Percentage Interests.  Notwithstanding the foregoing, in no event shall the Eligible 

Tag Participant be required to enter into the Purchase Agreement unless: 

(i) any representations and warranties to be made by such Eligible Tag 

Participant are limited to representations and warranties related to authority, ownership and the 

ability to convey title to such Partnership Interests, including, but not limited to, representations 

and warranties that (i) the Eligible Tag Participant holds all right, title and interest in and to the 

Partnership Interests such Eligible Tag Participant purports to hold, free and clear of all liens and 

encumbrances, (ii) the obligations of the Eligible Tag Participant in connection with the transaction 

have been duly authorized, if applicable, (iii) the documents to be entered into by the Eligible Tag 

Participant have been duly executed by the Eligible Tag Participant and delivered to the acquirer 

and are enforceable against the Eligible Tag Participant in accordance with their respective terms; 

and (iv) neither the execution and delivery of documents to be entered into in connection with the 

transaction, nor the performance of the Eligible Tag Participant’s obligations thereunder, will 

cause a breach or violation of the terms of any agreement, law or judgment, order or decree of any 

court or governmental agency; 

(ii) the Eligible Tag Participant shall not be liable for the inaccuracy of any 

representation or warranty made by any other Person in connection with the transaction, other than 

the Partnership and its Subsidiaries (except to the extent that funds may be paid out of an escrow 

established to cover breach of representations, warranties and covenants of the Partnership and its 

Subsidiaries as well as breach by any Partner of any of identical representations, warranties and 

covenants provided by all Partners); 

(iii) the liability for indemnification, if any, of such Eligible Tag Participant in 

the transaction and for the inaccuracy of any representations and warranties made by the 

Partnership or its Subsidiaries or the Partners in connection with such transaction, is several and 

not joint with any other Person (except to the extent that funds may be paid out of an escrow 

established to cover breach of representations, warranties and covenants of the Partnership and its 

Subsidiaries as well as breach by any Partner of any of identical representations, warranties and 

covenants provided by all Partners), and the impact is allocable in a manner such that after giving 

effect to such indemnity payments, the proceeds are distributable in a manner consistent with the 

distribution provisions set forth in Section 8.1(c); and 

(iv) such Eligible Tag Participant is not required (without its written consent, 

which may not be a condition to participation in such transaction) to agree to any additional or 

extended non-compete or similar restrictive covenants; provided, that such transaction shall not be 

required to terminate or otherwise modify any such covenant then existing and binding upon such 
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Eligible Tag Participant, which covenants shall continue to be valid and binding in accordance 

with, and subject to, their respective terms and conditions. 

(c) Within ten (10) days after the delivery of the Sale Notice, the Partnership shall have 

the right, but not the obligation, to elect to purchase all, but not less than all, of the Purchased 

Partnership Interests on the terms and conditions set forth in the Sale Notice (with any non-cash 

consideration being payable in cash, valued at its fair market value, as determined in good faith by 

the Advisory Committee), including by via a transaction consistent with the structure described in 

described in Section 4.6 of Exhibit B. 

(d) If the Partnership does not intend to exercise its right of first refusal pursuant to 

Section 9.6(c), the Partnership must deliver a notice (the “ROFR Notice”) to the Selling Partners 

and to each other Partner which owns Units of the Applicable Class  (the “ROFR Parties”) to that 

effect no later than fifteen (15) days after the Selling Partner delivers the Sale Notice.   

(i) Within fifteen (15) days after the delivery of the ROFR Notice, each ROFR 

Party may elect to purchase any or all of the Purchased Partnership Interests (including by over-

subscription) on the terms and conditions set forth in the Sale Notice (with any non-cash 

consideration being payable in cash, valued at its fair market value, as determined in good faith by 

the Advisory Committee), by delivery of written notice to the Partnership and the Selling Partners. 

(ii) Following the expiration of the fifteen (15) day period specified in Section 

9.6(d)(i), the Partnership shall send a notice to all Partners indicating (i) if the ROFR Parties have 

elected to purchase all of the Purchased Partnership Interests and (ii) if so, how the right to 

purchase such Purchased Partnership Interests have been allocated among the ROFR Parties.   

(iii) In the event that that the ROFR Parties collectively elect to purchase more 

than the aggregate number of Purchased Partnership Interests, the right to purchase such Purchased 

Partnership Interests shall be allocated among the exercising ROFR Parties pro rata in accordance 

with the number of Partnership Interests (on an as exchanged to Units basis) owned by each of 

them, or in such other manner as they shall mutually agree in writing. 

(iv) In the event that the ROFR Parties collectively elect to purchase less than 

all of the Purchased Partnership Interests, then the elections shall be invalid, and the Eligible Tag 

Participants shall have the rights set forth in Section 9.6(f). 

(e) The closing of the purchase of Purchased Partnership Interests by the Partnership 

pursuant to Section 9.6(c) or the exercising ROFR Parties pursuant to Section 9.6(d) shall take 

place, and all payments from the Partnership or the exercising ROFR Parties shall have been 

delivered to the Selling Partner, by the later of (i) the date specified in the Sale Notice; and (ii) 

forty-five (45) days after delivery of the Sale Notice. 

(f) If pursuant to Section 9.6(d)(ii) the Partnership shall deliver a notice that neither it 

nor the ROFR Parties have exercised the right of first refusal rights pursuant to this Section 9.6 

with respect to all of the Purchased Partnership Interest, such notice (the “Tag Notice”) shall also 

include instruction on how each Eligible Tag Participant shall exercise its rights pursuant to this 

Section 9.6(f).  Within ten (10) days after delivery of the Tag Notice each such Eligible Tag 

Participant shall have the option to sell a proportionate amount of Partnership Interests of the 
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Applicable Class to the Buyer, simultaneously with and conditioned upon the closing of the 

proposed sale by the Selling Partners with any consideration payable pursuant to the Purchase 

Agreement with respect to an Applicable Class to be allocated in an equal amount per Unit of the 

Applicable Class sold pursuant to the Purchase Agreement.  Each Eligible Tag Participant 

exercising such option shall, subject to, Section 9.6(b), be deemed a party to the Purchase 

Agreement, and be bound by all the terms and conditions thereof on a pro rata basis, including any 

costs of such transaction, indemnification or escrow requirements contained therein.  Each Eligible 

Tag Participant who does not timely elect to include Partnership Interests in the proposed sale shall 

be deemed to have waived all rights with respect to such sale.  

(g) If, either (x) at the end of the ninetieth (90th) day following delivery of the Sale 

Notice the Selling Partner has not completed the proposed sale or (y) if following the delivery of 

the Sale Notice the terms and conditions of the Purchase Agreement shall materially change, each 

other Partner shall be released from its obligations with respect to the proposed sale or related right 

of first refusal, the Sale Notice shall become null and void, and it shall be necessary for a separate 

Sale Notice to be furnished, and the terms and provisions of this Section 9.6 separately complied 

with, in order to consummate a Sale Event. 

9.7 Drag-Along Rights. 

(a) If (x) holders of a greater than fifty percent (50%) of the Class A Percentage Interest 

(collectively, the “Drag-Along Selling Partners”) and (y) the Advisory Committee recommend 

or approve a Sale Event to a party or parties other than any of the Drag-Along Selling Partners or 

any of their respective Affiliates, the Drag-Along Selling Partners may, by delivery of written 

notice thereof to the other Partners (a “Drag Sale Notice”), require all the other Partners (the 

“Dragged Partners”) to sell their Drag Along Portion of Partnership Interests on the same terms 

and conditions as provided in the Drag Sale Notice and the definitive purchase agreement (the 

“Drag Sale Purchase Agreement”) with respect to such Sale Event (a “Drag-Along Sale”), or to 

consent to, cooperate in, and not object to, such Drag-Along Sale (in each case except as otherwise 

set forth in this Section 9.7); provided, however, in no event shall a Drag-Along Sale be initiated 

if the proceeds from such Drag-Along sale are not sufficient for the payment in full of the Class C 

Liquidation Preference and the Drag Sale Purchase Agreement states that the Class C Liquidation 

Preference shall be paid in full.  In the event of such a Drag-Along Sale, except as otherwise set 

forth in this Section 9.7, each Dragged Partner shall take such action(s) as the Drag-Along Selling 

Partners shall reasonably deem necessary and appropriate to consummate the Drag-Along Sale, 

including consenting to, cooperating in and not objecting to a Drag-Along Sale, and the transfer 

of such Dragged Partner’s Drag Along Portion (including executing the Drag Sale Purchase 

Agreement which may include representations and warranties (i) concerning such Partner’s 

ownership of the Partnership Interests being sold, (ii) that the Partnership Interests are free and 

clear of all liens and other encumbrances, and (iii) that the Partner has the power and authority to 

consummate such transaction) and shall consent to such transfer; provided that any additional 

commercially reasonable representations, warranties or provisions shall require the consent of the 

Partner (which consent shall not be unreasonably withheld).  Upon the request of the Drag-Along 

Selling Partners, the General Partner shall cause the Partnership to engage such professionals 

selected by the Drag-Along Selling Partners to assist in a Drag-Along Sale.  
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(b) Upon the request of any Dragged Partner, the Drag-Along Selling Partners shall 

promptly notify all of the Dragged Partners of the Drag-Along Selling Partners’ intent to invoke 

the Drag-Along Sale rights of this Section 9.7, or whether such rights will irrevocably not be 

exercised, in which case of nonexercise, but not before receipt of such notice of intent, the Dragged 

Partners shall be entitled to exercise their tag-along rights pursuant to Section 9.6.  In the event of 

a transfer pursuant to this Section 9.7, unless all of the Partners otherwise agree, the proceeds of 

such sales transaction shall be allocated among and distributed to the Partners in accordance with 

their respective Partnership Interests and the distribution provisions contained in Section 8.1(c).  

(c) Each Dragged Partner in any Drag-Along Sale shall, to the extent applicable to the 

Drag-Along Selling Partners, (i) bear its pro rata share of any costs and expenses of the Drag-

Along Sale; (ii) participate in any escrow or indemnification obligations with respect to Drag-

Along Sale on a pro rata several and not joint basis, and (iii) reasonably cooperate with all requests 

or covenants of the purchaser contained in such Drag-Along Sale. In the event that any Partner 

entitled to vote on or provide its written consent with respect to a matter shall fail at any time to 

vote or act by written consent with respect to any Partnership Interests held of record or 

beneficially owned by such Partner (or as to which such Partner otherwise has voting control), as 

agreed by such Partner in this Agreement, such Partner hereby irrevocably grants to and appoints 

the Drag-Along Selling Partner’s such Partner’s proxy and attorney-in-fact (with full power of 

substitution), for and in the name, place and stead of such Partner, to vote or act by written consent 

with respect to such Partnership Interests and to grant a consent, proxy or approval in respect of 

such Partnership Interests, in each case in such manner and to the extent as is necessary or desirable 

to vote such Partnership Interests as agreed to by such Partner in this Agreement. 

(d) Notwithstanding the foregoing, in no event shall any Dragged Partner be required 

to enter into any agreement in connection with a Drag-Along Sale unless: 

(i) any representations and warranties to be made by such Partner are limited 

to representations and warranties related to authority, ownership and the ability to convey title to 

such Partnership Interests, including, but not limited to, representations and warranties that (i) the 

Partner holds all right, title and interest in and to the Partnership Interests such Partner purports to 

hold, free and clear of all liens and encumbrances, (ii) the obligations of such Partner in connection 

with the transaction have been duly authorized, if applicable, (iii) the documents to be entered into 

by such Partner have been duly executed by such Partner and delivered to the acquirer and are 

enforceable against such Partner in accordance with their respective terms; and (iv) neither the 

execution and delivery of documents to be entered into in connection with the transaction, nor the 

performance of such Partner’s obligations thereunder, will cause a breach or violation of the terms 

of any agreement, law or judgment, order or decree of any court or governmental agency; 

(ii) such Partner shall not be liable for the inaccuracy of any representation or 

warranty made by any other Person in connection with the transaction (except to the extent that 

funds may be paid out of an escrow established to cover breach of representations; warranties and 

covenants of the Partnership or its Subsidiaries as well as breach by any Partners of any of identical 

representations, warranties and covenants provided by all Partners); 

(iii) the liability for indemnification, if any, of such Partner in the transaction 

and for the inaccuracy of any representations and warranties made by the Partnership, its 
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Subsidiaries or the Partners in connection with such transaction, is several and not joint with any 

other Person (except to the extent that funds may be paid out of an escrow established to cover 

breach of representations, warranties and covenants of the Partnership or its Subsidiaries as well 

as breach by any stockholder of any of identical representations, warranties and covenants 

provided by all Partners), and the impact is allocable in a manner such that after giving effect to 

such indemnity payments, the proceeds are distributable in a manner consistent with the 

distribution provisions set forth in Section 8.1(c); 

(iv) such Partner is not required (without its written consent, which may not be 

a condition to participation in such transaction) to agree to any additional or extended non-

compete, non-solicit or similar restrictive covenants; provided, that such transaction shall not be 

required to terminate or otherwise modify any such covenant then existing and binding upon such 

Partner, which covenants shall continue to be valid and binding in accordance with, and subject 

to, their respective terms and conditions. 

9.8 Redemption Rights. 

(a) Except as otherwise provided in any award agreement, at any time from and after 

the Cessation Date of any Employee Owner, the Partnership shall have the right to redeem from 

such Employee Owner and its Affiliates (the “Partnership Call”) all, but not less than all, of the 

Partnership Interests owned by such Employee Owner and its Affiliates (excluding any unvested 

Class B Limited Partnership Interests and any other Partnership Interests then subject to forfeiture 

pursuant to any award agreement, in each case which shall be forfeited for no consideration) (the 

“Subject Interests”).  The purchase price pursuant to a Partnership Call will equal the FMV with 

respect to the Subject Interests.  The structure of the Partnership Call shall be consistent with the 

structure described in Section 4.6 of Exhibit B except to the extent that the Advisory Committee 

with Minority Approval concludes that effectuating the Partnership Call in such manner would 

materially and adversely affect the rights of the Class A Members.  Notwithstanding anything to 

the contrary set forth herein, the Partnership Call shall only apply with respect to Partnership 

Interests held by Foreman and his Affiliates if his employment with the Partnership or its 

Subsidiaries is terminated for Cause. 

(b) In order to exercise the Partnership Call, the Partnership shall deliver to the Partners 

who own the Subject Interest to be redeemed written notice specifying (i) the Subject Interests to 

be repurchased, (ii) the FMV with respect to such Subject Interests, including a detailed calculation 

thereof and (iii) the date on which the redemption of such Subject Interests shall be consummated, 

which in no event shall be more than sixty (60) days from the date of the delivery of such notice.   

(c) If an Employee Owner disagrees with the calculation of FMV determined by the 

Partnership as set forth in the applicable notice delivered by the Partnership pursuant to Section 

9.8(b), it shall deliver written notice to the Partnership not more than fifteen (15) business days 

after the delivery of the applicable notice by the Partnership.  If such Employee Owner fails to 

timely deliver such a notice, the FMV set forth in the notice delivered by the Partnership shall be 

binding and definitive and not subject to further dispute or challenge.  If such Employee Owner 

timely delivers such a notice, then the FMV shall be determined by a nationally-recognized firm 

of independent chartered accountants designated by the Advisory Committee by Minority 

Approval (and if the Advisory Committee is unable to reach agreement, then the accounting firm 
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shall be selected by the Partnership’s regularly engaged audit firm) and any such determination of 

the FMV shall be definitive and binding, and not subject to further dispute or challenge. 

(d) The closing with respect to any redemption pursuant to this Section 9.8 (the 

“Redemption Closing”) shall take place at the time, date and place specified in the notice 

delivered by the Partnership pursuant to Section 9.8(b), as applicable; provided, that in the event 

that the FMV has not been definitively determined as of such date, then the Redemption Closing 

shall occur ten (10) days after the definitive determination of the FMV. 

(e) The purchase price of the Subject Interests shall be payable in cash of not less than 

50% of the purchase price, with the remainder payable in a note with a maturity of not more than 

five years, with equal annual installments and bearing interest at an annually compounding per 

annum rate equal to the greater of (x) 7% per annum or (y) the applicable federal rate pursuant to 

Section 1274 of the Code as of the Redemption Closing. 

(f) Notwithstanding anything herein to the foregoing, the Partnership shall not exercise 

the Partnership Call if the exercise thereof would constitute a default, breach or violation (with or 

without the passage of time or the delivery of notice) pursuant to the Act, or any loan, credit or 

similar agreement to which the Partnership or any of its Subsidiaries is a party, and the Partnership 

may defer the exercise of the Partnership Call set forth in this Section 9.8 until such transaction 

may be consummated without causing such a default, breach or violation, with interest accruing 

upon the amount payable in respect of such Partnership Call, at the prime rate offered or 

determined by the Partnership’s principal lending institution as in effect from time to time, to the 

extent such repurchase is deferred from the date it was otherwise initially due hereunder. 

9.9 Class C Put and Call Rights.   

(a) At any time from and after the Class C Redemption Date the holders of a majority 

of the Class C Units then outstanding shall have the right to cause the Partnership to redeem 100% 

(but not less than 100%) of the then outstanding Class C Units (the “Class C Unit Put Right”) 

pursuant to the terms of this Section 9.9. The exercise of the Class C Unit Put Right shall be made 

by the delivery of not less than sixty (60) days’ prior written notice from the holders of a majority 

of the then outstanding Class C Units to the General Partner of their exercise of the Class C Unit 

Put Right (as applicable, the “Class C Unit Put Notice”).  The exercise of the Class C Unit Put 

Right shall be effected using a structure consistent that described in Section 4.6 of Exhibit B except 

to the extent that the Advisory Committee with Minority Approval concludes that effectuating the 

Partnership Call in such manner would materially and adversely affect the rights of the Class A 

Members.   

(b) At any time upon the approval of the Advisory Committee, the Partnership shall 

have the right to redeem 100% (but not less than 100%) of the then outstanding Class C Units (the 

“Class C Unit Call Right”).  The exercise of the Class C Unit Call Right shall be made by the 

delivery of not less than thirty (30) days’ prior written notice from the General Partner to the Class 

C Members of the exercise of the Class C Unit Call Right (the “Class C Unit Call Notice”).  The 

exercise of the Class C Unit Call Right shall be effected using a structure consistent that described 

in Section 4.6 of Exhibit B except to the extent that the Advisory Committee with Minority 
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Approval concludes that effectuating the Partnership Call in such manner would materially and 

adversely affect the rights of the Class A Members.   

(c) The consideration paid by the Partnership in respect of any Units redeemed 

pursuant to the exercise of the Class C Unit Put Right or the Class C Unit Call Right shall equal 

the Class C Liquidation Preference, which amount shall be paid by the Partnership entirely in cash 

by wire transfer in immediately available funds within thirty (30) days following the date of the 

Class C Unit Put Notice. Any payments hereunder that are not timely made, shall be automatically 

converted into and shall be payable via the Partnership’s note with a maturity of not more than 

sixty months, with equal quarterly installments and bearing interest at an annually compounding 

per annum rate equal to 15% per annum with such interest rate increasing by 1% for each month 

the note remains outstanding until the rate equals 18% per annum, which shall be the maximum 

interest rate applicable to such note.   

(d) If required by the General Partner, each Partner redeeming Class C Units shall 

execute all documents reasonably required to effectuate the redemption of such Class C Units as 

described in this Section 9.9 containing customary representations and warranties and 

indemnification rights in respect of such Class C Unit redemption, including representations and 

warranties with respect to title to such Units, due authorization, legal authority and capacity, non-

contravention, required consents and no brokers (but excluding, for the avoidance of doubt, any 

non-solicit, non-compete or similar restrictive covenants). 

(e) Notwithstanding anything herein to the foregoing: 

(i) the Partnership shall not exercise the Class C Unit Call Right if the exercise 

thereof (including without limitation any distribution or dividend directly or indirectly to be made 

to the Partnership by any of its Subsidiaries to fund any such payment) would cause a default, 

breach or violation (with or without the passage of time or the delivery of notice) pursuant to any 

loan, credit or similar agreement to which the Partnership or any of its Subsidiaries is a party would 

prohibit the payment of redemption price; and 

(ii) in the event that the exercise of the Class C Unit Put Right and the 

Partnership’s performance of its obligation with respect thereto (including without limitation any 

distribution or dividend directly or indirectly to be made to the Partnership by any of its 

Subsidiaries to fund any such payment) would cause a default, breach or violation (with or without 

the passage of time or the delivery of notice) pursuant to any loan, credit or similar agreement to 

which the Partnership or any of its Subsidiaries is a party (including in connection with any 

distribution or dividend that would be required to be made by any Subsidiary of the Partnership to 

the Partnership to fund the Partnership’s obligations with respect to such Class C Unit Put Right) 

the Partnership may defer compliance with the terms of its obligations with respect to the Class C 

Unit Put Right until such transaction may be consummated without causing such a default, breach 

or violation. 

9.10 Additional Limitations.  Notwithstanding anything contained in this Agreement, no 

Transfer shall be made, and the General Partner or the Partners shall have the right to prohibit and 

may refuse to accept any Transfer if: (a) registration is required under the Securities Act in respect 

of such Transfer; (b) such Transfer violates any applicable federal or state Securities Laws or other 
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Laws; (c) such Transfer is subject to, or such Transfer, when aggregated with prior Transfers in 

accordance with applicable Law will result in the imposition of, any state, city or local transfer 

taxes, including any transfer gains taxes, unless such assignor pays such taxes; and (d) such 

Transfer will cause the Partnership to be treated as a “publicly-traded partnership” within the 

meaning of Section 7704 of the Code.  The non-transferring Partners may elect prior to any 

Transfer to require an opinion of counsel with respect to any of the foregoing matters. 

ARTICLE 10 

DISSOLUTION OF THE PARTNERSHIP; 

WINDING UP AND DISTRIBUTION OF ASSETS 

10.1 Dissolution. 

(a) The Partnership shall be dissolved and its affairs shall be wound up upon the first 

to occur of the following: 

(i) a sale or disposition of all or substantially all of the assets of the Partnership;  

(ii) any event which makes it unlawful for the Partnership’s business to be 

continued; 

(iii) the issuance of a decree by any court of competent jurisdiction that the 

Partnership be dissolved;  

(iv) at any time there is no general partner of the Partnership; provided, 

however,  the death, withdrawal, Bankruptcy or dissolution of a General Partner or the occurrence 

of any other event that terminates the continued Partnership of a General Partner will not cause the 

Partnership to be dissolved or its affairs to be wound up, if (x) within 75 days following the 

occurrence of such event Partners owning more than fifty percent (50%) of the Class A Percentage 

Interests  agree in writing to continue the business of the Partnership and to appoint one or more 

additional General Partners, or (y) in the event that no such additional General Partner is appointed 

pursuant to clause (x), within 30 days following the end of the 75 day period described in clause 

(x), Partners owning more than fifty percent (50%) of the Class A Percentage Interests agree in 

writing to continue the business of the Partnership and to appoint one or more additional General 

Partners; 

(v) the entry of decree of judicial dissolution under Section 18-802 of the Act; 

or 

(vi) the determination of the Advisory Committee subject to Minority Approval. 

(b) Except as provided in this Agreement, no Partner shall have the right to 

(i) withdraw or resign as a Partner of the Partnership, or (ii) dissolve itself voluntarily. 

10.2 Winding Up. 

(a) In the event of the dissolution of the Partnership pursuant to Section 10.1(a), the 

General Partner shall wind up the Partnership’s affairs. 
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(b) Upon dissolution of the Partnership and until the filing of a certificate of 

cancellation as provided in the Act and subject to Section 17-804 of the Act, the General Partner 

or a liquidating trustee appointed by the General Partner, as the case may be, shall, in the name of, 

and for and on behalf of the Partnership, prosecute and defend suits, whether civil, criminal or 

administrative, gradually settle and close the Partnership’s business, dispose of and convey the 

Partnership’s property, discharge or make reasonable provision for the Partnership’s liabilities, 

and distribute to the Partners in accordance with Section 10.3 any remaining assets of the 

Partnership. 

(c) Upon the completion of winding up of the Partnership, the General Partner or 

liquidating trustee, as the case may be, shall file a certificate of cancellation in the Office of the 

Secretary of State of Delaware as provided in the Act. 

10.3 Distribution of Assets.  Upon the winding up of the Partnership, the assets shall be 

distributed as follows, and in each case subject to Section 17-804 of the Act: to the payment of 

debts and liabilities of the Partnership, including debts and liabilities owed to Partners (other than 

liabilities for distributions to Partners and former Partners) to the extent permitted by applicable 

Law, in order of priority as provided by applicable Law; to the setting up of any reserves that the 

Partners or the liquidating trustee, as the case may be, shall determine are reasonably necessary 

for the payment of any contingent or unforeseen liabilities or obligations of the Partnership; and 

to the Partners in accordance with the provisions of Section 8.1(c). 

ARTICLE 11 

AMENDMENTS 

11.1 Amendments.  Except as provided pursuant to Section 6.4, this Agreement may not be 

amended, modified, supplemented or any provision hereof waived without the consent of the 

General Partner, the Advisory Committee and Class A Limited Partners owning greater than fifty 

percent (50%) of the Class A Percentage Interests, subject at all times to any approvals that may 

be also required pursuant to Section 3.2.  No amendment, modification, supplement, discharge or 

waiver hereof or hereunder shall require the consent of any Person not a party to this Agreement.  

Any amendment which materially changes the rights of any of the Class A-1 Limited Partners or 

Class A-2 Limited Partners in a manner which is adverse and disproportionate to the rights of the 

other series Class A Limited Partners shall require the approval of the Limited Partners owning a 

majority of the series of Class A Limited Partnership Interests (by Units) that is so adversely and 

disproportionately impacted.  

11.2 Additional Partners.  If this Agreement shall be amended as a result of adding or 

substituting a Partner in accordance with the terms hereof, the amendment to this Agreement shall 

be signed by the General Partner and by the Person to be added or substituted.  In making any 

amendments, the General Partner shall prepare and file for recordation such documents and 

certificates as shall be required to be prepared and filed.  To avoid confusion, the addition of a new 

Partner requires the consent of the General Partner, in its sole and absolute discretion. 
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ARTICLE 12 

MISCELLANEOUS6 

12.1 Further Assurances.  Each party to this Agreement agrees to execute, acknowledge, 

deliver, file and record such further certificates, amendments, instruments and documents, and to 

do all such other acts and things, as may be required by Law or as, in the reasonable judgment of 

any Partner, may be necessary or advisable to carry out the intent and purpose of this Agreement. 

12.2 Notices.  Unless otherwise specified in this Agreement, all notices, demands, elections, 

requests or other communications that any party to this Agreement may desire or be required to 

give hereunder shall be in writing and shall be given by hand, by depositing the same in the United 

States mail, first class postage prepaid, certified mail, return receipt requested, or by a recognized 

overnight courier service providing confirmation of delivery, or by e-mail (with confirmation of 

receipt) to the addresses set forth in Exhibit A, as applicable, or at such other address as may be 

designated by the addressee thereof upon written notice to all of the Partners.  All notices given 

pursuant to this Section 12.2 shall be deemed to have been given (i) if delivered by hand on the 

date of delivery or on the date delivery was refused by the addressee, (ii) if delivered by United 

States mail or by overnight courier, on the date of delivery as established by the return receipt or 

courier service confirmation (or the date on which the return receipt or courier service confirms 

that acceptance of delivery was refused by the addressee), or (iii)  if transmitted by e-mail, upon 

confirmation of receipt if sent during normal business hours on a Business Day, otherwise on the 

next Business Day. 

12.3 Headings and Captions.  All headings and captions contained in this Agreement and the 

table of contents hereto are inserted for convenience only and shall not be deemed a part of this 

Agreement. 

12.4 Variance of Pronouns.  All pronouns and all variations thereof shall be deemed to refer 

to the masculine, feminine or neuter, singular or plural, as the identity of the person or entity may 

require. 

12.5 Counterparts.  This Agreement may be executed in two or more counterparts, each of 

which shall constitute an original and all of which, when taken together, shall constitute one 

Agreement.  This Agreement may be executed by pdf, docusign or other facsimile or electronic 

signature and any such signature shall be deemed an original for all purposes. 

12.6 Governing Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND 

CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, 

WITHOUT REGARD TO CONFLICT OF LAW PROVISIONS THEREOF. 

12.7 Partition.  The Partners hereby agree that no Partner nor any successor-in-interest to any 

Partner shall have the right to have the property of the Partnership partitioned, or to file a complaint 

or institute any proceeding at law or in equity to have the property of the Partnership partitioned, 

 
6 NTD:  Parties to agree on insertion of Corporate Transparency Act compliance provisions. 
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and each Partner, on behalf of himself, his successors, representatives, heirs and assigns, hereby 

waives any such right. 

12.8 Invalidity.  Every provision of this Agreement is intended to be severable.  The invalidity 

and unenforceability of any particular provision of this Agreement in any jurisdiction shall not 

affect the other provisions hereof, and this Agreement shall be construed in all respects as if such 

invalid or unenforceable provision were omitted. 

12.9 Successors and Assigns.  This Agreement shall be binding upon the parties hereto and 

their respective successors, executors, administrators, legal representatives, heirs and legal assigns, 

and shall inure to the benefit of the parties hereto and, except as otherwise provided herein, their 

respective successors, executors, administrators, legal representatives, heirs and legal assigns.  No 

Person other than the parties hereto and their respective successors, executors, administrators, legal 

representatives, heirs and permitted assigns shall have any rights or claims under this Agreement. 

12.10 Entire Agreement.  This Agreement supersedes all prior agreements among the parties 

with respect to the subject matter hereof and contains the entire agreement among the parties with 

respect to such subject matter. 

12.11 Waivers.  No waiver of any provision hereof by any party hereto shall be deemed a waiver 

by any other party nor shall any such waiver by any party be deemed a continuing waiver of any 

matter by such party. 

12.12 Acknowledgement by Partners.  Each Partner acknowledges the following: (A) it is 

familiar with the business proposed to be conducted by the Partnership; (B) it has been advised 

that its Partnership Interest may not be sold, transferred, or otherwise disposed of except as 

provided herein; (C) it understands that the securities being purchased hereby have not been 

registered under the Securities Act, or any state Securities Laws, in reliance on an exemption for 

private offerings and, therefore, the securities cannot be resold unless they are registered under the 

Securities Act and applicable state Securities Laws or unless an exemption from such registration 

is available; (D) it is a “sophisticated investor” with substantial prior experience in high-risk 

business investments and is aware of and familiar with the risks associated with a private limited 

partnership and would qualify as an “accredited investor” as such is defined in Rule 501 of 

Regulation D, as enacted pursuant to Sections 3(b) and 4(2) of the Securities Act; (E) it is acquiring 

its Partnership Interest for its own account, for investment only and with no present intention of 

distributing, reselling, pledging, or otherwise disposing of its interest; and (F) that it is familiar 

with the type of investment which its Partnership Interest in the Partnership constitutes and has 

reviewed the purchase of the Partnership Interest with its tax and independent legal counsel and 

investment representatives to the extent it deems necessary. 

12.13 No Third Party Beneficiaries.  Except as set forth in Section 4.1, Section 4.2 and Section 

12.17, this Agreement is not intended and shall not be construed as granting any rights, benefits or 

privileges to any Person not a party to this Agreement.  Without limiting the generality of the 

foregoing, no creditor of the Partnership, or of any Partner shall have any right whatsoever to 

require any Partner to contribute capital to the Partnership. 
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12.14 Construction of Documents.  The parties hereto acknowledge that they were represented 

by their own counsel, who participated in the review, negotiation and drafting of this Agreement 

and that this Agreement shall not be subject to the principle of construing its meaning against the 

party that drafted same.   

12.15 Time of Essence.  Time is of the essence in the performance of each and every term of this 

Agreement. 

12.16 Partnership for Tax Purposes.  The Partners hereby agree that the Partnership shall be 

treated as a partnership for tax purposes under federal, state and local income tax Laws.  In 

furtherance of the foregoing agreement, neither the Partnership nor any of its Partners will take 

any action or position or make any election for federal, state or local income tax purposes, in a tax 

return or otherwise, inconsistent with the classification of the Partnership as a partnership for 

federal, state and local income tax purposes, including, for the avoidance of doubt, any election 

under Section 301.7701-3 to treat the Partnership as a corporation for federal income tax purposes. 

12.17 Attorney Advice.  Except as otherwise agreed to in writing by all relevant parties, each 

Partner acknowledges and agrees (a) that it understands that the law firm that drafted this 

Agreement, Polsinelli PC represents certain of the Subsidiaries of the Partnership in the 

transactions contemplated by this Agreement and in other matters; (b) that it has had an 

opportunity to obtain the advice of its own counsel prior to entering into this Agreement, and 

(c) that no attorney client relationship exists between Polsinelli PC and any Partner except as 

otherwise agreed to in writing by all relevant parties.  No law firm, accountant or other professional 

who provides services to the Partnership, the General Partner, any Partner or their respective 

Affiliates shall be disqualified from acting in such capacity because such Person also provides 

other services to the Partnership or any of its Subsidiaries, one or more of the Partners in any other 

transaction at any time and all conflicts of interest in connection with such law firm representations 

are hereby waived by each Partner.  Polsinelli PC is acknowledged and agreed to be an express 

third party beneficiary of this Section 12.17. 

12.18 Good Faith and Fair Dealing; Fiduciary Duty.  The Advisory Committee and the 

Partners shall conduct the business and affairs of the Partnership in accordance with this 

Agreement and the implied contractual obligation of good faith and fair dealing.  Notwithstanding 

the foregoing, to the fullest extent permitted by law, including Section 17-1101(d) of the Act, and 

notwithstanding any other provision of this Agreement or in any agreement contemplated herein 

or applicable provisions of law or equity or otherwise, the parties hereto hereby agree that neither 

the Partners nor the Representatives shall owe any fiduciary duty to any Partner or the Partnership.  

12.19 Corporate Opportunities.  Other than the Employee Owners, each Partner acknowledges 

that (i) the other Partners and its Affiliates own and/or manage other businesses, including 

businesses that may compete with the Partnership and the other Partners and (ii)  each Partner and 

its Affiliates, and their respective officers, directors, shareholders, partners, members, agents and 

employees (collectively, a “Corporate Opportunities Group”) shall not in any way be prohibited 

or restricted from engaging or investing in, independently or with others, any business opportunity 

of any type or description, including those business opportunities that might be the same or similar 

to those in which the Partnership engages and no Partner or its Corporate Opportunities Group 

shall be obligated to present any business opportunity to the Partnership or any other Partner or 
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such other Partners’ Corporate Opportunities Group, even if the opportunity is of the character 

that, if presented to the Partnership, could be taken by the Partnership, or if presented to any other 

Partners or other Partners’ Corporate Opportunities Group, could be taken by such Persons.  

12.20 Jurisdiction and Waiver of Jury Trial.  Each party hereto hereby irrevocably agrees that 

any Legal Dispute shall be brought only to the exclusive jurisdiction and venue of the appropriate 

federal or state courts in the State of Delaware, and each party hereto hereby consents to the 

exclusive jurisdiction and venue of such courts (and of the appropriate appellate courts therefrom) 

in any such Legal Dispute and irrevocably waives, to the fullest extent permitted by law, any 

objection that it may now or hereafter have to the laying of the venue of any such Legal Dispute 

in any such courts or that any such Legal Dispute that is brought in any such court has been brought 

in an inconvenient forum.  During the period in which a Legal Dispute filed in accordance with 

this Section 12.20 is pending before any court in the State of Delaware, all Legal Disputes, 

including any counterclaim, cross-claim or interpleader, shall be subject to the exclusive 

jurisdiction of such court.  Each party hereto hereby waives, and shall not assert as a defense in 

any Legal Dispute, that (a) such party is not subject thereto, (b) Legal Disputes may not be brought 

or is not maintainable in such courts in the State of Delaware, (c) such party’s property is exempt 

or immune from execution, (d) any Legal Dispute is brought in an inconvenient forum, or (e) the 

venue of Legal Dispute is improper.  A final judgment in any Legal Dispute described in this 

Section 12.19 following the expiration of any period permitted for appeal and subject to any stay 

during appeal shall be conclusive and may be enforced in other jurisdictions by suit on the 

judgment or in any other manner provided by Applicable Laws. 

12.21 Fees and Costs.  Each party shall bear its own fees and costs of its attorneys, accountants 

and experts with respect to any Legal Dispute under Section 12.20.  This provision is separate and 

several and shall survive the termination of this Agreement or the merger of this Agreement or any 

such other document into any judgment on this Agreement or such document. 

12.22 Partnership Deemed a Party to this Agreement.  All Partners hereby intend and agree 

that the Partnership shall be deemed to be a party to this Agreement and bound by the terms hereof. 

12.23 Partial Invalidity.  The Partners intend and believe that each provision in this Agreement 

comports with all applicable local, state and federal Laws and judicial decisions.  However, if any 

provision or provisions in this Agreement is found by a court of law to be in violation of any 

applicable Law, administrative or judicial decision, or public policy, and if such court should 

declare such portion, provision or provisions of this Agreement to be illegal, invalid, unlawful, 

void or unenforceable as written, then it is the intent of the Partners that such portion or provisions 

shall be given force to the fullest possible extent that they are legal, valid and enforceable, that the 

remainder of this Agreement shall be construed as if such illegal, invalid, unlawful, void or 

unenforceable portion or provisions were not contained therein, and that the rights, obligations and 

interest of the Partners under the remainder of this Agreement shall continue in full force and 

effect. 

[SIGNATURES PAGE FOLLOWS] 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

BF GP, INC., as General Partner 

 

By:      ______________________________ 

Name: ______________________________ 

Title:   ______________________________ 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

  

       Jay Foreman 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

  

John MacDonald 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

FALCON STRUCTURED EQUITY 

PARTNERS, LP 

By: Falcon Structured Equity Investments, LP, its 

General Partner 

 

 

By: Falcon Structured Equity Investments GP, LLC, 

its General Partner 

 

 

 

By:       ___________________________________ 

Name:  ___________________________________ 

Title:    Director  
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Schedule 3 

Senior Credit Documents 

1. [_________________] 
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EXHIBIT A 

List of Partners 

 

Name and Address Class Number of Units 

LIMITED PARTNERS:   

Falcon Structured Equity Partners, LP 

c/o Falcon Investment Advisors, LLC 

21 Custom House Street 

Boston, Massachusetts 02110 

Attention: Matthew White 

Email: 

mwhite@falconinvestments.com 

A-1 Limited Partnership 

 

325,000 

 

C Limited Partnership 250,000 

Jay Foreman 

301 Yamato Rd. 

Suite 4200 

Boca Raton, FL 33431 

 

A-2 Limited Partnership 472,500 

 

C Limited Partnership 

 

70,000 

John MacDonald 

1337 Little Blue Heron Court 

Naples, FL 34108 

A-2 Limited Partnership 

 

202,500 

 

C Limited Partnership 30,000 

GENERAL PARTNER:   

BF GP, Inc. 

301 Yamato Rd. 

Suite 4200 

Boca Raton, FL  33431 

General Partnership 1 
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EXHIBIT B7 

Certain Tax and Accounting Matters 

ARTICLE I 

DEFINITIONS 

Capitalized terms used in this Exhibit B have the meanings set forth below or in the 

Section of this Tax Exhibit referred to below, except as otherwise expressly indicated or limited 

by the context in which they appear in this Tax Exhibit.  All terms defined in this Article I in the 

singular have the same meanings when used in the plural and vice versa.  Accounting terms used 

but not otherwise defined shall have the meanings given to them under generally accepted 

accounting principles.  References to Sections and Articles refer to sections and articles of this Tax 

Exhibit, unless the context requires otherwise.  Capitalized terms that are not defined in this Tax 

Exhibit shall have the meaning ascribed to them in the Agreement to which this Tax Exhibit is 

attached (the “Agreement”). 

Section 1.1 “Adjusted Capital Account Deficit” means with respect to any Partner, 

the negative balance, if any, in such Partner’s Capital Account as of the end of the relevant Fiscal 

Year, determined after giving effect to the following adjustments: (a) credit to such Capital 

Account any portion of such negative balance which such Partner (i) is treated as obligated to 

restore to the Partnership pursuant to the provisions of Treasury Regulations Section 1.704-

1(b)(2)(ii)(c), or (ii) is deemed to be obligated to restore to the Partnership pursuant to the 

penultimate sentences of Treasury Regulations Sections 1.704-2(g)(1) and 1.704-2(i)(5); and 

(b) debit to such Capital Account the items described in Treasury Regulations Sections 1.704-

1(b)(2)(ii)(d)(4), (5) and (6).  This definition of Adjusted Capital Account Deficit is intended to 

comply with the provisions of Treasury Regulations Sections 1.704-1(b)(2)(ii)(d) and 1.704-2 and 

shall be interpreted consistently therewith. 

Section 1.2 “Book Gain” or “Book Loss” means the gain or loss recognized by the 

Partnership for Code 704(b) book purposes in any Fiscal Year by reason of the sale or other 

disposition of any of the assets of the Partnership.  Such Book Gain or Book Loss shall be 

computed by reference to the Carrying Value of such property or assets as of the date of such sale 

or disposition (determined in accordance with Section 1.5), and each and every reference herein 

to “gain” or “loss” shall be deemed to refer to Book Gain or Book Loss, rather than to tax gain or 

tax loss, unless the context manifestly otherwise requires. 

Section 1.3 “CAI” has the meaning ascribed thereto in Section 9.1. 

Section 1.4 “Capital Account” has the meaning ascribed thereto in Section 2.1.  To the 

extent a Partner’s Capital Account is greater than zero, such excess is hereinafter referred to as a 

“positive balance.” To the extent that a Partner’s Capital Account is less than zero, said amount is 

hereinafter referred to as a “deficit balance.” 

 
7 Tax provisions in this Exhibit B and in the body of the Agreement are under review by tax specialists. 
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Section 1.5 “Capital Contribution” means, with respect to any Partner, (i) the amount 

of money and (ii) the fair market value (as reasonably and jointly determined by the General 

Partner and the contributing Partner) of any property (net of related liabilities) other than money, 

contributed to the Partnership with respect to the interest in the Partnership held by such Partner. 

Section 1.6 “Carrying Value” means (a) with respect to any property contributed to the 

Partnership by a Partner, the fair market value of such property (determined in accordance with 

Section 7701(g) of the Code), reduced (but not below zero) by all Depreciation with respect to 

such property charged to the Partners’ Capital Accounts and (b) with respect to any other property 

of the Partnership, the adjusted basis of such property for federal income tax purposes, all as of 

the time of determination.  The Carrying Value of any property shall be adjusted in accordance 

with Section 2.3 from time to time (including, without limitation, at such times provided in 

Section 2.3B) to reflect changes, additions or other adjustments to the Carrying Value for 

dispositions and acquisitions of Partnership property. 

Section 1.7 “Code” means the Internal Revenue Code of 1986, as amended from time 

to time, and any subsequent federal Law of similar import, and, to the extent applicable, any 

Treasury Regulations promulgated thereunder. 

Section 1.8 “Depreciation” means, for each Fiscal Year, an amount equal to the 

depreciation, amortization or other cost recovery deduction allowable with respect to an asset for 

such year or other period for federal income tax purposes; provided, that if the Carrying Value of 

an asset differs from its adjusted basis for federal income tax purposes at the beginning of any such 

year or other period, Depreciation shall be an amount that bears the same relationship to the 

Carrying Value of such asset as the depreciation, amortization, or other cost recovery deduction 

computed for federal income tax purposes with respect to such asset for the applicable period bears 

to the adjusted tax basis of such asset at the beginning of such period, or if such asset has a zero 

adjusted tax basis, Depreciation shall be an amount determined under any reasonable method 

selected by the General Partner. 

Section 1.9 “ECI” has the meaning ascribed thereto in Section 9.1. 

Section 1.10 “Economic Risk of Loss” has the meaning given to such term in Treasury 

Regulations Section 1.752-2(a). 

Section 1.11 “Excess Deficit Capital Account Balance” of any Partner means a deficit 

Capital Account balance at the end of any Fiscal Year that is in excess of the sum of (i) the amount 

such Partner is treated as obligated to restore to the Partnership pursuant to the provisions of 

Treasury Regulations Section 1.704-1(b)(2)(ii)(c) and (ii) the amount of such Partner’s share of 

Partnership Minimum Gain and any Partner Nonrecourse Debt Minimum Gain.  The existence and 

amount of any Excess Deficit Capital Account Balance at the end of any year shall be determined 

before any other allocations provided for in Article III of this Tax Exhibit, for such year have been 

made. 

Section 1.12 “Losses” has the meaning ascribed thereto in Section 2.2. 
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Section 1.13 “Nonrecourse Deductions” has the meaning given to such term in Treasury 

Regulations Sections 1.704-2(b)(1) and 1.704-2(c). 

Section 1.14 “Partner Minimum Gain” has the meaning given to such term in Treasury 

Regulations Section 1.704-2(d), and shall generally mean the amount by which the nonrecourse 

liabilities secured by any assets of the Partnership exceed the adjusted tax basis of such assets as 

of the date of determination.  A Partner’s share of Partnership Minimum Gain (and any net 

decrease thereof) at any time shall be determined in accordance with Treasury Regulations 

Section 1.704-2(g). 

Section 1.15 “Partner Nonrecourse Debt” has the meaning given to such term in 

Treasury Regulations Section 1.704-2(b)(4). 

Section 1.16 “Partner Nonrecourse Debt Minimum Gain” has the meaning set given 

to such term in Treasury Regulations Section 1.704-2(i)(3). 

Section 1.17 “Partner Nonrecourse Deductions” has the meaning given to such term 

in Treasury Regulations Section 1.704-2(i)(2) and the amount of Partner Nonrecourse Deductions 

with respect to a Partner Nonrecourse Debt for a Partnership taxable year shall be determined in 

accordance with the rules of Treasury Regulations Section 1.704-2(i)(2). 

Section 1.18 “Partnership Minimum Gain” has the meaning given to such term in 

Treasury Regulations Section 1.704-2(b)(2) and the amount of Partnership Minimum Gain, as well 

as any net increase or decrease in the Partnership Minimum Gain for a Partnership taxable year, 

shall be determined in accordance with the rules of such Treasury Regulations. 

Section 1.19 “Partnership Nonrecourse Liability” has the meaning given to such term 

in Treasury Regulations Section 1.704-2(b)(3). 

Section 1.20 “Profits” has the meaning ascribed thereto in Section 2.2.  

Section 1.21 “UBTI” has the meaning ascribed thereto in Section 9.1. 

Section 1.22 “Tax Exhibit” shall refer to this Exhibit B to the Agreement. 

Section 1.23 “Treasury Regulations” means the federal income tax regulations, 

including any temporary or proposed regulations, promulgated under the Code, as such Treasury 

Regulations.  may be amended from time to time (it being understood that all references herein to 

specific sections of the Treasury Regulations shall be deemed also to refer to any corresponding 

provisions of succeeding Treasury Regulations). 

ARTICLE II 

CAPITAL ACCOUNTS 

Section 2.1 Capital Account.  A separate capital account (each a “Capital Account”) 

shall be maintained for each Partner in accordance with the rules of Treasury Regulations 

Section 1.704-1(b)(2)(iv), and this Section 2.1 shall be interpreted and applied in a manner 
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consistent therewith.  Whenever the Partnership would be permitted to adjust the Capital Accounts 

of the Partners pursuant to Treasury Regulations Section 1.704-1(b)(2)(iv)(f) to reflect 

revaluations of Partnership property, the Partnership may so adjust the Capital Accounts of the 

Partners; provided that, in connection with the effectiveness of the Bankruptcy Plan as of the 

Effective Date and subject to Section 3.2(a)(viii) of the Agreement, the General Partner shall 

consult with the Falcon Partner with respect to whether the Capital Accounts of the Partners should 

be adjusted and shall consider any recommendations from the Falcon Partner in good faith.  In the 

event that the Capital Accounts of the Partners are adjusted pursuant to Treasury Regulations 

Section 1.704-1(b)(2)(iv)(f) to reflect revaluations of Partnership property, (i) the Capital 

Accounts of the Partners shall be adjusted in accordance with Treasury Regulations Section 1.704-

1(b)(2)(iv)(g) for allocations of depreciation, depletion, amortization and gain or loss, as computed 

for book purposes, with respect to such property, (ii) the Partners’ distributive shares of 

depreciation, depletion, amortization and gain or loss, as computed for tax purposes, with respect 

to such property shall be determined so as to take account of the variation between the adjusted 

tax basis and book value of such property in the same manner as under Code Section 704(c), and 

(iii) the amount of upward and/or downward adjustments to the book value of the Partnership 

property shall be treated as income, gain, deduction and/or loss for purposes of applying the 

allocation provisions of this Article II.  In the event that Code Section 704(c) applies to Partnership 

property, the Capital Accounts of the Partners shall be adjusted in accordance with Treasury 

Regulations Section 1.704-1(b)(2)(iv)(g) for allocations of depreciation, depletion, amortization 

and gain and loss, as computed for book purposes, with respect to such property. 

Section 2.2 Profits and Losses.  “Profits” and “Losses” means, for purposes of 

computing the amount of Profits or Losses to be reflected in the Partners’ Capital Accounts, for 

each Fiscal Year or other period for which allocations to Partners are made, an amount equal to 

the Partnership’s taxable income or loss, respectively, as determined in accordance with Code 

Section 703(a) (for this purpose, all items of income, gain, loss or deduction required to be stated 

separately pursuant to Code Section 703(a)(1) shall be included in computing such income or loss), 

but excluding in such calculation items specially allocated under Sections 3.3 and 3.6, of this Tax 

Exhibit computed with the following adjustments (to the extent not otherwise taken into account): 

(1) any income of the Partnership that is exempt from federal income tax shall 

be added to such taxable income or loss; 

(2) any expenditure of the Partnership described in Section 705(a)(2)(B) of the 

Code or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury Regulations 

Section 1.704-1(b)(2)(iv)(i) and not otherwise taken into account in computing Profits or Losses 

shall be subtracted from such taxable income or loss; 

(3) in the event the Carrying Value of any Partnership asset is adjusted pursuant 

to this Tax Exhibit, the amount of such adjustment shall be taken into account as gain or loss from 

the disposition of such asset for purposes of computing Profits or Losses, and shall be allocated in 

accordance with the provisions of Section 3.1 of this Tax Exhibit; 
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(4) Book Gain or Book Loss from the sale or other disposition of any 

Partnership asset shall be taken into account in lieu of any tax gain or tax loss recognized by the 

Partnership by reason of such sale or other disposition; 

(5) in lieu of the depreciation, amortization, and other cost recovery deductions 

taken into account in computing such taxable income or loss, there shall be taken into account 

Depreciation for such Fiscal Year or other period, computed as provided in this Tax Exhibit; and 

(6) to the extent an adjustment to the adjusted tax basis of any Partnership asset 

pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to Treasury 

Regulations Section 1.704-1(b)(2)(iv)(m)(4) to be taken into account in determining Capital 

Accounts as a result of a distribution other than in liquidation of a Partner’s interest in the 

Partnership, the amount of such adjustment shall be treated as an item of gain (if the adjustment 

increases the basis of the Partnership asset) or loss (if the adjustment decreases the basis of the 

Partnership asset) from the disposition of the Partnership asset and shall be taken into account for 

purposes of computing Profits or Losses. 

If the Partnership’s taxable income or loss for such Fiscal Year or other period, as adjusted in the 

manner provided above, is a positive amount, such amount shall be the Partnership’s Profits for 

such Fiscal Year or other period; and if a negative amount, such amount shall be the Partnership’s 

Losses for such Fiscal Year or other period. 

Section 2.3 Adjustments to Carrying Values. 

A. Consistent with the provisions of Treasury Regulations Section 1.704-

1(b)(2)(iv)(f), and as provided in Section 2.3B, the Carrying Value of each Partnership asset shall 

be adjusted upward or downward to reflect any Book Gain or Book Loss attributable to such 

Partnership asset, as of the times of the adjustments provided in Section 2.3B hereof, as if such 

Book Gain or Book Loss had been recognized on an actual sale of each such Partnership asset and 

allocated pursuant to Section 3.1 of this Tax Exhibit. 

B. Except as otherwise determined by the Advisory Committee, such adjustments 

shall be made as of any of the following times: (i) immediately prior to the acquisition of an 

additional interest in the Partnership by any new or existing Partner in exchange for more than a 

de minimis Capital Contribution; (ii) immediately prior to the distribution by the Partnership to a 

Partner of more than a de minimis amount of money or other property as consideration for an 

interest in the Partnership; (iii) in connection with the liquidation of the Partnership within the 

meaning of Treasury Regulations Section 1.704-1(b)(2)(ii)(g); (iv) the grant of an interest in the 

Partnership as consideration for the provision of services to or for the benefit of the Partnership by 

an existing Partner acting in a Partner capacity or in anticipation of being a Partner; and (v) under 

generally accepted industry accounting practices within the meaning of Treasury Regulations 

Section 1.704-l(b)(2)(iv)(f)(5). 

C. In accordance with Treasury Regulations Section 1.704-1(b)(2)(iv)(e), the Carrying 

Value of each Partnership asset distributed in kind shall be adjusted upward or downward to reflect 
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any Book Gain or Book Loss attributable to such Partnership asset, as of the time such asset is 

distributed. 

D. The adjustment under this Section 2.3 (i) shall be based on a reasonable estimate of 

the fair market value of Partnership assets (taking Section 7701(g) of the Code into account) on 

the date of adjustment, as conclusively determined by the good faith action of the Advisory 

Committee, (ii) shall not require an appraisal and (iii) shall reflect the manner in which the 

unrealized income, gain, loss or deduction inherent in the assets (that have not previously been 

reflected in Capital Accounts) would be allocated among the Partners if there were a taxable 

disposition of the property for fair market value on that date. 

Section 2.4 No Liability for Capital.  No Partner shall have any liability for the return 

of the Capital Contribution of any other Partner.  Further, except as provided in this Agreement, 

no Partner shall be entitled to demand or receive the return of his capital contributions, nor may 

any Partner require that a distribution be made to him in any form other than cash.  No Partner 

shall be personally liable for the return or repayment of all or any portion of the capital of any 

Partner or (except as otherwise provided herein) for the repayment of all or any portion of any loan 

made by any Partner to the Partnership; it being expressly understood that any such return of capital 

and/or repayment of any such loan (except as otherwise provided herein) shall be made solely from 

the assets of the Partnership. 

Section 2.5 No Interest on Capital.  Except as specifically provided herein, no interest 

or additional share of Profits shall be paid or credited to the Partners on their respective Capital 

Accounts or on any undistributed Profits or funds left on deposit with the Partnership; provided, 

however, that nothing herein contained shall be construed to prevent or prohibit the payment of 

interest on account of loans made by any Partner to the Partnership or to any other Partner.  Any 

loans made to the Partnership by a Partner shall not increase his capital contribution or Percentage 

Interest in the Profits, Losses or distributions of the Partnership, and shall be repaid in accordance 

with the terms of this Agreement. 

ARTICLE III 

ALLOCATION OF PROFITS, LOSSES AND DEDUCTIONS 

FOR BOOK AND TAX PURPOSES 

Section 3.1 Allocations of Profits and Losses.  Except as otherwise provided in this 

Article III, Profits and Losses and, to the extent necessary, individual items of income, gain or loss 

or deduction of the Partnership shall be allocated among the Capital Accounts of the Partners with 

respect to each Fiscal Year, as of the end of such Fiscal Year, in a manner that as closely as possible 

gives economic effect to the provisions of Sections 8.1 and 10.3 of the Agreement. 

Section 3.2 Tax Allocations. 

A. Except as otherwise provided in this Section 3.2, items of Partnership income, gain, 

loss and deduction shall be determined in accordance with Code Section 703, and the Partners’ 

distributive shares of such items for purposes of Code Section 702 shall be determined according 

to their respective shares of Profits or Losses to which such items relate; provided, however, that 
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if any such allocation for tax purposes is not permitted by the Code or other applicable Law, the 

Partnership’s subsequent income, gains, losses, deductions and credits shall be allocated among 

the Partners for tax purposes so as to reflect as nearly as possible the allocation set forth in 

Section 3.1 of this Tax Exhibit in computing their Capital Accounts. 

B. Items of Partnership taxable income, gain, loss and deduction with respect to any 

Partnership property contributed by a Partner shall be allocated among the Partners in accordance 

with Code Section 704(c), so as to take account of any variation between the adjusted basis of such 

property to the Partnership for federal income tax purposes and its Carrying Value.  

Notwithstanding the allocations of Profits and Losses, if any property contributed to the 

Partnership has a fair market value (as reasonably and jointly determined by the Advisory 

Committee and the contributing Partner) that differs from its adjusted basis for federal income tax 

purposes at the time of such contribution, or if there is a revaluation of or an adjustment to the 

Carrying Value of any Partnership property such that the book value of such property differs from 

its adjusted basis for federal income tax purposes, items of income, gain, loss, and deduction with 

respect to any such property shall be allocated among the Partners so as to take account of such 

difference, in the manner intended by Section 704(c) of the Code and the Treasury Regulations 

from time to time promulgated thereunder, using the “traditional” method in accordance with 

Treasury Regulations Section 1.704-3(b). 

C. Allocations pursuant to this Section 3.2, unless otherwise expressly stated, are 

solely for purposes of federal, state and local taxes and shall not affect, or in any way be taken into 

account in computing, any Partner’s Capital Account or share of Profits, Losses, distributions or 

other Partnership items pursuant to any provision of the Agreement of this Tax Exhibit. 

D. If any Partner is treated for income tax purposes as realizing ordinary income 

because of receipt of its Partnership interest (whether under Section 83 of the Code or any similar 

provisions of any other applicable Law) and the Partnership is entitled to any offsetting deduction, 

the Partnership’s deduction shall be allocated among the Partners in such manner as to, as nearly 

as possible, offset such ordinary income realized by such Partner. 

Section 3.3 Special Allocations.  The following special allocations shall be made in the 

following order: 

A. General Limitation.  Notwithstanding anything to the contrary contained in this 

Article III, no allocation shall be made to a Partner which would cause such Partner to have an 

Adjusted Capital Account Deficit at the end of any Fiscal Year.  If the limitation contained in the 

preceding sentence would apply to cause an item of loss or deduction to be unavailable for 

allocation to all Partners, then such item of loss or deduction shall be allocated between or among 

those Partners who would not have an Adjusted Capital Account Deficit.  This Section 3.3A is 

intended to comply with the “alternate test for economic effect” provisions of Treasury 

Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted consistently therewith. 

B. Partnership Minimum Gain.  Except to the extent provided in Treasury Regulations 

Sections 1.704-2(f)(2), (3), (4) and (5), if there is, for any Fiscal Year of the Partnership, a net 

decrease in Partnership Minimum Gain, there shall be allocated to each Partner, before any other 
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allocation pursuant to Article III is made under 704(b) of the Code of Partnership items for such 

Fiscal Year, items of income and gain for such year (and, if necessary, for subsequent years) equal 

to such Partner’s share of the net decrease in Partnership Minimum Gain.  A Partner’s share of the 

net decrease in Partnership Minimum Gain shall be determined in accordance with Treasury 

Regulations Section 1.704-2(g)(2).  Items of income and gain to be allocated pursuant to the 

foregoing provisions of this Section 3.3B shall consist first of gains recognized from the 

disposition of items of Partnership property subject to one or more Partnership Nonrecourse 

Liabilities of the Partnership, and then of a pro rata portion of the other items of Partnership income 

and gain for that year.  This Section 3.3B is intended to comply with the “minimum gain 

chargeback” requirement of Treasury Regulations Section 1.704-2(f) and shall be interpreted 

consistently therewith. 

C. Partner Minimum Gain.  Except to the extent provided in Treasury Regulations 

Section 1.7042(i)(4), if there is, for any Fiscal Year of the Partnership, a net decrease in Partner 

Nonrecourse Debt Minimum Gain attributable to a Partner Nonrecourse Debt, there shall be 

allocated to each Partner that has a share of Partner Nonrecourse Debt Minimum Gain attributable 

to such Partner Nonrecourse Debt before any other allocation pursuant to Article III hereof (other 

than an allocation required pursuant to Section 3.3B) is made under 704(b) of the Code of 

Partnership items for such Fiscal Year, items of income and gain for such year (and, if necessary, 

for subsequent years) equal to such Partner’s share of the net decrease in the Partner Nonrecourse 

Debt Minimum Gain attributable to such Partner Nonrecourse Debt.  The determination of a 

Partner’s share of the net decrease in Partner Nonrecourse Debt Minimum Gain shall be made in 

a manner consistent with the principles contained in Treasury Regulations Section 1.704-2(g)(1).  

The determination of which items of income and gain to be allocated pursuant to the foregoing 

provisions of this Section 3.3C shall be made in a manner that is consistent with the principles 

contained in Treasury Regulations Section 1.704-2(f)(6).  This Section 3.3C is intended to comply 

with the “minimum gain chargeback” requirement of Treasury Regulations Section 1.704-2(i)(4) 

and shall be interpreted consistently therewith. 

D. Qualified Income Offset.  Notwithstanding anything to the contrary in this Tax 

Exhibit, in the event any Partner unexpectedly receives any adjustments, allocations or 

distributions described in Treasury Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5), or (6), there 

shall be specially allocated to such Partner such items of Partnership income and gain, at such 

times and in such amounts as will eliminate as quickly as possible the Adjusted Capital Account 

Deficit of such Partner, provided that an allocation pursuant to this Section 3.3D shall be made if 

and only to the extent that such Partner would have an Adjusted Capital Account Deficit after all 

other allocations provided for in this Article III had been tentatively made as if this Section 3.3D 

were not in this Tax Exhibit.  This Section 3.3D is intended to comply with the “qualified income 

offset” requirement of Treasury Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted 

consistently therewith. 

E. Gross Income Allocation.  If at the end of any Partnership taxable year, a Partner 

has an Excess Deficit Capital Account Balance, such Partner shall be specially allocated items of 

Partnership income or gain in an amount and manner sufficient to eliminate such Excess Deficit 

Capital Account Balance as quickly as possible; provided that an allocation pursuant to this 

Section 3.3E shall be made only if and to the extent that such Partner would have an Excess Deficit 
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Capital Account Balance after all other allocations provided for in this Article III had been 

tentatively made as if Section 3.3D and this Section 3.3E were not in this Tax Exhibit. 

F. Nonrecourse Deductions.  Nonrecourse Deductions for any Fiscal Year shall be 

allocated to the Partners pro rata based on their Percentage Interests.  

G. Partner Nonrecourse Deductions.  Notwithstanding anything to the contrary 

contained in this Article III, any Partner Nonrecourse Deductions that are (in accordance with the 

principles set forth in Treasury Regulations Section 1.704-2(i)(2)) attributable to Partner 

Nonrecourse Debt shall be allocated to the Partner that bears the Economic Risk of Loss for such 

Partner Nonrecourse Debt.  If more than one Partner bears such Economic Risk of Loss, such 

Partner Nonrecourse Deductions shall be allocated between or among such Partners in accordance 

with the ratios in which they share such Economic Risk of Loss.  If more than one Partner bears 

such Economic Risk of Loss for different portions of a Partner Nonrecourse Debt, each such 

portion shall be treated as a separate Partner Nonrecourse Debt. 

H. Section 754 Adjustment.  To the extent an adjustment to the adjusted tax basis of 

any Partnership asset pursuant to Code Section 734(b) or Code Section 743(b) is required, pursuant 

to Treasury Regulations Section 1.704-1(b)(2)(iv)(m), to be taken into account in determining 

Capital Accounts, the amount of such adjustment to the Capital Accounts shall be treated as an 

item of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment decreases 

such basis) and such gain or loss shall be specially allocated to the Partners in a manner consistent 

with the manner in which their Capital Accounts are required to be adjusted pursuant to such 

section of the Regulations. 

Section 3.4 Partners’ Interests in Partnership Profits for Purposes of Section 752.  As 

permitted by Treasury Regulations Section 1.752-3(a)(3), the Partners hereby specify that solely 

for purposes of determining their respective shares of excess Partnership Nonrecourse Liabilities 

of the Partnership, the Partners’ respective shares of Partnership profits shall be pro rata based on 

their Percentage Interests.   

Section 3.5 Interpretation.  The foregoing provisions of this Article III are intended to 

comply with Treasury Regulations Sections 1.704-1(b) and 1.704-2 and shall be interpreted 

consistently with this intention.  Any terms used in such provisions that are not specifically defined 

in this Agreement has the meaning, if any, given such terms in the Treasury Regulations cited 

above. 

Section 3.6 Curative Allocations.  If any allocation of gain, income, loss, expense or 

any other item is made pursuant to Section 3.3 of this Tax Exhibit (the “Regulatory Allocations”) 

with respect to one or more Partners, then the Regulatory Allocations shall be taken into account 

in allocating Profits, Losses and other items of income, gain, loss and deduction among the Partners 

such that, to the extent possible (taking into account the provisions of the applicable Treasury 

Regulations ), the net amount of such allocations of Profits, Losses and other items and the 

Regulatory Allocations to each Partner shall be equal to the net amount that would have been 

allocated to each such Partner if the Regulatory Allocations had not been made. 
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Section 3.7 Distributions.  To the extent permitted by Treasury Regulations 

Section 1.704-2(h)(3), the General Partner shall endeavor to treat distributions as having been 

made from the proceeds of a Partnership Nonrecourse Liability or a Partner Nonrecourse Debt 

only to the extent that such distributions would cause or increase an Adjusted Capital Account 

Deficit for any Partner. 

ARTICLE IV 

CERTAIN TAX AND ACCOUNTING MATTERS 

Section 4.1 Accounting Method.  Except as otherwise determined by the Advisory 

Committee or required by Law, the Partnership shall use the accrual method of accounting for both 

tax and financial reporting purposes. 

Section 4.2 Taxable Year.  Except as otherwise determined by the Advisory Committee 

or required by Law, the taxable year of the Partnership shall end on the 31st day of December of 

each year. 

Section 4.3 Withholding Taxes, Etc. 

A. The Partnership is hereby authorized and directed by each Partner to withhold from 

distributions or other amounts payable to such Partner such amount or amounts as shall be required 

by the Code, the Treasury Regulations and/or applicable provisions of foreign, or U.S. federal, 

State or local tax Law, and to remit such amount or amounts to the Internal Revenue Service and/or 

such other applicable foreign or U.S. federal, State or local taxing authority at such time or times 

as may from time to time be required by the relevant taxing authority; provided that prior to any 

such withholding the Partnership will use reasonable best efforts to notify any such Partner and 

will cooperate in good faith with such Partner to reduce or avoid any such withholding.  Any 

amount so withheld shall be treated for purposes of the Agreement and this Tax Exhibit as a 

distribution (or other payment, if applicable) by the Partnership to such Partner.  If at any time the 

amount required to be withheld with respect to any Partner exceeds the amount distributable (or 

other amount payable) to such Partner at such time, such Partner shall immediately make a cash 

contribution (or payment) to the Partnership (which contribution or payment shall not constitute a 

Capital Contribution for purposes of the Agreement) equal to the amount of such excess, which 

amount, together with any amount actually withheld, shall be remitted by the Partnership to the 

relevant taxing authority or authorities. 

B. The General Partner is authorized to make, on behalf of the Partnership, any and all 

tax elections, filings, decisions or determinations with respect to the Partnership. 

C. Any withholdings referred to in this Section 4.3 shall be made at the maximum 

applicable statutory rate under the applicable tax Law unless the Partnership shall have received 

an opinion of counsel, or other evidence, satisfactory to the General Partner to the effect that a 

lower rate is applicable or that no withholding is applicable. 

Section 4.4 Code Section 754 Election.  In the event of a distribution of property made 

in the manner provided in Code Section 734, or in the event of a Transfer of any interest in the 

Docusign Envelope ID: 6D7103CD-9A0F-4265-BE48-D043251E33E3Case 24-11432-CTG    Doc 249-1    Filed 10/21/24    Page 108 of 118



 

 Exhibit B-11 

96267650.18 

96267650.18 
96267650.18 

Partnership permitted herein made in the manner provided in Code Section 743, the General 

Partner, on behalf of the Partnership, shall, upon the written request of the assigning Partner or his 

transferee, file an election under Code Section 754 in accordance with the procedures set forth in 

the applicable regulations promulgated thereunder.  At the request of the General Partner, the 

expense of making such election and the incidental expense, if any, of preparing and filing 

information and other tax returns in accordance therewith shall be borne by the assigning Partner 

or his transferee. 

Section 4.5 Intended Tax Treatment8.  The [Last Out Conversion (as defined in the 

Bankruptcy Plan)] is intended to be treated as a contribution pursuant to Section 721(a) of the 

Code. The [LP Notes (as defined in the Bankruptcy Plan)] were intended to be treated as equity 

for U.S. federal income tax purposes prior to the effective date of the Bankruptcy Plan, and the 

[LP Notes Conversion (as defined in the Bankruptcy Plan)] is intended to be treated as an 

amendment to the Agreement that is non-taxable for U.S. federal income tax purposes. The 

[Preferred Equity Equitization (as defined in the Bankruptcy Plan)] is intended to be treated 

as an amendment to the Agreement that is non-taxable for U.S. federal income tax purposes. The 

accrual of any Class C In-Kind Preferred Return is not intended to give rise to a “guaranteed 

payment” for U.S. federal income tax purposes. The Partnership will use best efforts (which in no 

event shall require any change in accounting firm unless approved by the Advisory Committee) 

file tax returns consistent with intended tax treatment set forth in this Section 4.5 unless otherwise 

required by a change in applicable law. If any such tax return is challenged by an applicable taxing 

authority, the Partnership Representative will contest such challenge in good faith and shall not 

settle any such contest without approval by the Advisory Committee with Minority Approval and 

after consultation with Falcon.  

Section 4.6 Redemptions. Except to the extent that the Advisory Committee concludes 

by Minority Approval that such treatment will adversely affect the Class A Members, the 

Partnership shall use reasonable best efforts to effect any cash non-pro  rata distributions and 

redemptions from the Partnership to a Partner via a two-step transaction in which (i) the 

Partnership distributes equity of BFI with a fair market value equal to such Partner’s cash 

entitlement and (ii) immediately thereafter, the Partnership causes BFI to repurchase the equity of 

BFI that was distributed in Step (i) from any such Partner for cash. The Partnership shall consult 

with any such Partner to achieve sale or exchange treatment under Section 302 of the Code with 

respect to any such repurchase of BFI equity.  

 
8 Defined terms to be conformed with the Plan. 
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ARTICLE V 

LIQUIDATING DISTRIBUTIONS; NO DEFICIT FUNDING OBLIGATION 

Section 5.1 Liquidating Distributions.  It is intended that the foregoing tax allocation 

provisions of this Tax Exhibit will produce final Capital Account balances of the Partners that 

would permit liquidating distributions, if such distributions were made in accordance with such 

final Capital Account balances (instead of being made in the order of priorities set forth Section 8.1 

of the Agreement) to be made (after unpaid loans and interest thereon, including those owed to 

Partners have been paid) in a manner identical to the order of priorities set forth in Section 8.1 of 

the Agreement.  To the extent that the foregoing tax allocation provisions of this Tax Exhibit would 

fail to produce such final Capital Account balances, Profits and Losses (including items of gross 

income if required to fulfill the intent of this Section 5.1) will be reallocated among the Partners 

for the Fiscal Year of the liquidation (and, if necessary, prior Fiscal Years) so that the final Capital 

Account balances of the Partners will be in the correct amounts.  Notwithstanding anything herein 

to the contrary, in the event the Partnership is liquidated within the meaning of Treasury 

Regulations Section 1.704-1(b)(2)(ii)(g), liquidating distributions shall be made by the end of the 

taxable year in which the Partnership liquidates or, if later, within ninety (90) days of the date of 

such liquidation.  Distributions may be made to a trust for the purposes of an orderly liquidation 

of the Partnership by the trust in accordance with the Act. 

Section 5.2 Deficit Capital Accounts.  Notwithstanding anything to the contrary 

contained in this Agreement, and notwithstanding any custom or rule of law to the contrary, upon 

dissolution of the Partnership, the deficit, if any, in the Partner’s Capital Accounts, shall not be an 

asset of the Partnership and the Partners shall not be obligated to contribute such amount to the 

Partnership to bring the balance of their Capital Accounts to zero. 

ARTICLE VI 

CLOSING OF PARTNERSHIP BOOKS IN CONNECTION WITH ADMISSION 

OF NEW PARTNER OR TRANSFER OF PARTNER’S INTEREST 

Upon the effective date (the “Admission Date”) (i) of the admission of a new Partner into the 

Partnership (except in connection with the admission of a Partner pursuant to Article 10 of the 

Agreement), or (ii) of a valid Transfer of all or part of a Partner’s interest in the Partnership 

pursuant to the Agreement, the books of the Partnership shall be closed in accordance with 706(d) 

of the Code, and consistent therewith: (X) items of income, deduction, gain, loss and/or credit of 

the Partnership that are recognized prior to the Admission Date shall be allocated among those 

Persons who were Partners in the Partnership prior to the Admission Date; and (Y) items of 

income, deduction, gain, loss and/or credit of the Partnership that are recognized after the 

Admission Date shall be allocated among the Persons who were Partners after the Admission Date. 
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ARTICLE VII 

TAX AUDITS 

Section 7.1 Tax Audits. 

A. The General Partner (or such other member designated by the Advisory Committee 

as such from time to time), acting at the direction of the Advisory Committee,  shall be the “tax 

matters partner” for the Partnership pursuant to Code Sections 6221 through 6231, and the 

“partnership representative” of the Partnership (collectively, with the tax matters partner, the 

“Partnership Representative”), within the meaning of Code Section 6223(a) (as amended by 

Title XI of the Bipartisan Budget Act of 2015 (such Title XI, including the corresponding 

provisions of the Code impacted thereby, and any similar provisions under any other state or local 

or non-U.S. laws as the same may be amended from time to time, the (“2015 Act”))).  The 

Partnership Representative shall have the right to make on behalf of the Partnership any and all 

elections and take any and all actions that are available to be made or taken by the Partnership 

Representative or the Partnership under the 2015 Act (including an election under Code Section 

6226, as amended by the 2015 Act and as the same may subsequently be amended), provided, 

however, the Partnership Representative shall not settle or compromise any tax audit, dispute, 

controversy, or proceeding in a manner that would have a materially disproportionate adverse 

effect on a Partner without obtaining the prior written consent of such Partner, which consent shall 

not be unreasonably withheld, conditioned or delayed.  The Partnership Representative shall keep 

the Partners informed of any tax proceedings, audits, litigation and similar matters.   

B. In the event the Partnership incurs any liability for taxes, interest or penalties 

pursuant to the 2015 Act: 

(i) the Partnership may cause the Partners (including any former 

Partner) to whom such liability relates, as determined by the Advisory Committee, 

to pay, and each such Partner hereby agrees to pay, such amount to the Partnership, 

and such amount shall not be treated as a capital contribution; 

(ii) any amount not paid by a Partner (or former Partner) at the time 

requested by the Advisory Committee shall accrue interest at twelve percent (12%) 

per annum, compounded quarterly, until paid, and such Partner (or former Partner) 

shall also be liable to the Partnership for any damages resulting from a delay in 

making such payment beyond the date such payment is requested by the Advisory 

Committee, and for this purpose the fact that the Partnership could have paid this 

amount with other funds shall not be taken into account in determining such 

damages; 

(iii) without reduction in a Partner’s (or former Partner’s) obligation 

under clauses (i) and (ii), any amount paid by the Partnership that is attributable to 

a Partner (or former Partner), as determined by the Advisory Committee, and that 

is not paid by such Partner pursuant to clauses (i) and (ii) shall be treated for 

purposes of this Agreement as a distribution to such Partner (or former Partner). 
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The obligations of each Partner (or former Partner) under this Section shall survive the transfer by 

such Partner of its interest in the Partnership and the dissolution of the Partnership.  In the event a 

Partner transfers an interest in the Partnership, the transferee and transferor shall be jointly and 

severally liable for any liability with respect to obligations of the transferor Partner under this 

Section. 

 

ARTICLE VIII 

INTEREST FOR SERVICES 

Section 8.1 Safe Harbor Election. 

A. The Partnership is authorized and directed to elect the safe harbor described in 

Internal Revenue Service Notice 2005-43, I.R.B. 2005-24 (June 13, 2005), or as otherwise 

described in a subsequent Revenue Procedure or proposed regulations implementing the concepts 

articulated in Notice 2005-43 (together referred to as “Notice 2005-43”) (the safe harbor election 

referred to herein as the “Safe Harbor Election”), and the Partnership and each of its undersigned 

current and future Partners (including any Person to whom a Partnership Interest is transferred in 

connection with the performance of services) agrees to comply with all requirements of the Safe 

Harbor Election described in Notice 2005-43 with respect to all Partnership Interests transferred 

in connection with the performance of services while the election remains effective.  If a Partner 

that is bound by these provisions transfers a Partnership Interest to another Person, the Person to 

whom the Partnership Interest is transferred must assume the transferring Partner’s obligations 

under this Agreement. 

B. In order to make the Safe Harbor Election authorized hereby, the Partnership must 

prepare a document, executed by the Tax Matters Partner, stating that the Tax Matters Partner is 

electing, on behalf of the Partnership and each of its Partners, to have the Safe Harbor Election 

described in Notice 2005-43 apply irrevocably with respect to all Partnership interests transferred 

in connection with the performance of services while the Safe Harbor Election remains in effect.  

The Safe Harbor Election must specify the effective date of the Safe Harbor Election, and the 

effective date for the Safe Harbor Election may not be prior to the date that the Safe Harbor 

Election is executed.  The Safe Harbor Election must be attached to the tax return for the 

Partnership for the taxable year that includes the effective date of the Safe Harbor Election. 

C. All Partners shall comply with the requirements of the Safe Harbor Election and 

report consistently on their tax returns in accordance therewith.  In the event that a Safe Harbor 

Election is terminated automatically as a result of Partner or service provider reporting income tax 

effects of a Safe Harbor Partnership Interest (as defined in Notice 2005-43) in a manner 

inconsistent with the requirements of Notice 2005-43, including a failure to provide appropriate 

information returns, such Partner or service provider shall indemnify and hold harmless the 

Partnership and every other Partner from any and all income or tax consequences occasioned 

thereby, including any additional costs associated therewith, and shall directly bear any and all 

expenses associated with seeking relief from such termination. 
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D. Upon satisfying the requirements under Notice 2005-43 for termination of a Safe 

Harbor Election, the Tax Matters Partner may affirmatively terminate a Safe Harbor Election by 

preparing a document, duly executed by the Tax Matters Partner, indicating that the Tax Matters 

Partner, on behalf of the Partnership and each of its Partners, is revoking its Safe Harbor Election 

under Notice 2005-43 and the effective date of the revocation, provided that the effective date may 

not be prior to the date the election to terminate is executed.  Such termination election must be 

attached to the tax return for the Partnership for the taxable year that includes the effective date of 

the election. 

 

ARTICLE IX 

TAX COVENANTS 

Section 9.1 Tax Covenants. 

A. The Partnership shall use its reasonable best efforts not to generate unrelated 

business taxable income within the meaning of Section 512 of the Code (including income treated 

as unrelated business taxable income by reason of Section 514 of the Code) (“UBTI”).  

B. The Partnership shall use its reasonable best efforts (i) not to generate income that 

is effectively connected with the conduct of a trade or business in the United States, within the 

meaning of Section 871(b) or Section 882(a)(1) of the Code (“ECI”) and (ii) not to be engaged in 

the conduct of a trade or business in the United States for such purpose.  

C. The Partnership shall use its reasonable best efforts (i) not to generate income from 

the conduct of commercial activities, within the meaning of Section 892 of the Code (“CAI”) and 

(ii) not to be engaged in the conduct commercial activities, within the meaning of Section 892 of 

the Code for such purpose.  
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EXHIBIT C 

List of Officers and Directors 

 

Name Title 

John MacDonald Chairman/Founder Representative 

Jay Foreman Chief Executive Officer/Founder Representative 

Craig Leaf President 

Steve Littman Chief Operating Officer/Founder Representative 

Frank McMahon Chief Financial Officer, Secretary and Treasurer 

Berj Garabedian Falcon Representative  

 Falcon Representative 

 Independent Representative 

 Founder Representative 
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EXHIBIT D 

Toy Categories 

 

 

 

Docusign Envelope ID: 6D7103CD-9A0F-4265-BE48-D043251E33E3Case 24-11432-CTG    Doc 249-1    Filed 10/21/24    Page 115 of 118



 

96560100.7 

Exhibit 5 

 

Certificate of Amendment of Certificate of Incorporation for Basic Fun, Inc. 

Docusign Envelope ID: 6D7103CD-9A0F-4265-BE48-D043251E33E3Case 24-11432-CTG    Doc 249-1    Filed 10/21/24    Page 116 of 118



 

 

STATE OF DELAWARE 

CERTIFICATE OF AMENDMENT 

OF CERTIFICATE OF INCORPORATION 

FOR BASIC FUN, INC. 

 

The corporation organized and existing under and by virtue of the General Corporation 

Law of the State of Delaware does hereby certify: 

 

FIRST: Pursuant to Section 141(f) of the General Corporation Law of the State of 

Delaware, in lieu of a meeting and by unanimous written consent, the Board of Directors 

of Basic Fun, Inc. adopted resolutions setting forth a proposed amendment of the 

Certificate of Incorporation of said corporation, declaring said amendment to be advisable 

and calling a meeting of the stockholders of said corporation for consideration thereof. The 

resolution setting forth the proposed amendment is as follows: 

 

RESOLVED, that the Certificate of Incorporation of this corporation be amended by 

changing the Article thereof numbered “ARTICLE THIRD” so that, as amended, said 

Article shall be and read as follows: 

 

“The nature of the business or purposes to be conducted or promoted is to engage in any 

lawful act or activity for which corporations may be organized under the General Corporate 

Law of the State of Delaware.  Notwithstanding the foregoing, the Corporation shall have 

no authority or power to, and shall not, directly or indirectly, undertake any action or enter 

into any agreement that would require Minority Approval (as defined in the Limited 

Partnership Agreement of Basic Fun, L.P. dated [___] (the “Limited Partnership 

Agreement”)) under the Limited Partnership Agreement or the prior written approval of 

Falcon (as defined in the Limited Partnership Agreement) under Section 3.2 of the Limited 

Partnership Agreement, in each case, to be undertaken by the Partnership or any Subsidiary 

(each as defined in the Limited Partnership Agreement) without first obtaining such 

Minority Approval or approval of Falcon, respectively.” 

 

SECOND: That thereafter, pursuant to resolution of its Board of Directors and Section 228 

of the General Corporation Law of the State of Delaware, in lieu of a special meeting and 

by unanimous written consent, the majority of the stockholders voted in favor of the 

amendment. 

 

THIRD: That said amendment was duly adopted in accordance with the provisions of 

Sections 142, 228 and 242 of the General Corporation Law of the State of Delaware. 

 

IN WITNESS WHEREOF, said corporation has caused this certificate to be signed this 

___ day of ________, 2024. 

 

 

 

By: /s/ Jay Foreman 
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Name: Jay Foreman 
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FOURTH AMENDED & RESTATED 

 

AGREEMENT OF LIMITED PARTNERSHIP 

 

 

OF 

 

 

BASIC FUN, L.P.1 

 

Dated as of [________], 2024 

 

THE INTERESTS IN THIS LIMITED PARTNERSHIP HAVE 
NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 
1933, AS AMENDED, OR UNDER THE SECURITIES LAWS OF 
ANY STATE AND MAY NOT BE SOLD, TRANSFERRED OR 
OTHERWISE DISPOSED OF UNLESS REGISTERED UNDER 
THAT ACT AND THE APPLICABLE STATE SECURITIES 
LAWS, OR THE LIMITED PARTNERSHIP WILL HAVE 
RECEIVED AN OPINION OF COUNSEL (WHICH COUNSEL 
AND OPINION WILL BE SATISFACTORY TO THE LIMITED 
PARTNERSHIP’S COUNSEL) THAT REGISTRATION OF 
SUCH SECURITIES UNDER THAT ACT AND UNDER 
APPLICABLE STATE SECURITIES LAWS IS NOT 
REQUIRED. 

THE INTERESTS IN THIS PARTNERSHIP ARE SUBJECT TO 
THE RESTRICTIONS AND PROVISIONS OF THIS 
AGREEMENT OF LIMITED PARTNERSHIP AND MAY ONLY 
BE DISPOSED OF OR ENCUMBERED IN COMPLIANCE 
HEREWITH. 
 

 
1 Note to Draft: BFI charter to be amended to specify that BFI cannot take any action that would otherwise 

be in contravention of this agreement without first complying with the provisions hereof. 
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FOURTH AMENDED AND RESTATED 
AGREEMENT OF LIMITED PARTNERSHIP 

OF 
BASIC FUN, L.P. 

This FOURTH AMENDED & RESTATED AGREEMENT OF LIMITED 
PARTNERSHIP (the “Agreement”) of BASIC FUN, L.P. (the “Partnership”), dated as of 
[_________], 2024 (the “Effective Date”) is entered into by and among BF GP, Inc., as the 
general partner of the Partnership (the “General Partner”), Jay Foreman (“Foreman”), John 
MacDonald (“MacDonald”, and collectively with the Foreman, the “Founder Limited 
Partners”), Falcon Structured Equity Partners, LP, a Delaware limited partnership (“Falcon”, and 
collectively with the General Partner, the Founder Limited Partners, the “Current Partners”), and 
each other Person signatory to this Agreement. 

RECITALS 

WHEREAS, on July 24, 2012, the Partnership was organized as an Exempted Limited 
Partnership pursuant to the Exempted Limited Partnership Law (as amended) of the Cayman 
Islands, under the name The Bridge Direct, L.P.; 

WHEREAS, on July 28, 2017, the Partnership was domesticated and transferred to a 
limited partnership organized pursuant to the Act with the name “Basic Fun, L.P.” in accordance 
with Section 17-217  of the Act by the filing of a Certificate of Conversion to Limited Partnership 
(as it may be amended or restated from time to time, the “Certificate”) with the Secretary of State 
of Delaware on that date; 

WHEREAS, on August 3, 2017, the initial Agreement of Limited Partnership of the 
Partnership was amended and restated pursuant to that certain Amended and Restated Agreement 
of Limited Partnership of the Partnership (the “A&R Partnership Agreement”); 

WHEREAS, on February 6, 2018, the A&R Partnership Agreement was amended and 
restated pursuant to that certain Second Amended and Restated Agreement of Limited Partnership 
of the Partnership (the “Second A&R Partnership Agreement”); 

WHEREAS, on August 1, 2018, the Second A&R Partnership Agreement was amended 
and restated pursuant to that certain Third Amended and Restated Agreement of Limited 
Partnership of the Partnership (as amended prior to the date hereof, the “Third A&R Partnership 
Agreement”), which was entered into in connection with, among other things, the sale and 
issuance of certain limited partner interests to Falcon and the admission of Falcon as a Limited 
Partner in the Partnership; 

WHEREAS, on June 28, 2024, Basic Fun, Inc. (f/k/a Bridge Direct, Inc.) (“BFI”) and 
certain other Subsidiaries of the Partnership filed voluntary petitions for relief under chapter 11 of 
title 11 of the United States Code (“Chapter 11”) with the United States Bankruptcy Court for the 
District of Delaware (the “Bankruptcy Court”) pursuant to Case No. 24-11432 (CTG) (the 
“Bankruptcy Petitions”) and on [____________________], the Partnership filed for relief under 
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Chapter 11 with the Bankruptcy Court, and its case was consolidated with the cases of BFI and its 
debtor Subsidiaries; 

 [WHEREAS, on ________________ (the “Plan Effective Time”), the Bankruptcy Court 
approved that certain Plan of Reorganization (the “Bankruptcy Plan”) pursuant to which, among 
other things, (A) all of the Class A-1 Limited Partnership Interests (as defined in the Third A&R 
Partnership Agreement), Class A-2 Limited Partnership Interests (as defined in the Third A&R 
Partnership Agreement), Class A-3 Limited Partnership Interests (as defined in the Third A&R 
Partnership Agreement), Class A-4 Limited Partnership Interests (as defined in the Third A&R 
Partnership Agreement)  and Class B Limited Partnership Interests (as defined in the Third A&R 
Partnership Agreement), in each case expressed as Units (as defined in the Third A&R Partnership 
Agreement) in the Partnership outstanding immediately prior to the Plan Effective Time were 
cancelled without provision of any consideration, (B) in consideration for its equity interest in the 
Partnership outstanding immediately prior to the Plan Effective Time, Falcon received the Class 
C Limited Partnership Interests and Class A-1 Limited Partnership Interests as set forth in this 
Agreement, (C) in consideration for their equity interest in the Partnership, their interest in the 
[Mezzanine Facility] (as defined in the Bankruptcy Plan), and the LP Notes (as defined in the 
Bankruptcy Plan) [NTD: final terms and defined terms to be conformed to the Plan] owned 
by each of Foreman and MacDonald, in each case immediately prior to the Plan Effective Time, 
they received the Class C Limited Partnership Interests and Class A-2 Limited Partnership Interests 
as set forth in this Agreement, (D) the General Partner remained General Partner with the General 
Partner Interest reflected in this Agreement and (E) the Third A&R Partnership is to be amended 
and restated in the form of this Agreement;] 

WHEREAS, the Bankruptcy Plan was entered and became effective on the Effective Date; 

WHEREAS, in accordance with the Bankruptcy Plan the parties hereto desire to amend 
and restate the Third A&R Partnership Agreement in its entirety as of the Effective Date, with this 
Agreement constituting the Partnership’s “limited partnership agreement” under the Act to set 
forth the rules, regulations and provisions regarding the Partnership’s management and business, 
the governance of the Partnership, the conduct of its business, and the rights and privileges of its 
Partners; including the restructuring of certain rights and privileges of the Partners in accordance 
with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the agreements and obligations set forth herein 
and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto hereby amend and restate the Third A&R Partnership Agreement 
in its entirety and agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 Definitions.  As used in this Agreement, the following terms have the meanings set forth 
below, which meanings shall be applicable equally to the singular and plural of the terms defined: 

“A&R Partnership Agreement” has the meaning set forth in the Recitals to this 
Agreement. 
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“Act” means the Delaware Revised Uniform Limited Partnership Act, as amended from 
time to time (or any corresponding provision or provisions of any succeeding Law). 

“Additional Class” has the meaning set forth in Section 2.7(d). 

“Additional Partner” means any Person, other than a Current Partner listed in the 
preamble to this Agreement, who, in the manner provided for in this Agreement, is admitted a 
Partner. 

“Advisory Committee” has the meaning set forth in Section 3.1. 

“Affiliate” means with respect to any Person: (i) any other Person that directly or indirectly 
through one or more intermediaries controls or is controlled by or is under common control with 
such Person (together with any Person(s) who have a familial relationship by blood, marriage or 
otherwise with such other Person) (and, for greater certainty, a trust shall be considered to be 
controlled by a majority of its trustees); (ii) any other Person (together with any Person(s) who 
have a familial relationship by blood, marriage or otherwise with such other Person) owning or 
controlling greater than fifty percent (50%) of the outstanding voting securities of, or other 
ownership interests in, such Person (or any other Person in which such Person owns greater than 
fifty percent (50%) of the outstanding voting securities or ownership interests); (iii) any officer, 
director, general partner or managing Partner of such Person; (iv) if such Person is an officer, 
director, general partner or managing Partner of any Person, the Person for which such Person acts 
in any such capacity; or (v) any Person who has a familial relationship, by blood, marriage or 
otherwise with any of the foregoing; and (vi) any Person who, pursuant to clauses (i) through (iv), 
would be an Affiliate of a Person specified in clause (v). 

“Affiliate Transfer” has the meaning set forth in Section 9.1(b). 

“Agreement” means this Fourth Amended and Restated Agreement of Limited Partnership 
of the Partnership, as it may hereafter be amended or modified from time to time. 

“Applicable Class” means, for the purposes of Section 9.6, (i) with respect to Purchased 
Partnership Interests which are Class A Limited Partnership Interests, all other Class A Limited 
Partnership Interests and (ii) with respect to Purchased Interests which are Class C Limited 
Partnership Interests, all other Class C Limited Partnership Interests. 

“Available Cash” means, for any fiscal period, the excess, if any, of (A) the sum of (i) the 
amount of all cash receipts of the Partnership during such period from whatever source and (ii) any 
cash reserves of the Partnership existing at the start of such period, less (B) the sum of (i) all cash 
amounts paid or payable (without duplication) in such period on account of expenses and capital 
expenditures incurred in connection with the Partnership’s business and approved in accordance 
with the provisions hereof (including general operating expenses, fees due and payable under this 
Agreement, taxes and amortization and/or interest on any debt of the Partnership)and (ii) any cash 
reserves to satisfy future obligations as reasonably determined by the Advisory Committee. 

“Bankruptcy” means, with respect to the affected party: (i) the entry of an order for relief 
under a Bankruptcy Code; (ii) the admission by such party in writing of its inability to pay its debts 
as they mature; (iii) the making by it of an assignment for the benefit of creditors; (iv) the filing 
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by it of a petition in bankruptcy or a petition for relief under a Bankruptcy Code or any other 
applicable federal or state bankruptcy or insolvency statute or any similar Law; (v) the expiration 
of sixty (60) days after the filing of an involuntary petition under a Bankruptcy Code or an 
involuntary petition seeking liquidation, reorganization, arrangement or readjustment of its debts 
under any other United States, Canadian, state, provincial or other insolvency Law, provided that 
the same shall not have been vacated, set aside or stayed within such sixty (60) day period; (vi) an 
application by such party for the appointment of a receiver for the assets of such party; (vii) the 
imposition of a judicial or statutory lien on all or a substantial part of its assets unless such lien is 
discharged or vacated or the enforcement thereof stayed within sixty (60) days after its effective 
date; or (viii) the liquidation, dissolution or discontinuation of business of the affected party. 

“Bankruptcy Code” means any of (i) Title 11 of the United States Code, as amended, (ii) 
the Companies Creditors Arrangement Act, as amended, (iii) the Bankruptcy and Insolvency Act, 
as amended or (iv) any similar Law of any other foreign jurisdiction, including, without limitation, 
the Companies (Winding Up and Miscellaneous Provisions) Ordinance (Cap 32) of and the 
Companies (Winding Up) Rules (Cap 32H) pursuant to Hong Kong Law. 

“Bankruptcy Plan” has the meaning set forth in the Recitals to this Agreement. 

“BFI” has the meaning set forth in the Recitals to this Agreement. 

“Business Day” means any day except Saturday or Sunday, or a statutory holiday in 
Toronto, or any day upon which banks in New York, New York or Chicago, Illinois are not 
authorized or required by Law to be closed. 

“Buyer” has the meaning set forth in Section 9.6. 

“Capital Contribution” has the meaning set forth in Exhibit B. 

“Cause” means, with respect to any Employee Owner, termination of the Employee 
Owner’s employment by the Partnership or any Subsidiary that employs the Employee Owner, by 
reason of one or more of the following having occurred (as reasonably determined by the Advisory 
Committee  based on information then known to it): such Employee Owner (a) commits, or pleads 
guilty or nolo contendere to, a felony or any other crime involving fraud, dishonesty or moral 
turpitude, other than any traffic offense that is not individually a felony; (b) materially breaches 
Employee Owner’s duties to the Partnership or any Subsidiary, including any duties under this 
Agreement so long as such breach is not cured to the reasonable satisfaction of the Partnership or 
Subsidiary (as applicable) within thirty (30) days after receipt of written notice from the 
Partnership or Subsidiary (as applicable) of such breach; (c) breaches in any material respect any 
provision of this Agreement so long as such breach is not cured to the reasonable satisfaction of 
the Partnership or Subsidiary (as applicable) within thirty (30) days after receipt of written notice 
from the Partnership or Subsidiary (as applicable) of such breach; or (d) commits an act of fraud, 
embezzlement, or misrepresentation  against the Partnership or any Subsidiary . Any determination 
by the Advisory Committee with respect to whether an Employee Owner should be terminated for 
Cause shall be made without the participation or vote of such Employee Owner. 

“Certificate” has the meaning set forth in the Recitals to this Agreement. 
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“Cessation Date” means, with respect to any Person, the date on which such Person’s 
Engagement with the Partnership and/or its Subsidiaries was terminated, and solely with respect 
to Foreman, the date on which Foreman was terminated for Cause. 

“Claims” has the meaning set forth in Section 4.2(a). 

“Class A Limited Partner” means a Partner who owns Class A Limited Partnership 
Interests in the Partnership. 

“Class A Limited Partnership Interest” means any Class A-1 Limited Partnership 
Interest or any Class A-2 Limited Partnership Interest. 

“Class A Percentage Interest” means, with respect to each Class A Limited Partner, as of 
any given time, an amount, expressed as a percentage, equal to the quotient of (i) the number of 
Class A Units (including Class A-1 Units and/or Class A-2 Units) held by such Class A Limited 
Partner, divided by (ii) the total number of Class A Units held by all Class A Limited Partners. 

“Class A-1 Limited Partnership Interest” means any Partnership Interest designated 
herein as a “Class A-1 Limited Partnership Interest”. 

“Class A-2 Limited Partnership Interest” means any Partnership Interest designated 
herein as a “Class A-2 Limited Partnership Interest”. 

“Class B Limited Partner” means a Partner who owns Class B Limited Partnership 
Interests in the Partnership. 

“Class B Limited Partnership Interest” means any Partnership Interest designated herein 
as a “Class B Limited Partnership Interest”. 

“Class C Current Preferred Return” means with respect to each outstanding Class C 
Unit, a preferred return in the amount of seven percent (7.00%) per annum payable in cash on the 
Class C Unit Price of such Class C Unit, which shall accrue daily and compound quarterly 
beginning in any calendar quarter (or portion thereof) from and after January 1, 2025 in which 
such Class C Unit is issued and outstanding, solely to the extent that the Advisory Committee 
elects to distribute Class C Preferred Return accruing during a particular calendar quarter pursuant 
to Section 8.1(c)(i).  For the avoidance of doubt, in the event that the Advisory Committee elects 
not to distribute Class C Preferred Return accruing during a particular calendar quarter, the 
outstanding Class C Units shall accrue the Class C In-Kind Preferred Return during such calendar 
quarter.    

“Class C In-Kind Preferred Return” means with respect to each outstanding Class C 
Unit, a preferred return in the amount of eight percent (8.00%) per annum payable in kind on the 
Class C Unit Price of such Class C Unit, which shall accrue daily and compound on a quarterly 
basis beginning in any calendar quarter (or portion thereof) from and after January 1, 2025 in 
which such Class C Unit is issued and outstanding, to the extent that the Advisory Committee 
elects not to make a distribution of Available Cash for the payment of Class C Preferred Return 
accruing during such calendar quarter pursuant to Section 8.1(c)(i).  To the extent that the Advisory 
Committee elects not to distribute Class C Current Preferred Return accruing during a particular 
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calendar quarter, any Class C In-Kind Preferred Return accruing on the outstanding Class C Units 
for such period shall be converted to additional Class C Units (in each case, at the Class C Purchase 
Price) held by the applicable Class C Limited Partner, effective as of the end of the calendar quarter 
in which such Class C In-Kind Preferred Return accrued and the Class C Preferred Return shall 
accrue thereon.   

“Class C Limited Partner” means a Partner who owns Class C Limited Partnership 
Interests in the Partnership. 

“Class C Limited Partnership Interest” means any Partnership Interest designated herein 
as a “Class C Limited Partnership Interest”. 

“Class C Liquidation Preference” means an amount equal to the sum of (i) for each Class 
C Unit, the Class C Unit Price, plus (ii) any accrued and unpaid Class C Preferred Return. 

“Class C Percentage Interest” means with respect to each Class C Limited Partner, as of 
any given time, an amount, expressed as a percentage, equal to the quotient of (i) the number of 
Class C Units held by such Class C Limited Partner, divided by (ii) the total number of Class C 
Units held by all Class C Limited Partners. 

“Class C Preferred Return” means, for each Class C Unit, for each calendar quarter (or 
portion thereof) commencing as of January 1, 2025 and ending as of the date on which such Class 
C Unit has been redeemed, either (i) the Class C Current Preferred Return accruing during such 
calendar quarter (or portion thereof), to the extent that the Advisory Committee elects to make a 
cash payment of any or all of the Class C Current Preferred Return for such calendar quarter 
pursuant to Section 8.1(c)(i), or (ii) the Class C In-Kind Preferred Return accruing during such 
calendar quarter (or portion thereof), in the event that the Advisory Committee elects not make a 
cash distribution of Class C Current Preferred Return for such calendar quarter; provided that if, 
in any quarter, the Partnership pays a portion of the Class C Current Preferred Return, but not the 
full amount thereof, then for such purposes (A) the Class C Preferred Return shall accrue at the 
Class C Current Preferred Return rate with respect to the percentage of the Class C Unit Price of 
the then outstanding Class C Unit price which is proportionate with the percentage of the full Class 
C Current Preferred Return which is paid and (B) the Class C Preferred Return shall accrue at the 
Class C In-Kind Return rate with respect to the remainder of the Class C Unit Price of the then 
outstanding Class C Units.  Notwithstanding the foregoing with respect to the calendar quarter in 
which the redemption of a Class C Unit occurs, the Class C Preferred Return with respect to such 
calendar quarter shall accrue as Class C Current Preferred Return and shall be included as accrued 
and unpaid Class C Preferred Return in the calculation of the Class C Liquidation Preference for 
such Class C Unit. For the avoidance of doubt any Class C Current Preferred Return that has 
accrued and not been paid for a particular period shall convert to a Class C In-Kind Preferred 
Return as set forth herein and shall no longer be deemed accrued and unpaid. 

“Class C Redemption Date” means the date that is six (6) months after the final maturity 
date of the Mezzanine Facility. 

“Class C Unit Call Notice” has the meaning set forth in Section 9.9(b). 

“Class C Unit Call Right” has the meaning set forth in Section 9.9(b). 
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“Class C Unit Price” means $100.00, as appropriately adjusted for any unit splits, unit 
combinations, recapitalizations, reclassifications, reorganizations, mergers and the like of the 
Class C Units . 

“Class C Unit Put Notice” has the meaning set forth in Section 9.9(a). 

“Class C Unit Put Right” has the meaning set forth in Section 9.9(a). 

“Class D Exercise Notice” has the meaning set forth in Section 6.4(d). 

“Class D Limited Partner” means a Partner who owns Class D Limited Partnership 
Interests in the Partnership. 

“Class D Limited Partnership Interest” means any Partnership Interest designated herein 
as a “Class D Limited Partnership Interest”. 

“Code” means the Internal Revenue Code of 1986, as amended, or any corresponding 
provision(s) of succeeding Law. 

“Company Budget” means an annual operating budget for the Partnership and its 
Subsidiaries, on a consolidated basis. 

“Competitive Business” has the meaning set forth in Section 4.5(a). 

“Confidential Information” has the meaning set forth in Section 5.5.   

“Corporate Opportunities Group” has the meaning set forth in Section 12.19. 

“Covered Person” has the meaning set forth in Section 4.1(a). 

“Current Partners” has the meaning set forth in the preamble to this Agreement. 

“Drag Sale Notice” has the meaning set forth in Section 9.7(a). 

“Drag Sale Purchase Agreement” has the meaning set forth in Section 9.7(a). 

“Drag Along Portion” means, with respect to each class of Partnership Interests being 
sold by the Drag-Along Selling Partners, the number of Units equal to (a) the total number of Units 
of such class held by the Dragged Party, (b) multiplied by a fraction, (i) the numerator of which is 
the total number of Units of such class to be sold by the Drag Along Seller in connection with the 
Drag Along Transaction, and (ii) the denominator of which is the total number of Units of such 
class held by the Drag-Along Selling Partners. 

“Drag-Along Sale” has the meaning set forth in Section 9.7(a). 

“Drag-Along Selling Partners” has the meaning set forth in Section 9.7(a). 

“Dragged Partners” has the meaning set forth in Section 9.7(a). 
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“EBITDA” means [____________________________].2 

“Effective Date” has the meaning set forth in the preamble to this Agreement. 

“Eligible Tag Participants” has the meaning set forth in Section 9.6(a). 

“Employee Owner” means each of Foreman or any Class B Limited Partner, in each case, 
for so long as such Person is employed by or is otherwise a service provider to the Partnership or 
any of its Subsidiaries. 

“Engage” has the meaning set forth in Section 4.5(a). 

“Engagement” means an employment-type or service type arrangement between any 
Employee Owner and any one or more of the Partnership or any of its Subsidiaries. 

“ERISA” has the meaning set forth in Section 2.8(k) 

“Exempt Offering” shall mean any issuance of the Partnership which is: 

(i) an issuance of Class B Limited Partnership Interests in connection with the 
Management Incentive Plan; 

(ii) issued as a dividend, distribution or Units split or combination provided, that, in the 
case of any such dividend, distribution or Unit split with respect to the Class A Units or the Class 
B Units, a pro rata dividend, distribution, split or combination is made with respect to all Class A 
Units and Class B Units; 

(iv) issued to banks, equipment lessors or other financial institutions, or to real property 
lessors pursuant to a debt financing, equipment leasing or real property leasing transaction 
approved by the Advisory Committee; 

(iv) issued to suppliers or third party service providers in connection with the provision 
of goods or services pursuant to transactions on an arms’ length basis that have been approved by 
the Advisory Committee; 

(v) issued pursuant to an arms’ length basis acquisition of another business by the 
Partnership or any of its Subsidiaries by merger, purchase of substantially all of the assets or other 
reorganization or to a joint venture agreement, provided that such issuances are approved by the 
Advisory Committee; or 

(vi) issued in connection with collaboration, trademark or product license, 
development, distribution, marketing or other similar agreements or strategic partnerships 
approved by the Advisory Committee. 

 
2 NTD: EBITDA definition to be agreed.  To reconcile with any applicable definitions in the Senior Credit 

Agreement. 
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“Falcon” has the meaning set forth in the preamble to this Agreement. 

“Financial Rights” means the rights of a Partner or his, her or its permitted successors in 
interest, under the Act and this Agreement, to receive distributions, as described in this Agreement 
and to share in the Profits (as defined in Exhibit B, Section 2.2) and Losses (as defined in 
Exhibit B, Section 2.2) of the Partnership. 

“Fiscal Year” means the fiscal year of the Partnership, which shall be the calendar year; 
and upon termination of the Partnership, “Fiscal Year” shall be the period from the end of the last 
preceding Fiscal Year to the date of such termination. 

“FMV” means the total consideration that would be received upon a sale of all outstanding 
Units as if they were being sold in a single transaction on the Triggering Date and the proceeds of 
such sale were distributed to the Partners in accordance with terms hereof, as may be reasonably 
determined by the Advisory Committee (including the approval of Independent Representative).  

“Foreman” has the meaning set forth in the preamble to this Agreement. 

“Founder Limited Partners” has the meaning set forth in the preamble to this Agreement. 

“Founder Limited Partner’s Class C Percentage Interest” means with respect to a 
Founder Limited Partner, as of any given time, an amount, expressed as a percentage, equal to the 
quotient of (i) the number of Class C Units held by such Founder Limited Partner, divided by (ii) 
the total number of Class C Units held by all Founder Limited Partners. 

“Founder Representatives” has the meaning set forth in Section 3.1(a). 

“Funding Partner” has the meaning set forth in Section 6.4(d). 

“GAAP” means U.S. generally accepted accounting principles consistently applied with 
the Partnership’s historical practices. 

“General Partner” has the meaning set forth in the preamble to this Agreement. 

“General Partner Interest” means the Partnership Interest designated herein as a 
“General Partner Interest”. 

“Governance Rights” means all of a Partner’s rights as a Partner of the Partnership, under 
the Act (subject to the terms of this Agreement as applicable), the Certificate and this Agreement, 
except such Partner’s Financial Rights; the term shall include, without limitation, the right to vote 
and participate in the management of the Partnership and to bind the Partnership as set forth in the 
provisions of this Agreement. 

“Hurdle Amount” has the meaning set forth in Section 2.7(c)(iv). 
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“Indebtedness” has the meaning ascribed to such term in the Senior Credit Documents, as 
in effect on the Effective Date and without giving effect to any amendment, waiver, consent or 
other modification occurring after the Effective Date.3 

“Independent Representative” has the meaning set forth in Section 3.1(a)(iii). 

“Information Rights” means those rights to information about the Partnership assets, 
operations, financial affairs, and its Subsidiaries, Partners, Partnership Interests and other matters 
as are afforded a Partner pursuant to the Act (subject to the terms of this Agreement as applicable) 
and the provisions of this Agreement. 

“IRS” means the Internal Revenue Service and any successor agency or entity thereto. 

“IPO” means an initial public offering of securities to the public pursuant to an effective 
registration statement under the Securities Act where such securities are listed and traded on an 
established United States or non-United States securities exchange. 

“Laws” means collectively, all US, Canadian, Chinese, other foreign, state, provincial and 
local laws, statutes, codes, ordinances, orders, rules and regulations which have been duly 
authorized and are currently in effect and/or hereinafter enacted, including judicial opinions, 
subpoenas, or precedential authority in the applicable jurisdiction, and including, without 
limitation, all environmental laws, all rules and regulations relating to life safety and the Americans 
with Disabilities Act of 1990, 42 U.S.C. 12101, as from time to time amended. 

“Legal Dispute” means any action, claim, suit, hearing, arbitration, investigation, charge, 
complaint, demand, proceeding or similar action. 

“Limited Partners” means the Class A Limited Partners, the Class B Limited Partners and 
the Class C Limited Partners, and any other Person admitted as a limited partner of the Partnership 
in accordance with the terms of this Agreement.  

“MacDonald” has the meaning set forth in the preamble to this Agreement. 

“Major Decision” means each of the following actions with respect to the Partnership and 
each of its Subsidiaries (i) engage in any business not described in Section 2.4(a), (ii) any merger, 
consolidation, other similar business combination involving the Partnership or any Subsidiary or 
any Sale Event, except any such merger, consolidation, other similar business combination 
involving the Partnership or a Subsidiary in which the Partnership Interests outstanding 
immediately prior to such merger, consolidation, other similar business combination continue to 
represent, or are converted into or exchanged for shares of capital stock or equity that represent, 
immediately following such merger, consolidation, other similar business combination at least a 
majority, by voting power, of the capital stock or equity of (1) the surviving or resulting 
corporation or entity or (2) if the surviving or resulting corporation or entity is a wholly owned 
Subsidiary of another corporation or entity immediately following such merger, reorganization or 
consolidation, the parent corporation or entity of such surviving or resulting corporation or entity, 

 
3 NTD:  Subject to update based upon the final Senior Credit Documents.  
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(iii) the making by the Partnership or any Subsidiary of any guaranty or indemnity for the benefit 
of any Person other than the Partnership or any Subsidiary, (iv) entering into any transaction 
between the Partnership or any Subsidiary, on one hand, and any Partner or its Affiliates, on the 
other hand; provided, however, that (a) any redemption or repurchase of Units by the Partnership, 
(b) any agreement or arrangement with any employee or consultant of the Partnership or any 
Subsidiary, including the awarding of any award or bonus under a Management Incentive Plan, 
and (c) any other transaction between the Partnership or any Subsidiary, on one hand, and any 
Partner or its Affiliates, on the other hand, as specifically permitted by this Agreement, shall not 
be considered a Major Decision, (v) any Transfer of all or any part of a Limited Partner’s 
Partnership Interest described in Section 9.1, (vi) initiate any dissolution, liquidation, winding up, 
recapitalization, reorganization or bankruptcy involving the Partnership or any of its direct or 
indirect Subsidiaries, (vii) directly or indirectly issue any additional interests in the Partnership or 
admit any additional Person as a partner of the Partnership, or sell any equity interests in any 
Subsidiary other than (i) to the Partnership or a Subsidiary which is directly or indirectly wholly 
owned by the Partnership or (ii) issuance of Class B Units pursuant to the Management Incentive 
Plan, (viii) undertake any transaction or series of transactions that results in the acquisition or 
disposition of any assets or business for consideration in excess of $2,500,000, (ix) institute, 
defend or settle any litigation or arbitration proceeding (either by it or against it) together with any 
costs incurred (or likely to be incurred) by it in connection therewith in excess of $1,250,000, (x) 
appoint or terminate any executive officer of the Partnership or any of its Major Subsidiaries, (xi) 
approve, adopt, amend or otherwise alter the Company Budget (other than pursuant to a Company 
Budget Rollover), (xii) cause the Partnership and its Subsidiary’s aggregate expenditures, on a 
consolidated basis, during any fiscal year to exceed by more than 5% the expenditures provided 
pursuant to the then applicable Company Budget, other than as a result of any Tariff Adjustments, 
(xii) consummate an IPO or take any action that results in the Partnership becoming a public 
reporting company under the Exchange Act; (xiii) amend or modify the Management Incentive 
Plan, or create any new employee benefit plan; and (xiv) adopt or change any material method of 
tax accounting, make, change or revoke any material tax election (including elections referenced 
in Article 7 and Exhibit B), make a material amendment to any tax return, surrender any right to 
claim a material refund or offset of any taxes, make a request for a material tax ruling, enter into a 
closing agreement with respect to or settle or compromise any material tax liability, or consent to 
any extension or waiver of the limitation period applicable to any material tax claim or assessment. 

“Major Investor” means Falcon, so long as Falcon and/or its Affiliates collectively own 
either (i) any Class C Units or (ii) Class A Units equal to at least fifty percent (50%) of the Class 
A Units held by it as of the Effective Date. 

“Management Incentive Plan” has the meaning set forth in Section 2.7(c)(i). 

“Material Subsidiary” means Basic Fun, Inc. and Basic Fun Holdco, LLC. 

“Maximum Combined Marginal Rate” means, with respect to a particular taxable year, 
the percentage determined by adding the maximum marginal federal income tax rate and the 
maximum marginal state income tax rate in the State of New York for individuals filing joint 
returns for such taxable year, and taking into account any applicable deductions from federal 
income taxes on account of the payment of such state income taxes. 
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“Mezzanine Facility” means [the credit facility issued under that certain Amended and 
Restated Credit Agreement among BFI, as borrower, Basic Fun Holdco, LLC and certain 
Subsidiaries thereof from time to time party thereto, as loan parties, the financial institutions party 
thereto, as lenders, and Royal Bank of Canada, as collateral agent, among others, or any Permitted 
Refinancing thereof]. 

“Minority Approval” means the Required Approval of the Advisory Committee which 
includes the affirmative vote or consent of either (x)the Independent Representative or (y) one or 
more of the Falcon Representative. 

“New Partnership Interest” means any Partnership Interest that is not issued and 
outstanding as of the Effective Date. 

“Nonfunding Partner” has the meaning set forth in Section 6.4(d). 

“Partner” or “Partners” means and includes the Current Partners listed in the preamble 
to this Agreement and any Persons admitted as Additional Partners or Substitute Partners pursuant 
to the provisions of this Agreement, but such term shall not include any Persons who have ceased 
to be Partners. 

“Partnership” has the meaning set forth in the preamble to this Agreement. 

“Partnership Call” has the meaning set forth in Section 9.8(a).  

“Partnership Interest” means a Partner’s entire interest in the Partnership, including Class 
A Limited Partnership Interests, Class B Limited Partnership Interests, Class C Limited 
Partnership Interests and General Partner Interests in the Partnership, and including such Partner’s 
Financial Rights, Governance Rights and Information Rights as applicable. 

“Percentage Interest” of a Limited Partner means as of any given time: 

(1) as to each Class A-1 Limited Partner, the quotient (expressed as a percentage) of (x) 
the number of Class A-1 Limited Partnership Interests owned by such Class A-1 Limited Partner 
divided by (y) the number of Units Class A Limited Partnership Interests then outstanding; and  

(2) for as to each Class A-2 Limited Partner and each Class B Limited Partner, the product 
(expressed as a percentage) of  

(x) the quotient of (A) the number Units of Class A-2 Limited Partnership Interests 
or Class B Limited Partnership Interests (as applicable) held by such Partner divided by 
(B) the total number of Units of Class A-2 Limited Partnership Interests and Class B 
Limited Partnership Interests issued and outstanding as of such time, multiplied by  

(y) the quotient of (x) the number of Units of Class A-2 Limited Partnership 
Interests then outstanding, divided by (y) the number of Units of Class A Limited 
Partnership Interests then outstanding.   
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Notwithstanding the foregoing, and for the avoidance of doubt, for purposes of determining the 
Percentage Interests of the Limited Partners: (i) no outstanding Class B Limited Partnership 
Interest will be included in the calculation of such Percentage Interests unless and until 
distributions equal to the Hurdle Amount with respect to such Class B Limited Partnership 
Interests have been made in accordance with Section 8.1(c)(ii); and (ii) to the extent that any Class 
B Limited Partnership Interests are unvested in accordance with the terms and conditions of the 
award agreement pursuant to which such Class B Limited Partnership Interests are issued, such 
unvested Class B Limited Partnership Interests shall be excluded in calculating the Percentage 
Interests of the Limited Partners and Limited Partners.  

For clarity, neither the Class C Limited Partnership Interests nor the Class D Limited Partnership 
Interests, to the extent issued, shall have any Percentage Interest and shall not be included for any 
purposes in calculating Percentage Interests.   

“Permitted Refinancing” means a refinancing of the Indebtedness under the Senior Credit 
Documents or Mezzanine Facility which is approved by the Advisory Committee and, to the extent 
expressly required by Section 3.2(a)(iv), Falcon. 

“Permitted Transferee” means, with respect to any Partner: (i) in the case of a Partner 
which is a trust, its beneficiaries, (ii) in the case of a Partner which is neither a trust nor an 
individual, the Affiliates of such Partner, (iii) in the case of a Partner which is an individual (A) 
the spouse, lineal descendants, and spouses of lineal descendants of the Partner; or (B) any trust in 
which all of the current beneficiaries (whether mandatory or discretionary) consist of any one or 
more of the Partner and Persons described in subparagraph (A) of this definition, (iv) any Person 
that is wholly-owned and controlled by the Partner and (v) in the case of Falcon, to any partners 
of Falcon. 

“Person” means any individual, corporation, limited liability company, partnership, 
limited liability partnership, joint venture, association, joint stock company, trust (including any 
beneficiary thereof), unincorporated organization, or government or any agency or political 
subdivision thereof. 

“Profits” has the meaning set forth in Section 2.2 of Exhibit B. 

“Purchase Agreement” has the meaning set forth in Section 9.6. 

“Purchased Partnership Interests” has the meaning set forth in Section 9.6. 

“Redemption Closing” has the meaning set forth in Section 9.8(d). 

“Relationship Conditions” has the meaning set forth in Section 4.5. 

“Representative” has the meaning set forth in Section 3.1. 

“Required Approval” has the meaning set forth in Section 3.1(b). 

“Required Distributions” has the meaning set forth in Section 8.1(b). 
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“Restrictive Covenants” has the meaning set forth in Section 4.5. 

“Restricted Parties” has the meaning set forth in Section 4.5(a).  

“Restricted Period” has the meaning set forth in Section 4.5. 

“Rights Offering Notice” has the meaning set forth in Section 6.4(b). 

“ROFR Notice” has the meaning set forth in Section 9.6(d). 

“ROFR Parties” has the meaning set forth in Section 9.6(d). 

“Sale Event” means (i) a sale of all or substantially all of the assets of the Partnership, in 
one transaction or a series of transactions, (ii) a sale or other transfer of outstanding Partnership 
Interests, merger, consolidation, share exchange, business combination or recapitalization, in one 
transaction or a series of transactions, that results in the holders of Units immediately prior to such 
transaction beneficially owning less than a majority of (A) the outstanding Units immediately after 
such transaction, or (B) in the case of a merger, consolidation or similar transaction where the 
Partnership is not the surviving entity, the outstanding equity interests in the surviving entity, or 
(iii) any other transaction or series of transactions having a substantially similar effect to those 
described in clauses (i) or (ii) of this definition. 

“Sale Notice” has the meaning set forth in Section 9.6(a). 

“Second A&R Partnership Agreement” has the meaning set forth in the Recitals to this 
Agreement. 

“Securities Act” has the meaning set forth in Section 2.8(e). 

“Securities Laws” has the meaning set forth in Section 2.8(e). 

“Senior Credit Agreement”   means [____________]. 

“Senior Credit Documents” means the credit agreements and related documents set forth 
on Schedule 2 hereto and any credit agreements and related documents entered into in connection 
with any Permitted Refinancing. 

“Subject Interests” has the meaning set forth in Section 9.8(a).  

“Subsidiary” means any entity in which a Person holds any ownership interest, whether 
directly or through one or more other Persons. 

“Substitute Partner” means a Person to whom Partnership Interests have been transferred 
and who, with the approval of the Advisory Committee or as otherwise herein provided, is admitted 
as a Partner of the Partnership in the place and stead of the transferor of the subject Partnership 
Interests. 

“Tariff Adjustments” means any increase in expenses of the Partnership or its 
Subsidiaries resulting from the imposition of new, additional or increased tariffs, customs tolls, 
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custom duties or similar charges imposed upon the Partnership or its Subsidiaries or the goods and 
services which it purchases or sells after the date of the last Company Budget (which in this case 
shall not include any roll-over of a Company Budget for a prior period). 

“Third A&R Partnership Agreement” has the meaning set forth in the Recitals to this 
Agreement. 

“Toy Category” means the categories of toys set forth on Exhibit [D]. 

“Transfer” means, with respect to any Partner, any direct, indirect or synthetic (including 
by reference under a derivatives or similar contract) transfer, sale, resignation, pledge, 
hypothecation, encumbrance, assignment or other disposition of any portion of the Partnership 
Interest of such Partner or the proceeds thereof (whether voluntarily, involuntarily, by operation 
of law or otherwise). 

“Treasury Regulations” means the regulations promulgated under the Code, as such 
regulations are in effect from time to time. 

“Triggering Date” means with respect to any Partnership Call, (i) if notice of the exercise 
of the Partnership Call by the Partnership pursuant to Section 9.8(b) is delivered within one year 
of the Cessation Date of the applicable Employee Owner, the Cessation Date of such Employee 
Owner and (ii) in all other circumstances, the date of the delivery of such notice. 

“Unit” has the meaning set forth in Section 2.7. 

1.2 Terms Generally.  For all purposes of this Agreement except as otherwise expressly 
provided or unless the context otherwise requires: the terms defined in this Article (or elsewhere 
herein) include both the plural and the singular; the words “herein,” “hereof” and “hereunder” and 
other words of similar import refer to this Agreement as a whole and not to any particular Article, 
Section or other subdivision; and the words “including” and “include” and other words of similar 
import shall be deemed to be followed by the phrase “without limitation.” 

ARTICLE 2 
THE PARTNERSHIP AND ITS BUSINESS 

2.1 Partnership Name.  The business of the Partnership shall be conducted under the name of 
Basic Fun, LP.  Legal and beneficial title to any properties, real and personal, which may at any 
time during the term of the Partnership be owned or leased by the Partnership shall be held in the 
name of the Partnership. 

2.2 Term.  The term of the Partnership commenced on the filing of the Certificate with the 
Secretary of State of Delaware and shall continue in full force and effect until terminated following 
dissolution as hereinafter provided.  The existence of the Partnership as a separate legal entity shall 
continue until the cancellation of the Certificate as provided in the Act. 

2.3 Filing of Certificate and Amendments.  On July 28, 2017 the Certificate was filed with 
the Secretary of State of the State of Delaware.  The Partners hereby agree to execute and file any 
required amendments to the Certificate and shall do all other acts requisite for the constitution of 
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the Partnership as a limited partnership pursuant to the laws of the State of Delaware or any other 
applicable law. 

2.4 Business; Scope of Partners’ Authority. 

(a) The Partnership is organized primarily to (i) engage through its Subsidiaries in the 
creation, design, manufacturing, licensing, distribution, marketing and sales of toys, games, and 
children’s, novelty and entertainment products as well as ancillary products, (ii) engage in any 
other lawful purpose permitted under the Act and (iii) do any and all acts and things related, 
necessary, appropriate, proper, advisable, incidental to, convenient or desirable for the furtherance 
and accomplishment of the purposes and business described herein and for the protection and 
benefit of the Partnership, including full power and authority to enter into, perform and carry out 
contracts of any kind, borrow money and issue evidences of indebtedness whether or not secured 
by any mortgage, deed of trust, pledge or other lien, acquire, own, manage, lease, improve or 
develop any real property (or any interest therein), and sell, transfer and dispose of any such real 
property. 

(b) Except as otherwise expressly and specifically provided in this Agreement, no 
Partner shall have any authority to bind, to act for, to sign for or to assume any obligation or 
responsibility on behalf of, any other Partner.  Neither the Partnership nor any Partner shall, by 
virtue of executing this Agreement, be responsible or liable for any indebtedness or obligation of 
any other Partner incurred or arising either before or after the Effective Date, except, as to the 
Partnership, those joint responsibilities, liabilities, indebtedness, or obligations expressly assumed 
by the Partnership as of the Effective Date or incurred after the Effective Date pursuant to and as 
limited by the terms of this Agreement. 

(c) The Partners shall conduct the business and affairs of the Partnership in accordance 
with this Agreement and the Partner’s implied contractual obligation of good faith and fair dealing. 

2.5 Principal Office; Registered Agent.  The principal office of the Partnership shall be at 
301 Yamato Rd., Suite 4200, Boca Raton, FL  33431.  The Partnership may change its place of 
business to such location or locations as may at any time or from time to time be determined by 
the General Partner.  The name and address of the Partnership’s registered agent in Delaware is 
set forth in the Certificate. 

2.6 Addresses of the Partners.  The addresses of the Partners are as set forth in Exhibit A 
hereto.  A Partner may change his or its address for notice by sending written notice of the new 
address to the General Partner in the manner set forth herein. 

2.7 Classes and Rights of Partners.  As of the Effective Date, the Partnership shall have five 
classes of Partnership Interests, which are designated General Partner Interest, Class A Limited 
Partnership Interest, Class B Limited Partnership Interest, Class C Limited Partnership Interest 
and Class D Limited Partnership Interest.  Partnership Interests shall be represented by Units (each 
a “Unit”) with each Unit of the same class or series of Partnership Interest having pro rata and 
equivalent rights (except to the extent provided in Section 2.7(c)). 

(a) General Partner Interests.  Each Person who owns a General Partner Interest as 
indicated by such Person’s execution and delivery of the signature pages hereto shall be a General 
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Partner to the extent of such General Partner Interest and, as such, has all rights, privileges and 
obligations as are conferred upon General Partners by this Agreement and by provisions of the Act 
which are not inconsistent with the terms of this Agreement to the extent of such General Partner 
Interest.  As of the Effective Date, BF GP, Inc., shall own all of the General Partner Interests and 
be the sole general partner of the Partnership. 

(b) Class A Limited Partnership Interests.  Each Person who owns a Class A Limited 
Partnership Interest and who has been admitted as a Class A Limited Partner in accordance with 
the terms of this Agreement shall be a Class A Limited Partner to the extent of such Class A 
Limited Partnership Interest and, as such, has all rights, privileges and obligations as are conferred 
upon Class A Limited Partners by this Agreement and by provisions of the Act which are not 
inconsistent with the terms of this Agreement to the extent of such Class A Limited Partnership 
Interest.  One or more Class A Limited Partners may be hereafter admitted from time to time, but 
only in accordance with the terms and conditions of this Agreement.   

(i) Except as expressly provided herein, the Class A Limited Partners shall 
have no right to vote on, approve of, consent to or otherwise participate in any decision-making 
matters pertaining to the Partnership or any of its affairs, all such rights being reserved to and 
vested in the Advisory Committee and the General Partner. 

(ii) The Class A Limited Partnership Interests shall be divided into two (2) 
series denoted as either Class A-1 Limited Partnership Interests or Class A-2 Limited Partnership 
Interests, with each of them having equivalent rights and preferences except as otherwise expressly 
set forth in this Agreement.  As of the Effective Date, each of Falcon and the Founder Limited 
Partners hereby continue as Limited Partners of the Partnership. The number of Class A-1 Units 
owned by Falcon as of the Effective Date (after giving effect to the effectiveness of the Bankruptcy 
Plan and the adoption of this Agreement) is set forth on Exhibit A hereto.  The number of Class 
A-2 Units owned by each of MacDonald and Foreman as of the Effective Date (after giving effect 
to the effectiveness of the Bankruptcy Plan and the adoption of this Agreement) is set forth on 
Exhibit A hereto. 

(c) Class B Limited Partnership Interests.  Each Person who owns a Class B Limited 
Partnership Interest and who has been admitted as a Class B Limited Partner in accordance with 
the terms of this Agreement shall be a Class B Limited Partner to the extent of such Class B 
Limited Partnership Interest and, as such, has all rights, privileges and obligations as are conferred 
upon Class B Limited Partners by this Agreement and by provisions of the Act which are not 
inconsistent with the terms of this Agreement to the extent of such Class B Limited Partnership 
Interest. 

(i) The Partnership may issue Class B Limited Partnership Interests solely to 
employees, consultants or other service providers to the Partnership or any of its Subsidiaries and 
admit them (and their Permitted Transferees) as Class B Limited Partners pursuant to a 
management incentive plan adopted by the Advisory Committee and approved in writing by 
Foreman (a “Management Incentive Plan”) and which shall authorize the issuance of a number 
of Class B Units  that shall not exceed ten percent (10%) of the aggregate total then-outstanding 
number of Class A-1 Units, Class A-2 Units and Class B Units. [NTD: The Management 
Incentive Plan will be adopted upon, or as soon as practicable after, the Effective Date]  
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Subject to Section 3.2(a)(vi), Class B Limited Partnership Interests shall be issued by the 
Partnership to such Persons and in such amount as provided by resolutions of the Advisory 
Committee.  For the avoidance of doubt, and notwithstanding anything to the contrary in this 
Agreement (i) in no event will the Percentage Interest of the Class A-1 Limited Partnership 
Interests be diluted as a result of the Class B Units issued in respect of the Management Incentive 
Plan and (ii) for all purposes of this Agreement the Class A-1 Limited Partnership Interests shall 
receive all distributions and other economic entitlements as if no Class B Units were issued in 
connection with the Management Incentive Plan. 

(ii) The issuance of Class B Limited Partnership Interests shall be granted 
subject to such vesting and forfeiture terms, and such optional or mandatory purchase and sale 
provisions, as are determined in accordance with the Management Incentive Plan at or prior to the 
time of grant, and as reflected in an award agreement entered into between the Partnership and the 
applicable Class B Limited Partner. 

(iii) Each Class B Limited Partnership Interest shall constitute a “profits 
interest” within the meaning of Rev. Proc. 93-27, 1993-2 C.B. 343.  In accordance with Rev. Proc. 
2001-43, 2001-2 C.B. 191, the Partnership shall treat a Class B Limited Partner as the owner of 
such profits interest from the date it is granted, and shall file the Partnership’s IRS Form 1065, and 
issue appropriate Schedule K-1s (or the equivalent, if the Partnership is not required to file IRS 
Form 1065) to each Class B Limited Partner, allocating to such Class B Limited Partner its 
distributive share of all items of income, gain, loss, deduction and credit associated with such 
profits interests as if it were fully vested.  Each Class B Limited Partner shall be required to take 
into account such distributive share in computing its income tax liability for the entire period 
during which it holds Class B Limited Partnership Interests.  The undertakings contained in this 
clause (B) shall be construed in accordance with Section 4 of Rev. Proc. 2001-43. 

(iv) The Management Incentive Plan will provide that each Class B Limited 
Partnership Interest shall be assigned an amount (the “Hurdle Amount”) for such Unit by the 
Advisory Committee at the time of the issuance of such Class B Limited Partnership Interest, 
which amount shall at least be equal to (x) the net equity value of the Partnership immediately 
prior to the grant of such Class B Limited Partnership Interest, as reasonably determined in good 
faith by the Advisory Committee minus (y) the aggregate Class C Liquidation Preference as of 
such date.  Unless otherwise provided by the Advisory Committee, the Hurdle Amount with 
respect to each Class B Limited Partnership Interest shall be increased from time to time by the 
amount of cash and the fair market value of other property contributed to the capital of the 
Partnership between the date of grant of such Class B Limited Partnership Interest and the date of 
any distribution thereon on account of Class A Limited Partnership Interests and any other 
securities which participate pro rata in distributions with the Class A Limited Partnership Interests.  

(v) Except as expressly provided herein, the Class B Limited Partners shall 
have no right to vote on, approve of, consent to or otherwise participate in any decision making 
matters pertaining to the Partnership or any of its affairs, all such rights being reserved to and 
vested in the Advisory Committee and the General Partner. 

(d) Class C Limited Partnership Interests.  Each Person who owns a Class C Limited 
Partnership Interest and who has been admitted as a Class C Limited Partner in accordance with 
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the terms of this Agreement shall be a Class C Limited Partner to the extent of such Class C 
Limited Partnership Interest and, as such, has all rights, privileges and obligations as are conferred 
upon Class C Limited Partners by this Agreement and by provisions of the Act which are not 
inconsistent with the terms of this Agreement to the extent of such Class C Limited Partnership 
Interest. 

(i) The number of Class C Units held by each Class C Limited Partner as of 
the Effective Date (after giving effect to the effectiveness of the Bankruptcy Plan and the adoption 
of this Agreement) is set forth opposite such Class C Limited Partner’s name on Exhibit A to this 
Agreement.  The Partnership shall not issue any additional Class C Limited Partnership Interests 
after the Effective Date except to the extent permitted in accordance with the terms and conditions 
of Section 6.4. 

(e) Class D Limited Partnership Interests.  To the extent permitted in Section 6.4, the 
Partnership may issue Class D Limited Partnership Interests, which shall have the same rights and 
privileges as the Class C Limited Partnership Interests (including, without limitation, the same 
price per Unit, the same right to preferred returns, and the same redemption rights); provided, 
however, that the Class D Limited Partnership Interests shall have priority to the Class C Limited 
Partnership Interests with respect to distribution rights and, if upon a redemption there are 
insufficient funds to redeem all of the outstanding Class C Limited Partnership Interests and Class 
D Limited Partnership Interests, the proceeds shall be applied first to redeem the Class D Limited 
Partnership Interests and then the Class C Limited Partnership Interests (on a pro rata basis).  In 
the event that any such Class D Limited Partnership Interests are issued by the Partnership, the 
Partners hereby agree that the General Partner shall have the right to amend this Agreement to 
reflect the establishment of the Class D Limited Partnership Interests and the rights and privileges 
thereof, notwithstanding that such rights and privileges may have an adverse effect on the rights 
and privileges of the Class C Limited Partnership Interests.  As of the Effective Date, no Class D 
Units are outstanding. 

(f) Additional Classes.  In addition, but subject to compliance with Section 6.4, Section 
6.5, and Section 3.2 (as expressly applicable), the Advisory Committee shall have the authority to 
create and issue additional classes of Partnership Interests (each an “Additional Class”), on such 
terms and with such rights, preferences and priorities as the Advisory Committee may designate 
at such time, and the Advisory Committee shall be authorized to amend the terms of this 
Agreement, without the consent of any Partner, to create such Additional Class. 

(g) Nature of Partners’ Interests.  The interests of the Partners in the Partnership shall 
include the Partners’ respective (i) shares of the capital, profits and losses of the Partnership and 
(ii) rights to receive distributions and allocations of income, gain, loss, deduction, credit or similar 
items, as set forth herein (as applicable).  The interests of the Partners in the Partnership shall be 
personal property for all purposes.  Except as is otherwise provided herein, a Partner, unless the 
Partner is the General Partner, shall take no part, and shall not interfere in any way, in the 
management, conduct or control of the business of the Partnership and shall have no right or 
authority to act for, vote or bind the Partnership. 

(h) Names and Contact Information of the Partners.  Appropriate contact information 
for each Partner shall be provided to the Partnership by each Partner, and each Partner shall 
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promptly notify the Partnership of any change to such information.  Unless and until the 
Partnership receives a notice to the contrary, the Partnership may rely on the information most 
recently made available to it by the Partner. 

(i) Resignation.  Except as otherwise provided herein, a Partner may not resign or 
withdraw from the Partnership prior to the dissolution and winding up of the Partnership. 

(j) Partition.  Each Partner irrevocably waives any right that such Partner may have to 
maintain an action for partition and no Partner shall have the right to partition any assets of the 
Partnership, nor shall a Partner make an application or proceeding for a partition of any assets of 
the Partnership.  Upon any breach of the provisions of this section by any Partner, the other 
Partners (in addition to all other rights and remedies afforded by Law or equity) shall be entitled 
to a decree or order restraining or enjoining such application, action or proceeding.  The Partners 
expressly agree that damages at law would be an inadequate remedy for a breach or threatened 
breach of the restrictions set forth in this Section 2.7(h). 

2.8 Representations by the Partners.  Each Partner represents, warrants, agrees and 
acknowledges that: 

(a) Due Formation; Valid Existence; Authority.  If not a natural person, it is an entity 
duly organized or formed and validly existing and in good standing under the Laws of the 
jurisdiction of its organization or formation; it has all requisite power and authority to enter into 
this Agreement; to acquire and hold its Partnership Interest and to perform its obligations 
hereunder; and the execution, delivery and performance of this Agreement has been duly 
authorized by all necessary actions. 

(b) Enforceability.  This Agreement constitutes the legal, valid and binding obligation 
of such Partner enforceable in accordance with its terms, subject to the application of principles of 
equity and Laws governing insolvency and creditors’ rights generally. 

(c) No Conflict.  The execution and delivery of this Agreement, and the consummation 
of the transactions contemplated hereby, do not conflict with or contravene the provisions of any 
material agreement or instrument in effect by which it is bound or any Law to which it is subject. 

(d) No Litigation.  There is no action, suit or proceeding pending against such Partner 
or, to its knowledge, threatened in any court or by or before any other governmental agency or 
instrumentality that would prohibit its entering into or performing its obligations under this 
Agreement. 

(e) Investment Intent.  Such Partner is acquiring its Partnership Interest in the 
Partnership for investment purposes, solely for its own account, with the intention of holding such 
Partnership Interest for investment and not with a view to, or for resale in connection with, any 
distribution or public offering or resale of any portion of such Partnership Interest within the 
meaning of the Securities Act of 1933, as amended or the Securities Act (Ontario) (collectively, 
the “Securities Act”) or any other applicable federal or state Law affecting securities (such Laws 
collectively, “Securities Laws”). 
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(f) No Disposition in Violation of Law.  Without limiting the representations set forth 
above, and without limiting Article ARTICLE 9 of this Agreement, it will not make a Transfer of 
all or any part of its Partnership Interests or any direct or indirect ownership interest in it which 
will result in the violation by it or the Partnership of the Securities Act, or any other Securities 
Laws. 

(g) Due Authorization and Delivery.  This Agreement and all agreements, instruments 
and documents herein provided to be executed or caused to be executed by it are duty authorized, 
executed and delivered by and are and will be binding upon it. 

(h) No Violation.  Neither this Agreement nor any agreement, document or instrument 
executed or to be executed in connection with the same, nor anything provided in or contemplated 
by this Agreement or any such other agreement, document or instrument, breaches, invalidates, 
cancels, makes inoperative, or interferes with, or results in the acceleration of maturity of, or 
requires any consent or authorization that has not been obtained under, any contract, agreement, 
lease, easement, right or interest, or Law, to which it is subject (other than as a result of its entry 
into this Agreement). 

(i) No Broker.  Such Partner has not retained any broker, finder or other commission 
or fee agent, and no such person has acted on its behalf in connection with the negotiation, 
execution, delivery, and performance of this Agreement. 

(j) Attorney Review.  Such Partner acknowledges that, prior to its execution of this 
Agreement, it received a copy of this Agreement and that it examined this document.  Such Partner 
does hereby further acknowledge that it is familiar with this Agreement, and with the business and 
affairs of the Partnership, and that except as otherwise specifically provided in this Agreement, it 
does not desire any further information or data relating to the Partnership or to the other Partners.  
Such Partner does hereby acknowledge that it understands that the acquisition of its Partnership 
Interest in the Partnership is a speculative investment involving a high degree of risk and hereby 
represents that it has a net worth sufficient to bear the economic risk of its investment in the 
Partnership and to justify its investing in a highly speculative venture of this type. 

(k) ERISA.  Such Partner is not (and throughout the term of this Agreement will not 
be) and is not acting on behalf of (and throughout the term of this Agreement will not be acting on 
behalf of) an “employee benefit plan” as defined in Section 3(3) of the Employee Retirement 
Income Security Act of 1974, as amended (“ERISA”), whether or not subject to ERISA, a “plan” 
as defined in Section 4975 of the Internal Revenue Code of 1986, as amended, or any entity 
deemed to hold the plan assets of any of the foregoing. 

ARTICLE 3 
MANAGEMENT OF PARTNERSHIP BUSINESS 

3.1 Advisory Committee.  There shall be a committee (the “Advisory Committee”) 
composed of seven (7) representatives (each a “Representative” and collectively the 
“Representatives”).  No Partner other than the General Partner shall have any right, power or 
authority to act (as agent or otherwise) for, or to bind, the Partnership in any manner except through 
the Advisory Committee or as otherwise specified in this Agreement, and all matters with respect 

Case 24-11432-CTG    Doc 249-2    Filed 10/21/24    Page 26 of 81



  

 22 
96267650.18 

to management of the Partnership shall be brought to and determined by the Advisory Committee.  
Anything contained in this Agreement to the contrary notwithstanding and for the avoidance of 
doubt, the Advisory Committee shall have the exclusive right, power and authority to govern and 
control the operations of the Partnership and each of its Subsidiaries and, in the case of any Major 
Decision, the Partnership shall not take, or cause any Subsidiary to take, any action that constitutes 
a Major Decision without first obtaining Minority Approval.  For the avoidance of doubt, the 
Partnership shall not permit any of its direct or indirect Subsidiaries to take any action that would 
be in contravention of the terms of this Agreement without first complying with the terms hereof.  

(a) Appointment.   

(i) Foreman shall have the right to appoint and to remove three (3) 
Representatives, who shall initially be Foreman, [Steven Littman] and [                    ], and  
MacDonald shall have the right to appoint and to remove one (1) Representative, who shall initially 
be MacDonald (collectively, the “Founder Representatives”). 

(ii) Falcon, so long as it, together with its Affiliates, is a Major Investor, shall 
have the right to appoint and remove two (2) Representatives (the “Falcon Representatives”) who 
shall initially be Berj Garabedian and [_______________].   

(iii) The Advisory Committee shall have the right to appoint and to remove one 
(1) Representative (the “Independent Representative”), which such person shall not be an 
Affiliate of any Partner, who shall initially be [________________].  In the event of a vacancy 
with respect to the Independent Representative (whether as a result of the removal, death or 
resignation of the prior Independent Representative) the General Partner shall recommend and the 
Representatives (by Required Approval which must include at least one (1) Falcon Representative) 
shall elect a successor.  In furtherance of the foregoing, the General Partner shall, not later than 
ten (10) Business Days after the Independent Representative position has become vacant, provide 
all of the Representatives written notice of up to three potential nominees to be elected as the 
Independent Representative, which the Representatives shall consider in good faith, and the 
Advisory Committee shall vote upon their election ten (10) Business Days thereafter; provided, 
that if the Advisory Committee fails to elect any of the candidates recommended by the General 
Partner, the General Partner shall promptly make additional recommendations until a new 
Independent Representative is elected in accordance with the foregoing procedures. 
Notwithstanding the foregoing, at any time during the period in which there is an Independent 
Representative vacancy, the General Partner shall in good faith consider any recommendation 
made by a Falcon Representative.  

(b) Required Approval.  The Advisory Committee shall act only by or with the 
affirmative vote of a majority of a quorum present at a meeting of the Advisory Committee 
(“Required Approval”) with respect to all actions of the Advisory Committee under this 
Agreement other than in respect of Major Decisions, which shall require Minority Approval.   

(c) Meetings.  Meetings of the Advisory Committee shall be held at least on a quarterly 
basis at the principal office of the Partnership (or at such other place(s) as are designated by the 
Advisory Committee) at such times as shall be designated from time to time by the Advisory 
Committee, but in any event not less than once each calendar quarter.  Meetings of the Advisory 
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Committee may be called by or at the request of any Founder Representative or Falcon 
Representative and shall be held at the principal office of the Partnership (or at such other place(s) 
as may be designated by the Representative calling such meeting), upon not less than 72 hours 
written notice (including by way of electronic notification), with such notice to include an agenda 
of matters to be discussed at such meeting.  The Representative calling a special meeting of the 
Advisory Committee may designate any reasonable time for the holding of the special meeting.  
Representatives may participate in any regularly scheduled or special meeting of the Advisory 
Committee telephonically or through other similar communications equipment, as long as all of 
the Representatives participating in the meeting can hear and speak to one another.  Participation 
in a meeting pursuant to the preceding sentence shall constitute attendance in person at such 
meeting for all purposes of this Agreement.  A quorum shall be required to conduct any business 
at any meeting of the Advisory Committee.  A quorum of the Advisory Committee shall be deemed 
present at a meeting so long as at least four (4) Representatives are in attendance, including at least 
one (1) Falcon Representative; provided, that if a Falcon Representative is not present for a 
meeting duly called pursuant in accordance to this Section 3.1(c), then a majority of the Advisory 
Committee without the Falcon Representative shall constitute a quorum for the next meeting called 
for the same purpose (so long as there are at least seventy-two (72) hours between such meetings) 
other than in connection with a meeting called for the purpose of approving a Major Decision for 
which attendance by either the Independent Director or a Falcon Representative shall be required 
in all instances. 

(d) Actions By Written Consent.  Subject to Section 3.1(b) and Section 3.1(c), any 
action required or permitted to be taken by the Advisory Committee may be taken without a 
meeting by a written approval executed by the General Partner and the number of Representatives 
that would be entitled to take such action by vote at a meeting of the Advisory Committee at which 
all Representatives are present and that are required for any such approval.  Any such approval 
shall set forth the actions to be taken.  Any such approval shall have the same effect as a vote by 
such Representatives (including proxy votes) at a properly called and constituted meeting of the 
Advisory Committee.  Copies of any such approval shall be delivered promptly to all 
Representatives and shall be incorporated into the books and records of the Partnership by the 
General Partner. 

(e) Insurance.  The Partnership shall maintain in full force and effect a “directors and 
officers” liability insurance policy covering the Representatives and any boards of directors or 
managers (or any similar group performing a similar function) of any Subsidiary in an amount and 
on terms and conditions reasonably acceptable to Falcon. 

(f) Fees and Expenses.   

(i) The Partnership shall reimburse each Independent Representative for the 
reasonable out-of-pocket expenses (including direct travel expenses) incurred by such individual 
in connection with attending meetings of the Advisory Committee or any committee thereof, or of 
the board or any committee of any Subsidiary, as well as pay such retainer or other compensation 
as approved by the Advisory Committee; provided, that any compensation in excess of $100,000 
shall require Minority Approval. 
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(ii) During each Fiscal Year, the Partnership shall pay or reimburse the Falcon 
Representatives who are not employees of or partners or members in Falcon or any of its Affiliates, 
collectively, an aggregate of not more than $100,000 for their service as Representatives with such 
amount to be prorated for any partial fiscal year based upon the portion of such fiscal year that 
such Representative served as a Representative (which, for fiscal 2024 shall not include any period 
prior to the Effective Date). 

(g) Board of Directors of the General Partner and of Subsidiaries.  Unless unanimously 
agreed in writing by each Representative or otherwise required by any residency or similar 
requirements under applicable law, each board of directors of  each Material Subsidiary of the 
Partnership shall have the same composition as the Advisory Committee and no director or any 
other party shall be entitled to a casting or tie-breaking vote.  Meetings for each Material 
Subsidiary shall take place in the United States, including telephonically or through other similar 
communications equipment, as long as all of the participants in the meeting can hear and speak to 
one another. 

(h) Company Budgets.  The Company Budget for the period from the Partnership’s 
Fiscal Year ending December 31, 2024 is attached hereto as Schedule 3.1(h)4 and is hereby 
approved as the budget of the Partnership and its Subsidiaries for the period covered thereby.  As 
soon as practicable, and in any event not later than ______________ with respect to the period 
ending December 31, 2025 and as soon as practicable and in any event not later than __________ 
days prior to the end of each subsequent Fiscal Year thereafter, the General Partner shall propose 
a Company Budget for the succeeding Fiscal Year, which, as amended or modified, shall be subject  
to approval of the Advisory Committee with Minority Approval.  In the event a new annual or 
Company Budget is not agreed to by the Advisory Committee in the manner described herein, the 
then-current Company Budget (as it may have been amended from time to time) shall remain in 
effect until the Board approves a new Company Budget (a “Rollover Company Budget”), with all 
expenses therein being increased by (i) the Producer Price Index published by the U.S.  Department 
of Labor and (ii) any Tariff Adjustments but otherwise remain materially the same for the next 
Fiscal Year until Company Budget is approved by the Advisory Committee for such Fiscal Year.  
Any amendment or modification of a Company Budget may only be adopted with approval of the 
Advisory Committee with Minority Approval.   

3.2 Falcon Consent Rights.   

(a) Anything contained in this Agreement to the contrary notwithstanding, as long as 
Falcon, together with its Affiliates, is a Major Investor, the Partnership (including any Subsidiary 
thereof), the General Partner and the Advisory Committee hereby covenant and agree not to 
undertake any of the following without the prior written approval or consent of Falcon: 

(i) Except to the extent permitted in accordance with the terms and conditions 
of Section 6.4, issue or authorize for issuance any New Partnership Interests or any Additional 
Class, or any phantom equity, equity appreciation or similar rights, that would be pari passu with 

 
4 NTD:  Agreed budget for the stub period to be agreed based upon existing budget and adjustments to reflect 

any required expenses related to the Bankruptcy. 
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or senior to the Class C Limited Partnership Interests with respect to any distributions or 
redemption by the Partnership.  

(ii) The incurrence of any Indebtedness by the Partnership or any of its 
Subsidiaries, whether secured or unsecured, including acquisition, construction, permanent or 
mezzanine financing, any modification, amendment, renewal, refinancing or extension of such 
Indebtedness and any non-pro rata repayment of any Indebtedness which has equal priority of 
payment (i.e., senior Indebtedness may be paid prior to junior Indebtedness, but if there is pari 
passu Indebtedness it must be paid pro rata); provided that this Section (ii) shall not apply so long 
as the aggregate amount of all such Indebtedness as of any given date does not exceed the greater 
of (A) an amount that is equal to the sum of (1) the maximum amount of Indebtedness permitted 
under the Senior Credit Documents (as in effect as of the Effective Date and without giving effect 
to any amendment, waiver, consent or other modification occurring after the Effective Date which 
has not been consented to in writing, in advance, by Falcon), plus (2) an amount equal to 1.0x 
EBITDA for the trailing twelve (12) month period measured as of the end of the most recent fiscal 
quarter ending on prior to such date, and (B) an amount equal to 6.0x EBITDA for the trailing 
twelve (12) month period measured as of the end of the most recent fiscal quarter ending on prior 
to such date; provided, that clause (B) shall not limit the ability of the Partnership to incur revolving 
credit Indebtedness under the Senior Credit Documents to the extent that the Company has the 
right to make such borrowing under the Senior Credit Documents, as in effect as of the Effective 
Date, and the maximum borrowing under such Senior Credit Documents did not exceed such 
amount as of the date of the entry into the applicable Senior Credit Document; provided, that in 
no event shall any consent be required pursuant to this Section (ii) to the extent that substantially 
simultaneously or immediately after the incurrence of such Indebtedness all of the Class C 
Membership Interests are redeemed pursuant to Section 9.9. 

(iii) Make, authorize or commit to the making of any dividend payments, 
redemptions, repurchase or other distributions to any Partner or any equity holders of any 
Subsidiaries (other than the Partnership and any wholly owned Subsidiary of the Partnership), 
other than (A) payment of any distribution pursuant hereto on account of the Class C Limited 
Partnership Interests to the extent made pro rata with respect to all Class C Limited Partnership 
Interests in accordance with the terms hereof, (B) in accordance with Section 8.1 and (C) 
redemptions pursuant to Section 9.8 and Section 9.9 or as required by the governing documents of 
such Subsidiary. 

(iv) Make, authorize or commit to the making of any change, modification, 
alteration, reclassification or amendment to the rights, preferences, powers and privileges of the 
Class A-1 Units or the Class C Units, or to any other Partnership Interest that would be materially 
adverse to the rights, preferences, powers and privileges of the Class A-1 Units or the Class C 
Units, it being understood that the issuance of additional Partnership Interests and the amendments 
to this Agreement as necessary or advisable in connection with such issuances as contemplated by 
this Agreement, including without limitation, pursuant to Section 6.4, shall not be considered 
adverse to the rights, preferences, powers and privileges of the Class A-1 Units or the Class C 
Units.  

(v) Increase or decrease the authorized number of Representatives. 
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(vi) Issue Class B Limited Partnership Interests to Jay Foreman or John 
MacDonald. 

(vii) Make any tax election which changes the tax status of (i) the Partnership 
from being treated as a partnership or (ii) any Subsidiary to the extent that it would result in the 
Partnership recognizing UBTI, ECI or CAI (each as defined in Exhibit B) or conducting 
commercial activities within the meaning of Section 892 of the Code or a U.S. trade or business 
within the meaning of Section 871(b) or Section 882(a)(1) of the Code. 

(viii) Take any action (or fail to take any action) as it relates to tax audits or other 
tax matters if taking (or failing to take) such action would affect Falcon in a manner that is adverse 
and disproportionate relative to the effect on the Founder Limited Partners (other than de minimis 
effects). 

3.3 General Partner and Officers. 

(a) Appointment.  The General Partner  hereby continues as the general partner of the 
Partnership. The General Partner may be removed only with the unanimous consent of the Limited 
Partners. In the event the General Partner is removed or resigns, a substitute general partner may 
be admitted with the prior written consent of Partners owning more than fifty percent (50%) of the 
Class A Limited Percentage Interests. Notwithstanding Section 9.1, such substitute general partner 
shall be automatically admitted as a Substitute Partner effective as of the removal or resignation 
of the prior general partner and the General Partner Units outstanding shall automatically be 
deemed transferred to the substitute general partner for no consideration. 

(b) Duty and Authority.  The General Partner shall have the duty, responsibility, power 
and authority to manage and administer the day-to-day business and affairs of the Partnership and 
its Subsidiaries in accordance with this Agreement and the decisions of the Advisory Committee. 

(c) Officers.  The General Partner may nominate officers of the Partnership for election 
by the Advisory Committee, including a President, Chief Executive Officer, Chief Operating 
Officer, Secretary and Treasurer and such other or additional officers (including, without 
limitation, one or more Vice-Presidents (or such special rank and designation as the Partners may 
specify), Assistant Secretaries and Assistant Treasurers) as the Advisory Committee may designate 
from time to time.  Each officer shall hold office until his or her resignation or removal.  Any 
officer or agent may be removed with or without cause at any time upon the recommendation of 
the General Partner by the Advisory Committee subject to Minority Approval.  Vacancies in any 
office, whether occurring by death, resignation, removal or otherwise, may be filled by the 
Advisory Committee subject to Minority Approval upon the recommendation of the General 
Partner.  Each of the officers of the Partnership shall, unless otherwise ordered by the Advisory 
Committee subject to Minority Approval upon the recommendation of the General Partner, have 
such powers and duties as generally pertain to their respective offices as well as such powers and 
duties as from time to time may be conferred upon him or her by the Advisory Committee.  The 
officers (with titles set out opposite their names) and directors of the Partnership as of the Effective 
Date are as set out in Exhibit C hereto.  The officers, acting in such capacity, shall have the same 
duties of care and loyalty as an officer of a Delaware corporation.  
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3.4 Limited Partners.  The Limited Partners will have the powers and will be entitled to 
exercise the rights given to them by the terms of this Agreement, and the exercise of such rights 
will not be deemed to constitute participation or taking part in the control of the Partnership’s 
business. 

(a) Each Limited Partner has the right, subject to reasonable standards and discretion 
of the General Partner, to obtain from the General Partner(s): 

(i) a copy of any of the Partnership’s records required to be maintained; 

(ii) a current list of the name and last known business, residence, or mailing 
address of each Partner; 

(iii) full information regarding the state of the business and financial condition 
of the Partnership and its Subsidiaries; and 

(iv) a copy of the Partnership’s federal, state, and local income tax returns 

(b) No Limited Partner will be personally liable for the Partnership’s or the General 
Partner’s expenses, liabilities or obligations, unless such Limited Partner is also a General Partner.  
The liability of each Limited Partner as such will be limited solely to the amount of such Limited 
Partner’s capital contribution as and when it is payable under this Agreement. 

(c) Each Limited Partner will promptly report to the Partnership any changes in the 
address or citizenship of such Limited Partner as previously reported to the Partnership. 

(d) In the event that a General Partner is also a Limited Partner or purchases, acquires, 
or otherwise becomes a transferee of all or any part of the Partnership Interest of a Limited Partner, 
the General Partner will be treated also as a Limited Partner to the extent of such Partnership 
Interest. 

ARTICLE 4 
INDEMNIFICATION AND EXCULPATION  

4.1 Limitation of Liability. 

(a) To the extent permitted by Law, none of any Representative, the General Partner 
or any Partner nor any of their respective shareholders, officers, directors, partners, owners, 
trustees, members, managers, employees and agents (each a “Covered Person”) will be liable for 
damages to the Partnership or any Partner for any act, omission, or error in judgment performed, 
omitted, or made by them in good faith and in a manner reasonably believed by them to be within 
the scope of authority granted to them by this Agreement and in the Partnership’s best interests, 
provided that such act, omission, or error in judgment does not constitute bad faith, fraud, gross 
negligence, or willful misconduct. 

(b) A Covered Person will be fully protected in relying in good faith upon the 
Partnership’s records and upon such information, opinions, reports, or statements presented to the 
Partnership by any Person as to matters the Covered Person reasonably believes are within such 
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other Person’s professional or expert competence and who has been selected with reasonable care 
by or on behalf of the Partnership, including information, opinions, reports, or statements as to the 
value and amount of the assets, liabilities, income, losses, or available cash or any other facts 
pertinent to the existence and amount of assets from which distributions to Partners might properly 
be paid. 

4.2 Indemnification. 

(a) In any threatened, pending or completed action, suit or proceeding, each Covered 
Person shall be fully protected and indemnified and held harmless by the Partnership against all 
liabilities, obligations, losses, damages, penalties, demands, actions, judgments, suits, 
proceedings, costs, expenses and disbursements of any kind or nature whatsoever (including 
reasonable attorneys’ fees, costs of investigation, fines, judgments and amounts paid in settlement, 
actually incurred by such Covered Person in connection with such action, suit or proceeding) 
(collectively, “Claims”) by virtue of such Person’s status as a Covered Person or with respect to 
any action or omission taken or suffered in good faith, other than liabilities and losses resulting 
from the gross negligence, fraud, or willful misconduct of such Covered Person; provided, 
however, such Covered Person shall not be so indemnified for any acts determined by any 
adjudicative procedure to be in contravention of an express term of this Agreement.  The 
indemnification provided by this Section 4.2(a) shall be recoverable only out of the assets of the 
Partnership, and no Partner shall have any personal liability (or obligation to contribute capital to 
the Partnership) on account thereof. 

(b) To the fullest extent permitted by applicable Law, expenses (including legal fees) 
incurred by a Covered Person or his, her or its shareholders, officers, directors, partners, owners, 
trustees, members, managers, employees and agents in defending any Claim relating to the 
Partnership will be advanced by the Partnership before the final disposition of such Claim upon 
receipt by the Partnership of an undertaking by or on behalf of the Covered Person to repay such 
amount if it is determined that the Covered Person is not entitled to be indemnified as authorized 
in this Article ARTICLE 4. 

(c) Each Partner shall defend and indemnify the Partnership and the other Partners 
against, and shall hold it and them harmless from, any damage (excluding consequential damages), 
loss, liability, or expense, including reasonable attorneys’ fees, as and when incurred by the 
Partnership or the other Partners in connection with or resulting from such indemnifying Partner’s 
gross negligence, fraud, or willful misconduct.  The obligations of a Partner under this Section (b) 
shall survive the transfer of such Partner’s Partnership Interest. 

(d) The Partnership shall purchase and maintain insurance on behalf of the Covered 
Persons against insurable liabilities asserted against them and incurred by them in such capacity, 
or arising out of their status as a Covered Person, whether or not the Partnership is obligated to 
indemnify them against such liabilities under this Article ARTICLE 4. 

4.3 Dealing with Partners.  The fact that a Partner, an Affiliate of a Partner, or any officer, 
director, employee, partner, consultant or agent of a Partner, is directly or indirectly interested in 
or connected with any Person employed or retained by the Partnership to render or perform a 
service, or from or to whom the Partnership may buy or sell any property or have other business 
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dealings, shall not prohibit a Partner from employing such Person or from dealing with such Person 
on customary terms and at competitive rates of compensation, and neither the Partnership nor any 
of the other Partners shall have any right in or to any income or profits derived therefrom by reason 
of this Agreement. 

4.4 Use of Partnership Property.  No Partner shall make use of the funds or property of the 
Partnership, or assign its rights to specific Partnership property, other than for the business or 
benefit of the Partnership, subject, in all instances, to the terms of this Agreement. 

4.5 Restrictive Covenants.  Each Employee Owner5 agrees to the restrictions in this Section 
4.5 so long as such Employee Owner is an employee of the Partnership or any Subsidiary (the 
“Relationship Conditions”), until the first anniversary of the first date after the termination of 
such Employee Owner’s termination of employment or service with the Partnership or any of its 
Subsidiaries (the “Restricted Period”). 

(a) During the Restricted Period such Employee Owner and its Affiliates (collectively, 
the “Restricted Parties”) shall not, directly or indirectly, either alone or as a stockholder, partner, 
associate, consultant, owner, agent, creditor or co-venturer of any other Person, or in any other 
capacity, engage  anywhere in the world where the Company currently conducts business or sells 
products, except on the behalf of the Partnership or its Subsidiaries, in the business of the licensing, 
design, manufacture, marketing, distribution and sales of toys (i) while any Relationship Condition 
exists, in any Toy Category in which the Partnership or its Subsidiaries are currently selling, 
distributing or marketing products in such Toy Category or (ii) in any Toy Category in which 
during the twelve month period preceding the cessation of all Relationship Conditions, the 
Partnership and its Subsidiaries, on a consolidated basis, had net revenue on account of sales in 
such Toy Category of at least the lesser of (y) one percent (1%) of the total net revenues of the 
Partnership and its Subsidiaries, on a consolidated basis for such period or (z) $5,000,000 (a 
“Competitive Business”), in each case only to the extent that such activities could result in such 
Employee Owner or its Affiliate’s, direct or indirect, whether intentional or unintentional, use, 
disclosure, or reliance upon Confidential Information or exploitation of goodwill of the Partnership 
or any of its Subsidiaries; provided, that the foregoing shall in no way preclude (i) any Employee 
Owner from being engaged by, owing, or otherwise providing services to an accounting or similar 
firm which provides accounting or related services to a Competitive Business (whether directly or 
on a decision making or supervisory basis) so long as such Employee Owner shall not be involved 
directly in the provision of services to such Competitive Business and (ii) a Restricted Party from 
being engaged as an employee by a Person which engages in multiple businesses, including a 
Competitive Business, as long as (i) such Person derives not more than 10% of its revenue from 
the Competitive Business and (ii) such Restricted Party does not provide services or have any 
decision making or supervisory authority with respect to such Person’s conduct of its Competitive 
Business.  Notwithstanding the foregoing provisions of this Section 4.5(a), nothing contained 
herein shall prohibit any Restricted Party (i) from being an owner of not more than 5% of the 
outstanding stock of any class of a Person that is publicly traded, so long as no such Restricted 
Party actively participates in the business of such corporation, or (ii) from investing an investment 
company under the Investment Company Act of 1940, as amended, or making investments through 

 
5 NTD: Revisions to be discussed prior to the Effective Date, if at that time the FTC proposed rule becomes 

effective, and enforcement is not then enjoined.  
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any profit sharing account or managed investment account so long as no Restricted Party (x) 
controls the investment decisions with respect to such account or (y) actively participates in the 
business of such corporation. 

(b) During the Restricted Period, none of the Restricted Parties shall, directly or 
indirectly, solicit, induce, or attempt to solicit or induce, any customer, supplier, licensee or other 
business relation of Partnership or any of its Subsidiaries to cease doing business with, or 
materially reduce the volume of business conducted with, the Partnership or any of its Subsidiaries. 

(c) During the Restricted Period, none of the Restricted Parties shall, directly or 
indirectly, either alone or as a stockholder, member, partner, consultant, adviser, owner, associate, 
agent, creditor, or co-venturer of any other Person, or in any other capacity, (i) solicit (A) any 
licensor of the Partnership or any Subsidiary or (B) any Person which the Partnership or any 
Subsidiary actively solicited at any time within one year of the date thereof to provide a license to 
the Partnership or any Subsidiary to grant a license to such Restricted Party for use in any 
Competitive Business or (ii) solicit, hire, attempt to solicit or hire, or participate in any attempt to 
solicit or hire any Person who is or was an employee of, or independent consultant to, the 
Partnership or any Subsidiary at any time during the then preceding six (6)-months; provided, 
however, that the general solicitation of employment or engagement not targeted at such employee 
or independent consultant shall be deemed a breach of this Section 4.6(c). 

(d) During the Restricted Period, no Restricted Party shall knowingly make, and no 
Restricted Party shall authorize its directors, managers, officers, employees, shareholders, 
members or agents to knowingly make, any public statement, whether oral, written, electronic or 
other, or induce, assist or participate in the making of any such public statement, which libels, 
slanders or disparages in a material manner the Partnership or any Subsidiary. Notwithstanding 
the foregoing, truthful statements made in the course of any legal proceeding, shall not be subject 
to the restrictions set forth in this Section 4.5(d). 

(e) If, at the time of enforcement of this Section 4.5, a court of competent jurisdiction 
shall hold that the duration, scope or area restrictions stated herein are unreasonable under 
circumstances then existing, the Partners agree that the maximum duration, scope or area 
reasonable under such circumstances shall be substituted for the stated duration, scope or area.  
Each of the Partners acknowledges and agrees that the restrictions in this Section 4.6 are reasonable 
and necessary in light of the benefits to it from the transactions contemplated by this Agreement. 

(f) The Employee Owners agree that if any of them shall commit or threaten to commit 
a breach of any of the covenants and agreements contained in this Section 4.6, then the Partnership 
or any Subsidiary shall have the right to seek appropriate injunctive or other equitable remedies 
therefor in addition to any other rights and remedies that may be available at law, it being 
acknowledged and agreed that any such breach may cause irreparable injury to Partnership and 
that money damages may not provide an adequate remedy therefor. 

(g) Notwithstanding the foregoing, the Partners agree that the restrictions set forth in 
this Section 4.5 shall not apply with respect to Falcon and its Affiliates. 
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(h) Notwithstanding anything to the contrary set forth herein, in the event of a breach 
of any of the provisions of this Section 4.5 (the “Restrictive Covenants”): 

(i) the Partnership and its Subsidiaries shall have the right and remedy, without 
regard to any other available remedy, to (i) have the Restrictive Covenants specifically enforced 
by any court of competent jurisdiction and (ii) have issued an injunction restraining any such 
breach without posting of a bond; it being understood that any breach of any of the Restrictive 
Covenants would cause irreparable and material loss to the Partnership and its Subsidiaries, the 
amount of which cannot be readily determined and as to which neither the Partnership and its 
Subsidiaries will have any adequate remedy at law or in equity; 

(ii) it is the desire and intent of the Employee Owners and the Partnership that 
the Restrictive Covenants be enforced to the fullest extent permissible under the laws and public 
policies applied in each jurisdiction in which enforcement is sought and if any Restrictive 
Covenant shall be adjudicated finally to be invalid or unenforceable, such Restrictive Covenant 
shall be amended to the maximum less restrictive limitations permitted under applicable law to the 
extent necessary in order that such provision be valid and enforceable, the Partnership and the 
Employee Owners hereby expressly acknowledge their desire that in such event such action be 
taken and the remainder of such Restrictive Covenant shall not thereby be affected and shall be 
given full effect without regard to invalid portions and such amendment shall apply only with 
respect to the operation of the Restrictive Covenant in the particular jurisdiction in which such 
adjudication is made; and 

(iii) the Partnership and each Employee Owner acknowledge and agree that the 
Restrictive Covenants are necessary for the protection and preservation of the value and the 
goodwill of the Partnership’s and each of its Subsidiaries’ businesses and are reasonable and valid 
in geographical and temporal scope and in all other respects. 

(i) Notwithstanding anything to the contrary set forth in this Agreement, the provisions 
of this Section 4.5 shall be governed in accordance with New York Law. 

ARTICLE 5 
BOOKS AND RECORDS; ANNUAL REPORTS; CONSTRUCTION 

5.1 Books and Records.  At all times during the continuance of the Partnership, the General 
Partner shall keep or cause to be kept true and complete books and records of the Partnership 
(including all records required to be maintained by the Act, as amended from time to time, or other 
provisions of applicable Law) in which shall be entered fully and accurately each transaction of 
the Partnership.  Such books and records shall be kept on the basis of the Fiscal Year in accordance 
with the accrual method of accounting, and shall reflect all Partnership transactions in accordance 
with generally accepted accounting principles. 

5.2 Availability of Books and Records.  All of the books and records referred to in Section 
5.1, together with an executed copy of this Agreement and the Certificate, and any amendments 
thereto, shall at all times be maintained at the principal office of the Partnership or such other 
location as the General Partner may propose (which other location, upon such approval, shall be 
communicated to all of the Partners), and upon reasonable notice to the General Partner, shall be 
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open to the inspection and examination of any Partner or their representatives during reasonable 
business hours for any purpose.   

5.3 Periodic Reports and Statements and Construction. 

(a) For each Fiscal Year, the General Partner shall send to each Partner and to each 
Person who was a Partner at any time during such Fiscal Year, within one hundred and twenty 
(120) days after the end of such Fiscal Year, an annual report of the Partnership including audited 
financial statements for the previous Fiscal Year, which shall include an annual balance sheet, 
profit and loss statement and a statement of changes in financial position, and a statement showing 
distributions to the Partners all as prepared in accordance with generally accepted accounting 
principles consistently applied, and a statement showing allocations to the Partners of taxable 
income, gains, losses, deductions and credits, as may be prepared by the Partnership’s tax 
accountants. 

(b) For each fiscal quarter, the General Partner shall send to each Partner, within sixty 
(60) days after the end of such fiscal quarter, quarterly financial statements for the Partnership 
including a balance sheet, profit and loss statement and a statement of changes in financial position 
all as prepared in accordance with generally accepted accounting principles consistently applied. 

(c) For each calendar month, the General Partner shall send to each Partner, within 
thirty (30) days after the end of such month, monthly financial statements for the Partnership 
including a balance sheet, profit and loss statement and a statement of changes in financial position 
all as prepared in accordance with generally accepted accounting principles consistently applied. 

(d) The General Partner shall be responsible for overseeing the Partnership’s 
independent accountants in the preparation of all federal, state and local tax returns required to be 
filed (it being acknowledged that the General Partner is not obligated to guaranty timely delivery 
of audits, tax returns or similar third party work product, and the failure of the auditor or another 
third party to make such delivery shall not in and of itself constitute a default hereunder on the part 
of the General Partner).  The General Partner shall, or shall cause the accountants to, use reasonable 
efforts to submit the tax returns and completed IRS Schedules K-1 to the Partnership no later than 
March 31 of each year (and if such date is not a Business Day, then on the previous Business Day) 
and each Partner shall assist the General Partner in obtaining such accountant’s cooperation.  Each 
Partner shall notify the other Partners upon receipt of any notice of tax examination of the 
Partnership by federal, state or local authorities or any Canadian or provincial taxing authority.  If 
any Partner is a Canadian resident for purposes of the Income Tax Act (Canada) at any time in a 
taxation period, the General Partner shall, or shall cause the accountants to, calculate and report to 
such Canadian resident Partner the income the Partnership that is required to be reported in such 
Canadian resident Partner’s Canadian income tax return for such period. 

5.4 Bank Account.  The General Partner shall, as soon as reasonably practicable, establish and 
maintain segregated bank accounts in the name of the Partnership and for the business of the 
Partnership, which accounts shall, to the extent reasonably practicable, be interest-bearing.  Such 
officers as designated by the Advisory Committee shall be the authorized signatory on the 
Partnership’s bank accounts and shall have the right to delegate signing authority to such Persons 
as it deems necessary or convenient. 
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5.5 Confidentiality.  The terms of this Agreement, the identity of any Person with whom the 
Partnership may be holding discussions with respect to any investment, acquisition, disposition or 
other transaction, and all other business, financial or other information relating directly to the 
conduct of the business and affairs of the Partnership (or its Affiliates) or the relative or absolute 
rights or interests of any of the Partners (collectively, the “Confidential Information”) that has 
not been publicly disclosed pursuant to authorization by the General Partner is confidential and 
proprietary information of the Partnership, the disclosure of which would cause irreparable harm 
to the Partnership (or its Affiliates) and the Partners.  Accordingly, each Partner represents that it 
has not and agrees that it will not and will direct its partners, shareholders, General Partners, 
partners, directors, officers, agents, advisors and Affiliates not to, disclose to any Person any 
Confidential Information or confirm or deny any statement made by third Persons regarding 
Confidential Information until the Partnership has publicly disclosed the Confidential Information 
pursuant to authorization by the General Partner and has notified each Partner that it has done so; 
provided, however, that any Partner (or its Affiliates) may disclose such Confidential Information 
if required by Law (it being specifically understood and agreed that anything set forth in a 
registration statement or any other document filed pursuant to Law or pursuant to the rules or 
regulations of any securities exchange will be deemed required by Law, and provided that before 
making any disclosure of Confidential Information required by Law the disclosing Partner will 
notify the other Partners and provide them with a copy of the proposed disclosure and an 
opportunity to comment thereon before the disclosure is made) or in good faith determined by such 
Partner to be necessary for it to perform any of its duties or obligations hereunder or otherwise to 
entities owned by the Partnership.  Each Partner covenants and agrees that at any time upon the 
request of the General Partner or other authorized agent of the Partnership, and in any event upon 
his termination of employment with the Partnership and the Transfer of his Partnership Interests, 
he will immediately return and surrender to the Partnership all Confidential Information.  Each 
Partner further acknowledges and agrees that the Partnership expects to develop its Confidential 
Information, clients and substantial goodwill over an extended period of time and at a substantial 
investment of time and money.  It is agreed that remedies at law will not be adequate in the event 
of a breach of such provisions, and the Partnership shall be entitled to the equitable remedy of 
specific performance and shall have the right to preliminary and permanent injunctive relief 
(without the necessity of posting bond) to secure specific performance and to prevent a breach or 
contemplated breach of such covenants.  Notwithstanding the foregoing, the Partners agree that 
(a) Falcon shall be permitted to share Confidential Information with its actual or prospective 
limited partners, advisors, employees, affiliates, consultants, agents, actual or prospective lenders, 
and similar representatives and stakeholders; provided that any such Person is under an obligation 
to Falcon to keep such information confidential, and (b) the definition of “Confidential 
Information” shall not include any information that: (i) is or becomes generally available to the 
public other than as a result of breach of this Agreement; (ii) is obtained by a Partner on a non-
confidential basis from a third party that, to such Partner’s knowledge, was not contractually 
restricted from disclosing such information; (iii) was in the actual or constructive possession on or 
prior to the Effective Date other than to the extent acquired by a Partner on a confidential basis 
subject to any contractual or other similar restriction owed to the Partnership or its Affiliates; or 
(iv) was or is independently developed on or prior to the Effective Date without reference to, or 
use of, any Confidential Information. 
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ARTICLE 6 
CAPITAL CONTRIBUTIONS  

6.1 Capital Contributions.  Prior to, or as of the Effective Date, each of the Current Partners 
have made Capital Contributions to the Partnership.  Each Partner admitted after the Effective 
Date, other than a Class B Limited Partner on account of any Class B Limited Partnership Interests, 
shall make such Capital Contributions in such amounts and at such time as mutually agreed by 
such Partner and the General Partner. 

6.2 Capital of the Partnership.  Except as otherwise expressly provided herein, no Partner 
shall be entitled to withdraw or receive any interest or other return on, or return of, all or any part 
of its Capital Contribution, or to receive any Partnership property (other than cash) in return for its 
Capital Contribution.  No Partner shall be entitled to make a Capital Contribution to the Partnership 
except as expressly authorized by the Agreement. 

6.3 Limited Liability of Limited Partners.  No Limited Partner shall be bound by, nor be 
personally liable for, the expenses, liabilities, indebtedness or obligations of the Partnership, 
whether arising in contract, tort or otherwise.  The liability of each Limited Partner shall be limited 
solely to the amount of its Capital Contribution; provided, however, that after a Partner has 
received a distribution from the Partnership, such Partner may be liable to the Partnership for the 
amount of the distribution, but only to the extent required by the Act. 

6.4 Approved Acquisition Capital. 

(a) Subject to the approval of the Advisory Committee, the Partnership shall be 
permitted to issue, in the aggregate at any time after the Effective Date up to 100,000 additional 
Class C Units (at a purchase price of $100 per Unit), or such greater amount as approved in writing 
by Falcon and by Founder Limited Partners owning a majority of the Class C Units owned by all 
Founder Limited Partners, to fund an opportunistic acquisition by the Partnership or its 
Subsidiaries of a business approved by the Advisory Committee.   

(b) To the extent that the Advisory Committee has approved an offering in accordance 
with Section (a), it shall provide written notice of the intention to offer such Units to Falcon and 
the Founder Limited Partners (the “Rights Offering Notice”).  The offer shall permit each of (i) 
Falcon and (ii) the Founder Limited Partners (collectively, to be allocated among the Founder 
Limited Partners in accordance with their Founder Limited Partner’s Class C Percentage Interests 
or in any other allocation among the Founder Limited Partners that the Founder Limited Partners 
agree), to acquire 50% of the number of Class C Units to be offered in such offer.  No Class C 
Limited Partner shall be under any obligation to purchase any Class C Limited Partnership 
Interests pursuant to this Section 6.4 unless it elects to purchase such Class C Limited Partnership 
Interests in accordance with Section 6.4(c).  

(c) Not later than thirty (30) days after delivery of the Rights Offering Notice, each of 
Falcon and the Founder Limited Partners shall deliver written notice to the Partnership and each 
other making a binding election (subject to any conditions specified in the Rights Offering Notice) 
to purchase up their respective Class C Units subject to the Rights Offering Notice. Any failure to 
deliver a timely response to the Rights Offering Notice shall be deemed as an irrevocable 
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declination of the right to purchase any of the Class C Units issued as contemplated by such Rights 
Offering Notice. 

(d) If either (i) Falcon declines to purchase all or any portion of the Class C Limited 
Partnership Interests allocated to Falcon in such offering, or (ii) the Founder Limited Partners 
(collectively) decline to purchase all or any portion of the Class C Limited Partnership Interests 
allocated to the Founder Limited Partners (such Partner(s) who decline to fund all or any portion 
of the applicable allocation, the “Nonfunding Partner”), then provided that Falcon or the Founder 
Limited Partners (as applicable) has funded its full allocation of the offered Class C Limited 
Partnership Interests (such Partner(s), the “Funding Partner”), such Funding Partner(s) shall have 
the right to elect in writing (a “Class D Exercise Notice”), within thirty (30) Business Days after 
delivery of the Rights Offering Notice (or such later period as provided in the Rights Offering 
Notice) to fund the amount that the Nonfunding Partner declined to fund, and be issued in 
consideration for such amount, Class D Limited Partnership Interests rather than Class C Limited 
Partnership Interests, and this Agreement shall be amended and restated as necessary to reflect the 
issuance of such Class D Limited Partnership Interests and the rights and preferences thereof.   

(e) The closing with respect to the issuance and sale of any Class C Units issued 
pursuant to the Rights Offering Notice shall occur on the date, and subject to such conditions, as 
specified in the Rights Offering Notice (which date in no event shall be earlier than fifteen (15) 
Business Days after delivery of the Rights Offering Notice).  The closing with respect to the 
issuance and sale of any Class D Units issued pursuant to Section 6.4(d) shall occur on the later of 
(x) the date specified of the sale and issuance of the Class C Units in the Rights Offering Notice 
and (y) five (5) Business Days after the delivery of the Class D Exercise Notice, and, in each case, 
shall be subject to any conditions set forth in the Rights offering Notice. 

(f) To the extent that all of the Class C Units issuable pursuant to a Rights Offering 
Notice are not sold pursuant to the preceding provisions of Section 6.4, then for a period of one-
hundred and eighty days after delivery of the Rights Offering Notice, the Partnership may issue 
any remaining Units issuable pursuant to such Rights Offering Notice to any third party approved 
by the Advisory Committee as either Class D Limited Partnership Interests or Class C Limited 
Partnership Interests; provided, that in no event shall an aggregate amount of more than 50,000 
Units (at a purchase price of $100 per Unit) be issued as Class D Limited Partnership Interests. 

6.5 Additional Capital. 

(a) No Partner shall have an obligation to make additional Capital Contributions 
beyond the Capital Contributions made prior to the Effective Date without its written consent, 
including upon the making of any election to purchase Class C Units or Class D Units pursuant to 
Section 6.4.   

(b) If the Advisory Committee, in accordance with the terms of this Agreement, 
determines from time to time, that additional capital is required by the Partnership, the Advisory 
Committee, prior to the issuance of any New Partnership Interests, (i) may authorize the 
Partnership to offer to sell New Partnership Interests to current Partners (including the General 
Partner and its Affiliates) and/or to third parties, subject to Section 3.2 and Section 6.4, to the 
extent in each case applicable, and (ii) other than as contemplated by Section 6.4 if at such time 
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Falcon is a Major Investor, shall solicit in writing Falcon’s offer (any such offer so delivered, the 
“Falcon Offer”) to purchase New Partnership Interest for sale, on such terms and conditions as 
Falcon shall determine, which such Falcon Offer shall be provided to the Advisory Committee, if 
at all, no later than fifteen (15) Business Days after the Advisory Committee’s solicitation of 
Falcon described above. In the event that a Falcon Offer is timely delivered, the Partnership may 
not thereafter enter into the sale of New Partnership Interests on terms reasonably determined by 
the Advisory Committee to be materially less favorable to the Partnership than those contained in 
the Falcon Offer unless (i) such New Partnership Interests are to be issued more than ninety (90) 
days after the making of such Falcon Offer, and (ii) within fifteen (15) Business Days after notice 
to Falcon, Falcon fails to reconfirm in writing the Falcon Offer or make a substitute Falcon Offer.      

(c) Subject to Section 6.4(b(ii) above, prior to selling any New Partnership Interests, 
other than in an Exempt Offering, the General Partner shall deliver written notice to the Class A 
Limited Partners describing in detail the terms and conditions of such New Partnership Interests 
(a “Preemptive Rights Notice”).  Each Class A Limited Partner may, but is not required to, within 
ten (10) days after receipt of the Preemptive Rights Notice (the “Response Date”), deliver to the 
Partnership an irrevocable written election to purchase a portion of the New Partnership Interests 
to be offered by the Partnership in an amount equal to its proportionate share of such New 
Partnership Interests determined in accordance with the Class A Percentage Interest owned by 
such Partner as compared to all Class A Percentage Interests of all Partners (i.e., if Falcon’s Class 
A Percentage Interest is 32.5% it has a right to purchase 32.5% of the New Partnership Interests 
offered, subject to the over-subscription set forth in the next sentence).  In no event shall this 
Agreement be construed by the parties hereto or by any third party to require that a Class a Limited 
Partner to purchase any New Partnership Interests.  The Partnership shall be permitted to sell any 
New Partnership Interests not purchased by a Class A Limited Partner pursuant to this paragraph 
to any other Person at any time within one hundred and twenty (120) days after the date of the 
Response Date on terms no more favorable to such Person than those provided in the Preemptive 
Rights Notice.  If Falcon or another Class A Limited Partner elects to purchase New Partnership 
Interests, it shall purchase such Partnership Interests on the terms and conditions specified in the 
Preemptive Rights Notice at a closing to occur on the date established by the General Partner upon 
which the sale of all such New Partnership Interests shall be consummated.  In no event shall such 
closing occur less than fifteen (15) days after the date of the Preemptive Rights Notice nor more 
than fifteen (15) days after the expiration of the one hundred and twenty (120) day period following 
the Response Date.  The Partners acknowledge that such Partnership Interests may dilute their 
Percentage Interests, provided, that, in no event shall such New Partnership Interests have rights 
and preferences superior to the current Partnership Interests held by Falcon and Founders as of the 
Effective Date.  Notwithstanding anything in this Section 6.4(c) to the contrary, any Affiliate of 
Falcon, as the case may be, shall be entitled to purchase all or a portion of such Falcon’s 
proportionate share of the New Partnership Interests in lieu of Falcon purchasing such New 
Partnership Interests directly. 

ARTICLE 7 
CAPITAL ACCOUNTS, PROFITS AND LOSSES AND ALLOCATIONS 

7.1 Tax and Accounting Matters.  Each and all of the provisions of Exhibit B are 
incorporated herein and shall constitute part of this Agreement.  Exhibit B provides among other 
matters, for the establishment and maintenance of the Partners’ capital accounts and the allocation 
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of profits and losses.  The Partnership shall be operated as a partnership for state and federal 
income tax purposes.  The General Partner is hereby authorized, upon the advice of the 
Partnership’s tax counsel, to amend the Agreement to comply with the Code and the Regulations 
promulgated under Code Section 704(b); provided, however, that (i) no such amendment shall 
materially and adversely affect distributions to a Class A Limited Partner without the Class A 
Limited Partner’s prior written consent, (ii) no such amendment shall materially and adversely 
affect distributions to a Class B Limited Partner without the Class B Limited Partner’s prior written 
consent and (iii) no such amendment shall materially and adversely affect distributions to a Class 
C Limited Partner without the Class C Limited Partner’s prior written consent (other than 
amendments which create, and reflect the issuance of Units of, one or more Additional Classes (in 
the manner and subject to the limitations set forth in this Agreement)). 

ARTICLE 8 
APPLICATIONS AND DISTRIBUTIONS OF AVAILABLE CASH 

8.1 Applications and Distributions. 

(a) Distributions of Available Cash shall be made by the General Partner on behalf of 
the Partnership (i) on or prior to the 30th day following the end of any applicable calendar quarter 
(the final date of such calendar quarter, the “Quarterly Distribution End Date”), to the extent 
that the Advisory Committee elects to approve a cash distribution of Class C Current Preferred 
Returns accruing during such calendar quarter (with such distribution to be made pursuant to 
Section 8.1(c)(i)), or (ii) at such times as are determined by the Advisory Committee in its 
discretion, with respect to any other distribution of Available Cash pursuant to Section 8.1(c). 

(b) Notwithstanding anything herein to the contrary (except for the last sentence of this 
Section 8.1(b)), to the extent that there is Available Cash, the General Partner shall cause the 
Partnership to make distributions to the Partners (with each such Partner entitled to such a 
distribution to the extent that any Profit is allocated to it, whether on account of Units which are 
vested or unvested, and regardless of the class of such Units), on a consistent basis, as reasonably 
determined to be necessary to enable the Partners (and, with respect to any Partner that is a pass-
through entity for federal income tax purposes, the direct and indirect owners of such Partner) to 
pay the federal and state income taxes on the Profits allocated to them pursuant to this Agreement 
(“Required Distributions”).  For each taxable year, the General Partner shall make such Required 
Distributions to Partners in quarterly installments on or before the respective due dates for 
individual federal estimated taxes for that year, based on the General Partner’s good faith estimates 
of the Partnership’s Profits for such year and the Partners’ allocable shares thereof, and shall make 
a final installment of any unpaid portion of the Required Distributions, based on the final 
determination of the Partnership’s Profits for such taxable year and the Partners’ allocable shares 
thereof, on or before April 15 of the succeeding year.  For purposes of determining the amount of 
the Required Distribution to be made, the General Partner shall use the Maximum Combined 
Marginal Rate for purposes of determining the amount of the income tax payment distribution to 
be made, the General Partner shall select the Maximum Combined Marginal Rate to be applied 
uniformly to all Partners regardless of the fact that some Partners may be subject to different 
effective or marginal tax rates than others.  Any distributions made pursuant to this Section 8.1(b) 
shall be treated as advances against the distributions payable to the Partners pursuant to Section 
8.1(c) and shall be taken into account in determining the amount of future distributions to 
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the Partners pursuant to this Agreement.  Notwithstanding anything to the contrary herein, no 
Required Distributions or other distributions shall be made pursuant to this Section 8.1(b) until 
after the Class C Units have been redeemed and have received payment in full of the Class C 
Liquidation Preference. 

(c) Subject to Section 8.1(b), distributions of Available Cash shall be distributed in the 
following order of priority (and the calculations described in the following clauses shall be made 
through and including the Quarterly Distribution End Date for such calendar quarter, on a 
cumulative basis), subject to the other terms of this Article ARTICLE 8: 

(i) First, to the Class C Limited Partners pro rata in accordance with their 
respective Class C Percentage Interest, until aggregate distributions have been made pursuant to 
this Section 8.1(c)(i) in an amount equal to the Class C Liquidation Preference applicable to each 
such Class C Limited Partnership Interest with any amounts distributed pursuant to this Section 
8.1(c)(i) to be deemed, first, to be payment of the Class C Current Preferred Return and thereafter 
the payment of the remainder of the Class C Liquidation Preference; and 

(ii) Thereafter, pari passu to the Class A Limited Partners and Class B Limited 
Partners in accordance with their Percentage Interests; provided, however, that for the purposes of 
calculating the Percentage Interests of the Class A-1 Limited Partners, Class A-2 Limited Partners 
and Class B Limited Partners, each Class B Limited Partnership Interest be included only to the 
extent that from and after the date of the issuance of such Class B Limited Partnership Interest, 
aggregate distributions have been made by the Partnership pursuant to this Section 8.1(c)(ii) in an 
amount equal to the Hurdle Amount for such Class B Limited Partnership Interest (i.e., each Class 
B Limited Partnership Interest only participates in distributions made after the date of its issuance 
which are in excess of the Hurdle Amount for such Class B Limited Partnership Interest).  Subject 
to the foregoing, unless otherwise provided in any award agreement, Class B Limited Partnership 
Interests shall not be entitled to distributions on account of any Class B Limited Partnership 
Interests which are not vested, and for these purposes, the Percentage Interests of each Class A-1 
Limited Partner, Class A-2 Limited Partner and Class B Limited Partner shall be calculated without 
reference to any such unvested Class B Limited Partnership Interests. 

8.2 Liquidation; Sale Event.  In the event of a sale or disposition of all of the assets of the 
Partnership, the Partnership shall be dissolved and the proceeds of such sale or other disposition 
shall be distributed as provided in Article ARTICLE 10, except that to the extent that the 
Partnership receives a purchase money note or notes in exchange for all or a portion of such assets, 
the Partnership shall continue until such purchase money notes or notes have been paid in full. 

8.3 Distributions Subject to Law.  Notwithstanding any provision to the contrary contained 
in this Agreement, neither the General Partner nor the Partnership shall  be required to make a 
distribution to a Partner if such distribution would violate Section 17-607 of the Act or any other 
applicable Law or any loan document. 

ARTICLE 9 
TRANSFER OF PARTNERSHIP INTERESTS 

9.1 Limitations on Assignments of Partnership Interests. 
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(a) A Limited Partner may not Transfer all or any part of such Limited Partner’s 
Partnership Interest (including any distribution rights associated with such Partnership Interest), 
except (i) as otherwise expressly permitted in this Agreement, (ii) with Minority Approval, (iii) 
solely with respect to Jay Foreman, aggregate Transfers from and after the Effective Date to 
management members of the Partnership (x) not in excess of fifteen percent (15%) of the 
Percentage Interests held by him on the Effective Date, (y) not otherwise in connection with a 
transition of roles or change in responsibilities of Jay Foreman’s employment, to any executive 
officer of the Partnership, (iv) those Transfers in compliance with Section 9.6, Section 9.7, Section 
9.9, or Section 9.10, or (v) as required by pursuant to any loan agreement, credit agreement or 
similar obligation of the Partnership or any of its Subsidiaries to which the Partnership or any of 
its Subsidiaries are a party, or which are otherwise approved by the Advisory Committee.  Any 
purported Transfer of all or any part of a Partnership Interest in violation of the terms of this 
Agreement will be void ab initio and of no effect.  A permitted Transfer will be effective as of the 
date specified in the instruments relating thereto.  Any assignee desiring to make a further Transfer 
will be subject to all of the provisions of this Article ARTICLE 9 to the same extent and in the 
same manner as any other Partner desiring to make any Transfer. 

(b) Notwithstanding the provisions of Section 9.1(a) to the contrary but subject to 
Section 9.2 a Partner may, without the consent or approval of any other Partner but with notice to 
the other Partners, Transfer part or all of such Partner’s Partnership Interests (i) to a Permitted 
Transferee in connection with their bona fide estate planning purposes; provided that no permitted 
Transfer to a minor or incompetent will be made other than in trust for the benefit of such person 
or in custodianship under the Uniform Transfers to Minors Act or similar legislation or (ii) to an 
Affiliate of the Partner or one or more Permitted Transferees (an “Affiliate Transfer”); provided 
that any subsequent Transfer of an equity interest in such Affiliate by the original Partner or any 
Permitted Transferee (other than a subsequent Affiliate Transfer) shall be prohibited. 

9.2 Assignment Binding on Partnership.  No Transfer of all or any part of any Partnership 
Interest permitted to be made under this Agreement shall be binding upon the Partnership unless 
and until a duplicate original of such assignment or instrument of transfer, duly executed and 
acknowledged by the assignor or transferor, has been delivered to the Partnership, and such 
instrument evidences (i) the written acceptance by the assignee of all of the terms and provisions 
of this Agreement; (ii) the assignee’s representation that such assignment was made in accordance 
with all applicable Laws; (iii) the consent to the Transfer of the Partnership Interest required 
pursuant to Section 9.1(a), as applicable if such consent is required; and (iv) such assignee shall 
have paid all reasonable legal fees and filing costs in connection with its substitution as a Partner.  
In addition, in the reasonable discretion of the General Partner or the Advisory Committee, a 
Person to whom a Transfer may be made pursuant to this Article ARTICLE 9 may also be required 
as a condition precedent to it becoming a transferee to make certain additional representations, 
warranties and covenants to evidence compliance with federal and state Securities Laws, including 
representations as to its net worth, sophistication and investment intent. 

9.3 Bankruptcy of a Partner.  The Partnership shall not be dissolved or terminated solely by 
reason of the Bankruptcy, removal, withdrawal, dissolution or admission of any Partner. 

9.4 Assignees.  Upon any consented to assignment of a Partner’s Partnership Interest and after 
such assumption, the assignor shall be relieved of its agreements and obligations hereunder arising 
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after such assignment and the assignee shall be admitted as a Substitute Partner in place of the 
assignor; provided, however, that the agreements and obligations of the assignor which existed at 
the time of such assignment (including, without limitation, indemnification and other obligations 
and representations and warranties contained herein or in any other related documents) shall 
continue in full force and effect in accordance with their respective terms and shall survive an 
assignment by such Partner, as the case may be.  Any and all obligations, representations, 
covenants and other provisions under the Agreement shall be applicable to such new Partner. 

9.5 Acceptance of Prior Acts.  Any Person who is admitted as a Substitute Partner, by 
becoming a Partner, accepts, ratifies and agrees to be bound by this Agreement and by all actions 
duly taken pursuant to the terms and provisions of this Agreement by the Partnership prior to the 
date it became a Partner and, without limiting the generality of the foregoing, specifically ratifies 
and approves all agreements and other instruments as may have been executed and delivered on 
behalf of the Partnership prior to said date and which are in full force and effect on said date. 

9.6 Right of First Refusal and Tag-Along Rights.  If (i) one or more Partners (the “Selling 
Partners”) has a binding agreement subject to the terms of this Section 9.6 (the “Purchase 
Agreement”) to sell all or any portion of the Class A Limited Partnership Interests or Class C 
Limited Partnership Interests held by such Selling Partners (the “Purchased Partnership 
Interests”) to a particular Person or Persons (the “Buyer”) who is a bona fide, arms’ length buyer 
other than in a transaction permitted pursuant to Section 9.1(a) or Section 9.1(b) and (ii) the 
provisions of Sections 9.1 and 9.4 have been complied with or waived, then the Selling Partner 
may sell the Purchased Partnership Interests pursuant to the Purchase Agreement subject to the 
following: 

(a) For purposes hereof, the “Sale Notice” means a notice given by the Selling Partner 
to the Partnership and each other Class A Limited Partner and Class C Limited Partner (the 
“Eligible Tag Participants”) setting forth (i) the aggregate of the Purchased Partnership Interests 
being sold by all Selling Partners, and the Purchased Partnership Interests proposed to be sold by 
each Selling Partner including the class of Partnership Interest being sold; (ii) the date (not less 
than forty-five (45) days after the giving of the notice) after which the sale will take place; (iii) the 
amount and type of consideration to be received in the aggregate and on a per Unit basis by the 
Eligible Tag Participant receiving such notice (before deduction for the expenses of sale) for such 
Eligible Tag Participant’s Partnership Interests; (iv) the address of the Buyer to which notice of 
option exercise is to be sent; and (v) any other material terms and conditions of the sale, together 
with a complete copy of the Purchase Agreement related thereto. 

(b) The Purchase Agreement between the Selling Partners and the Buyer shall provide, 
in substance, that, unless the Purchased Partnership Interests are purchased pursuant to the rights 
of first refusal pursuant to Section 9.6(c) or Section 9.6(d), the Buyer is obligated to purchase the 
proportionate amount of Partnership Interests of each the Applicable Class of any Eligible Tag 
Participant who exercises such Partner’s option to sell a proportionate share of Partnership 
Interests of (i) in the case of Class C Units, the number of Class C Units owned by each such 
Partner and (ii) in the case of Class A Units, based upon the Percentage Interests of the Class A 
Units owned by each Partner, in each case at the same proportional rate and on the same terms and 
conditions as set forth in the Purchase Agreement (e.g. if the Purchased Partnership Interests 
represent 50% of the Percentage Interests, of all Class A Units then the proportionate amount of 
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an Eligible Tag Participant’s Percentage Interest of Class A Units would also be 50%); provided, 
that any consideration payable pursuant to the Purchase Agreement shall be allocated in (x) in a 
transaction involving only Class A Units, pro rata in accordance with the Percentage Interest 
represented by each Class A Unit, (y) in a transaction involving only Class C Units, in an identical 
amount per Unit and (z) in a transaction involving both Class A Units and Class C Units (1) to 
each Class C Unit which is part of the Purchased Partnership Interests in an amount equal to the 
Class C Liquidation Preference of such Class C Units, with the remainder to be allocated to the 
Class A Units which are part of the Purchased Partnership Interests, pro rata in accordance with 
their respective Percentage Interests.  Notwithstanding the foregoing, in no event shall the Eligible 
Tag Participant be required to enter into the Purchase Agreement unless: 

(i) any representations and warranties to be made by such Eligible Tag 
Participant are limited to representations and warranties related to authority, ownership and the 
ability to convey title to such Partnership Interests, including, but not limited to, representations 
and warranties that (i) the Eligible Tag Participant holds all right, title and interest in and to the 
Partnership Interests such Eligible Tag Participant purports to hold, free and clear of all liens and 
encumbrances, (ii) the obligations of the Eligible Tag Participant in connection with the transaction 
have been duly authorized, if applicable, (iii) the documents to be entered into by the Eligible Tag 
Participant have been duly executed by the Eligible Tag Participant and delivered to the acquirer 
and are enforceable against the Eligible Tag Participant in accordance with their respective terms; 
and (iv) neither the execution and delivery of documents to be entered into in connection with the 
transaction, nor the performance of the Eligible Tag Participant’s obligations thereunder, will 
cause a breach or violation of the terms of any agreement, law or judgment, order or decree of any 
court or governmental agency; 

(ii) the Eligible Tag Participant shall not be liable for the inaccuracy of any 
representation or warranty made by any other Person in connection with the transaction, other than 
the Partnership and its Subsidiaries (except to the extent that funds may be paid out of an escrow 
established to cover breach of representations, warranties and covenants of the Partnership and its 
Subsidiaries as well as breach by any Partner of any of identical representations, warranties and 
covenants provided by all Partners); 

(iii) the liability for indemnification, if any, of such Eligible Tag Participant in 
the transaction and for the inaccuracy of any representations and warranties made by the 
Partnership or its Subsidiaries or the Partners in connection with such transaction, is several and 
not joint with any other Person (except to the extent that funds may be paid out of an escrow 
established to cover breach of representations, warranties and covenants of the Partnership and its 
Subsidiaries as well as breach by any Partner of any of identical representations, warranties and 
covenants provided by all Partners), and the impact is allocable in a manner such that after giving 
effect to such indemnity payments, the proceeds are distributable in a manner consistent with the 
distribution provisions set forth in Section 8.1(c); and 

(iv) such Eligible Tag Participant is not required (without its written consent, 
which may not be a condition to participation in such transaction) to agree to any additional or 
extended non-compete or similar restrictive covenants; provided, that such transaction shall not be 
required to terminate or otherwise modify any such covenant then existing and binding upon such 
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Eligible Tag Participant, which covenants shall continue to be valid and binding in accordance 
with, and subject to, their respective terms and conditions. 

(c) Within ten (10) days after the delivery of the Sale Notice, the Partnership shall have 
the right, but not the obligation, to elect to purchase all, but not less than all, of the Purchased 
Partnership Interests on the terms and conditions set forth in the Sale Notice (with any non-cash 
consideration being payable in cash, valued at its fair market value, as determined in good faith by 
the Advisory Committee), including by via a transaction consistent with the structure described in 
described in Section 4.6 of Exhibit B. 

(d) If the Partnership does not intend to exercise its right of first refusal pursuant to 
Section 9.6(c), the Partnership must deliver a notice (the “ROFR Notice”) to the Selling Partners 
and to each other Partner which owns Units of the Applicable Class  (the “ROFR Parties”) to that 
effect no later than fifteen (15) days after the Selling Partner delivers the Sale Notice.   

(i) Within fifteen (15) days after the delivery of the ROFR Notice, each ROFR 
Party may elect to purchase any or all of the Purchased Partnership Interests (including by over-
subscription) on the terms and conditions set forth in the Sale Notice (with any non-cash 
consideration being payable in cash, valued at its fair market value, as determined in good faith by 
the Advisory Committee), by delivery of written notice to the Partnership and the Selling Partners. 

(ii) Following the expiration of the fifteen (15) day period specified in Section 
9.6(d)(i), the Partnership shall send a notice to all Partners indicating (i) if the ROFR Parties have 
elected to purchase all of the Purchased Partnership Interests and (ii) if so, how the right to 
purchase such Purchased Partnership Interests have been allocated among the ROFR Parties.   

(iii) In the event that that the ROFR Parties collectively elect to purchase more 
than the aggregate number of Purchased Partnership Interests, the right to purchase such Purchased 
Partnership Interests shall be allocated among the exercising ROFR Parties pro rata in accordance 
with the number of Partnership Interests (on an as exchanged to Units basis) owned by each of 
them, or in such other manner as they shall mutually agree in writing. 

(iv) In the event that the ROFR Parties collectively elect to purchase less than 
all of the Purchased Partnership Interests, then the elections shall be invalid, and the Eligible Tag 
Participants shall have the rights set forth in Section 9.6(f). 

(e) The closing of the purchase of Purchased Partnership Interests by the Partnership 
pursuant to Section 9.6(c) or the exercising ROFR Parties pursuant to Section 9.6(d) shall take 
place, and all payments from the Partnership or the exercising ROFR Parties shall have been 
delivered to the Selling Partner, by the later of (i) the date specified in the Sale Notice; and (ii) 
forty-five (45) days after delivery of the Sale Notice. 

(f) If pursuant to Section 9.6(d)(ii) the Partnership shall deliver a notice that neither it 
nor the ROFR Parties have exercised the right of first refusal rights pursuant to this Section 9.6 
with respect to all of the Purchased Partnership Interest, such notice (the “Tag Notice”) shall also 
include instruction on how each Eligible Tag Participant shall exercise its rights pursuant to this 
Section 9.6(f).  Within ten (10) days after delivery of the Tag Notice each such Eligible Tag 
Participant shall have the option to sell a proportionate amount of Partnership Interests of the 
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Applicable Class to the Buyer, simultaneously with and conditioned upon the closing of the 
proposed sale by the Selling Partners with any consideration payable pursuant to the Purchase 
Agreement with respect to an Applicable Class to be allocated in an equal amount per Unit of the 
Applicable Class sold pursuant to the Purchase Agreement.  Each Eligible Tag Participant 
exercising such option shall, subject to, Section 9.6(b), be deemed a party to the Purchase 
Agreement, and be bound by all the terms and conditions thereof on a pro rata basis, including any 
costs of such transaction, indemnification or escrow requirements contained therein.  Each Eligible 
Tag Participant who does not timely elect to include Partnership Interests in the proposed sale shall 
be deemed to have waived all rights with respect to such sale.  

(g) If, either (x) at the end of the ninetieth (90th) day following delivery of the Sale 
Notice the Selling Partner has not completed the proposed sale or (y) if following the delivery of 
the Sale Notice the terms and conditions of the Purchase Agreement shall materially change, each 
other Partner shall be released from its obligations with respect to the proposed sale or related right 
of first refusal, the Sale Notice shall become null and void, and it shall be necessary for a separate 
Sale Notice to be furnished, and the terms and provisions of this Section 9.6 separately complied 
with, in order to consummate a Sale Event. 

9.7 Drag-Along Rights. 

(a) If (x) holders of a greater than fifty percent (50%) of the Class A Percentage Interest 
(collectively, the “Drag-Along Selling Partners”) and (y) the Advisory Committee recommend 
or approve a Sale Event to a party or parties other than any of the Drag-Along Selling Partners or 
any of their respective Affiliates, the Drag-Along Selling Partners may, by delivery of written 
notice thereof to the other Partners (a “Drag Sale Notice”), require all the other Partners (the 
“Dragged Partners”) to sell their Drag Along Portion of Partnership Interests on the same terms 
and conditions as provided in the Drag Sale Notice and the definitive purchase agreement (the 
“Drag Sale Purchase Agreement”) with respect to such Sale Event (a “Drag-Along Sale”), or to 
consent to, cooperate in, and not object to, such Drag-Along Sale (in each case except as otherwise 
set forth in this Section 9.7); provided, however, in no event shall a Drag-Along Sale be initiated 
if the proceeds from such Drag-Along sale are not sufficient for the payment in full of the Class C 
Liquidation Preference and the Drag Sale Purchase Agreement states that the Class C Liquidation 
Preference shall be paid in full.  In the event of such a Drag-Along Sale, except as otherwise set 
forth in this Section 9.7, each Dragged Partner shall take such action(s) as the Drag-Along Selling 
Partners shall reasonably deem necessary and appropriate to consummate the Drag-Along Sale, 
including consenting to, cooperating in and not objecting to a Drag-Along Sale, and the transfer 
of such Dragged Partner’s Drag Along Portion (including executing the Drag Sale Purchase 
Agreement which may include representations and warranties (i) concerning such Partner’s 
ownership of the Partnership Interests being sold, (ii) that the Partnership Interests are free and 
clear of all liens and other encumbrances, and (iii) that the Partner has the power and authority to 
consummate such transaction) and shall consent to such transfer; provided that any additional 
commercially reasonable representations, warranties or provisions shall require the consent of the 
Partner (which consent shall not be unreasonably withheld).  Upon the request of the Drag-Along 
Selling Partners, the General Partner shall cause the Partnership to engage such professionals 
selected by the Drag-Along Selling Partners to assist in a Drag-Along Sale.  
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(b) Upon the request of any Dragged Partner, the Drag-Along Selling Partners shall 
promptly notify all of the Dragged Partners of the Drag-Along Selling Partners’ intent to invoke 
the Drag-Along Sale rights of this Section 9.7, or whether such rights will irrevocably not be 
exercised, in which case of nonexercise, but not before receipt of such notice of intent, the Dragged 
Partners shall be entitled to exercise their tag-along rights pursuant to Section 9.6.  In the event of 
a transfer pursuant to this Section 9.7, unless all of the Partners otherwise agree, the proceeds of 
such sales transaction shall be allocated among and distributed to the Partners in accordance with 
their respective Partnership Interests and the distribution provisions contained in Section 8.1(c).  

(c) Each Dragged Partner in any Drag-Along Sale shall, to the extent applicable to the 
Drag-Along Selling Partners, (i) bear its pro rata share of any costs and expenses of the Drag-
Along Sale; (ii) participate in any escrow or indemnification obligations with respect to Drag-
Along Sale on a pro rata several and not joint basis, and (iii) reasonably cooperate with all requests 
or covenants of the purchaser contained in such Drag-Along Sale. In the event that any Partner 
entitled to vote on or provide its written consent with respect to a matter shall fail at any time to 
vote or act by written consent with respect to any Partnership Interests held of record or 
beneficially owned by such Partner (or as to which such Partner otherwise has voting control), as 
agreed by such Partner in this Agreement, such Partner hereby irrevocably grants to and appoints 
the Drag-Along Selling Partner’s such Partner’s proxy and attorney-in-fact (with full power of 
substitution), for and in the name, place and stead of such Partner, to vote or act by written consent 
with respect to such Partnership Interests and to grant a consent, proxy or approval in respect of 
such Partnership Interests, in each case in such manner and to the extent as is necessary or desirable 
to vote such Partnership Interests as agreed to by such Partner in this Agreement. 

(d) Notwithstanding the foregoing, in no event shall any Dragged Partner be required 
to enter into any agreement in connection with a Drag-Along Sale unless: 

(i) any representations and warranties to be made by such Partner are limited 
to representations and warranties related to authority, ownership and the ability to convey title to 
such Partnership Interests, including, but not limited to, representations and warranties that (i) the 
Partner holds all right, title and interest in and to the Partnership Interests such Partner purports to 
hold, free and clear of all liens and encumbrances, (ii) the obligations of such Partner in connection 
with the transaction have been duly authorized, if applicable, (iii) the documents to be entered into 
by such Partner have been duly executed by such Partner and delivered to the acquirer and are 
enforceable against such Partner in accordance with their respective terms; and (iv) neither the 
execution and delivery of documents to be entered into in connection with the transaction, nor the 
performance of such Partner’s obligations thereunder, will cause a breach or violation of the terms 
of any agreement, law or judgment, order or decree of any court or governmental agency; 

(ii) such Partner shall not be liable for the inaccuracy of any representation or 
warranty made by any other Person in connection with the transaction (except to the extent that 
funds may be paid out of an escrow established to cover breach of representations; warranties and 
covenants of the Partnership or its Subsidiaries as well as breach by any Partners of any of identical 
representations, warranties and covenants provided by all Partners); 

(iii) the liability for indemnification, if any, of such Partner in the transaction 
and for the inaccuracy of any representations and warranties made by the Partnership, its 
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Subsidiaries or the Partners in connection with such transaction, is several and not joint with any 
other Person (except to the extent that funds may be paid out of an escrow established to cover 
breach of representations, warranties and covenants of the Partnership or its Subsidiaries as well 
as breach by any stockholder of any of identical representations, warranties and covenants 
provided by all Partners), and the impact is allocable in a manner such that after giving effect to 
such indemnity payments, the proceeds are distributable in a manner consistent with the 
distribution provisions set forth in Section 8.1(c); 

(iv) such Partner is not required (without its written consent, which may not be 
a condition to participation in such transaction) to agree to any additional or extended non-
compete, non-solicit or similar restrictive covenants; provided, that such transaction shall not be 
required to terminate or otherwise modify any such covenant then existing and binding upon such 
Partner, which covenants shall continue to be valid and binding in accordance with, and subject 
to, their respective terms and conditions. 

9.8 Redemption Rights. 

(a) Except as otherwise provided in any award agreement, at any time from and after 
the Cessation Date of any Employee Owner, the Partnership shall have the right to redeem from 
such Employee Owner and its Affiliates (the “Partnership Call”) all, but not less than all, of the 
Partnership Interests owned by such Employee Owner and its Affiliates (excluding any unvested 
Class B Limited Partnership Interests and any other Partnership Interests then subject to forfeiture 
pursuant to any award agreement, in each case which shall be forfeited for no consideration) (the 
“Subject Interests”).  The purchase price pursuant to a Partnership Call will equal the FMV with 
respect to the Subject Interests.  The structure of the Partnership Call shall be consistent with the 
structure described in Section 4.6 of Exhibit B except to the extent that the Advisory Committee 
with Minority Approval concludes that effectuating the Partnership Call in such manner would 
materially and adversely affect the rights of the Class A Members.  Notwithstanding anything to 
the contrary set forth herein, the Partnership Call shall only apply with respect to Partnership 
Interests held by Foreman and his Affiliates if his employment with the Partnership or its 
Subsidiaries is terminated for Cause. 

(b) In order to exercise the Partnership Call, the Partnership shall deliver to the Partners 
who own the Subject Interest to be redeemed written notice specifying (i) the Subject Interests to 
be repurchased, (ii) the FMV with respect to such Subject Interests, including a detailed calculation 
thereof and (iii) the date on which the redemption of such Subject Interests shall be consummated, 
which in no event shall be more than sixty (60) days from the date of the delivery of such notice.   

(c) If an Employee Owner disagrees with the calculation of FMV determined by the 
Partnership as set forth in the applicable notice delivered by the Partnership pursuant to Section 
9.8(b), it shall deliver written notice to the Partnership not more than fifteen (15) business days 
after the delivery of the applicable notice by the Partnership.  If such Employee Owner fails to 
timely deliver such a notice, the FMV set forth in the notice delivered by the Partnership shall be 
binding and definitive and not subject to further dispute or challenge.  If such Employee Owner 
timely delivers such a notice, then the FMV shall be determined by a nationally-recognized firm 
of independent chartered accountants designated by the Advisory Committee by Minority 
Approval (and if the Advisory Committee is unable to reach agreement, then the accounting firm 
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shall be selected by the Partnership’s regularly engaged audit firm) and any such determination of 
the FMV shall be definitive and binding, and not subject to further dispute or challenge. 

(d) The closing with respect to any redemption pursuant to this Section 9.8 (the 
“Redemption Closing”) shall take place at the time, date and place specified in the notice 
delivered by the Partnership pursuant to Section 9.8(b), as applicable; provided, that in the event 
that the FMV has not been definitively determined as of such date, then the Redemption Closing 
shall occur ten (10) days after the definitive determination of the FMV. 

(e) The purchase price of the Subject Interests shall be payable in cash of not less than 
50% of the purchase price, with the remainder payable in a note with a maturity of not more than 
five years, with equal annual installments and bearing interest at an annually compounding per 
annum rate equal to the greater of (x) 7% per annum or (y) the applicable federal rate pursuant to 
Section 1274 of the Code as of the Redemption Closing. 

(f) Notwithstanding anything herein to the foregoing, the Partnership shall not exercise 
the Partnership Call if the exercise thereof would constitute a default, breach or violation (with or 
without the passage of time or the delivery of notice) pursuant to the Act, or any loan, credit or 
similar agreement to which the Partnership or any of its Subsidiaries is a party, and the Partnership 
may defer the exercise of the Partnership Call set forth in this Section 9.8 until such transaction 
may be consummated without causing such a default, breach or violation, with interest accruing 
upon the amount payable in respect of such Partnership Call, at the prime rate offered or 
determined by the Partnership’s principal lending institution as in effect from time to time, to the 
extent such repurchase is deferred from the date it was otherwise initially due hereunder. 

9.9 Class C Put and Call Rights.   

(a) At any time from and after the Class C Redemption Date the holders of a majority 
of the Class C Units then outstanding shall have the right to cause the Partnership to redeem 100% 
(but not less than 100%) of the then outstanding Class C Units (the “Class C Unit Put Right”) 
pursuant to the terms of this Section 9.9. The exercise of the Class C Unit Put Right shall be made 
by the delivery of not less than sixty (60) days’ prior written notice from the holders of a majority 
of the then outstanding Class C Units to the General Partner of their exercise of the Class C Unit 
Put Right (as applicable, the “Class C Unit Put Notice”).  The exercise of the Class C Unit Put 
Right shall be effected using a structure consistent that described in Section 4.6 of Exhibit B except 
to the extent that the Advisory Committee with Minority Approval concludes that effectuating the 
Partnership Call in such manner would materially and adversely affect the rights of the Class A 
Members.   

(b) At any time upon the approval of the Advisory Committee, the Partnership shall 
have the right to redeem 100% (but not less than 100%) of the then outstanding Class C Units (the 
“Class C Unit Call Right”).  The exercise of the Class C Unit Call Right shall be made by the 
delivery of not less than thirty (30) days’ prior written notice from the General Partner to the Class 
C Members of the exercise of the Class C Unit Call Right (the “Class C Unit Call Notice”).  The 
exercise of the Class C Unit Call Right shall be effected using a structure consistent that described 
in Section 4.6 of Exhibit B except to the extent that the Advisory Committee with Minority 
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Approval concludes that effectuating the Partnership Call in such manner would materially and 
adversely affect the rights of the Class A Members.   

(c) The consideration paid by the Partnership in respect of any Units redeemed 
pursuant to the exercise of the Class C Unit Put Right or the Class C Unit Call Right shall equal 
the Class C Liquidation Preference, which amount shall be paid by the Partnership entirely in cash 
by wire transfer in immediately available funds within thirty (30) days following the date of the 
Class C Unit Put Notice. Any payments hereunder that are not timely made, shall be automatically 
converted into and shall be payable via the Partnership’s note with a maturity of not more than 
sixty months, with equal quarterly installments and bearing interest at an annually compounding 
per annum rate equal to 15% per annum with such interest rate increasing by 1% for each month 
the note remains outstanding until the rate equals 18% per annum, which shall be the maximum 
interest rate applicable to such note.   

(d) If required by the General Partner, each Partner redeeming Class C Units shall 
execute all documents reasonably required to effectuate the redemption of such Class C Units as 
described in this Section 9.9 containing customary representations and warranties and 
indemnification rights in respect of such Class C Unit redemption, including representations and 
warranties with respect to title to such Units, due authorization, legal authority and capacity, non-
contravention, required consents and no brokers (but excluding, for the avoidance of doubt, any 
non-solicit, non-compete or similar restrictive covenants). 

(e) Notwithstanding anything herein to the foregoing: 

(i) the Partnership shall not exercise the Class C Unit Call Right if the exercise 
thereof (including without limitation any distribution or dividend directly or indirectly to be made 
to the Partnership by any of its Subsidiaries to fund any such payment) would cause a default, 
breach or violation (with or without the passage of time or the delivery of notice) pursuant to any 
loan, credit or similar agreement to which the Partnership or any of its Subsidiaries is a party would 
prohibit the payment of redemption price; and 

(ii) in the event that the exercise of the Class C Unit Put Right and the 
Partnership’s performance of its obligation with respect thereto (including without limitation any 
distribution or dividend directly or indirectly to be made to the Partnership by any of its 
Subsidiaries to fund any such payment) would cause a default, breach or violation (with or without 
the passage of time or the delivery of notice) pursuant to any loan, credit or similar agreement to 
which the Partnership or any of its Subsidiaries is a party (including in connection with any 
distribution or dividend that would be required to be made by any Subsidiary of the Partnership to 
the Partnership to fund the Partnership’s obligations with respect to such Class C Unit Put Right) 
the Partnership may defer compliance with the terms of its obligations with respect to the Class C 
Unit Put Right until such transaction may be consummated without causing such a default, breach 
or violation. 

9.10 Additional Limitations.  Notwithstanding anything contained in this Agreement, no 
Transfer shall be made, and the General Partner or the Partners shall have the right to prohibit and 
may refuse to accept any Transfer if: (a) registration is required under the Securities Act in respect 
of such Transfer; (b) such Transfer violates any applicable federal or state Securities Laws or other 
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Laws; (c) such Transfer is subject to, or such Transfer, when aggregated with prior Transfers in 
accordance with applicable Law will result in the imposition of, any state, city or local transfer 
taxes, including any transfer gains taxes, unless such assignor pays such taxes; and (d) such 
Transfer will cause the Partnership to be treated as a “publicly-traded partnership” within the 
meaning of Section 7704 of the Code.  The non-transferring Partners may elect prior to any 
Transfer to require an opinion of counsel with respect to any of the foregoing matters. 

ARTICLE 10 
DISSOLUTION OF THE PARTNERSHIP; 

WINDING UP AND DISTRIBUTION OF ASSETS 

10.1 Dissolution. 

(a) The Partnership shall be dissolved and its affairs shall be wound up upon the first 
to occur of the following: 

(i) a sale or disposition of all or substantially all of the assets of the Partnership;  

(ii) any event which makes it unlawful for the Partnership’s business to be 
continued; 

(iii) the issuance of a decree by any court of competent jurisdiction that the 
Partnership be dissolved;  

(iv) at any time there is no general partner of the Partnership; provided, 
however,  the death, withdrawal, Bankruptcy or dissolution of a General Partner or the occurrence 
of any other event that terminates the continued Partnership of a General Partner will not cause the 
Partnership to be dissolved or its affairs to be wound up, if (x) within 75 days following the 
occurrence of such event Partners owning more than fifty percent (50%) of the Class A Percentage 
Interests  agree in writing to continue the business of the Partnership and to appoint one or more 
additional General Partners, or (y) in the event that no such additional General Partner is appointed 
pursuant to clause (x), within 30 days following the end of the 75 day period described in clause 
(x), Partners owning more than fifty percent (50%) of the Class A Percentage Interests agree in 
writing to continue the business of the Partnership and to appoint one or more additional General 
Partners; 

(v) the entry of decree of judicial dissolution under Section 18-802 of the Act; 
or 

(vi) the determination of the Advisory Committee subject to Minority Approval. 

(b) Except as provided in this Agreement, no Partner shall have the right to 
(i) withdraw or resign as a Partner of the Partnership, or (ii) dissolve itself voluntarily. 

10.2 Winding Up. 

(a) In the event of the dissolution of the Partnership pursuant to Section 10.1(a), the 
General Partner shall wind up the Partnership’s affairs. 
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(b) Upon dissolution of the Partnership and until the filing of a certificate of 
cancellation as provided in the Act and subject to Section 17-804 of the Act, the General Partner 
or a liquidating trustee appointed by the General Partner, as the case may be, shall, in the name of, 
and for and on behalf of the Partnership, prosecute and defend suits, whether civil, criminal or 
administrative, gradually settle and close the Partnership’s business, dispose of and convey the 
Partnership’s property, discharge or make reasonable provision for the Partnership’s liabilities, 
and distribute to the Partners in accordance with Section 10.3 any remaining assets of the 
Partnership. 

(c) Upon the completion of winding up of the Partnership, the General Partner or 
liquidating trustee, as the case may be, shall file a certificate of cancellation in the Office of the 
Secretary of State of Delaware as provided in the Act. 

10.3 Distribution of Assets.  Upon the winding up of the Partnership, the assets shall be 
distributed as follows, and in each case subject to Section 17-804 of the Act: to the payment of 
debts and liabilities of the Partnership, including debts and liabilities owed to Partners (other than 
liabilities for distributions to Partners and former Partners) to the extent permitted by applicable 
Law, in order of priority as provided by applicable Law; to the setting up of any reserves that the 
Partners or the liquidating trustee, as the case may be, shall determine are reasonably necessary 
for the payment of any contingent or unforeseen liabilities or obligations of the Partnership; and 
to the Partners in accordance with the provisions of Section 8.1(c). 

ARTICLE 11 
AMENDMENTS 

11.1 Amendments.  Except as provided pursuant to Section 6.4, this Agreement may not be 
amended, modified, supplemented or any provision hereof waived without the consent of the 
General Partner, the Advisory Committee and Class A Limited Partners owning greater than fifty 
percent (50%) of the Class A Percentage Interests, subject at all times to any approvals that may 
be also required pursuant to Section 3.2.  No amendment, modification, supplement, discharge or 
waiver hereof or hereunder shall require the consent of any Person not a party to this Agreement.  
Any amendment which materially changes the rights of any of the Class A-1 Limited Partners or 
Class A-2 Limited Partners in a manner which is adverse and disproportionate to the rights of the 
other series Class A Limited Partners shall require the approval of the Limited Partners owning a 
majority of the series of Class A Limited Partnership Interests (by Units) that is so adversely and 
disproportionately impacted.  

11.2 Additional Partners.  If this Agreement shall be amended as a result of adding or 
substituting a Partner in accordance with the terms hereof, the amendment to this Agreement shall 
be signed by the General Partner and by the Person to be added or substituted.  In making any 
amendments, the General Partner shall prepare and file for recordation such documents and 
certificates as shall be required to be prepared and filed.  To avoid confusion, the addition of a new 
Partner requires the consent of the General Partner, in its sole and absolute discretion. 
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ARTICLE 12 
MISCELLANEOUS6 

12.1 Further Assurances.  Each party to this Agreement agrees to execute, acknowledge, 
deliver, file and record such further certificates, amendments, instruments and documents, and to 
do all such other acts and things, as may be required by Law or as, in the reasonable judgment of 
any Partner, may be necessary or advisable to carry out the intent and purpose of this Agreement. 

12.2 Notices.  Unless otherwise specified in this Agreement, all notices, demands, elections, 
requests or other communications that any party to this Agreement may desire or be required to 
give hereunder shall be in writing and shall be given by hand, by depositing the same in the United 
States mail, first class postage prepaid, certified mail, return receipt requested, or by a recognized 
overnight courier service providing confirmation of delivery, or by e-mail (with confirmation of 
receipt) to the addresses set forth in Exhibit A, as applicable, or at such other address as may be 
designated by the addressee thereof upon written notice to all of the Partners.  All notices given 
pursuant to this Section 12.2 shall be deemed to have been given (i) if delivered by hand on the 
date of delivery or on the date delivery was refused by the addressee, (ii) if delivered by United 
States mail or by overnight courier, on the date of delivery as established by the return receipt or 
courier service confirmation (or the date on which the return receipt or courier service confirms 
that acceptance of delivery was refused by the addressee), or (iii)  if transmitted by e-mail, upon 
confirmation of receipt if sent during normal business hours on a Business Day, otherwise on the 
next Business Day. 

12.3 Headings and Captions.  All headings and captions contained in this Agreement and the 
table of contents hereto are inserted for convenience only and shall not be deemed a part of this 
Agreement. 

12.4 Variance of Pronouns.  All pronouns and all variations thereof shall be deemed to refer 
to the masculine, feminine or neuter, singular or plural, as the identity of the person or entity may 
require. 

12.5 Counterparts.  This Agreement may be executed in two or more counterparts, each of 
which shall constitute an original and all of which, when taken together, shall constitute one 
Agreement.  This Agreement may be executed by pdf, docusign or other facsimile or electronic 
signature and any such signature shall be deemed an original for all purposes. 

12.6 Governing Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, 
WITHOUT REGARD TO CONFLICT OF LAW PROVISIONS THEREOF. 

12.7 Partition.  The Partners hereby agree that no Partner nor any successor-in-interest to any 
Partner shall have the right to have the property of the Partnership partitioned, or to file a complaint 
or institute any proceeding at law or in equity to have the property of the Partnership partitioned, 

 
6 NTD:  Parties to agree on insertion of Corporate Transparency Act compliance provisions. 
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and each Partner, on behalf of himself, his successors, representatives, heirs and assigns, hereby 
waives any such right. 

12.8 Invalidity.  Every provision of this Agreement is intended to be severable.  The invalidity 
and unenforceability of any particular provision of this Agreement in any jurisdiction shall not 
affect the other provisions hereof, and this Agreement shall be construed in all respects as if such 
invalid or unenforceable provision were omitted. 

12.9 Successors and Assigns.  This Agreement shall be binding upon the parties hereto and 
their respective successors, executors, administrators, legal representatives, heirs and legal assigns, 
and shall inure to the benefit of the parties hereto and, except as otherwise provided herein, their 
respective successors, executors, administrators, legal representatives, heirs and legal assigns.  No 
Person other than the parties hereto and their respective successors, executors, administrators, legal 
representatives, heirs and permitted assigns shall have any rights or claims under this Agreement. 

12.10 Entire Agreement.  This Agreement supersedes all prior agreements among the parties 
with respect to the subject matter hereof and contains the entire agreement among the parties with 
respect to such subject matter. 

12.11 Waivers.  No waiver of any provision hereof by any party hereto shall be deemed a waiver 
by any other party nor shall any such waiver by any party be deemed a continuing waiver of any 
matter by such party. 

12.12 Acknowledgement by Partners.  Each Partner acknowledges the following: (A) it is 
familiar with the business proposed to be conducted by the Partnership; (B) it has been advised 
that its Partnership Interest may not be sold, transferred, or otherwise disposed of except as 
provided herein; (C) it understands that the securities being purchased hereby have not been 
registered under the Securities Act, or any state Securities Laws, in reliance on an exemption for 
private offerings and, therefore, the securities cannot be resold unless they are registered under the 
Securities Act and applicable state Securities Laws or unless an exemption from such registration 
is available; (D) it is a “sophisticated investor” with substantial prior experience in high-risk 
business investments and is aware of and familiar with the risks associated with a private limited 
partnership and would qualify as an “accredited investor” as such is defined in Rule 501 of 
Regulation D, as enacted pursuant to Sections 3(b) and 4(2) of the Securities Act; (E) it is acquiring 
its Partnership Interest for its own account, for investment only and with no present intention of 
distributing, reselling, pledging, or otherwise disposing of its interest; and (F) that it is familiar 
with the type of investment which its Partnership Interest in the Partnership constitutes and has 
reviewed the purchase of the Partnership Interest with its tax and independent legal counsel and 
investment representatives to the extent it deems necessary. 

12.13 No Third Party Beneficiaries.  Except as set forth in Section 4.1, Section 4.2 and Section 
12.17, this Agreement is not intended and shall not be construed as granting any rights, benefits or 
privileges to any Person not a party to this Agreement.  Without limiting the generality of the 
foregoing, no creditor of the Partnership, or of any Partner shall have any right whatsoever to 
require any Partner to contribute capital to the Partnership. 
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12.14 Construction of Documents.  The parties hereto acknowledge that they were represented 
by their own counsel, who participated in the review, negotiation and drafting of this Agreement 
and that this Agreement shall not be subject to the principle of construing its meaning against the 
party that drafted same.   

12.15 Time of Essence.  Time is of the essence in the performance of each and every term of this 
Agreement. 

12.16 Partnership for Tax Purposes.  The Partners hereby agree that the Partnership shall be 
treated as a partnership for tax purposes under federal, state and local income tax Laws.  In 
furtherance of the foregoing agreement, neither the Partnership nor any of its Partners will take 
any action or position or make any election for federal, state or local income tax purposes, in a tax 
return or otherwise, inconsistent with the classification of the Partnership as a partnership for 
federal, state and local income tax purposes, including, for the avoidance of doubt, any election 
under Section 301.7701-3 to treat the Partnership as a corporation for federal income tax purposes. 

12.17 Attorney Advice.  Except as otherwise agreed to in writing by all relevant parties, each 
Partner acknowledges and agrees (a) that it understands that the law firm that drafted this 
Agreement, Polsinelli PC represents certain of the Subsidiaries of the Partnership in the 
transactions contemplated by this Agreement and in other matters; (b) that it has had an 
opportunity to obtain the advice of its own counsel prior to entering into this Agreement, and 
(c) that no attorney client relationship exists between Polsinelli PC and any Partner except as 
otherwise agreed to in writing by all relevant parties.  No law firm, accountant or other professional 
who provides services to the Partnership, the General Partner, any Partner or their respective 
Affiliates shall be disqualified from acting in such capacity because such Person also provides 
other services to the Partnership or any of its Subsidiaries, one or more of the Partners in any other 
transaction at any time and all conflicts of interest in connection with such law firm representations 
are hereby waived by each Partner.  Polsinelli PC is acknowledged and agreed to be an express 
third party beneficiary of this Section 12.17. 

12.18 Good Faith and Fair Dealing; Fiduciary Duty.  The Advisory Committee and the 
Partners shall conduct the business and affairs of the Partnership in accordance with this 
Agreement and the implied contractual obligation of good faith and fair dealing.  Notwithstanding 
the foregoing, to the fullest extent permitted by law, including Section 17-1101(d) of the Act, and 
notwithstanding any other provision of this Agreement or in any agreement contemplated herein 
or applicable provisions of law or equity or otherwise, the parties hereto hereby agree that neither 
the Partners nor the Representatives shall owe any fiduciary duty to any Partner or the Partnership.  

12.19 Corporate Opportunities.  Other than the Employee Owners, each Partner acknowledges 
that (i) the other Partners and its Affiliates own and/or manage other businesses, including 
businesses that may compete with the Partnership and the other Partners and (ii)  each Partner and 
its Affiliates, and their respective officers, directors, shareholders, partners, members, agents and 
employees (collectively, a “Corporate Opportunities Group”) shall not in any way be prohibited 
or restricted from engaging or investing in, independently or with others, any business opportunity 
of any type or description, including those business opportunities that might be the same or similar 
to those in which the Partnership engages and no Partner or its Corporate Opportunities Group 
shall be obligated to present any business opportunity to the Partnership or any other Partner or 
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such other Partners’ Corporate Opportunities Group, even if the opportunity is of the character 
that, if presented to the Partnership, could be taken by the Partnership, or if presented to any other 
Partners or other Partners’ Corporate Opportunities Group, could be taken by such Persons.  

12.20 Jurisdiction and Waiver of Jury Trial.  Each party hereto hereby irrevocably agrees that 
any Legal Dispute shall be brought only to the exclusive jurisdiction and venue of the appropriate 
federal or state courts in the State of Delaware, and each party hereto hereby consents to the 
exclusive jurisdiction and venue of such courts (and of the appropriate appellate courts therefrom) 
in any such Legal Dispute and irrevocably waives, to the fullest extent permitted by law, any 
objection that it may now or hereafter have to the laying of the venue of any such Legal Dispute 
in any such courts or that any such Legal Dispute that is brought in any such court has been brought 
in an inconvenient forum.  During the period in which a Legal Dispute filed in accordance with 
this Section 12.20 is pending before any court in the State of Delaware, all Legal Disputes, 
including any counterclaim, cross-claim or interpleader, shall be subject to the exclusive 
jurisdiction of such court.  Each party hereto hereby waives, and shall not assert as a defense in 
any Legal Dispute, that (a) such party is not subject thereto, (b) Legal Disputes may not be brought 
or is not maintainable in such courts in the State of Delaware, (c) such party’s property is exempt 
or immune from execution, (d) any Legal Dispute is brought in an inconvenient forum, or (e) the 
venue of Legal Dispute is improper.  A final judgment in any Legal Dispute described in this 
Section 12.19 following the expiration of any period permitted for appeal and subject to any stay 
during appeal shall be conclusive and may be enforced in other jurisdictions by suit on the 
judgment or in any other manner provided by Applicable Laws. 

12.21 Fees and Costs.  Each party shall bear its own fees and costs of its attorneys, accountants 
and experts with respect to any Legal Dispute under Section 12.20.  This provision is separate and 
several and shall survive the termination of this Agreement or the merger of this Agreement or any 
such other document into any judgment on this Agreement or such document. 

12.22 Partnership Deemed a Party to this Agreement.  All Partners hereby intend and agree 
that the Partnership shall be deemed to be a party to this Agreement and bound by the terms hereof. 

12.23 Partial Invalidity.  The Partners intend and believe that each provision in this Agreement 
comports with all applicable local, state and federal Laws and judicial decisions.  However, if any 
provision or provisions in this Agreement is found by a court of law to be in violation of any 
applicable Law, administrative or judicial decision, or public policy, and if such court should 
declare such portion, provision or provisions of this Agreement to be illegal, invalid, unlawful, 
void or unenforceable as written, then it is the intent of the Partners that such portion or provisions 
shall be given force to the fullest possible extent that they are legal, valid and enforceable, that the 
remainder of this Agreement shall be construed as if such illegal, invalid, unlawful, void or 
unenforceable portion or provisions were not contained therein, and that the rights, obligations and 
interest of the Partners under the remainder of this Agreement shall continue in full force and 
effect. 

[SIGNATURES PAGE FOLLOWS] 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

BF GP, INC., as General Partner 
 

By:      ______________________________ 
Name: ______________________________ 
Title:   ______________________________ 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 
  

       Jay Foreman 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

  
John MacDonald 
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IN WITNESS WHEREOF, this Agreement is executed as of the date set out above. 

 

FALCON STRUCTURED EQUITY 
PARTNERS, LP 

By: Falcon Structured Equity Investments, LP, its 
General Partner 
 
 
By: Falcon Structured Equity Investments GP, LLC, 
its General Partner 
 
 
 
By:       ___________________________________ 
Name:  ___________________________________ 
Title:    Director  
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Schedule 3 

Senior Credit Documents 

1. [_________________] 
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EXHIBIT A 

List of Partners 

 

Name and Address Class Number of Units 

LIMITED PARTNERS:   
Falcon Structured Equity Partners, LP 
c/o Falcon Investment Advisors, LLC 
21 Custom House Street 
Boston, Massachusetts 02110 
Attention: Matthew White 
Email: 
mwhite@falconinvestments.com 

A-1 Limited Partnership 
 

325,000 
 

C Limited Partnership 250,000 

Jay Foreman 
301 Yamato Rd. 
Suite 4200 
Boca Raton, FL 33431 
 

A-2 Limited Partnership 472,500 
 

C Limited Partnership 
 

70,000 

John MacDonald 
1337 Little Blue Heron Court 
Naples, FL 34108 

A-2 Limited Partnership 
 

202,500 
 

C Limited Partnership 30,000 

GENERAL PARTNER:   
BF GP, Inc. 
301 Yamato Rd. 
Suite 4200 
Boca Raton, FL  33431 

General Partnership 1 
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EXHIBIT B7 

Certain Tax and Accounting Matters 

ARTICLE I 
DEFINITIONS 

Capitalized terms used in this Exhibit B have the meanings set forth below or in the 
Section of this Tax Exhibit referred to below, except as otherwise expressly indicated or limited 
by the context in which they appear in this Tax Exhibit.  All terms defined in this Article I in the 
singular have the same meanings when used in the plural and vice versa.  Accounting terms used 
but not otherwise defined shall have the meanings given to them under generally accepted 
accounting principles.  References to Sections and Articles refer to sections and articles of this Tax 
Exhibit, unless the context requires otherwise.  Capitalized terms that are not defined in this Tax 
Exhibit shall have the meaning ascribed to them in the Agreement to which this Tax Exhibit is 
attached (the “Agreement”). 

Section 1.1 “Adjusted Capital Account Deficit” means with respect to any Partner, 
the negative balance, if any, in such Partner’s Capital Account as of the end of the relevant Fiscal 
Year, determined after giving effect to the following adjustments: (a) credit to such Capital 
Account any portion of such negative balance which such Partner (i) is treated as obligated to 
restore to the Partnership pursuant to the provisions of Treasury Regulations Section 1.704-
1(b)(2)(ii)(c), or (ii) is deemed to be obligated to restore to the Partnership pursuant to the 
penultimate sentences of Treasury Regulations Sections 1.704-2(g)(1) and 1.704-2(i)(5); and 
(b) debit to such Capital Account the items described in Treasury Regulations Sections 1.704-
1(b)(2)(ii)(d)(4), (5) and (6).  This definition of Adjusted Capital Account Deficit is intended to 
comply with the provisions of Treasury Regulations Sections 1.704-1(b)(2)(ii)(d) and 1.704-2 and 
shall be interpreted consistently therewith. 

Section 1.2 “Book Gain” or “Book Loss” means the gain or loss recognized by the 
Partnership for Code 704(b) book purposes in any Fiscal Year by reason of the sale or other 
disposition of any of the assets of the Partnership.  Such Book Gain or Book Loss shall be 
computed by reference to the Carrying Value of such property or assets as of the date of such sale 
or disposition (determined in accordance with Section 1.5), and each and every reference herein 
to “gain” or “loss” shall be deemed to refer to Book Gain or Book Loss, rather than to tax gain or 
tax loss, unless the context manifestly otherwise requires. 

Section 1.3 “CAI” has the meaning ascribed thereto in Section 9.1. 

Section 1.4 “Capital Account” has the meaning ascribed thereto in Section 2.1.  To the 
extent a Partner’s Capital Account is greater than zero, such excess is hereinafter referred to as a 
“positive balance.” To the extent that a Partner’s Capital Account is less than zero, said amount is 
hereinafter referred to as a “deficit balance.” 

 
7 Tax provisions in this Exhibit B and in the body of the Agreement are under review by tax specialists. 
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Section 1.5 “Capital Contribution” means, with respect to any Partner, (i) the amount 
of money and (ii) the fair market value (as reasonably and jointly determined by the General 
Partner and the contributing Partner) of any property (net of related liabilities) other than money, 
contributed to the Partnership with respect to the interest in the Partnership held by such Partner. 

Section 1.6 “Carrying Value” means (a) with respect to any property contributed to the 
Partnership by a Partner, the fair market value of such property (determined in accordance with 
Section 7701(g) of the Code), reduced (but not below zero) by all Depreciation with respect to 
such property charged to the Partners’ Capital Accounts and (b) with respect to any other property 
of the Partnership, the adjusted basis of such property for federal income tax purposes, all as of 
the time of determination.  The Carrying Value of any property shall be adjusted in accordance 
with Section 2.3 from time to time (including, without limitation, at such times provided in 
Section 2.3B) to reflect changes, additions or other adjustments to the Carrying Value for 
dispositions and acquisitions of Partnership property. 

Section 1.7 “Code” means the Internal Revenue Code of 1986, as amended from time 
to time, and any subsequent federal Law of similar import, and, to the extent applicable, any 
Treasury Regulations promulgated thereunder. 

Section 1.8 “Depreciation” means, for each Fiscal Year, an amount equal to the 
depreciation, amortization or other cost recovery deduction allowable with respect to an asset for 
such year or other period for federal income tax purposes; provided, that if the Carrying Value of 
an asset differs from its adjusted basis for federal income tax purposes at the beginning of any such 
year or other period, Depreciation shall be an amount that bears the same relationship to the 
Carrying Value of such asset as the depreciation, amortization, or other cost recovery deduction 
computed for federal income tax purposes with respect to such asset for the applicable period bears 
to the adjusted tax basis of such asset at the beginning of such period, or if such asset has a zero 
adjusted tax basis, Depreciation shall be an amount determined under any reasonable method 
selected by the General Partner. 

Section 1.9 “ECI” has the meaning ascribed thereto in Section 9.1. 

Section 1.10 “Economic Risk of Loss” has the meaning given to such term in Treasury 
Regulations Section 1.752-2(a). 

Section 1.11 “Excess Deficit Capital Account Balance” of any Partner means a deficit 
Capital Account balance at the end of any Fiscal Year that is in excess of the sum of (i) the amount 
such Partner is treated as obligated to restore to the Partnership pursuant to the provisions of 
Treasury Regulations Section 1.704-1(b)(2)(ii)(c) and (ii) the amount of such Partner’s share of 
Partnership Minimum Gain and any Partner Nonrecourse Debt Minimum Gain.  The existence and 
amount of any Excess Deficit Capital Account Balance at the end of any year shall be determined 
before any other allocations provided for in Article III of this Tax Exhibit, for such year have been 
made. 

Section 1.12 “Losses” has the meaning ascribed thereto in Section 2.2. 
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Section 1.13 “Nonrecourse Deductions” has the meaning given to such term in Treasury 
Regulations Sections 1.704-2(b)(1) and 1.704-2(c). 

Section 1.14 “Partner Minimum Gain” has the meaning given to such term in Treasury 
Regulations Section 1.704-2(d), and shall generally mean the amount by which the nonrecourse 
liabilities secured by any assets of the Partnership exceed the adjusted tax basis of such assets as 
of the date of determination.  A Partner’s share of Partnership Minimum Gain (and any net 
decrease thereof) at any time shall be determined in accordance with Treasury Regulations 
Section 1.704-2(g). 

Section 1.15 “Partner Nonrecourse Debt” has the meaning given to such term in 
Treasury Regulations Section 1.704-2(b)(4). 

Section 1.16 “Partner Nonrecourse Debt Minimum Gain” has the meaning set given 
to such term in Treasury Regulations Section 1.704-2(i)(3). 

Section 1.17 “Partner Nonrecourse Deductions” has the meaning given to such term 
in Treasury Regulations Section 1.704-2(i)(2) and the amount of Partner Nonrecourse Deductions 
with respect to a Partner Nonrecourse Debt for a Partnership taxable year shall be determined in 
accordance with the rules of Treasury Regulations Section 1.704-2(i)(2). 

Section 1.18 “Partnership Minimum Gain” has the meaning given to such term in 
Treasury Regulations Section 1.704-2(b)(2) and the amount of Partnership Minimum Gain, as well 
as any net increase or decrease in the Partnership Minimum Gain for a Partnership taxable year, 
shall be determined in accordance with the rules of such Treasury Regulations. 

Section 1.19 “Partnership Nonrecourse Liability” has the meaning given to such term 
in Treasury Regulations Section 1.704-2(b)(3). 

Section 1.20 “Profits” has the meaning ascribed thereto in Section 2.2.  

Section 1.21 “UBTI” has the meaning ascribed thereto in Section 9.1. 

Section 1.22 “Tax Exhibit” shall refer to this Exhibit B to the Agreement. 

Section 1.23 “Treasury Regulations” means the federal income tax regulations, 
including any temporary or proposed regulations, promulgated under the Code, as such Treasury 
Regulations.  may be amended from time to time (it being understood that all references herein to 
specific sections of the Treasury Regulations shall be deemed also to refer to any corresponding 
provisions of succeeding Treasury Regulations). 

ARTICLE II 
CAPITAL ACCOUNTS 

Section 2.1 Capital Account.  A separate capital account (each a “Capital Account”) 
shall be maintained for each Partner in accordance with the rules of Treasury Regulations 
Section 1.704-1(b)(2)(iv), and this Section 2.1 shall be interpreted and applied in a manner 
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consistent therewith.  Whenever the Partnership would be permitted to adjust the Capital Accounts 
of the Partners pursuant to Treasury Regulations Section 1.704-1(b)(2)(iv)(f) to reflect 
revaluations of Partnership property, the Partnership may so adjust the Capital Accounts of the 
Partners; provided that, in connection with the effectiveness of the Bankruptcy Plan as of the 
Effective Date and subject to Section 3.2(a)(viii) of the Agreement, the General Partner shall 
consult with the Falcon Partner with respect to whether the Capital Accounts of the Partners should 
be adjusted and shall consider any recommendations from the Falcon Partner in good faith.  In the 
event that the Capital Accounts of the Partners are adjusted pursuant to Treasury Regulations 
Section 1.704-1(b)(2)(iv)(f) to reflect revaluations of Partnership property, (i) the Capital 
Accounts of the Partners shall be adjusted in accordance with Treasury Regulations Section 1.704-
1(b)(2)(iv)(g) for allocations of depreciation, depletion, amortization and gain or loss, as computed 
for book purposes, with respect to such property, (ii) the Partners’ distributive shares of 
depreciation, depletion, amortization and gain or loss, as computed for tax purposes, with respect 
to such property shall be determined so as to take account of the variation between the adjusted 
tax basis and book value of such property in the same manner as under Code Section 704(c), and 
(iii) the amount of upward and/or downward adjustments to the book value of the Partnership 
property shall be treated as income, gain, deduction and/or loss for purposes of applying the 
allocation provisions of this Article II.  In the event that Code Section 704(c) applies to Partnership 
property, the Capital Accounts of the Partners shall be adjusted in accordance with Treasury 
Regulations Section 1.704-1(b)(2)(iv)(g) for allocations of depreciation, depletion, amortization 
and gain and loss, as computed for book purposes, with respect to such property. 

Section 2.2 Profits and Losses.  “Profits” and “Losses” means, for purposes of 
computing the amount of Profits or Losses to be reflected in the Partners’ Capital Accounts, for 
each Fiscal Year or other period for which allocations to Partners are made, an amount equal to 
the Partnership’s taxable income or loss, respectively, as determined in accordance with Code 
Section 703(a) (for this purpose, all items of income, gain, loss or deduction required to be stated 
separately pursuant to Code Section 703(a)(1) shall be included in computing such income or loss), 
but excluding in such calculation items specially allocated under Sections 3.3 and 3.6, of this Tax 
Exhibit computed with the following adjustments (to the extent not otherwise taken into account): 

(1) any income of the Partnership that is exempt from federal income tax shall 
be added to such taxable income or loss; 

(2) any expenditure of the Partnership described in Section 705(a)(2)(B) of the 
Code or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury Regulations 
Section 1.704-1(b)(2)(iv)(i) and not otherwise taken into account in computing Profits or Losses 
shall be subtracted from such taxable income or loss; 

(3) in the event the Carrying Value of any Partnership asset is adjusted pursuant 
to this Tax Exhibit, the amount of such adjustment shall be taken into account as gain or loss from 
the disposition of such asset for purposes of computing Profits or Losses, and shall be allocated in 
accordance with the provisions of Section 3.1 of this Tax Exhibit; 
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(4) Book Gain or Book Loss from the sale or other disposition of any 
Partnership asset shall be taken into account in lieu of any tax gain or tax loss recognized by the 
Partnership by reason of such sale or other disposition; 

(5) in lieu of the depreciation, amortization, and other cost recovery deductions 
taken into account in computing such taxable income or loss, there shall be taken into account 
Depreciation for such Fiscal Year or other period, computed as provided in this Tax Exhibit; and 

(6) to the extent an adjustment to the adjusted tax basis of any Partnership asset 
pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to Treasury 
Regulations Section 1.704-1(b)(2)(iv)(m)(4) to be taken into account in determining Capital 
Accounts as a result of a distribution other than in liquidation of a Partner’s interest in the 
Partnership, the amount of such adjustment shall be treated as an item of gain (if the adjustment 
increases the basis of the Partnership asset) or loss (if the adjustment decreases the basis of the 
Partnership asset) from the disposition of the Partnership asset and shall be taken into account for 
purposes of computing Profits or Losses. 

If the Partnership’s taxable income or loss for such Fiscal Year or other period, as adjusted in the 
manner provided above, is a positive amount, such amount shall be the Partnership’s Profits for 
such Fiscal Year or other period; and if a negative amount, such amount shall be the Partnership’s 
Losses for such Fiscal Year or other period. 

Section 2.3 Adjustments to Carrying Values. 

A. Consistent with the provisions of Treasury Regulations Section 1.704-
1(b)(2)(iv)(f), and as provided in Section 2.3B, the Carrying Value of each Partnership asset shall 
be adjusted upward or downward to reflect any Book Gain or Book Loss attributable to such 
Partnership asset, as of the times of the adjustments provided in Section 2.3B hereof, as if such 
Book Gain or Book Loss had been recognized on an actual sale of each such Partnership asset and 
allocated pursuant to Section 3.1 of this Tax Exhibit. 

B. Except as otherwise determined by the Advisory Committee, such adjustments 
shall be made as of any of the following times: (i) immediately prior to the acquisition of an 
additional interest in the Partnership by any new or existing Partner in exchange for more than a 
de minimis Capital Contribution; (ii) immediately prior to the distribution by the Partnership to a 
Partner of more than a de minimis amount of money or other property as consideration for an 
interest in the Partnership; (iii) in connection with the liquidation of the Partnership within the 
meaning of Treasury Regulations Section 1.704-1(b)(2)(ii)(g); (iv) the grant of an interest in the 
Partnership as consideration for the provision of services to or for the benefit of the Partnership by 
an existing Partner acting in a Partner capacity or in anticipation of being a Partner; and (v) under 
generally accepted industry accounting practices within the meaning of Treasury Regulations 
Section 1.704-l(b)(2)(iv)(f)(5). 

C. In accordance with Treasury Regulations Section 1.704-1(b)(2)(iv)(e), the Carrying 
Value of each Partnership asset distributed in kind shall be adjusted upward or downward to reflect 
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any Book Gain or Book Loss attributable to such Partnership asset, as of the time such asset is 
distributed. 

D. The adjustment under this Section 2.3 (i) shall be based on a reasonable estimate of 
the fair market value of Partnership assets (taking Section 7701(g) of the Code into account) on 
the date of adjustment, as conclusively determined by the good faith action of the Advisory 
Committee, (ii) shall not require an appraisal and (iii) shall reflect the manner in which the 
unrealized income, gain, loss or deduction inherent in the assets (that have not previously been 
reflected in Capital Accounts) would be allocated among the Partners if there were a taxable 
disposition of the property for fair market value on that date. 

Section 2.4 No Liability for Capital.  No Partner shall have any liability for the return 
of the Capital Contribution of any other Partner.  Further, except as provided in this Agreement, 
no Partner shall be entitled to demand or receive the return of his capital contributions, nor may 
any Partner require that a distribution be made to him in any form other than cash.  No Partner 
shall be personally liable for the return or repayment of all or any portion of the capital of any 
Partner or (except as otherwise provided herein) for the repayment of all or any portion of any loan 
made by any Partner to the Partnership; it being expressly understood that any such return of capital 
and/or repayment of any such loan (except as otherwise provided herein) shall be made solely from 
the assets of the Partnership. 

Section 2.5 No Interest on Capital.  Except as specifically provided herein, no interest 
or additional share of Profits shall be paid or credited to the Partners on their respective Capital 
Accounts or on any undistributed Profits or funds left on deposit with the Partnership; provided, 
however, that nothing herein contained shall be construed to prevent or prohibit the payment of 
interest on account of loans made by any Partner to the Partnership or to any other Partner.  Any 
loans made to the Partnership by a Partner shall not increase his capital contribution or Percentage 
Interest in the Profits, Losses or distributions of the Partnership, and shall be repaid in accordance 
with the terms of this Agreement. 

ARTICLE III 
ALLOCATION OF PROFITS, LOSSES AND DEDUCTIONS 

FOR BOOK AND TAX PURPOSES 

Section 3.1 Allocations of Profits and Losses.  Except as otherwise provided in this 
Article III, Profits and Losses and, to the extent necessary, individual items of income, gain or loss 
or deduction of the Partnership shall be allocated among the Capital Accounts of the Partners with 
respect to each Fiscal Year, as of the end of such Fiscal Year, in a manner that as closely as possible 
gives economic effect to the provisions of Sections 8.1 and 10.3 of the Agreement. 

Section 3.2 Tax Allocations. 

A. Except as otherwise provided in this Section 3.2, items of Partnership income, gain, 
loss and deduction shall be determined in accordance with Code Section 703, and the Partners’ 
distributive shares of such items for purposes of Code Section 702 shall be determined according 
to their respective shares of Profits or Losses to which such items relate; provided, however, that 
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if any such allocation for tax purposes is not permitted by the Code or other applicable Law, the 
Partnership’s subsequent income, gains, losses, deductions and credits shall be allocated among 
the Partners for tax purposes so as to reflect as nearly as possible the allocation set forth in 
Section 3.1 of this Tax Exhibit in computing their Capital Accounts. 

B. Items of Partnership taxable income, gain, loss and deduction with respect to any 
Partnership property contributed by a Partner shall be allocated among the Partners in accordance 
with Code Section 704(c), so as to take account of any variation between the adjusted basis of such 
property to the Partnership for federal income tax purposes and its Carrying Value.  
Notwithstanding the allocations of Profits and Losses, if any property contributed to the 
Partnership has a fair market value (as reasonably and jointly determined by the Advisory 
Committee and the contributing Partner) that differs from its adjusted basis for federal income tax 
purposes at the time of such contribution, or if there is a revaluation of or an adjustment to the 
Carrying Value of any Partnership property such that the book value of such property differs from 
its adjusted basis for federal income tax purposes, items of income, gain, loss, and deduction with 
respect to any such property shall be allocated among the Partners so as to take account of such 
difference, in the manner intended by Section 704(c) of the Code and the Treasury Regulations 
from time to time promulgated thereunder, using the “traditional” method in accordance with 
Treasury Regulations Section 1.704-3(b). 

C. Allocations pursuant to this Section 3.2, unless otherwise expressly stated, are 
solely for purposes of federal, state and local taxes and shall not affect, or in any way be taken into 
account in computing, any Partner’s Capital Account or share of Profits, Losses, distributions or 
other Partnership items pursuant to any provision of the Agreement of this Tax Exhibit. 

D. If any Partner is treated for income tax purposes as realizing ordinary income 
because of receipt of its Partnership interest (whether under Section 83 of the Code or any similar 
provisions of any other applicable Law) and the Partnership is entitled to any offsetting deduction, 
the Partnership’s deduction shall be allocated among the Partners in such manner as to, as nearly 
as possible, offset such ordinary income realized by such Partner. 

Section 3.3 Special Allocations.  The following special allocations shall be made in the 
following order: 

A. General Limitation.  Notwithstanding anything to the contrary contained in this 
Article III, no allocation shall be made to a Partner which would cause such Partner to have an 
Adjusted Capital Account Deficit at the end of any Fiscal Year.  If the limitation contained in the 
preceding sentence would apply to cause an item of loss or deduction to be unavailable for 
allocation to all Partners, then such item of loss or deduction shall be allocated between or among 
those Partners who would not have an Adjusted Capital Account Deficit.  This Section 3.3A is 
intended to comply with the “alternate test for economic effect” provisions of Treasury 
Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted consistently therewith. 

B. Partnership Minimum Gain.  Except to the extent provided in Treasury Regulations 
Sections 1.704-2(f)(2), (3), (4) and (5), if there is, for any Fiscal Year of the Partnership, a net 
decrease in Partnership Minimum Gain, there shall be allocated to each Partner, before any other 
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allocation pursuant to Article III is made under 704(b) of the Code of Partnership items for such 
Fiscal Year, items of income and gain for such year (and, if necessary, for subsequent years) equal 
to such Partner’s share of the net decrease in Partnership Minimum Gain.  A Partner’s share of the 
net decrease in Partnership Minimum Gain shall be determined in accordance with Treasury 
Regulations Section 1.704-2(g)(2).  Items of income and gain to be allocated pursuant to the 
foregoing provisions of this Section 3.3B shall consist first of gains recognized from the 
disposition of items of Partnership property subject to one or more Partnership Nonrecourse 
Liabilities of the Partnership, and then of a pro rata portion of the other items of Partnership income 
and gain for that year.  This Section 3.3B is intended to comply with the “minimum gain 
chargeback” requirement of Treasury Regulations Section 1.704-2(f) and shall be interpreted 
consistently therewith. 

C. Partner Minimum Gain.  Except to the extent provided in Treasury Regulations 
Section 1.7042(i)(4), if there is, for any Fiscal Year of the Partnership, a net decrease in Partner 
Nonrecourse Debt Minimum Gain attributable to a Partner Nonrecourse Debt, there shall be 
allocated to each Partner that has a share of Partner Nonrecourse Debt Minimum Gain attributable 
to such Partner Nonrecourse Debt before any other allocation pursuant to Article III hereof (other 
than an allocation required pursuant to Section 3.3B) is made under 704(b) of the Code of 
Partnership items for such Fiscal Year, items of income and gain for such year (and, if necessary, 
for subsequent years) equal to such Partner’s share of the net decrease in the Partner Nonrecourse 
Debt Minimum Gain attributable to such Partner Nonrecourse Debt.  The determination of a 
Partner’s share of the net decrease in Partner Nonrecourse Debt Minimum Gain shall be made in 
a manner consistent with the principles contained in Treasury Regulations Section 1.704-2(g)(1).  
The determination of which items of income and gain to be allocated pursuant to the foregoing 
provisions of this Section 3.3C shall be made in a manner that is consistent with the principles 
contained in Treasury Regulations Section 1.704-2(f)(6).  This Section 3.3C is intended to comply 
with the “minimum gain chargeback” requirement of Treasury Regulations Section 1.704-2(i)(4) 
and shall be interpreted consistently therewith. 

D. Qualified Income Offset.  Notwithstanding anything to the contrary in this Tax 
Exhibit, in the event any Partner unexpectedly receives any adjustments, allocations or 
distributions described in Treasury Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5), or (6), there 
shall be specially allocated to such Partner such items of Partnership income and gain, at such 
times and in such amounts as will eliminate as quickly as possible the Adjusted Capital Account 
Deficit of such Partner, provided that an allocation pursuant to this Section 3.3D shall be made if 
and only to the extent that such Partner would have an Adjusted Capital Account Deficit after all 
other allocations provided for in this Article III had been tentatively made as if this Section 3.3D 
were not in this Tax Exhibit.  This Section 3.3D is intended to comply with the “qualified income 
offset” requirement of Treasury Regulations Section 1.704-1(b)(2)(ii)(d) and shall be interpreted 
consistently therewith. 

E. Gross Income Allocation.  If at the end of any Partnership taxable year, a Partner 
has an Excess Deficit Capital Account Balance, such Partner shall be specially allocated items of 
Partnership income or gain in an amount and manner sufficient to eliminate such Excess Deficit 
Capital Account Balance as quickly as possible; provided that an allocation pursuant to this 
Section 3.3E shall be made only if and to the extent that such Partner would have an Excess Deficit 
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Capital Account Balance after all other allocations provided for in this Article III had been 
tentatively made as if Section 3.3D and this Section 3.3E were not in this Tax Exhibit. 

F. Nonrecourse Deductions.  Nonrecourse Deductions for any Fiscal Year shall be 
allocated to the Partners pro rata based on their Percentage Interests.  

G. Partner Nonrecourse Deductions.  Notwithstanding anything to the contrary 
contained in this Article III, any Partner Nonrecourse Deductions that are (in accordance with the 
principles set forth in Treasury Regulations Section 1.704-2(i)(2)) attributable to Partner 
Nonrecourse Debt shall be allocated to the Partner that bears the Economic Risk of Loss for such 
Partner Nonrecourse Debt.  If more than one Partner bears such Economic Risk of Loss, such 
Partner Nonrecourse Deductions shall be allocated between or among such Partners in accordance 
with the ratios in which they share such Economic Risk of Loss.  If more than one Partner bears 
such Economic Risk of Loss for different portions of a Partner Nonrecourse Debt, each such 
portion shall be treated as a separate Partner Nonrecourse Debt. 

H. Section 754 Adjustment.  To the extent an adjustment to the adjusted tax basis of 
any Partnership asset pursuant to Code Section 734(b) or Code Section 743(b) is required, pursuant 
to Treasury Regulations Section 1.704-1(b)(2)(iv)(m), to be taken into account in determining 
Capital Accounts, the amount of such adjustment to the Capital Accounts shall be treated as an 
item of gain (if the adjustment increases the basis of the asset) or loss (if the adjustment decreases 
such basis) and such gain or loss shall be specially allocated to the Partners in a manner consistent 
with the manner in which their Capital Accounts are required to be adjusted pursuant to such 
section of the Regulations. 

Section 3.4 Partners’ Interests in Partnership Profits for Purposes of Section 752.  As 
permitted by Treasury Regulations Section 1.752-3(a)(3), the Partners hereby specify that solely 
for purposes of determining their respective shares of excess Partnership Nonrecourse Liabilities 
of the Partnership, the Partners’ respective shares of Partnership profits shall be pro rata based on 
their Percentage Interests.   

Section 3.5 Interpretation.  The foregoing provisions of this Article III are intended to 
comply with Treasury Regulations Sections 1.704-1(b) and 1.704-2 and shall be interpreted 
consistently with this intention.  Any terms used in such provisions that are not specifically defined 
in this Agreement has the meaning, if any, given such terms in the Treasury Regulations cited 
above. 

Section 3.6 Curative Allocations.  If any allocation of gain, income, loss, expense or 
any other item is made pursuant to Section 3.3 of this Tax Exhibit (the “Regulatory Allocations”) 
with respect to one or more Partners, then the Regulatory Allocations shall be taken into account 
in allocating Profits, Losses and other items of income, gain, loss and deduction among the Partners 
such that, to the extent possible (taking into account the provisions of the applicable Treasury 
Regulations ), the net amount of such allocations of Profits, Losses and other items and the 
Regulatory Allocations to each Partner shall be equal to the net amount that would have been 
allocated to each such Partner if the Regulatory Allocations had not been made. 
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Section 3.7 Distributions.  To the extent permitted by Treasury Regulations 
Section 1.704-2(h)(3), the General Partner shall endeavor to treat distributions as having been 
made from the proceeds of a Partnership Nonrecourse Liability or a Partner Nonrecourse Debt 
only to the extent that such distributions would cause or increase an Adjusted Capital Account 
Deficit for any Partner. 

ARTICLE IV 
CERTAIN TAX AND ACCOUNTING MATTERS 

Section 4.1 Accounting Method.  Except as otherwise determined by the Advisory 
Committee or required by Law, the Partnership shall use the accrual method of accounting for both 
tax and financial reporting purposes. 

Section 4.2 Taxable Year.  Except as otherwise determined by the Advisory Committee 
or required by Law, the taxable year of the Partnership shall end on the 31st day of December of 
each year. 

Section 4.3 Withholding Taxes, Etc. 

A. The Partnership is hereby authorized and directed by each Partner to withhold from 
distributions or other amounts payable to such Partner such amount or amounts as shall be required 
by the Code, the Treasury Regulations and/or applicable provisions of foreign, or U.S. federal, 
State or local tax Law, and to remit such amount or amounts to the Internal Revenue Service and/or 
such other applicable foreign or U.S. federal, State or local taxing authority at such time or times 
as may from time to time be required by the relevant taxing authority; provided that prior to any 
such withholding the Partnership will use reasonable best efforts to notify any such Partner and 
will cooperate in good faith with such Partner to reduce or avoid any such withholding.  Any 
amount so withheld shall be treated for purposes of the Agreement and this Tax Exhibit as a 
distribution (or other payment, if applicable) by the Partnership to such Partner.  If at any time the 
amount required to be withheld with respect to any Partner exceeds the amount distributable (or 
other amount payable) to such Partner at such time, such Partner shall immediately make a cash 
contribution (or payment) to the Partnership (which contribution or payment shall not constitute a 
Capital Contribution for purposes of the Agreement) equal to the amount of such excess, which 
amount, together with any amount actually withheld, shall be remitted by the Partnership to the 
relevant taxing authority or authorities. 

B. The General Partner is authorized to make, on behalf of the Partnership, any and all 
tax elections, filings, decisions or determinations with respect to the Partnership. 

C. Any withholdings referred to in this Section 4.3 shall be made at the maximum 
applicable statutory rate under the applicable tax Law unless the Partnership shall have received 
an opinion of counsel, or other evidence, satisfactory to the General Partner to the effect that a 
lower rate is applicable or that no withholding is applicable. 

Section 4.4 Code Section 754 Election.  In the event of a distribution of property made 
in the manner provided in Code Section 734, or in the event of a Transfer of any interest in the 
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Partnership permitted herein made in the manner provided in Code Section 743, the General 
Partner, on behalf of the Partnership, shall, upon the written request of the assigning Partner or his 
transferee, file an election under Code Section 754 in accordance with the procedures set forth in 
the applicable regulations promulgated thereunder.  At the request of the General Partner, the 
expense of making such election and the incidental expense, if any, of preparing and filing 
information and other tax returns in accordance therewith shall be borne by the assigning Partner 
or his transferee. 

Section 4.5 Intended Tax Treatment8.  The [Last Out Conversion (as defined in the 
Bankruptcy Plan)] is intended to be treated as a contribution pursuant to Section 721(a) of the 
Code. The [LP Notes (as defined in the Bankruptcy Plan)] were intended to be treated as equity 
for U.S. federal income tax purposes prior to the effective date of the Bankruptcy Plan, and the 
[LP Notes Conversion (as defined in the Bankruptcy Plan)] is intended to be treated as an 
amendment to the Agreement that is non-taxable for U.S. federal income tax purposes. The 
[Preferred Equity Equitization (as defined in the Bankruptcy Plan)] is intended to be treated 
as an amendment to the Agreement that is non-taxable for U.S. federal income tax purposes. The 
accrual of any Class C In-Kind Preferred Return is not intended to give rise to a “guaranteed 
payment” for U.S. federal income tax purposes. The Partnership will use best efforts (which in no 
event shall require any change in accounting firm unless approved by the Advisory Committee) 
file tax returns consistent with intended tax treatment set forth in this Section 4.5 unless otherwise 
required by a change in applicable law. If any such tax return is challenged by an applicable taxing 
authority, the Partnership Representative will contest such challenge in good faith and shall not 
settle any such contest without approval by the Advisory Committee with Minority Approval and 
after consultation with Falcon.  

Section 4.6 Redemptions. Except to the extent that the Advisory Committee concludes 
by Minority Approval that such treatment will adversely affect the Class A Members, the 
Partnership shall use reasonable best efforts to effect any cash non-pro  rata distributions and 
redemptions from the Partnership to a Partner via a two-step transaction in which (i) the 
Partnership distributes equity of BFI with a fair market value equal to such Partner’s cash 
entitlement and (ii) immediately thereafter, the Partnership causes BFI to repurchase the equity of 
BFI that was distributed in Step (i) from any such Partner for cash. The Partnership shall consult 
with any such Partner to achieve sale or exchange treatment under Section 302 of the Code with 
respect to any such repurchase of BFI equity.  

 
8 Defined terms to be conformed with the Plan. 

Case 24-11432-CTG    Doc 249-2    Filed 10/21/24    Page 75 of 81



 

 Exhibit B-12 
96267650.18 
96267650.18 
96267650.18 

ARTICLE V 
LIQUIDATING DISTRIBUTIONS; NO DEFICIT FUNDING OBLIGATION 

Section 5.1 Liquidating Distributions.  It is intended that the foregoing tax allocation 
provisions of this Tax Exhibit will produce final Capital Account balances of the Partners that 
would permit liquidating distributions, if such distributions were made in accordance with such 
final Capital Account balances (instead of being made in the order of priorities set forth Section 8.1 
of the Agreement) to be made (after unpaid loans and interest thereon, including those owed to 
Partners have been paid) in a manner identical to the order of priorities set forth in Section 8.1 of 
the Agreement.  To the extent that the foregoing tax allocation provisions of this Tax Exhibit would 
fail to produce such final Capital Account balances, Profits and Losses (including items of gross 
income if required to fulfill the intent of this Section 5.1) will be reallocated among the Partners 
for the Fiscal Year of the liquidation (and, if necessary, prior Fiscal Years) so that the final Capital 
Account balances of the Partners will be in the correct amounts.  Notwithstanding anything herein 
to the contrary, in the event the Partnership is liquidated within the meaning of Treasury 
Regulations Section 1.704-1(b)(2)(ii)(g), liquidating distributions shall be made by the end of the 
taxable year in which the Partnership liquidates or, if later, within ninety (90) days of the date of 
such liquidation.  Distributions may be made to a trust for the purposes of an orderly liquidation 
of the Partnership by the trust in accordance with the Act. 

Section 5.2 Deficit Capital Accounts.  Notwithstanding anything to the contrary 
contained in this Agreement, and notwithstanding any custom or rule of law to the contrary, upon 
dissolution of the Partnership, the deficit, if any, in the Partner’s Capital Accounts, shall not be an 
asset of the Partnership and the Partners shall not be obligated to contribute such amount to the 
Partnership to bring the balance of their Capital Accounts to zero. 

ARTICLE VI 
CLOSING OF PARTNERSHIP BOOKS IN CONNECTION WITH ADMISSION 

OF NEW PARTNER OR TRANSFER OF PARTNER’S INTEREST 

Upon the effective date (the “Admission Date”) (i) of the admission of a new Partner into the 
Partnership (except in connection with the admission of a Partner pursuant to Article 10 of the 
Agreement), or (ii) of a valid Transfer of all or part of a Partner’s interest in the Partnership 
pursuant to the Agreement, the books of the Partnership shall be closed in accordance with 706(d) 
of the Code, and consistent therewith: (X) items of income, deduction, gain, loss and/or credit of 
the Partnership that are recognized prior to the Admission Date shall be allocated among those 
Persons who were Partners in the Partnership prior to the Admission Date; and (Y) items of 
income, deduction, gain, loss and/or credit of the Partnership that are recognized after the 
Admission Date shall be allocated among the Persons who were Partners after the Admission Date. 
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ARTICLE VII 
TAX AUDITS 

Section 7.1 Tax Audits. 

A. The General Partner (or such other member designated by the Advisory Committee 
as such from time to time), acting at the direction of the Advisory Committee,  shall be the “tax 
matters partner” for the Partnership pursuant to Code Sections 6221 through 6231, and the 
“partnership representative” of the Partnership (collectively, with the tax matters partner, the 
“Partnership Representative”), within the meaning of Code Section 6223(a) (as amended by 
Title XI of the Bipartisan Budget Act of 2015 (such Title XI, including the corresponding 
provisions of the Code impacted thereby, and any similar provisions under any other state or local 
or non-U.S. laws as the same may be amended from time to time, the (“2015 Act”))).  The 
Partnership Representative shall have the right to make on behalf of the Partnership any and all 
elections and take any and all actions that are available to be made or taken by the Partnership 
Representative or the Partnership under the 2015 Act (including an election under Code Section 
6226, as amended by the 2015 Act and as the same may subsequently be amended), provided, 
however, the Partnership Representative shall not settle or compromise any tax audit, dispute, 
controversy, or proceeding in a manner that would have a materially disproportionate adverse 
effect on a Partner without obtaining the prior written consent of such Partner, which consent shall 
not be unreasonably withheld, conditioned or delayed.  The Partnership Representative shall keep 
the Partners informed of any tax proceedings, audits, litigation and similar matters.   

B. In the event the Partnership incurs any liability for taxes, interest or penalties 
pursuant to the 2015 Act: 

(i) the Partnership may cause the Partners (including any former 
Partner) to whom such liability relates, as determined by the Advisory Committee, 
to pay, and each such Partner hereby agrees to pay, such amount to the Partnership, 
and such amount shall not be treated as a capital contribution; 

(ii) any amount not paid by a Partner (or former Partner) at the time 
requested by the Advisory Committee shall accrue interest at twelve percent (12%) 
per annum, compounded quarterly, until paid, and such Partner (or former Partner) 
shall also be liable to the Partnership for any damages resulting from a delay in 
making such payment beyond the date such payment is requested by the Advisory 
Committee, and for this purpose the fact that the Partnership could have paid this 
amount with other funds shall not be taken into account in determining such 
damages; 

(iii) without reduction in a Partner’s (or former Partner’s) obligation 
under clauses (i) and (ii), any amount paid by the Partnership that is attributable to 
a Partner (or former Partner), as determined by the Advisory Committee, and that 
is not paid by such Partner pursuant to clauses (i) and (ii) shall be treated for 
purposes of this Agreement as a distribution to such Partner (or former Partner). 
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The obligations of each Partner (or former Partner) under this Section shall survive the transfer by 
such Partner of its interest in the Partnership and the dissolution of the Partnership.  In the event a 
Partner transfers an interest in the Partnership, the transferee and transferor shall be jointly and 
severally liable for any liability with respect to obligations of the transferor Partner under this 
Section. 

 

ARTICLE VIII 
INTEREST FOR SERVICES 

Section 8.1 Safe Harbor Election. 

A. The Partnership is authorized and directed to elect the safe harbor described in 
Internal Revenue Service Notice 2005-43, I.R.B. 2005-24 (June 13, 2005), or as otherwise 
described in a subsequent Revenue Procedure or proposed regulations implementing the concepts 
articulated in Notice 2005-43 (together referred to as “Notice 2005-43”) (the safe harbor election 
referred to herein as the “Safe Harbor Election”), and the Partnership and each of its undersigned 
current and future Partners (including any Person to whom a Partnership Interest is transferred in 
connection with the performance of services) agrees to comply with all requirements of the Safe 
Harbor Election described in Notice 2005-43 with respect to all Partnership Interests transferred 
in connection with the performance of services while the election remains effective.  If a Partner 
that is bound by these provisions transfers a Partnership Interest to another Person, the Person to 
whom the Partnership Interest is transferred must assume the transferring Partner’s obligations 
under this Agreement. 

B. In order to make the Safe Harbor Election authorized hereby, the Partnership must 
prepare a document, executed by the Tax Matters Partner, stating that the Tax Matters Partner is 
electing, on behalf of the Partnership and each of its Partners, to have the Safe Harbor Election 
described in Notice 2005-43 apply irrevocably with respect to all Partnership interests transferred 
in connection with the performance of services while the Safe Harbor Election remains in effect.  
The Safe Harbor Election must specify the effective date of the Safe Harbor Election, and the 
effective date for the Safe Harbor Election may not be prior to the date that the Safe Harbor 
Election is executed.  The Safe Harbor Election must be attached to the tax return for the 
Partnership for the taxable year that includes the effective date of the Safe Harbor Election. 

C. All Partners shall comply with the requirements of the Safe Harbor Election and 
report consistently on their tax returns in accordance therewith.  In the event that a Safe Harbor 
Election is terminated automatically as a result of Partner or service provider reporting income tax 
effects of a Safe Harbor Partnership Interest (as defined in Notice 2005-43) in a manner 
inconsistent with the requirements of Notice 2005-43, including a failure to provide appropriate 
information returns, such Partner or service provider shall indemnify and hold harmless the 
Partnership and every other Partner from any and all income or tax consequences occasioned 
thereby, including any additional costs associated therewith, and shall directly bear any and all 
expenses associated with seeking relief from such termination. 

Case 24-11432-CTG    Doc 249-2    Filed 10/21/24    Page 78 of 81



 

 Exhibit B-15 
96267650.18 
96267650.18 
96267650.18 

D. Upon satisfying the requirements under Notice 2005-43 for termination of a Safe 
Harbor Election, the Tax Matters Partner may affirmatively terminate a Safe Harbor Election by 
preparing a document, duly executed by the Tax Matters Partner, indicating that the Tax Matters 
Partner, on behalf of the Partnership and each of its Partners, is revoking its Safe Harbor Election 
under Notice 2005-43 and the effective date of the revocation, provided that the effective date may 
not be prior to the date the election to terminate is executed.  Such termination election must be 
attached to the tax return for the Partnership for the taxable year that includes the effective date of 
the election. 

 

ARTICLE IX 
TAX COVENANTS 

Section 9.1 Tax Covenants. 

A. The Partnership shall use its reasonable best efforts not to generate unrelated 
business taxable income within the meaning of Section 512 of the Code (including income treated 
as unrelated business taxable income by reason of Section 514 of the Code) (“UBTI”).  

B. The Partnership shall use its reasonable best efforts (i) not to generate income that 
is effectively connected with the conduct of a trade or business in the United States, within the 
meaning of Section 871(b) or Section 882(a)(1) of the Code (“ECI”) and (ii) not to be engaged in 
the conduct of a trade or business in the United States for such purpose.  

C. The Partnership shall use its reasonable best efforts (i) not to generate income from 
the conduct of commercial activities, within the meaning of Section 892 of the Code (“CAI”) and 
(ii) not to be engaged in the conduct commercial activities, within the meaning of Section 892 of 
the Code for such purpose.  
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 Independent Representative 
 Founder Representative 
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LIQUIDATION ANALYSIS RESULTS DRAFT, Subject to Attorney Work Product and Confidential

Presented below is a summary of asset recoveries and distributions to various classes of claims resulting from the hypothetical Liquidation Analysis.

Estimated Proceeds
($ in thousands)

Assets BV / Est. ($) Priority Low (%) Mid (%) High (%) Low ($) Mid ($) High ($)

Cash Operating⁽¹⁾ $5,424 DIP 100.0% 100.0% 100.0% $5,424 $5,424 $5,424
Accounts Receivable 41,784 DIP 67.0% 72.0% 77.0% 27,995 30,084 32,174
Other Receivables 48 DIP 67.0% 72.0% 77.0% 32 34 37
Inventory⁽²⁾ 25,374 DIP 25.0% 30.0% 35.0% 6,343 7,612 8,881
Prepayments & Deposits 4,011 DIP 20.0% 25.0% 30.0% 802 1,003 1,203
Intangible Assets 4,409 DIP 55.0% 60.0% 65.0% 2,425 2,645 2,866
Goodwill 15,701 DIP 0.0% 0.0% 0.0% - - -
Long-Term Receivables 107 DIP 42.0% 47.0% 52.0% 45 50 56
Right of Use Asset (ASC 842) 6,847 DIP 0.0% 0.0% 0.0% - - -
Tools & Molds 1,036 DIP 10.0% 15.0% 20.0% 104 155 207
Furniture & Fixtures 29 DIP 10.0% 15.0% 20.0% 3 4 6
Office & IT Equipment 281 DIP 10.0% 15.0% 20.0% 28 42 56
Computer Software 277 DIP 10.0% 15.0% 20.0% 28 42 55
Leasehold Improvements 190 DIP 0.0% 0.0% 0.0% - - -

Gross Liquidation Proceeds $105,518 41.0%          44.6%          48.3%          $43,229 $47,097 $50,964

Less: Wind Down Costs Low (%) Mid (%) High (%) Low ($) Mid ($) High ($)
Chapter 7 Trustee Fee 3.0% 3.0% 3.0% $1,297 $1,413 $1,529
Chapter 7 Professional Fees 3.0% 3.0% 3.0% 1,297 1,413 1,529
Orderly Wind Down Costs 10.0% 10.0% 10.0% 4,323 4,710 5,096
Asset Realization Fees 4.0% 4.0% 4.0% 1,729 1,884 2,039
Other Contingency Costs 1,000 1,000 1,000

Total Wind Down Costs $9,646 $10,419 $11,193

Net Proceeds Available for Distributions to Creditors $33,583 $36,677 $39,771

Distribution of Net Proceeds to Creditors(3)(4)

($ in thousands)

Net Proceeds Available BV / Est. ($) Low (%) Mid (%) High (%) Low ($) Mid ($) High ($)

DIP Revolving Loans Claim $22,500 $22,500 $22,500 $22,500
Recovery 100.0% 100.0% 100.0%
Deficiency - - -

Net Proceeds Remaining $11,083 $14,177 $17,271

DIP Term Loans Claim $10,000 $10,000 $10,000 $10,000
Recovery 100.0% 100.0% 100.0%
Deficiency - - -

Net Proceeds Remaining $1,083 $4,177 $7,271

Admin / Priority Claims [$2,500] $1,083 $2,500 $2,500
Recovery 43.3% 100.0% 100.0%
Deficiency 56.7% - -

Net Proceeds Remaining - $1,677 $4,771

Mezzanine Facility Claim $6,453 - $1,677 $4,771
Recovery - 26.0% 73.9%
Deficiency 100.0% 74.0% 26.1%

Net Proceeds Remaining - - -

LP Notes Claim $2,736 - - -
Recovery - - -
Deficiency 100.0% 100.0% 100.0%

Net Proceeds Remaining - - -

General Unsecured Claims [TBD] - - -
Recovery - - -
Deficiency 100.0% 100.0% 100.0%

Net Proceeds Remaining - - -

Returns to Equity - - -

Note: Book Values of Assets as of 7/31/24.
(1) Excludes owed professional fees as of 7/31/24.
(2) Includes licensed inventory requiring consent, which may impact the estimated proceeds. 

(4) Excludes $5M of DIP PIK Loan Claims as the amount drawn is $0.

(3) The estimated claim amounts reflected above may differ from the estimated claims included elsewhere in the Disclosure Statement because of differing assumptions between 
the chapter 11 reorganization plan and this hypothetical chapter 7 liquidation.
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	NOTICE
	I. Introduction
	II. Important Dates
	III. Definitions and Construction of Terms
	A. Definitions
	“Cure” means all amounts, including an amount of $0.00, required to cure any monetary defaults under any Executory Contract or Unexpired Lease (or such lesser amount as may be agreed upon by the parties under an Executory Contract or Unexpired Lease) ...
	“Non-Debtor Subsidiaries” means, together, (i) Tech 4 Kids HK, (ii) The Bridge Direct Holdings HK, and (iii) The Bridge Direct HK.

	B. Interpretation; Application of Definitions and Rules of Construction

	IV. Disclosures
	A. General Background
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	a. Corporate Structure
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	c. Prepetition Secured Debt
	i. 2017 RBC Credit Agreements – The Initial Loans
	In 2017, as part of the business combination of Tech 4 Kids and the Bridge Direct, the Company began the process of raising third party capital through two tranches of loans provided by RBC and certain other senior lenders. In the initial round, the ...
	On August 3, 2017, Basic Fun Canada Holdings, Inc., Basic Fun, Ltd., Holdco, the subsidiaries of Holdco from time to time party thereto, as borrowers, the lenders from time to time party thereto (the “2017 Senior Lenders”), and RBC, as administrative...
	On the same date, Basic Fun, as borrower, Holdco, the subsidiaries of Holdco party thereto, and RBC, as collateral agent for the lenders (in its capacity as collateral agent, the (“2017 Mezzanine Agent”)) for the several financial institutions from t...
	In December of 2017, the Company commenced due diligence toward acquiring the assets of K’Nex.  The transaction closed in February 2018 and the 2017 Senior Lenders advanced $5,000,000 through the accordion facility, matched by a former investor in K’...
	On July 15, 2020, the 2017 Mezzanine Credit Agreement was amended pursuant to that certain Amendment No. 10 to Subordinate Credit Agreement, pursuant to which the Mezzanine Lenders agreed to make an additional loan to Basic Fun in the principal amoun...
	Also on July 15, 2020, Jay Foreman and John MacDonald entered into those certain Participation Agreements, pursuant to which (i) Jay Foreman purchased a 100% participation interest in RBC’s right, title and interest in, to the Prepetition First Out L...

	ii. SLR Credit Agreement – The 2020 Refinancing Transaction
	In late 2019, uncertainty in the market as a result of the Toys R Us Bankruptcy (defined below) and the Covid-19 Pandemic led RBC to advise the Company that RBC would not extend the 2017 RBC Senior Obligations beyond its stated maturity date of Septe...
	On October 30, 2020, Debtor Basic Fun, Inc., as borrower and borrower representative, and Debtors Holdco, K’NEX, TBDUM, and TGS as guarantors, entered into that certain Credit Agreement (as amended by that certain Waiver and First Amendment to Credit...
	Pursuant to the 2020 SLR Credit Agreement, the Prepetition Senior Lenders made available to the Debtors (i) a revolving credit facility in the maximum aggregate principal amount of $20 million (the “Prepetition Senior Credit Facility”), subject to a ...
	As of the Petition Date, the outstanding principal amount owed by the Debtors with respect to the Prepetition Senior Term Loan was not less than $20 million and $326,164.74 with respect to the Prepetition Senior Credit Facility.

	iii. RBC Amended and Restated Mezzanine Debt
	On October 30, 2020, Basic Fun as borrower, Holdco, K’NEX, TBDUM, and TGS as other loan parties, RBC as collateral agent (“Prepetition Mezzanine Agent”) for the several lenders from time to time party thereto (“Prepetition Mezzanine Lenders”, togethe...
	As of the Petition Date, the outstanding principal amount owed by the Debtors with respect to the Prepetition Mezzanine Secured Obligations was not less than $19,188,914.
	The Prepetition Mezzanine Secured Obligations together with the Prepetition Senior Secured Obligations shall be collectively referred to herein as the “Prepetition Secured Obligations.”

	iv. The Falcon Investment
	In January 2018, the Company and Basic Fun TopCo also sought out a private equity partner to invest in the business, hiring BMO Capital Markets. Though there were initially several interested parties, due to factors including the Toys R Us Bankruptcy...
	On August 1, 2018, Falcon and Basic Fun TopCo entered into that certain Partnership Interest Purchase Agreement, pursuant to which Falcon invested $40 million in consideration for 400,000 units of Series C Preferred Partnership Interests, which accru...
	Ten Million ($10,000,000) of the proceeds of the Falcon Investment were loaned by Basic Fun TopCo to the Company pursuant to a Term Note (the “Falcon Contribution Note”).   The Falcon Contribution Note is subordinated in payment to all of the current...
	In addition, at the time of the Falcon Investment there was an outstanding $5,000,000 of notes documenting $5,000,000 loaned by Basic Fun TopCo to the Company in connection with the K’Nex acquisition (the “K’Nex Note”). Basic Fun TopCo had borrowed t...


	d. Additional Owner Loans and Capital Investments.
	During 2019 and in connection with negotiations with RBC and to obtain forbearance from certain defaults pursuant to the 2017 RBC Senior Credit Agreement and the 2017 Mezzanine Credit Agreement, the Company, and ultimately amendments to those loan ag...
	On March 29, 2019, Messrs. Foreman and MacDonald loaned Basic Fun TopCo an aggregate of $5,000,000 pursuant to Term Notes (the “March Owner Notes”). All of the proceeds of the March Owner Notes were used by Basic Fun TopCo to make a loan to the Compa...
	On June 28, 2019, Messrs. Foreman and MacDonald loaned Basic Fun TopCo an aggregate of $8,000,000 pursuant to Term Notes (the “June Owner Notes”). All of the proceeds of the June Owner Notes were used by Basic Fun TopCo to make a loan to the Company ...
	On September 30, 2019, Messrs. Foreman and MacDonald loaned Basic Fun TopCo an aggregate of $5,000,000 pursuant to Term Notes (the “September Owner Notes”, and collectively with the March Owner Notes and the June Owner Notes, the “Owner Notes”). All ...
	The LP Notes were all amended and restated as of October 30, 2020 and have a maturity date of April 29, 2024, and are fully subordinated to the debt pursuant to the Prepetition Senior Facility and the Prepetition Mezzanine Facility.
	The $18 million in principal amount of Owner Notes were amended and restated on October 30, 2020 and provide that on April 1, 2021 they were converted into Junior Preferred Securities (as defined below).  “Junior Preferred Securities” is a newly crea...
	On October 30, 2020, in connection with, and as condition to, the 2020 Refinancing Transaction, Basic Fun TopCo sold $1,000,000 of Class A-1 Units in Basic Fun TopCo to the existing Class A Unitholders.  In that transaction, Mr. Foreman acquired 6,29...


	4. Events Precipitating the Chapter 11 Filing
	a. Despite its Growth, the Debtors’ Business has Experienced Significant Economic Challenges
	i. Initial Debt Raise and the Toys R Us Bankruptcy
	Within weeks of the Initial Debt Raise, Toys “R” Us, Inc. and its affiliated debtors (“Toys R Us”) each filed a voluntary petition for relief under Chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the Eastern D...
	Prior to the Toys R Us Bankruptcy, Toys R Us was the Company’s largest customer, with annual sales of approximately $35 million. The Toys R Us Bankruptcy left the Company with approximately $6 million in uncollectable receivables, of which the Company...
	Despite the volatility in the toy market, the Company acquired additional toy and game entities between Q4 2017 and Q1 2018. Throughout 2019, the Company struggled to transition its volume of inventory from the now-defunct Toys R Us to Amazon. And, ha...

	ii. Effects of the COVID-19 Pandemic
	In 2020, the spread of the COVID-19 pandemic and the ensuing mandatory stay-at-home orders left widespread uncertainty across consumer markets. As a result of this uncertainty and a variety of other factors, RBC advised the Company that RBC would not ...
	As a result, the Company found itself in the position of having to refinance its senior debt in an historically difficult market.  Doing so via the 2020 Refinancing Transaction with SLR was costly and resulted in a constraint on the Company’s liquidit...
	By July 2020, the Company began to recover from the effects of COVID-19 under which the “stay-at-home” economy ultimately drove demand for toys and games higher than usual as consumers were purchasing toys and games for kids and families at home. Desp...
	In 2021, though demand for core toys remained strong, the amusement division continued to suffer as amusement parks remained closed. Moreover, COVID-19’s impact on the supply chain caused additional issues for the Company. The Company experienced supp...

	iii. Continued Demand and Inventory Concerns
	By 2022, with consumers spending less time at home post-COVID, consumers were flush with stimulus money but stopped buying home goods, including toys and games, and instead spent more heavily on experiences, like travel and entertainment. This demand ...
	From 2018 through 2022, over a dozen accretive acquisitions were assessed by the Company and in many cases letters of intent were submitted.  The Company developed a playbook for acquisitions and retained a VP of Business Development focused on levera...
	In 2023, despite increased demand for amusement products, consumer demand remained weak, and the Company turned its lowest overall volume since 2020. Given the scale of the Company’s platform and the difference in the actual sales and forecast, the Co...

	iv. Negotiations with the Company’s Prepetition Secured Lenders and Falcon
	In October 2023, the Company’s trailing twelve months of financial data (“TTM”) declined to below the requirements set forth in the 2020 SLR Credit Agreement. In December 2023, the Company’s forecast declined for the upcoming fiscal year.
	In June 2024, certain defaults under the 2020 SLR Credit Agreement remained outstanding.  Additionally, the SLR facilities were scheduled to mature on July 2, 2024, in accordance with the existing springing maturity clause set 90 days prior to the RB...
	In light of the continuing events of default, SLR implemented discretionary funding and declined a large revolver advance, considering the Company’s cash position at that time.  The Company voluntarily complied with SLR’s request to transfer daily rec...
	The Company was also in a covenant-based default under the Amended and Restated Mezzanine Credit Agreement. Both RBC and SLR sent the Company notices of default. As a condition to renewing the mezzanine loans, RBC signaled its desire to see (i) the Co...
	By December 2023, the Company’s default under the 2020 SLR Credit Agreement caused, among other things: (i) the Company to accrue contractual fees and default interest to SLR, (ii) the amortization under Prepetition First Out Loans to end after only o...
	In December 2023, the Company was showing a significant decline in its Q4 earnings. The Company received initial terms from a new potential takeout lender to replace SLR. RBC had further discussions with the Company’s management and Falcon and respond...
	The Company’s management confirmed that replacement mezzanine financing would be prohibitively expensive if even possible given the declining TTM, EBITDA, and resulting depressed valuation of the Company.
	In January 2024, the Company hired an advisor to further explore a relationship with a potential takeout lender as a replacement for SLR on the basis that the RBC requests would be met. The parties made good progress and resulted in a financing propos...
	In February 2024, the Company’s management had further conversations with Falcon related to RBC’s conditions. The Company held an in-person Board meeting in March, which included discussion of this increasingly critical gap as SLR notified the Company...
	In April 2024, the Company’s CFO and John MacDonald, the Chair of the Debtors’ Boards, held rounds of discussion with SLR, RBC, and Falcon. Following multiple calls with RBC and Falcon, the Company received a response from Falcon that did not adequate...
	After considering various investment banker options, the Company chose two well-known firms that went through three rounds of interviewing and discussions. The Company ultimately chose Oppenheimer as its investment banker.
	Oppenheimer stepped into role of weekly communication with the goal of advancing all parties to a comprehensive longer-term solution that would document a new equity path and re-align equity interests to extend the Amended and Restated Mezzanine Credi...
	In June 2024, Oppenheimer presented two options to refinance SLR with more availability and a lower interest rate and proceeded with negotiations and discussions.  Great Rock provided the best terms, met with the Company at its headquarters in Florida...
	Also in June 2024, SLR tightened oversight over the Company. Disbursements were strictly limited to deposits which was constraining during June, a busy month in the cycle of a toy company.


	b. Prepetition Restructuring Efforts
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	The Company’s management was faced with (i) a growing liquidity shortfall, (ii) maturity of its Prepetition Secured Obligations on July 2, 2024, (iii) an impasse among the key stakeholders, (iv) below-target TTM for Q1 of 2024, and (v) inability to ac...
	To that end, the Company began exploring post-petition financing options with Great Rock, RBC, and certain other lenders under the Amended and Restated Mezzanine Credit Agreement. The terms Debtors negotiated with the lenders under the DIP Facilities ...
	The DIP Lenders committed to providing DIP financing, as described in the DIP Motion.
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