
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

In Re: 

WILSON CREEK ENERGY, LLC, et al.,1 

Debtors. 

Case No.: 25-70001-JAD 

Chapter 11 

Jointly Administered 

Doc. No.: 

Related to Document No.: 116  

Hearing Date: March 27, 2025 

Hearing Time: 11:00 A.M. (EST) 

Response Deadline: March 26, 2025 

WILSON CREEK ENERGY, LLC, et al., 

Movant, 

v.  

NO RESPONDENT. 

ORDER (I) APPROVING THE SALE OF CERTAIN OF  
THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, 
ENCUMBRANCES, AND OTHER INTERESTS, (II) APPROVING THE  

ASSUMPTION AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS 
AND UNEXPIRED LEASES AND (III) GRANTING RELATED RELIEF 

Upon consideration of the Debtors’ Motion for Entry of Orders (A) Approving Sale of All 

or Substantially All of the Debtors’ Assets Free and Clear of All Liens, Claims, Encumbrances, 

and Interests, (B) Approving Bidding Procedures for the Sale of All or Substantially All of the 

Debtors’ Assets, (C) Authorizing the Debtors to Designate Stalking Horse Bidder and Approving 

Proposed Stalking Horse Bid Protections, (D) Scheduling Auction for and Hearing to Approve 

Sale of the Debtors’ Assets, (E) Approving Form and Manner of Notice of Sale, Auction, and Sale 

1 The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s 
federal tax identification number are: Wilson Creek Energy, LLC (6202); Wilson Creek Holdings, 
Inc. (7733); Maryland Energy Resources, LLC (5299); Mincorp Acquisition Corp. (4858); 
Mincorp Inc. (5688); PBS Coals, Inc. (2413); Roxcoal, Inc. (3768); Quecreek Mining, Inc. (1745), 
Croner, Inc. (0529); Elk Lick Energy, Inc. (8551); and Corsa Coal Corp. (0027). The Debtors’ 
address is 1576 Stoystown Road, Friedens, Pennsylvania 15541. 
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Order Hearing, (F) Approving Assumption and Assignment Procedures, (G) Authorizing 

Assumption and Assignment of Executory Contracts and Unexpired Leases, and (H) Granting 

Related Relief [Doc. No. 116] (the “Sale Motion”)2 and the Court having (i) reviewed the Sale 

Motion and any supporting documents, (ii) considered the following objections to the Sale Motion 

filed by Penn Coal Land, Inc. [Doc. No. 237], Somerset Internation, Inc. [Doc. No. 280], the 

Commonwealth of Pennsylvania Department of Environmental Protection [Doc. No. 284] and 

Rockwood Casualty Insurance Co. [Doc. Nos. 282 & 287] and reservations of rights filed by the 

United States Trustee [Doc. No. 281], Cleveland Brothers Equipment Co., Inc. and CB Mining 

Inc. [Doc. No. 283] and Keybank National Association [Doc. No. 285], (iii) previously entered the 

Order (A) Approving Bidding Procedures for the Sale of All or Substantially All of the Debtors’ 

Assets, (B) Authorizing the Debtors to Designate Stalking Horse Bidder and Approving Proposed 

Stalking Horse Bid Protections, (C) Scheduling Auction for and Hearing to Approve Sale of the 

Debtors’ Assets, (D) Approving Form and Manner of Notice of Sale, Auction, and Sale Order 

Hearing, (E) Approving Assumption and Assignment Procedures, (F) Authorizing Assumption and 

Assignment of Executory Contracts and Unexpired Leases, and (G) Granting Related Relief 

[Doc. No. 193] (the “Bidding Procedures Order”), which among other things, approved bid 

procedures (the “Bidding Procedures”) and related procedures for soliciting bids, conducting an 

auction, and assuming and assigning contracts and leases in connection with the Debtors’ sale 

process (the “Sale Process”); (iv) commenced a hearing on March 12, 2025 (the “Sale Hearing”) 

to consider granting the relief requested in the Sale Motion, which Sale Hearing was at that time 

adjourned and thereafter concluded on March 27, 2025; and (v) being otherwise fully advised of 

 
2  Capitalized terms used herein but not otherwise defined shall have the meanings ascribed to them in the Sale 

Motion or the Sale Agreement (as defined below), as applicable. 
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the premises; and all timely objections to the Sale Motion having been withdrawn, resolved, or 

overruled; and the Debtors having conducted the Sale Process in an appropriate and efficient 

manner in accordance with the Bidding Procedures and having determined in their reasonable 

business judgment, in consultation with the Consultation Parties (as defined in the Bidding 

Procedures), that the bid (the “Successful Bid”) received from KIA II (the “Buyer”) as set forth in 

the Asset Purchase Agreement attached hereto as Exhibit A (along with all related agreements, 

documents or instruments and all exhibits, schedules and addenda, the “Sale Agreement”) 

represents the highest and best offer for the Purchased Assets and will maximize value for such 

Purchased Assets; and adequate notice of the Sale Motion, the Sale Process and the Sale Hearing 

having been given the circumstances; and it appearing that the relief requested in the Sale Motion 

is in the best interests of the Debtors, their estates and creditors, and all other parties-in-interest in 

these chapter 11 cases; and after due deliberation and sufficient cause appearing therefor,  

IT IS HEREBY FOUND AND DETERMINED THAT: 

A. Jurisdiction and Venue. This Court has jurisdiction to consider the Sale Motion and 

the sale of the Purchased Assets, including the Transaction contemplated by the Sale Agreement 

(the “Sale Transaction”), pursuant to 28 U.S.C. §§ 157(b)(1) and 1334(a). This is a core proceeding 

pursuant to 28 U.S.C. § 157(b)(2)(A), (N), and (O). Venue of these chapter 11 cases and the Sale 

Motion in this District and before this Court is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

B. Statutory Predicates. The statutory and other legal predicates for the relief sought 

in the Sale Motion are sections 105, 363, 364, 365, 503 and 507 of the Bankruptcy Code, 

Bankruptcy Rules 2002, 4001, 6004, 6006, 9007 and 9014, and Local Rule 6004-1. 

The consummation of the Sale Transaction contemplated by the Sale Motion, Sale Agreement and 

this Order is legal, valid and properly authorized under all applicable provisions of the Bankruptcy 
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Code, the Bankruptcy Rules and the Local Rules, and all of the applicable requirements of such 

sections and rules have been complied with respect of such Sale Transaction. 

C. Final Order. This Order constitutes a final and appealable order within the meaning 

of 28 U.S.C. § 158(a). Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), the Court 

expressly finds that there is no just reason for delay in the implementation of this Order, and 

expressly directs entry of judgment as set forth herein. 

D. Notice. Good and sufficient notice of the Sale Process, the Sale Motion, the Bidding 

Procedures Order, the Auction, the potential assumption and assignment of contracts and leases, 

and the Sale Transaction was provided to all parties entitled to receive notice and any other 

interested parties, including those whose identities are unknown to the Debtors, and no other or 

further notice is necessary or appropriate. 

E. Opportunity to Object.  A reasonable opportunity to object or be heard with respect 

to the Sale Motion and the relief requested therein has been afforded to all parties in interest. 

F. Reasonable Postpetition Marketing Efforts by the Debtors. The Sale Transaction 

represents the highest and best bids for the Purchased Assets, as determined by the Debtors in their 

reasonable business judgment, and is the product of reasonable efforts by the Debtors and their 

advisors to market and maximize the value of the Debtors’ Assets and to identify all available 

reasonable alternatives. The Sale Process has been led by the Debtors’ and their financial advisor 

BDO Consulting Group, LLC (“BDO”).  In particular, the Debtors and BDO contacted numerous 

parties to solicit interest and bids, consisting of both strategic purchasers and financial investors. 

The Debtors provided non-disclosure agreements to interested parties and received 15 executed 

agreements. The Debtors also provided the parties that signed a non-disclosure agreement access 

to the Debtors’ virtual data room. Thereafter, a number of parties conducted site visits. Ultimately, 
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the Debtors received three qualifying bids for certain subsets of their Assets, including the Buyer’s 

bid for the Purchased Assets.  The Debtors likewise extended the Auction for two weeks to afford 

equipment liquidators and other potential bidders with the opportunity to provide bids, which 

extension ultimately did not result in a qualifying bid. 

G. The Auction. The Debtors conducted an auction (the “Auction”) on March 10, 

2025, for the Debtors’ Assets (including the Purchased Assets) in accordance with the Bidding 

Procedures. Debtors’ Assets were divided into three separate lots to maximize the potential bids. 

At the commencement of the Auction, the Debtors provided all bidders with an Acknowledgement 

and Agreement for Participation in Auction (the “Auction Acknowledgement”), which each bidder 

was required to sign, prior to the commencement of the Auction. Among other things, the Auction 

Acknowledgement provided that the Qualified Bidder (i) understood the Bidding Procedures, (ii) 

had the financial wherewithal to consummate the transactions set forth in any bid submitted, (iii) 

has acted in good faith throughout the Debtors’ Sale Process and has not colluded with any 

Potential Bidder, and (iv) would keep the prevailing bid open, valid, enforceable and irrevocable 

until the conclusion of the Auction and the determination by the Bankruptcy Court that such 

prevailing bid was approved or not approved.  

H. Each party that submitted a qualifying bid prior to the March 7, 2025 bid deadline 

(the “Bid Deadline”) attended the Auction and participated. Counsel and other advisors to the 

Official Committee of Unsecured Creditors (the “Committee”) and Keybank National Association 

(“Keybank”, together with the Committee are referred to as the “Consultation Parties”) were also 

present at the Auction. There were three lots of assets sold during the Auction, including, the lot 

purchased by the Buyer.  During the Auction, the Buyer confirmed on the record that the Purchased 

Assets did not, to its knowledge, overlap in any way with the assets of any other lot already 
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auctioned off by the Debtors.  After consulting with the Consultation Parties, the Debtors 

designated the Buyer’s bid as the Opening Bid (as defined in the Bidding Procedures) for the lot 

of the Purchased Assets.  No other bid was made on the Purchased Assets, and, after consulting 

with the Consultation Parties, the Buyer was declared the Successful Bidder for the Purchased 

Assets.  Before the Auction record was closed, the Consultation Parties verbally requested on the 

record that the Debtors keep the Auction open to allow certain other potential bidders to evaluate 

the Debtors’ Assets. The Debtors agreed to keep the Auction open for a two-week period, over 

which period the Sale Hearing was commenced on March 12, 2025 and then adjourned to March 

27, 2025. During the extended two-week period the Debtors did not receive a qualified bid. The 

Auction reconvened and officially concluded and was declared closed by the Debtors on Monday, 

March 24, 2025 at approximately 2:00 p.m. (prevailing Eastern Time). 

I. Summary of the Successful Bids. The Successful Bid for the Purchased Assets 

(including in summary, but subject to and as described more fully in Section 2.1 of the Sale 

Agreement, (i) real property located in Lower Turkeyfoot Township, Upper Turkeyfoot Township, 

Somerset Township and Stoney creek Township; and (ii) certain inventory, machinery and 

equipment was a bid of $7,000,000.00 as described in the Sale Agreement, which is attached hereto 

as Exhibit A. 

J. Sale Transaction Is Appropriate.  The Sale Transaction pursuant to the Sale 

Agreement meets the standards for sales outside the ordinary course of business under section 

363(b)(1) of the Bankruptcy Code. The Sale Transaction represents the sound business judgment 

of the Debtors and is appropriate in light of the facts and circumstances surrounding the Sale 

Transaction and these chapter 11 cases because (i) the Sale Transaction was selected as the highest 

and best offer for the Purchased Assets after reasonable marketing and competitive bidding at the 
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Auction and based on the record before the Court maximized the value for the Purchased Assets, 

and (ii) the terms of the sale are fair and reasonable and were negotiated in good faith and at arm’s 

length between the Debtors and the Buyer. 

K. Corporate Authority. Subject to the entry of this Order, the Debtors have full 

corporate power and authority to execute the Sale Agreement and all other documents 

contemplated thereby, and to consummate the Sale Transaction contemplated in connection 

therewith. 

L. Business Justification. Based on the facts and circumstances surrounding these 

chapter 11 cases, the Debtors have (i) articulated and demonstrated good, sufficient and sound 

business reasons to enter into the Sale Agreement, and consummate the sale of the Purchased 

Assets and the Sale Transaction; (ii) appropriately exercised their business judgment, in 

consultation with the Consultation Parties, by entering into the Sale Transaction; and 

(iii) demonstrated compelling circumstances for entry into the Sale Transaction pursuant to section 

363(b)(1) of the Bankruptcy Code, in that, among other things, the immediate approval by the 

Court of the Sale Transaction with the Buyer is necessary and appropriate to maximize the value 

of the Debtors’ estates. 

M. Best Interests. Approval of the Sale Agreement and the consummation of the Sale 

Transaction is in the best interests of the Debtors, their estates, their creditors and other parties in 

interest. 

N. Highest or Otherwise Best. As demonstrated by (i) the testimony and/or other 

evidence proffered or adduced at the Sale Hearing; (ii) the Auction Transcript; and (iii) the 

representations of counsel made on the record at the Sale Hearing, the Buyer’s offer for the 

purchase of the Purchased Assets and assumption of certain liabilities as set forth in the Sale 
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Agreement is fair and reasonable and constitutes the highest or otherwise best offer possible for 

the Purchased Assets and provides for consideration which exceeds the total consideration that the 

Debtors could have received by any other party for the Purchased Assets. The consideration for 

the Purchased Assets is fair and reasonable and constitutes reasonably equivalent value under the 

Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance Act, 

the Uniform Voidable Transactions Act and other laws of the United States, any state, territory, 

possession thereof or the District of Columbia. The Sale Transaction will provide a greater 

recovery for the Debtors’ creditors with respect to the Purchased Assets than would be provided 

by any other practically available alternative. Taking into consideration all relevant factors and 

circumstances, no other entity has offered to purchase the Purchased Assets for greater total 

economic value to the Debtors or their estates. 

O. Arm’s Length Transaction and Buyer's Good Faith. The Sale Agreement was 

negotiated, proposed and entered into by the Debtors and the Buyer from arm’s-length bargaining 

positions, without collusion, in good faith within the meaning of section 363(m) of the Bankruptcy 

Code. The Buyer is not an “insider” of the Debtors, as that term is defined in section 101(31) of 

the Bankruptcy Code. The Sale Agreement was not entered into for the purpose of hindering, 

delaying or defrauding creditors of the Debtors under the Bankruptcy Code or under the laws of 

the United States, any state, territory, possession thereof, or the District of Columbia. Neither the 

Debtors nor the Buyer have entered into the Sale Agreement or is consummating the Sale 

Transaction with any fraudulent or improper purpose. 

P. No Sub Rosa Plan. The consummation of the Sale Transaction outside of a 

chapter 11 plan pursuant to the Sale Agreement neither impermissibly restructures the rights of the 
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Debtors’ creditors nor impermissibly dictates the terms of a plan of reorganization or liquidation 

for the Debtors. The Sale Transaction does not constitute a sub rosa plan. 

Q. No Liability Under Section 363(n). Neither the Debtors nor the Buyer has engaged 

in any conduct that would cause or permit the Sale Agreement to be avoided under section 363(n) 

of the Bankruptcy Code. Specifically, the Buyer has not acted in a collusive manner with any 

person and the purchase price was not controlled by any agreement with unrelated third parties. 

R. Free and Clear Findings Required by the Buyer.  The Purchased Assets constitute 

property of the Debtors’ estates and title thereto is vested in the Debtors’ estates within the meaning 

of section 541(a) of the Bankruptcy Code. The Buyer would not have entered into the Sale 

Agreement and would not consummate the Sale Transaction if the Purchased Assets were not 

being sold pursuant to section 363(f) of the Bankruptcy Code, free and clear, except for Assumed 

Liabilities expressly provided for by the Sale Agreement, of all liens, claims, encumbrances and 

interests to the fullest extent permitted by section 363(f) of the Bankruptcy Code and any other 

applicable law, including, without limitation, (i) all liens (statutory or otherwise), claims, 

mortgages, deeds of trust, pledges, charges, security interests, charges, rights of first refusal, 

hypothecations, encumbrances, royalties, easements, leases or subleases, rights-of-way, 

encroachments, restrictive covenants, restrictions on transferability or other similar restrictions, 

rights of offset or recoupment, subleases, leases or conditional sale arrangements (collectively, 

the “Liens”), (ii) all claims as defined in section 101(5) of the Bankruptcy Code, including all 

rights or causes of action (whether in law or in equity), proceedings, warranties, guarantees, 

indemnities, rights of recovery, setoff, recoupment, indemnity or contribution, obligations, 

demands, fines or penalties (including, without limitation, any fines, penalties or other regulatory 

action brought or asserted by any Governmental Unit (as defined in sections 101(27) and 101(41) 
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of the Bankruptcy Code)), restrictions, indemnification claims or liabilities relating to any act or 

omission of the Debtors or any other person prior to the closing, consent rights, options, contract 

rights, covenants and interests of any kind or nature whatsoever (known or unknown, matured or 

unmatured, accrued or contingent and regardless of whether currently exercisable), whether arising 

prior to or subsequent to the commencement of these chapter 11 cases, and whether imposed by 

agreement, understanding, law, equity or otherwise (collectively the “Claims”), and (iii) all debts, 

liabilities, obligations, covenants running with the land, including, with respect to executory leases, 

royalty agreements or other encumbrances the existence of which would be deemed to be a default 

under the applicable lease or otherwise in violation of applicable law, contractual rights and claims 

and labor, employment and pension claims, in each case, whether known or unknown, choate or 

inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded or unrecorded, 

perfected or unperfected, allowed or disallowed, contingent or non-contingent, liquidated or 

unliquidated, matured or un-matured, material or non-material, disputed or undisputed, whether 

arising prior to or subsequent to the commencement of these chapter 11 cases, and whether 

imposed by agreement, understanding, law, equity or otherwise (collectively the “Interests”). 

Except for Assumed Liabilities expressly provided for by the Sale Agreement, the Sale Transaction 

shall be free and clear of, and Buyer shall not be responsible for, any Liens, Claims or Interests, 

including, without limitation, in respect of the following: (i) any rights or Claims based on any 

successor or transferee liability, (ii) any Liens, Claims or Interests that purport to give to any party 

a right or option to effect any forfeiture, modification, right of first refusal, or termination of the 

Debtors’ or the Buyer’s interest in the Purchased Assets, or any similar rights; (iii) any labor or 

employment agreements; (iv) mortgages, deeds of trust and security interests; (v) intercompany 

loans and receivables between the Debtors or non-Debtor affiliates; (vi) any pension, 
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multiemployer plan (as such term is defined in Section 3(37) or Section 4001(a)(3) of ERISA), 

health or welfare, compensation or other employee benefit plans, agreements, practices and 

programs, including, without limitation, any pension plans of the Debtors or any multiemployer 

plan to which the Debtors have at any time contributed to or had any liability or potential liability; 

(vii) any other employee, worker’s compensation, occupational disease or unemployment or 

temporary disability related claim, including, without limitation, claims that might otherwise arise 

under or pursuant to (a) the Employee Retirement Income Security Act of 1974, as amended, 

(b) the Fair Labor Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the Federal 

Rehabilitation Act of 1973, (e) the National Labor Relations Act, (f) the Age Discrimination and 

Employment Act of 1967 and Age Discrimination in Employment Act, as amended, (g) the 

Americans with Disabilities Act of 1990, (h) the Consolidated Omnibus Budget Reconciliation 

Act of 1985, as amended, including, without limitation, the requirements of Part 6 of Subtitle B of 

Title I of ERISA and Section 4980B of the Code and of any similar state law (collectively, 

“COBRA”), (i) the Worker Adjustment and Retraining Notification Act of 1988 and any state-law 

analogues, (j) state discrimination laws, (k) state unemployment compensation laws or any other 

similar state laws, or (l) any other state or federal benefits or claims relating to any employment 

with the Debtors or any of their predecessors; (viii) the Federal Mine Safety and Health Act of 

1977 or its associated regulations; (ix) penalties of any kind whatsoever assessed against the 

Debtors by the United States Department of Labor’s Mine Safety and Health Administration, the 

Pennsylvania Department of Environmental Protection and the United States Environmental 

Protection Agency; (x) any bulk sales or similar law; (xi) any tax statutes or ordinances, including, 

without limitation, the Internal Revenue Code of 1986, as amended, and any taxes arising under 

or out of, in connection with, or in any way relating to the operation of the Purchased Assets prior 
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to the closing; (xii) any executory contract or unexpired lease that will not be assumed and assigned 

pursuant to this Order and the Sale Agreement; and (xiii) any other liabilities not expressly 

assumed as provided in the Sale Agreement. A sale of the Purchased Assets other than one free 

and clear of all Liens, Claims, and Interests would yield substantially less value for the Debtors’ 

estates, with less certainty, than the Sale Transaction as contemplated. Therefore, the Sale 

Transaction contemplated by the Sale Agreement free and clear of all Liens, Claims and Interests, 

except for Assumed Liabilities, is in the best interests of the Debtors, their estates and creditors, 

and all other parties in interest. 

S. Satisfaction of 363(f) Standards.  The Debtors may sell the Purchased Assets free 

and clear of all Liens, Claims and Interests of any kind or nature whatsoever, because, in each 

case, one or more of the standards set forth in sections 363(f)(1)-(5) of the Bankruptcy Code have 

been satisfied. Those holders of Liens, Claims and Interests who did not object (or who withdrew 

their objections) to the Sale Motion or the Sale Transaction are deemed to have consented to the 

Sale Motion and the Sale Transaction pursuant to section 363(f)(2) of the Bankruptcy Code. Except 

as specifically provided in the Sale Agreement or this Order, all persons and entities asserting or 

holding any Liens, Claims and Interests in or with respect to the Purchased Assets (whether legal 

or equitable, secured or unsecured, matured or unmatured, contingent or non-contingent, senior or 

subordinated), however arising, shall be forever barred, estopped, and permanently enjoined from 

asserting, prosecuting or otherwise pursuing such Liens, Claims, or Interests against the Buyer or 

the Purchased Assets. 

T. Executory Contracts. Upon compliance with the assumption and assignment 

procedures set forth in the Bidding Procedures Order, as detailed more specifically in the Second 

Amended Notice of Executory Contracts and Unexpired Leases that May be Assumed and Assigned 
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in Connection with the Sale Transactions [Doc. No. 303] (as may be supplemented from time to 

time, the “Cure Notice”), the Debtors have demonstrated that it is an exercise of their sound 

business judgment to sell, assume and assign those Executory Contracts, set forth in the Sales 

Agreement, if any, to the Buyer in connection with the consummation of the Sale Transaction, and 

the assumption and assignment of Executory Contracts is in the best interests of the Debtors, their 

estates and creditors, and other parties in interest. Any Executory Contracts assigned to the Buyer 

are an integral part of the Purchased Assets being purchased by the Buyer, and, accordingly, such 

assumption and assignment of the Executory Contracts and the liabilities associated therewith are 

reasonable and enhance the value of the Debtors’ bankruptcy estates.  

U. Cure and Adequate Assurance. Upon compliance with the assumption and 

assignment procedures set forth in the Bidding Procedures Order and Cure Notice, including the 

resolution of any Assumption/Assignment Objections, the Buyer will have cured or demonstrated 

their ability to cure any default with respect to any act or omission that occurred prior to the closing 

under any of the Executory Contracts (to the extent also Assumed Liabilities), within the meaning 

of Section 365(b)(l)(A) of the Bankruptcy Code. Upon expiration of the applicable objection 

deadline, the proposed Cure Costs set forth in the Cure Notice or any other cure amount reached 

by agreement after an Assumption/Assignment Objection are deemed the amounts necessary to 

“cure” within the meaning of section 365(b)(l) of the Bankruptcy Code all “defaults” within the 

meaning of Section 365(b) of the Bankruptcy Code under such Executory Contracts. The final 

amount of all Cure Costs will be determined and paid pursuant to the terms of the Bidding 

Procedures Order, Cure Notice and the Sale Agreement. The Buyer’s promise to perform the 

obligations under the relevant Executory Contracts, if any, arising after the closing shall constitute 

adequate assurance of its future performance of and under the relevant Executory Contracts, within 
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the meaning of sections 365(b)(l) and 365(f)(2) of the Bankruptcy Code. All counterparties to the 

Executory Contracts who do not file an Assumption/Assignment Objection consistent with the 

Bidding Procedures Order and Cure Notice are deemed to consent to the assumption by the Debtors 

of their respective Executory Contract and the assignment thereof to the Buyer. This Court finds 

that, with respect to all Executory Contracts, the payment of the Cure Costs (subject to compliance 

with the Bidding Procedures Order and Cure Notice, including the right to object) is appropriate 

and is deemed to fully satisfy the Debtors’ obligations under section 365(b) of the Bankruptcy 

Code. This Court further finds that the Assumption/Assignment Procedures set forth in the Bidding 

Procedures Order and Cure Notice are reasonable and give contract counterparties adequate notice 

of and opportunity to respond to the proposed assumption and assignment of the Executory 

Contracts. Accordingly, upon compliance with the procedures set forth in the Bidding Procedures 

Order and Cure Notice, all of the requirements of section 365(b) of the Bankruptcy Code will be 

satisfied for the assumption and the assignment by the Debtors to the Buyer of each of the 

Executory Contracts under the Sale Agreement. To the extent any Executory Contract is not an 

executory contract within the meaning of section 365 of the Bankruptcy Code, it shall be 

transferred to the Buyer in accordance with the terms of this Order that are applicable to the 

Purchased Assets. 

V. No Successor or Other Derivative Liability.  By consummating the Sale 

Transaction pursuant to the Sale Agreement, the Buyer is not a mere continuation of any of the 

Debtors or any Debtor’s estate, and there is no continuity of enterprise or otherwise or common 

identity between the Buyer and any Debtor.  The Buyer is not holding itself out as a continuation 

of any Debtor.  The Buyer is not a successor to any Debtor or any Debtor’s estate by reason of any 

theory of law or equity, and the Sale Transaction does not amount to a consolidation, merger or de 
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facto merger of the Buyer and the Debtors or any of the Debtors’ estates.  Neither the Buyer nor 

any of its affiliates or their respective successors, assigns, members, partners, principals or 

shareholders (or the equivalent thereof) shall assume or in any way be responsible for any 

obligation or liability of any Debtor (or any affiliate of any Debtor) or any Debtor’s estate, except 

to the extent expressly provided in the Sale Agreement.  The sale and transfer of the Purchased 

Assets to the Buyer, including the assumption by the Debtors and assignment, transfer and/or sale 

to the Buyer of any of the Assumed Agreements, will not subject the Buyer to any liability with 

respect to the operation of the Debtors’ businesses prior to the Closing or by reason of such 

transfer, except that, upon the Closing, the Buyer shall remain liable for the applicable Assumed 

Liabilities. 

W. Legal and Factual Bases. The legal and factual bases set forth in the Sale Motion 

and at the Sale Hearing establish just cause for the relief granted herein. 

X. Validity of Transfer. As of the closing, the transfer of the Purchased Assets to the 

Buyer will be a legal, valid and effective transfer of the Purchased Assets, and will vest the Buyer 

with all right, title and interest of the Debtors in and to the Purchased Assets, free and clear of all 

Liens, Claims and Interests, except to the extent provided in the Sale Agreement and this Order. 

Y. Incorporation of Sale Hearing. All findings of fact and conclusions of law made or 

announced by the Court at the Sale Hearing are expressly adopted by, and incorporated in, this 

Order as if they had been fully set forth herein. 

NOW, THEREFORE, IT IS ORDERED THAT: 

1. Sale Motion Granted. The Sale Motion is hereby GRANTED as set forth herein. 

2. Findings of Fact and Conclusions of Law. The findings of fact set forth above and 

conclusions of law stated herein shall constitute this Court’s findings of fact and conclusions of 
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law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy 

Rule 9014. To the extent any finding of fact later shall be determined to be a conclusion of law, it 

shall be so deemed and deemed so ordered, and to the extent any conclusion of law shall be 

determined to be a finding of fact, it shall be so deemed and deemed so ordered.  In the event that 

the terms of this Order and the Bidding Procedures Order are in conflict, this Order will control. 

3. Objections.  All objections and responses, if any, to the sale of the Purchased Assets 

to the Buyer or related relief requested in Sale Motion that have not been withdrawn, waived or 

settled as announced to the Court at the Sale Hearing or by stipulation filed with the Court or 

pursuant to the terms of this Order, and all reservations of rights included therein, are hereby 

overruled on the merits, with prejudice. All persons and entities given notice of the Sale Motion 

that failed to timely object thereto are deemed to consent to the relief sought therein. 

4. Approval of the Sale Agreement. The Sale Transaction and specific terms of the 

Sale Agreement are hereby authorized and approved pursuant to, inter alia, sections 105(a), 363(b) 

and 365(a) of the Bankruptcy Code. Pursuant to section 363(b) of the Bankruptcy Code, the 

Debtors are authorized to consummate the Sale Transaction pursuant to and in accordance with 

the terms and conditions set forth in the Sale Agreement and this Order. The Debtors, and their 

affiliates, officers, employees and agents, are authorized to execute, deliver and perform under, 

and otherwise consummate and implement, the Sale Agreement together with all additional 

instruments and documents that may be reasonably necessary or desirable to implement the Sale 

Agreement, and to take all further actions as may be (a) reasonably requested by the Buyer for the 

purpose of assigning, transferring, granting, conveying and conferring to the Buyer, or reducing to 

possession, the Purchased Assets, or (b) necessary or appropriate to the performance of the 

obligations contemplated by the Sale Agreement, including, without limitation, executing any 
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necessary or appropriate document or instrument, all without further consideration or order of the 

Court. 

5. Good Faith.  The Sale Transaction has been undertaken by the Buyer in good faith. 

The Buyer satisfies the good faith requirement of section 363(m) of the Bankruptcy Code and, 

accordingly, the Buyer and the Sale Transaction is entitled to all of the protections afforded by 

section 363(m) of the Bankruptcy Code. Pursuant to section 363(m) of the Bankruptcy Code, if 

any or all of the provisions of this Order are hereafter reversed, modified, or vacated by a 

subsequent order of this Court or any other court, such reversal, modification, or vacatur shall not 

affect the validity and enforceability of any sale, transfer or assignment under the Sale Agreement 

or obligation or right granted pursuant to the terms of this Order, and notwithstanding any reversal, 

modification or vacatur shall be governed in all respects by the original provisions of this Order 

or the Sale Agreement, as the case may be.  

6. Transfer of Assets Free and Clear. 

A. Pursuant to sections 105(a), 363(b), 363(f) and 365 of the Bankruptcy Code, 

the Debtors are authorized and directed to transfer the Purchased Assets in accordance with the 

terms of the Sale Agreement free and clear of all Liens, Claims, and Interests (except for Assumed 

Liabilities) to the fullest extent permitted by section 363(f) of the Bankruptcy Code and any other 

applicable law. The Purchased Assets shall be transferred to the Buyer, and upon consummation 

of the Sale Transaction, such transfer shall (1) be valid, legal, binding and effective; (2) vest the 

Buyer with all right, title and interest of the Debtors in the Purchased Assets; and (3) be free and 

clear of all Liens, Claims and Interests (except for Assumed Liabilities). All Liens, Claims and 

Interests shall attach to the net proceeds of the Sale Transaction, in the order of their priority and 

with the same validity, force and effect that they now have against the Purchased Assets, subject 
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to any rights, claims and defenses the Debtors or their estates, as applicable, may possess with 

respect thereto and applied in accordance with such priority and pursuant to any other Orders of 

this Court. Nothing herein is intended or shall be deemed to be an adjudication of the extent, 

validity, enforceability and/or priority of any conflicting or competing Liens, Claims or Interests 

with respect to the net proceeds of the Purchased Assets, and all rights are reserved with respect 

to the same. Upon the occurrence of the closing, this Order shall be considered and constitute for 

any and all purposes a full and complete general assignment, conveyance and transfer of the 

Purchased Assets acquired by the Buyer under the Sale Agreement transferring good, marketable 

and indefeasible title and interest in the Purchased Assets to the Buyer free and clear of all Liens, 

Claims and Interests (except for Assumed Liabilities). Each and every federal, state, and local 

governmental agency, quasi-agency, or department is hereby directed to accept any and all 

documents and instruments necessary and appropriate to consummate the Sale Transaction. All 

persons and entities are prohibited and enjoined from taking any action to adversely affect or 

interfere with the ability of the Debtors to transfer the Purchased Assets, free and clear of all Liens, 

Claims and Interests (except the Assumed Liabilities) to the Buyer in accordance with the Sale 

Agreement and this Order.  

B. Except as otherwise provided in the Sale Agreement or this Order, all 

Governmental Units and all persons and entities (and their respective successors and assigns), 

including, without limitation, all debt security holders, equity security holders, governmental, tax 

and regulatory authorities, lenders, current and former employees, pension plans, multiemployer 

pension plans, labor unions, trade creditors and any other creditors holding Liens, Claims or 

Interests (whether legal or equitable, secured or unsecured, known or unknown, matured or 

unmatured, contingent or non-contingent, liquidated or unliquidated, senior or subordinated) 
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arising under or out of, in connection with, or in any way relating to, the Debtors, the Purchased 

Assets, or the transfer of the Purchased Assets to the Buyer, are hereby forever barred, estopped 

and permanently enjoined from asserting or pursuing any Liens, Claims or Interests (except for 

Permitted Encumbrances and Assumed Liabilities) against the Buyer, its affiliates, successors or 

assigns, its property or the Purchased Assets, including, without limitation, taking any of the 

following actions with respect to a Claim: (1) commencing or continuing, in any manner, any 

action or other proceeding against the Buyer, its affiliates, successors or assigns, assets (including 

the Purchased Assets) or properties; (2) enforcing, attaching, collecting or recovering, in any 

manner, any judgment, award, decree, or order against the Buyer, its affiliates, successors or 

assigns, assets, or properties; (3) creating, perfecting, or enforcing any liens, claims, encumbrances 

or other interests against the Debtors as against the Buyer, or its affiliates, successors, assigns, 

assets (including the Purchased Assets) or properties; (4) asserting any setoff, right of subrogation 

or recoupment of any kind for any obligation of any of the Debtors as against any obligation due 

to the Buyer, or its affiliates, successors or assigns or their respective assets, including the 

Purchased Assets; (5) commencing or continuing any action, in any manner or place, that does not 

comply, or is inconsistent with, the provisions of this Order or the agreements or actions 

contemplated or taken in respect thereof; or (6) denying, refusing, delaying or otherwise frustrating 

the transfer or assignment of any permits, licenses, or other approvals previously held by the 

Debtors that were necessary for the Purchased Assets. 

C. This Order: (1) shall be effective as a determination that, as of the closing, 

all Liens, Claims and Interests (except for Assumed Liabilities), have been unconditionally 

released, discharged and terminated as to the Buyer and the Purchased Assets, and that the 

conveyances and transfers described herein have been effected; and (2) is and shall be binding 
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upon and govern the acts of all persons and entities, including all filing agents, filing officers, title 

agents, title companies, recorders of mortgages, recorders of deeds, registrars of deeds, 

administrative agencies, governmental departments, secretaries of state, federal and local officials 

and all other persons and entities who may be required by operation of law, the duties of their 

office, or contract, to accept, file, register or otherwise record or release any documents or 

instruments, or who may be required to report or insure any title or state of title in or to any lease; 

and each of the foregoing persons and entities is hereby directed to accept for filing any and all of 

the documents and instruments necessary and appropriate to consummate the Sale Transaction. 

D. Upon the closing, each of the Debtors’ creditors and any other holder of a 

Lien, Claim or Interest is authorized and directed to execute such documents and take all other 

actions as may be necessary to release its Lien, Claim or Interest in the Purchased Assets (other 

than Assumed Liabilities), if any, as such Lien, Claim or Interest may have been recorded or may 

otherwise exist. If any person or entity that has filed financing statements, mortgages, deeds of 

trust, mechanic’s liens, lis pendens or other documents or agreements evidencing Liens, Claims or 

Interests against the Debtors or the Purchased Assets has not delivered to the Debtors prior to the 

closing of the Sale Transaction, in proper form for filing and executed by the appropriate parties, 

termination statements, instruments of satisfaction, releases of all interests which the person or 

entity has with respect to the Debtors or the Purchased Assets or otherwise, then with regard to the 

Purchased Assets that are purchased by the Buyer pursuant to the Sale Agreement and this Order: 

(1) the Debtors are hereby authorized, and the Buyer is hereby authorized, to execute and file such 

statements, instruments, releases and other documents on behalf of the person or entity with respect 

to the Purchased Assets; and (2) the Buyer is hereby authorized to file, register or otherwise record 

a certified copy of this Order, which, once filed, registered or otherwise recorded, shall constitute 
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conclusive evidence of the release of all Liens, Claims and Interests (except for Permitted 

Encumbrances and Assumed Liabilities) against the Purchased Assets. Each and every federal, 

state, and local governmental agency or department is hereby directed to accept any and all 

documents and instruments necessary and appropriate to consummate the Sale Transaction, 

including, without limitation, recordation of this Order. This Order is deemed to be in recordable 

form sufficient to be placed in the filing or recording system of each and every federal, state or 

local government agency, department or office. This Order shall be binding upon and shall govern 

the acts of all persons including, without limitation, all filing agents, filing officers, title agents, 

title companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, federal, state, and local officials, and all 

other persons who may be required by operation of law, the duties of their office, or contract, to 

accept, file, register, or otherwise record or release any documents or instruments, or who may be 

required to report or insure any title or state of title in or to any of such assets or other property 

interests. Notwithstanding and without limiting the foregoing, the provisions of this Order 

authorizing the sale and assignment of the Purchased Assets free and clear of Liens, Claims and 

Interests (except for Permitted Encumbrances and Assumed Liabilities), shall be self-executing, 

and neither the Debtors nor the Buyer shall be required to execute or file releases, termination 

statements, assignments, consents, or other instruments in order to effectuate, consummate and 

implement the provisions of this Order. 

E. Following the closing of the Sale Transaction, no holder of any Claim shall 

interfere with the Buyer’s title to or use and enjoyment of the Purchased Assets based on or related 

to any such Claim or based on any actions the Debtors may take in their chapter 11 cases. 
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7. Provisions Regarding DEP. Notwithstanding the foregoing or anything to the 

contrary herein, Buyer has agreed to grant to the Pennsylvania Department of Environmental 

Protection (“DEP”) or its designee a limited license to reasonably use three pieces of equipment 

(“Licensed Equipment”) which are part of the Purchased Assets subject to terms and conditions 

acceptable to the parties and memorialized in a separate agreement. “Licensed Equipment” means 

only the following Purchased Assets: 

 
 

8. Surrender of Possession. All entities that are currently, or on the closing may be, in 

possession of some or all of the Purchased Assets are hereby directed to surrender possession of 

the Purchased Assets to the Buyer on the closing under its Sale Agreement, unless the Buyer 

otherwise agrees. 

9. Environmental Matters.  Nothing in this Order or the Sale Agreement releases, 

nullifies, precludes, or enjoins the enforcement of any valid police or regulatory liability to a 

Governmental Unit that any entity would be subject to as the post-sale owner or operator of 

property after the date of entry of this Order. Nothing in this Order or the Sale Agreement 

authorizes the transfer or assignment of any governmental (a) license, (b) permit, (c) registration, 

(d) authorization or (e) approval, or the discontinuation of any obligation thereunder, without 

compliance with all applicable legal requirements and approvals under police or regulatory law.  

Nothing in this Order divests any tribunal of any jurisdiction it may have under police or regulatory 

law to interpret this Order or to adjudicate any defense asserted under this Order.  Notwithstanding 

the foregoing, nothing in this Order shall: (i) be interpreted to deem the Buyer as the successor to 

the Debtors under any successor liability doctrine with respect to any liabilities under 
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environmental statutes or regulations for penalties for days of violation prior to the closing or for 

liabilities relating to off-site disposal of waste by the Debtors prior to the closing; (ii) create for 

any Governmental Unit any substantive right that does not already exist under law; (iii) be deemed 

or construed to be an admission of liability by the Debtors or Buyer; or (iv) create or trigger any 

liability on behalf of Buyer on account of or in any way relating to the Excluded Permits. 

10. Assumption and Assignment of Executory Contracts. 

A.  This Paragraph 9 is applicable only to the extent Buyer has agreed to and 

is assuming any Executory Contracts under and pursuant to the Sale Agreement. Upon compliance 

with the procedures set forth in the Bidding Procedures Order and the Cure Notice regarding the 

assumption and assignment of Executory Contracts (including the resolution of any objections 

thereto), without further order of the Court, the Debtors are authorized to assume and assign the 

Executory Contracts designated for assignment to the Buyer pursuant to the Sale Agreement; 

provided, however, that there shall be no assumption of any such contract or lease absent 

simultaneous assignment thereof to the Buyer. Upon assumption and assignment, the Buyer shall 

be deemed to be substituted for the Debtors as a party to each of the Executory Contracts and, 

pursuant to section 365(k) of the Bankruptcy Code, the Debtors and their estates shall be relieved 

from any liability for any post-closing breach of any such Executory Contract after assignment of 

such Executory Contract to the Buyer. In accordance with sections 365(b)(2) and (f) of the 

Bankruptcy Code, upon transfer of the Executory Contracts to the Buyer, (i) the Buyer shall have 

all of the rights of the Debtors thereunder, free and clear of all Liens, Claims and Interests, (except 

for Permitted Encumbrances and Assumed Liabilities), and each provision of such Executory 

Contracts shall remain in full force and effect for the benefit of the Buyer, notwithstanding any 

provision in such contract, lease or in applicable law that prohibits, restricts or limits in any way 
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such assignment or transfer; and (ii) none of the Executory Contracts may be terminated, or the 

rights of any party modified in any respect, including pursuant to any “change of control” clause, 

by any other party thereto as a result of the consummation of the Sale Transaction. 

B. Subject to applicable provisions of section 365 of the Bankruptcy Code, 

compliance with the procedures set forth in the Bidding Procedures Order, Cure Notice governing 

the assumption and assignment of Executory Contracts (including resolution of any objections), 

the Sale Agreement and the respective terms thereof with respect to Cure Costs, without further 

order of the Court, all defaults or other obligations of the Debtors under the Executory Contracts 

arising or accruing prior to the closing will be deemed cured or shall be promptly cured in 

accordance with the terms hereof as a condition precedent to the assumption and assignment of 

the respective Executory Contracts (and without such a cure the Buyer shall have no rights in or 

to the respective Executory Contracts). 

C. Upon transfer of the applicable Executory Contracts to the Buyer, without 

further order of the Court, there shall be no rent accelerations, assignment fees, increases or any 

other fees charged or chargeable to the Buyer as a result of the assumption, assignment and sale of 

the Executory Contracts.  Any provision in any Executory Contract that prohibits or conditions the 

assignment of such contract or lease, or allows the counterparty to such contract or lease to 

terminate, recapture, impose any penalty, condition renewal or extension, or modify any term or 

condition upon the assignment of such contract or lease, constitutes an unenforceable anti-

assignment provision, and is void and of no force and effect. The validity of the assumption, 

assignment and sale of the Executory Contracts to the Buyer shall not be affected by any existing 

dispute between the Debtors and any counterparty to an Executory Contract. 
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11. Permanent Injunction.  All persons and entities are prohibited and enjoined from 

taking any action to adversely affect or interfere with the ability of the Debtors to transfer the 

Purchased Assets to the Buyer in accordance with the Sale Agreement and this Order. Following 

the closing, except for persons entitled to enforce Assumed Liabilities, or otherwise permitted by 

the Sale Agreement or this Order, all persons (including, but not limited to, (i) the Debtors and/or 

their respective successors (including any trustee), (ii) creditors, (iii) investors, (iv) current and 

former employees and shareholders, (v) administrative agencies, (vi) Governmental Units, 

(vii) secretaries of state, (viii) federal, state, and local officials, including those maintaining any 

authority relating to any environmental, health and safety laws, and (ix) the successors and assigns 

of each of the foregoing) holding Liens, Claims or Interests in the Purchased Assets or against the 

Debtors with respect to the Purchased Assets of any kind or nature whatsoever shall be, and hereby 

are, forever barred, estopped, and permanently enjoined from asserting, prosecuting, or otherwise 

pursuing any Liens, Claims or Interests of any kind or nature whatsoever against the Buyer or any 

affiliate of the Buyer or any of its respective property, successors and assigns, or the Purchased 

Assets, as an alleged successor or on any other grounds. No person shall assert, and the Buyer and 

the Purchased Assets shall not be subject to, any defaults, breaches, counterclaims, offsets, 

defenses (whether contractual or otherwise, including, without limitation, any right of 

recoupment), liabilities, claims and interests, or basis of any kind or nature whatsoever to delay, 

defer, or impair any right of the Buyer or the Debtors, or any obligation of any other party, under 

or with respect to, any Purchased Assets, with respect to any act or omission that occurred prior to 

the closing or with respect to any other agreement or any obligation of the Debtors that is not an 

Assumed Liability. 
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12. No Interference.  Following the closing, no holder of any Lien, Claim or Interest in 

the Purchased Assets (except holders of Permitted Encumbrances and Assumed Liabilities solely 

in accordance with applicable law) shall interfere with the Buyer’s title to, or use and enjoyment 

of, the Purchased Assets based on, or related to, any such Lien, Claim or Interest, or based on any 

actions the Debtors may take in these cases. 

13. Post-Closing Actions and Transactions.  The Debtors and the Buyer, and each of 

their respective officers, employees, and agents, will be authorized and empowered to take all 

actions and execute and deliver any and all documents and instruments that either the Debtors or 

the Buyer deems necessary or appropriate to implement and effectuate the terms of the Sale 

Agreement and this Order. Further, effective as of the closing, the Buyer and its respective 

successors and assigns shall be designated and appointed the Debtors’ true and lawful attorney and 

attorneys, with full power of substitution, in the Debtors’ name and stead, its successors and 

assigns, to demand and receive any and all of the Purchased Assets, and from time to time institute 

and prosecute in the name of the Buyer, for the benefit of such Buyer, its successors and assigns, 

any and all proceedings at law, in equity, or otherwise, that such Buyer, its successors or assigns, 

may deem proper for the collection or reduction to possession of any of the Purchased Assets, and 

to do all acts and things with respect to the Purchased Assets that the Buyer, its successors and 

assigns, shall deem desirable. All of the foregoing powers granted to the Buyer are coupled with 

an interest and are irrevocable by the Debtors. 

14. Operation by Buyer.  To the extent provided for in the Sales Agreement, and in 

such event to the maximum extent available under applicable law: (a) the Buyer shall be 

authorized, as of the closing, to operate under any license, permit, registration, and any other 

governmental authorization or approval of the Debtors with respect to the Purchased Assets and 
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the Executory Contracts; (b) all such licenses, permits, registrations, and governmental 

authorizations and approvals are deemed to have been, and hereby are, directed to be transferred 

to the Buyer as of the closing; and (c) to the extent provided by section 525 of the Bankruptcy 

Code, no Governmental Unit may deny, revoke, suspend or refuse to renew any permit, license, or 

similar grant relating to the operation of the Purchased Assets sold, transferred or conveyed to the 

Buyer on account of the filing or pendency of these chapter 11 cases or the consummation of the 

Sale Transaction contemplated by the Sale Agreement. Notwithstanding the foregoing, nothing 

herein is intended or shall be deemed to relieve the Buyer from having to comply with any 

requirements or approval process under applicable non-bankruptcy law with respect to the transfer 

of any governmental license or permit. 

15. Enforcement.  The terms and provisions of the Sale Agreement and this Order, and 

the Sale Transaction contemplated thereby and hereby, shall, as applicable, be specifically 

enforceable against and be binding in all respects upon, or shall inure to the benefit of, the Debtors, 

their estates, their creditors (known and unknown), counterparties to Executory Contracts, any 

Governmental Unit which regulates the Debtors’ business, the Buyer, and their respective 

affiliates, successors and assigns, and any affected third parties, including all entities asserting any 

Liens, Claims or Interests, notwithstanding any subsequent appointment of any trustee, examiner 

or receiver of the Debtors under any chapter of the Bankruptcy Code or any other law, and all such 

terms and provisions likewise shall be binding on and specifically enforceable against such trustee, 

examiner or receiver, and shall not be subject to rejection or avoidance by the Debtors, their estates, 

their creditors, any other representatives of their estates, or any trustee, examiner or receiver. 
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16. No Successor Liability.  

A. Except for the Assumed Liabilities and Cure Costs, to be paid solely to the 

extent provided for in the Sale Agreement and this Order, neither the Buyer, nor any of its 

respective successors, assigns, agents, employees, managers, members, officers, directors, 

attorneys, or affiliates shall have any liability for any Lien, Claim or Interest that (i) arose or 

occurred prior to the closing, (ii) could have otherwise been asserted against the Debtors prior to 

the closing, or (iii) is related to the Purchased Assets prior to the closing. The Buyer is not and 

shall not be deemed a “successor” to the Debtors or their estates, have, de facto or otherwise, 

merged with or into the Debtors or be a mere continuation or substantial continuation of the 

Debtors or the enterprise of the Debtors under any theory of law or equity as a result of any action 

taken in connection with the Sale Agreement or the Sale Transaction or documents ancillary 

thereto or contemplated thereby or in connection with the acquisition of the Purchased Assets. 

B. Without limiting the foregoing, and except to the extent of the Assumed 

Liabilities, or as otherwise set forth in the Sale Agreement or this Order, the Buyer shall not have 

any successor, transferee, derivative, or vicarious liabilities of any kind or character for any Liens, 

Claims or Interests, including under any theory of successor or transferee liability, de facto merger 

or continuity, whether known or unknown as of the closing, now existing or hereafter arising, 

whether fixed or contingent, asserted or unasserted, liquidated or unliquidated, with respect to of 

any of the following: (i) any foreign, federal, state, or local revenue, pension, ERISA, tax, labor, 

employment, antirust, environmental, or other law, rule, or regulation (including without limitation 

filing requirements under any such laws, rules or regulations); (ii) any products liability law, rule, 

regulation, or doctrine with respect to the Debtors’ liability under such law, rule or regulation, or 

doctrine, or under any product warranty liability law or doctrine; (iii) any employment or labor 
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agreements, consulting agreements, severance arrangements, change-in-control agreements, or 

other similar agreement to which the Debtors are a party; (iv) any pension, welfare, compensation, 

or other employee benefit plans, agreements, practices, and programs, including, without 

limitation, any pension plan of the Debtors; (v) the cessation of the Debtors’ operations, dismissal 

of employees, or termination of employment or labor agreements or pension, welfare, 

compensation, or other employee benefit plans, agreements, practices and programs, or obligations 

that might otherwise arise from or pursuant to any statute or regulation including but not limited 

to the (a) Employee Retirement Income Security Act of 1974, as amended, (b) the Fair Labor 

Standards Act, (c) Title VII of the Civil Rights Act of 1964, (d) the Federal Rehabilitation Act of 

1973, (e) the National Labor Relations Act, (f) the Age Discrimination and Employment Act of 

1967, (g) the Americans with Disabilities Act of 1990, (h) the Worker Adjustment and Retraining 

Notification Act of 1988 and any state-law analogues, (i) COBRA, (j) the Federal Mine Safety and 

Health Act of 1977 or (k) the Black Lung Benefits Act of 1972; (vi) environmental liabilities, 

debts, Claims, or obligations arising from conditions first existing on or prior to the closing 

(including, without limitation, the presence of hazardous, toxic, polluting, or contamination 

substances or wastes), which may be asserted on any basis by any person, entity or Governmental 

Unit, including, without limitation, under the Comprehensive Environmental Response, 

Compensation and Liability Act, 42 U.S.C. § 9601 et seq.; (vii) any liabilities, debts, or obligations 

of or required to be paid by the Debtors for any taxes of any kind for any period; (viii) any 

liabilities, debts, commitments, or obligations for any taxes relating to the operation of the 

Purchased Assets prior to the closing; (ix) any bulk sale law; and (x) any litigation. 

17. Bulk Sales.  No bulk sales law, bulk transfer law or similar law of any state or other 

jurisdiction shall apply in any way to the Sale Transaction. 
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18. Fair Consideration.  The consideration provided by the Buyer for the Purchased 

Assets under the Sale Agreement shall be deemed to constitute reasonably equivalent value and 

fair consideration under the Bankruptcy Code and the laws of the United States, any state, territory, 

possession, or the District of Columbia. The Sale Transaction may not be avoided under section 

363(n) of the Bankruptcy Code. The Sale Agreement was not entered into, and the Sale Transaction 

is not being consummated, for the purpose of hindering, delaying, or defrauding creditors of the 

Debtors under the Bankruptcy Code or under the laws of the United States, any state, territory, 

possession thereof, or the District of Columbia, or any other applicable law. Neither the Debtors 

nor the Buyer have entered into the Sale Agreement or any agreement contemplated thereby or is 

consummating the Sale Transaction with any fraudulent or otherwise improper purpose, including, 

without limitation, to evade any pension liabilities. No other person or entity or group of persons 

or entities has offered to purchase the Purchased Assets for an amount or on terms that would 

provide greater value to the Debtors and their estates than the value provided by the Buyer. The 

Court’s approval of the Sale Motion and the Sale Agreement is in the best interests of the Debtors, 

their estates and creditors, and all other parties in interest. 

19. Retention of Jurisdiction.  This Court retains jurisdiction, pursuant to its statutory 

powers under 28 U.S.C. § 157(b)(2), to, among other things, interpret, implement, and enforce the 

terms and provisions of this Order, all amendments thereto, and any waivers and consents 

thereunder, including, but not limited to, retaining jurisdiction to (i) compel delivery of the 

Purchased Assets to the Buyer; (ii) interpret, implement, and enforce the provisions of this Order; 

(iii) protect the Buyer, any of the Buyer’s affiliates, or any agent of the foregoing, against any 

Liens, Claims or Interests against the Debtors or the Purchased Assets of any kind or nature 
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whatsoever, except for Assumed Liabilities and (iv) enter any order under sections 363 and 365 of 

the Bankruptcy Code. 

20. Subsequent Plan Provisions.  Nothing contained in any chapter 11 plan confirmed 

in any Debtor’s bankruptcy case or any order confirming any such plan or in any other order in 

these chapter 11 cases shall alter, conflict with, or derogate from, the provisions of the Sale 

Agreement or this Order. 

21. Modification.  The Sale Agreement may be modified, amended or supplemented 

by the Buyer and the Debtors in a writing signed by both parties without further order of the Court; 

provided that any such modification, amendment or supplement does not materially change the 

terms of the Sale Agreement or modify the express terms of this Order. 

22. Survival.  Nothing contained in any subsequent order of this Court or any court of 

competent jurisdiction in these chapter 11 cases (or any order entered after any conversion of a 

chapter 11 case of the Debtors to a case under chapter 7 of the Bankruptcy Code) or any chapter 

11 plan confirmed in any Debtors’ bankruptcy cases or any order confirming any such plan, or any 

order dismissing any cases of the Debtors shall nullify, alter, conflict with, or in any manner 

derogate from the provisions of this Order, and the provisions of this Order shall survive and 

remain in full force and effect. For the avoidance of doubt, if the Debtors’ chapter 11 cases are 

converted to cases under chapter 7 of the Bankruptcy Code, the Order shall be binding on the 

chapter 7 trustee in such chapter 7 cases. 

23. Failure to Specify.  The failure to specifically include any particular provision of 

the Sale Agreement in this Order shall not diminish or impair the effectiveness of such provision, 

it being the intent of the Court, the Debtors and the Buyer that the Sale Agreement be authorized 

Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 31 of 161



32 

and approved in its entirety with such amendments thereto (subject to Paragraph 20) as may be 

made by the parties in accordance with the Sale Transaction and the terms of the Sale Agreement. 

24. Automatic Stay.  The automatic stay pursuant to section 362 of the Bankruptcy 

Code is hereby lifted with respect to the Debtors to the extent necessary, without further order of 

this Court, to allow: (a) Buyer to give the Debtors any notice provided for in the Sale Agreement, 

and (b) Buyer to take any and all actions provided under or contemplated by the Sale Agreement 

in accordance with the terms and conditions thereof. 

25. Appointment of Trustee. The provisions of the Sale Agreement and this Order may 

be specifically enforced in accordance with the Sale Agreement notwithstanding the appointment 

of any chapter 7 or chapter 11 trustee after the closing of the Sale Transaction. 

26. Sureties Reservation of Rights.  Certain commercial surety companies 

(collectively, the “Sureties” and each, individually, a “Surety”), including without limitation 

Indemnity National Insurance Company (“INIC”), have issued commercial surety bonds on behalf 

of the Debtors that relate to the Purchased Assets (collectively, the “Existing Surety Bonds” and, 

each individually, an “Existing Surety Bond”). These Existing Surety Bonds were issued pursuant 

to certain existing indemnity agreements and/or related agreements by and between the Sureties, 

on the one hand, and the Debtors on the other hand and relate to the Purchased Assets (collectively, 

the “Existing Indemnity Agreements” and, each, an “Existing Indemnity Agreement”). 

27. Debtor, Wilson Creek Energy, LLC, granted to INIC, pursuant to that certain 

Security Agreement (Account) and Control Agreement (collectively, the “INIC Collateral 

Documents”), a lien and security interest in that certain Securities Account No. XXX-XX2017 

maintained at Morgan Stanley Smith Barney, LLC (the “INIC Collateral Account”) to secure the 

Debtors’ obligations to INIC under the INIC Collateral Documents, the Existing Indemnity 
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Agreement with INIC, and the Existing Surety Bonds issued by INIC (collectively, the “INIC 

Obligations”).  Notwithstanding anything else in this Order or the Sale Agreement to the contrary, 

the INIC Collateral Account is not a Purchased Asset under the Sale Agreement and has not been 

acquired by any Buyer. 

28. If the closing of the Sale Transaction occurs prior to (i) the Buyer’s procurement of 

new operating permits, either replaced or transferred (the “Replacement Permits”) with respect to 

the existing permits that constitute Purchased Assets (the “Existing Permits”), if any, and (ii) the 

replacement of all Existing Surety Bonds with new surety bonds in connection with the Existing 

Permits (collectively, the “Replacement Surety Bonds”), the Buyer hereby indemnifies the Debtors 

and the Sureties from and against any and all claims, liability, loss or default that occur prior to 

issuance of the Replacement Permits and the Replacement Surety Bonds as a result of Buyer’s 

operation of, or failure to operate, the Existing Permits, including without limitation, for any claims 

actions, or premiums due on account of, any Existing Surety Bond. 

29. With respect to each Surety, upon the (a) issuance of the Replacement Permits, (b) 

execution of the Replacement Indemnity Agreements and (c) termination and/or release of all 

Existing Surety Bonds, (d) satisfaction of all payment and performance obligations under the 

Existing Indemnity Agreements in accordance with Paragraph 26, the Debtors shall have no further 

obligations to the Sureties under the Existing Indemnity Agreements on account of the Purchased 

Assets or any obligations related thereto; provided, however, that nothing in this Paragraph or this 

Order shall be deemed to alter, limit or affect any rights or claims of the Sureties or any applicable 

state or regulatory authority, in respect of any asset, permit or other obligation not transferred or 

assumed by the Buyer. 
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30. Nothing herein or in the Sale Agreement shall be deemed to provide a Surety’s 

consent to the involuntary substitution of any principal under any Existing Surety Bond or Existing 

Indemnity Agreement, nor shall it be deemed to provide for the non-consensual assumption or 

assignment of any Existing Surety Bond or Existing Indemnity Agreement. 

31. The Buyer shall not be (a) liable for any Existing Surety Bonds and/or obligations 

arising under the Existing Indemnity Agreements to the extent they relate to any assets that are not 

transferred to the Buyer or (b) except as set forth in Paragraph 27 above, deemed a substitute 

principal under any Existing Surety Bond or an indemnitor under any Existing Indemnity 

Agreement. 

32. INIC is hereby granted relief from the automatic stay, pursuant to section 362 of 

the Bankruptcy Code, as to the INIC Collateral Account, and is hereby authorized to exercise 

control over the INIC Collateral Account, to liquidate the securities and other collateral contained 

therein (the “INIC Collateral”), and to utilize the INIC Collateral for all purposes provided for in 

the INIC Collateral Documents and the Existing Indemnity Agreement with INIC.  In the event 

that any INIC Collateral remains after full satisfaction of the INIC Obligations, INIC shall return 

such excess INIC Collateral to the Debtors or such other party entitled to the Debtors’ assets as set 

forth in an order of this Court. 

33. For the avoidance of doubt, nothing in this Order, the Sale Agreement, or otherwise 

shall be deemed to: (a) alter, limit, expand, modify, release, waive or prejudice any rights, remedies 

and/or defenses of any Surety under any Existing Surety Bond relating to any assets, obligations 

or liabilities to be transferred to Buyer, including, without limitation, mining permits, surface and 

coal leases and mine-related facilities and other contractual obligations; (b) alter, limit, expand, 

modify, prejudice, release or waive any rights of such Sureties under any Existing Surety Bond or 

Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 34 of 161



35 

Existing Indemnity Agreement; (c) alter, limit, expand, modify, prejudice, waive or release any 

rights of such sureties in any and all collateral of such Surety or Sureties that secures any and all 

obligations of the Debtors or any non-Debtor under any Existing Surety Bonds or Existing 

Indemnity Agreements; or (d) alter, limit, expand, modify, prejudice, waive or release any rights 

of the Sureties in connection with any of the Debtors’ chapter 11 cases or any case under Title 11 

of the United States Code. 

34. Nothing in the Order, the Sale Agreement, or any other document or agreement 

executed in connection with or contemplated under the Sale Agreement, including, without 

limitation, any releases included therein, shall be deemed to alter, limit, modify or release any 

right, claim or interest of the Sureties under any Existing Surety Bond or Existing Indemnity 

Agreement, its indemnity agreements or in its collateral, and all such rights and claims are 

expressly reserved and preserved in all respects. 

35. Notwithstanding the Sureties Reservation of Rights, nothing herein shall reduce, 

limit, or otherwise modify the rights of the Debtors under any agreement with the Sureties, 

including, without limitation, to INIC. 

36. Order Immediately Enforceable.  Notwithstanding the provisions of Bankruptcy 

Rules 6004(h) and 6006(d) or any provisions of the Local Rules, this Order shall not be stayed for 

fourteen (14) days after its entry, and shall be effective immediately upon entry, and the Debtors 

and the Buyer are authorized to close the Sale Transaction immediately upon entry of this Order. 

Time is of the essence in closing the Sale Transaction referenced herein, and the Debtors and the 

Buyer intend to close the Sale Transaction as soon as practicable. This Order is a final order and 

the period in which an appeal must be filed shall commence upon the entry of this Order. 
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37. Conflicts. Except as otherwise set forth herein, in the event of a direct conflict

between the terms of this Order and the terms of (a) the Sale Agreement, or (b) any other order of 

this Court, the terms of this Order shall govern and control. 

38. No Waiver. Except as otherwise expressly set forth herein, nothing in this Order

shall modify or waive any closing conditions or termination rights in the Sale Agreement, and all 

such conditions and rights shall remain in full force and effect in accordance with their terms. 

39. Time Periods. All time periods set forth in this Order shall be calculated in

accordance with Bankruptcy Rule 9006(a). 

40. Non-severability. The provisions of this Order are non-severable and mutually

dependent. 

Prepared by:
/s/ Michael J. Roeschenthaler 
Michael J. Roeschenthaler, Counsel to the Debtors 

BY THE COURT: 

Date: , 2025 
The Honorable Jeffery A. Deller 
United States Bankruptcy Judge

March 28

BY THE COURT: 

025 
The Honorable JeJJJJ ffery A. Deller 
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WILSON CREEK ENERGY, LLC 

AND 
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ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (the “Agreement”) is made and entered into as 
of March 26, 2025, by and among KIA II, LLC, a Delaware limited liability company 
(“Purchaser”), and Wilson Creek Energy, LLC, a Delaware limited liability company (“Wilson 
Creek”), and its affiliates (the “Additional Sellers” (as defined below), and collectively with 
Wilson Creek, the “Seller”).1  

RECITALS 

A. Seller is engaged in the business of, inter alia, mining and selling coal through 
certain mining complexes; 

B. On January 6, 2025, Seller commenced bankruptcy cases (the “Bankruptcy Cases”) 
by filing voluntary petitions under chapter 11 of Title 11 of the United States Code (the 
“Bankruptcy Code”) in the United States Bankruptcy Court for the Western District of 
Pennsylvania (the “Bankruptcy Court”), where the Bankruptcy Cases are jointly administered at 
Case No. 25-70001; 

C. Whereas Seller moved to establish bidding procedures for the sale of its assets 
pursuant to Section 363 of the Bankruptcy Code by the Sale Motion filed with the Court on January 
16, 2025 [Doc. 116], and the Court entered the Bidding Procedures Order on January 28, 2025 
[Doc. 193] (“Bidding Procedures Order”); 

D. Pursuant to the Bankruptcy Court’s January 6, 2025, Final Order (i) Authorizing 
the Debtors To Obtain Postpetition Financing, (ii) Authorizing the Debtors Use Of Cash Collateral, 
(iii) Granting Liens and Providing Superpriority Administrative Expense Status, (iv) Approving 
Adequate Protection, (v) Modifying the Automatic Stay, (vi) Scheduling a Final Hearing, And (vii) 
Granting Related Relief [Doc. 196] (“DIP Order”), Purchaser has provided to Seller the DIP Loans 
(as that term is defined in the DIP Order); 

E. Pursuant to the Bidding Procedures Order, an auction (the “Auction”) was held on 
March 10, 2025, for the sale of Debtors’ Sale Assets. At the Auction, Purchaser was the successful 
bidder for certain assets for Debtors, as set forth in the Agreement; 

F. In consideration of the DIP Loans, Purchaser is not obligated to make a Purchase 
Deposit to Seller as prescribed under the Bidding Procedures Order; 

G. Subject to the terms and conditions set forth in this Agreement2 and applicable 
sections of the Bankruptcy Code, Seller desires to sell to Purchaser all of the Purchased Assets and 
to assign to Purchaser all of the Assumed Liabilities, and Purchaser desires to purchase, or cause 
one or more of the Purchaser Designees to purchase, from Seller all of the Purchased Assets and 
assume, or cause one or more of the Purchaser Designees to assume, all of the Assumed Liabilities, 

 
1 References to “Seller” herein shall, as the context requires, be deemed to be references to all 
entities comprising Seller collectively or to a given entity comprising Seller individually. 
2 Capitalized terms used herein and not otherwise defined herein have the meanings set forth in 
Article I, below. 
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and the parties intend to effectuate the transactions contemplated hereby, upon the terms and 
conditions hereinafter set forth; and 

H. Seller has determined that it is advisable and in the best interests of such Seller and 
its constituencies to enter into this Agreement and to consummate the transactions provided for 
herein, subject to sections 105, 363, and 365 of the Bankruptcy Code, and Rules 4001, 6004, and 
6006 Federal Rules of Bankruptcy Procedure. 

NOW, THEREFORE, in consideration of the premises, the mutual covenants and 
agreements contained herein and other good and valuable consideration, the receipt and sufficiency 
of which hereby are acknowledged, the parties hereto, intending to be legally bound, agree as 
follows: 

ARTICLE I 

DEFINITIONS 

1.1 Definitions. The following defined terms shall have the following meanings: 

“Accounts Receivable” has the meaning set forth in Section 2.2(b). 

“Additional Sellers” means Wilson Creek Holdings, Inc., a Delaware corporation; Corsa 
Coal Corp., a Canadian corporation; Maryland Energy Resources, LLC, a Delaware limited 
liability company; Mincorp Inc., a Delaware corporation; Mincorp Acquisition Corp., a Delaware 
corporation; PBS Coals, Inc., a Delaware corporation; RoxCoal Inc., a Pennsylvania corporation; 
Quecreek Mining, Inc., a Pennsylvania corporation; Croner, Inc., a Pennsylvania corporation; and 
Elk Lick Energy, Inc. a Pennsylvania corporation.   

“Affiliate” of, or a Person “affiliated with,” a specified Person, is a Person that directly, or 
indirectly through one or more intermediaries, controls or is controlled by, or is under common 
control with, the Person specified. For purposes of this definition, “control” means the power 
through equity ownership, contract or otherwise, to direct or cause the direction of the affairs of a 
Person. 

“Agreement” means this Agreement including any Exhibits and all Schedules hereto. 

“Agreed Allocation Statement” has the meaning set forth in Section 3.2(a). 

“Allocation Statement” has the meaning set forth in Section 3.2(a). 

“Alternative Transaction” means the consummation of any transaction (regardless of the 
form thereof) involving a sale of all or any substantial portion of the Purchased Assets by Seller 
to a purchaser or purchasers other than Purchaser.  
 

“Ancillary Agreements” means the Bill of Sale, the Deed(s), and each other agreement, 
document, instrument or certificate contemplated by this Agreement or to be executed by any of 
the parties in connection with the consummation of the transactions contemplated by this 
Agreement, in each case only as applicable to the relevant party or parties to such Ancillary 
Agreement, as indicated by the context in which such term is used. 

“Assumed Liabilities” has the meaning set forth in Section 2.3. 
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“Avoidance Action” means any avoidance, preference, recovery, claim, right or cause of 
action of Seller arising under Chapter 5 of the Bankruptcy Code or under any analogous state or 
federal laws relating to the Purchased Assets, the Mines or the Business. 

“Backup Bidder” has the meaning set forth in the Bidding Procedures. 

“Bankruptcy Cases” has the meaning set forth in the preamble hereto. 

“Bankruptcy Code” has the meaning set forth in the preamble hereto. 

“Bankruptcy Court” has the meaning set forth in the preamble hereto. 

“Bidding Procedures” means the processes and procedures required by the Bidding 
Procedures Order, with such amendments, modifications or supplements as approved by Purchaser 
and Seller. 

“Bidding Procedures Order” has the meaning set forth in the preamble hereto. 

“Bill of Sale” has the meaning set forth in Section 4.3(a). 

“Black Lung Act” means the Federal Coal Mine Safety and Health Act of 1969, the Black 
Lung Benefits Act of 1972, the MSHA, the Black Lung Benefits Reform Act of 1977, or and the 
Black Lung Benefits Amendments of 1981. 

“Business” means the business of (a) the exploration, permitting, extraction, mining, 
processing, sale, storage and transportation of coal and non-coal minerals and interests (including 
by way of example, oil and gas and coalbed methane gas) from the Mines and the Real Property 
by Seller and the Reclamation of lands used for such activities by the Seller, and (b) Seller’s 
ownership of or maintenance of the Leases of the Real Property and performance of the obligations 
of the Seller thereunder, maintenance of the assets related thereto and Reclamation of the Mines, 
including Seller’s interest (if any) in the natural gas/coalbed methane gas wells and/or facilities on 
the Real Property and any precious metals. 

“Business Day” means a day, other than a Saturday or a Sunday, on which commercial 
banks are not required or authorized to close within the Commonwealth of Pennsylvania. 

“Cash Collateral” has the meaning set forth in Section 2.2(n). 

“Cash Consideration” shall mean $7,000,000.00 US Dollars. 

“Causes of Action” shall mean any claims, interests, obligations, rights, liabilities, actions, 
causes of actions, choses in action, suits, debts, demands, damages, expenses and/or losses of 
whatever kind or nature, in each case held as an asset by Seller or its estate relating to the Purchased 
Assets, the Mines or the Business. 

“Closing” has the meaning set forth in Section 4.2. 

“Closing Date” has the meaning set forth in Section 4.2. 

“Coal Act” means the Coal Industry Retiree Health Benefit Act of 1992, 26 U.S.C. §§ 9701, 
et seq. 

“COBRA” means Section 4980B of the Code and Sections 601 to 608, inclusive, of 
ERISA. 
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“Code” means the Internal Revenue Code of 1986, as amended, and the Treasury 
Regulations promulgated thereunder. 

“Confidential Information” has the meaning set forth in Section 10.1. 

“Confidentiality Agreement” means that certain Confidentiality and Non-Disclosure 
Agreement, dated as of January 13, 2025, by and among Seller, Purchaser and Purchaser’s affiliate, 
Wexford Capital, L.P. 

“Consent” means any consent, novation, approval, authorization, qualification, notice, 
waiver or registration required to be obtained from, filed with or delivered to any Person in 
connection with the consummation of the transactions contemplated hereby. 

“Contamination” means the presence or existence in surface water, groundwater, soil or 
subsurface strata of any Hazardous Substance as a result of an emission, discharge or Release of 
any Hazardous Substance to, on, onto or into the Environment or requiring investigation, 
remediation or other response action under Environmental Law. 

“Contracts” means all of the agreements or other contracts to which Seller is a party related 
primarily to the Real Property, Mines or the Business, but excluding the Leases. 

“Data” has the meaning set forth in Section 2.1(e). 

“Deeds” means the special warranty deeds, dated as of the Closing Date, conveying the 
Purchased Real Property from each applicable Seller to the Purchaser or a Purchaser Designee. 

“Employee Plans” means (i) all “employee benefit plans,” as defined in Section 3(3) of 
ERISA, (ii) all other compensation, employment, consulting, severance pay, salary continuation, 
bonus, incentive, equity or equity-based compensation, change in control, transaction bonus, 
retirement, vacation, pension, profit sharing, deferred compensation, insurance, medical, dental, 
vision, supplemental unemployment benefits or post-employment or retirement benefits plans, 
Contracts, programs, funds, or arrangements of any kind, and (iii) all other employee benefit plans, 
Contracts, programs, funds, or arrangements (whether written or oral, qualified or nonqualified, 
funded or unfunded, foreign or domestic) and any trust, escrow, or similar agreement related 
thereto, whether or not funded, sponsored, maintained or contributed to by any Seller for the 
benefit of any of their respective current or former employees. 

“Employees” are those employees of Seller identified on the list it provided by Seller to 
Purchaser, which list is current as of the date hereof and, to the Knowledge of Seller, includes the 
respective names, job titles, hire dates, annual or hourly rate of base compensation and annual 
bonuses payable to each such employee. 

“Encumbrances” means all and any Liabilities, Liens, levies, claims, charges, assessments, 
mortgages, security interests, pledges, conditional sales agreements, title retention contracts, 
leases, subleases, rights of first refusal, options to purchase, restrictions and other encumbrances, 
and agreements or commitments to create or suffer any of the foregoing; 

“Environment” or “Environmental” means relating to navigable waters, waters of the 
contiguous zone, ocean waters, surface waters, groundwater, drinking water supply, land surface, 
soil, subsurface strata, indoor surfaces or outdoor or indoor air. 
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“Environmental Law” means, collectively, any and all Legal Requirements of any nature 
(including common law) relating in any way to any Hazardous Substance, Contamination, 
protection of the Environment, protection of natural resources, or human health and safety, 
including, without limitation, those relating to environmental claims, reclamation or restoration, 
to emissions, discharges, Releases or threatened emissions, discharges or Releases to, on, onto or 
into the Environment of, or exposures or threatened exposures to, any Hazardous Substance. 

“Environmental Liability” shall mean any Liabilities arising under any Environmental 
Law, including any response, remedial or investigation costs, and any other expenses (including 
reasonable attorney and consultant fees, laboratory costs and litigation costs) required under, 
arising from, or necessary to attain or maintain compliance with, Environmental Laws or relating 
to or arising from Contamination or Hazardous Substances. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“ERISA Affiliate” with respect to an entity means any other entity that, together with such 
first entity, would be treated as a single employer under Section 414 of the Code. 

“Excluded Permits” means and any U.S. Bureau of Alcohol, Tobacco, Firearms and 
Explosives licenses or permits. 

“Excluded Owned Real Property” means all real property interests of Debtors owned in fee 
simple that is not the Purchased Real Property, including but not limited to any real property 
interests purchased by Rosebud Mining Company or LCT Energy LP. 

“Exhibits” means, collectively, any Exhibits referred to in this Agreement. 

“Final Order” means a judgment or Order of the Bankruptcy Court (or any other court of 
competent jurisdiction) entered by the clerk of the Bankruptcy Court (or such other court) on the 
docket in the Bankruptcy Cases (or the docket of such other court), which has not been modified, 
amended, reversed, vacated or stayed (other than such modifications or amendments that are 
consented to by Purchaser) and as to which (A) the time to appeal, petition for certiorari, or move 
for a new trial, stay, reargument or rehearing shall have expired and as to which no appeal, petition 
for certiorari or motion for new trial, stay, reargument or rehearing shall then be pending or (B) if 
an appeal, writ of certiorari, new trial, stay, reargument or rehearing thereof has been sought, such 
Order or judgment of the Bankruptcy Court (or other court of competent jurisdiction) shall have 
been affirmed by the highest court to which such Order was appealed, or certiorari shall have been 
denied, or a new trial, stay, reargument or rehearing shall have expired, as a result of which such 
Proceeding or Order shall have become final in accordance with Bankruptcy Rule 8002; provided, 
that the possibility that a motion under Rule 60 of the Federal Rules of Civil Procedures, or any 
analogous rule under the Bankruptcy Rules, may be filed relating to such Order and shall not cause 
such Order not to be a Final Order. 

“GAAP” means accounting principles generally accepted in the United States of America 
as in effect on the Closing Date. 

“Governmental Agency” means any government or political subdivision or regulatory 
authority, whether federal, state, local, provincial, municipal, special purpose, administrative or 
other governmental or quasi-governmental authority or regulatory body, or any agency, 
commission, bureau, taxing authority, department, authority, court, arbitration tribunal or 
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instrumentality of any such government or political subdivision or regulatory authority, as well as 
any other instrumentality or entity designated to act for or on behalf of any of the foregoing. 

“Hazardous Substances” shall mean any element, substance, compound, pollutant, 
contaminant mixture or any toxic, radioactive, ignitable, corrosive, reactive or otherwise hazardous 
substance, waste or material, whether solid, liquid or gaseous, that: (a) is subject to regulation of 
any kind by any Governmental Agency with regard to protection of the Environment, natural 
resources or human health and safety; or (b) the presence or existence of which shall at any time 
give rise, under any theory of law or equity, to Environmental Liability. 

“Imaged Document” has the meaning set forth in Section 10.15. 

“Inventory” means the raw materials; work-in-process; coal in raw, clean, or partially 
processed states; and other inventories of Seller held or located at the Purchased Real Property, 
and all other warehouses, rebuild centers, maintenance shops, and welding shops including but not 
limited to those items set forth on Schedule 1.1(a). Inventory shall not include any items purchased 
Rosebud Mining Company or LCT Energy LP pursuant to each of their respective Successful Bids, 
as each of their respective Successful Bids are to be more particularly described in the Sale Order. 

“Lease Bonds” means all bonds related to the Leases as fully set forth on Schedule 1.1(b). 

“Leased Real Property” means all real property leased, subleased, licensed or otherwise 
used or occupied by any Seller, in each case, primarily in connection with the Business. 

“Leases” means the agreements or other contracts pursuant to which any Seller leases, 
subleases, licenses or otherwise occupies or possesses the Leased Real Property (for the avoidance 
of doubt, not including any agreements under which Seller has granted an interest in the Leased 
Real Property to any other Person). 

“Legal Requirement” means any federal, state or local statute, law, code, rule, regulation, 
constitutions, ordinance, common law, treaty, injunction, judgment, decree, ruling, reporting or 
licensing requirement or other similar requirement enacted, adopted, promulgated or applied by 
any Governmental Agency, including but not limited to the Bankruptcy Code. For avoidance of 
doubt, Legal Requirements include all requirements to conduct business in the United States as 
established by the US Department of the Treasury, Office of Foreign Assets Control (“OFAC”) 
relating to, among other things, sanctioned entities and/or persons.  

“Liability” or “Liabilities” means any and all liabilities, obligations, debts, duties or 
adverse claims of Seller of every kind and description whatsoever, whether such liabilities or 
obligations are known or unknown, disclosed or undisclosed, matured or unmatured, accrued, 
absolute, liquidated or unliquidated, direct or indirect, contingent or otherwise in respect of any 
and all matters or events, including those arising under Legal Requirements, or imposed by any 
court or arbitrator of any kind, and those arising in connection with coal or other products sold, 
Contracts, Leases, commitments or undertakings, and whether existing or occurring on, prior to or 
after the Closing. 

“Lien” means any mortgage, deed of trust, pledge, hypothecation, title retention agreement, 
voting trust agreement, equitable interest, lien, security interest, bailment (in the nature of a pledge 
or for purposes of security), grant of a power to confess judgment, conditional sales and title 
retention agreement (including any lease or license in the nature thereof), adverse claim, easement, 
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encroachment, right of way, charge, equitable interest, restriction or other similar encumbrance on 
real or personal property. 

“Losses” has the meaning set forth in Section 8.9(a). 

“Mines” means, collectively, all mines in which the Seller has any interest, including, 
without limitation, the three underground and three surface mines and related facilities commonly 
known as the Acosta mine, Casselman mine, Horning mine, Schrock Run Extension mine, Rhoads 
mine and Byers mine, all of which are located in Somerset County, Pennsylvania, except the 
Casselman mine which is located in Garrett County, Maryland.  

“Mining” has the meaning set forth in the definition of Mining Law. 

“Mining Law” means all present Legal Requirements relating to the exploration, 
permitting, extraction, processing, storage and transportation of coal and non-coal minerals and to 
the reclamation or restoration of lands used for such activities (collectively referred to as 
“Mining”), including with respect to the prevention or mitigation of, or otherwise relating to the 
effects of, Mining activities, including with respect to the prevention or mitigation of, or otherwise 
relating to the effects of, Mining activities. 

“Mining Permits” means all applicable Permits related to Mining or otherwise required by 
Mining Law. 

“MSHA” means the United States Department of Labor, Mine Safety and Health 
Administration and the Legal Requirements administered thereby. 

“Non-Assignable Assets” has the meaning set forth in Section 8.1(a). 

“Order” means any award, decision, injunction, judgment, order, ruling, subpoena, or 
verdict entered, issued, made, or rendered by any court, administrative agency or other 
Governmental Agency or by any arbitrator. 

“Ordinary Course of Business” means the ordinary course of business consistent in all 
material respects with the Seller’s past custom and practice. 

“Payables” means trade liabilities and accounts payable incurred in connection with the 
Business. For purposes of this Agreement, a Payable is deemed “incurred” when the corresponding 
performance or delivery occurs, regardless of when any purchase order or commitment was 
entered into and regardless of when any bill is delivered and when any payment is due. 

“Permit” means all of the permits, licenses, consents, authorizations, permit applications 
or other approvals, in each case, related primarily to the Real Property,  or Mines and/or the 
operation thereof. 

“Permitted Liens” means: (a) Liens for Taxes not yet due and payable; (b) landlord’s, 
carrier’s, warehousemen’s, mechanic’s, materialmen’s, repairer’s statutory liens in each case 
incurred in the Ordinary Course of Business; and (c) easements, rights of way, covenants, 
restrictions, and other similar Liens on real property. 

“Person” means any individual, sole proprietorship, partnership, limited partnership, 
corporation, limited liability company, unincorporated society, association, trust, joint venture, 
cooperative association, Governmental Agency or other legal entity. 
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“Post-Closing Holdback Amount” shall mean $100,000.00 US Dollars. 

“Post-Closing Tax Period” means any Tax period or year, or portion thereof, that begins 
after the Closing Date. 

“Pre-Closing Tax Period” means any Tax period or year, or portion thereof, that ends on or 
before the Closing Date. 

“Proceeding” means any claim, demand, charge, complaint, action, suit, proceeding, 
hearing, audit, investigation, interference, opposition, reexamination, concurrent use, cancellation 
or other dispute resolution or proceeding, whether judicial, administrative or arbitrative, 
commenced, brought, conducted or heard by or before any Governmental Agency or arbitrator. 

“Purchase Deposit” has the meaning set forth in the preamble hereto. 

“Purchased Assets” has the meaning set forth in Section 2.1. 

“Purchased Real Property” means all of Seller’s right, title and interest to the real property 
set forth on Schedule 1.1(c), together with all of Seller’s right, title and interest in and to the 
following,: (i) all buildings, structures and improvements located on such real property owned by 
Seller; (ii) all improvements, fixtures, mine infrastructure, preparation plant structures and 
improvements, loadout structures and improvements, machinery, apparatus or equipment affixed 
to such real property owned by Seller; (iii) all rights of way, easements, if any, in or upon such real 
property owned by Seller and all right-of-way and other rights and appurtenances belonging or in 
any way pertaining to such real property interests owned by Seller; (iv) all strips and gores and 
any land lying in the bed of any public road, highway or other access way, upon or proposed, 
adjoining such real property owned by Seller; and (v) any leases out to third parties affecting the 
real property.  

“Purchaser” has the meaning set forth in the preamble hereto. 

“Purchaser Designee” has the meaning set forth in Section 4.5. 

“Purchaser Indemnified Persons” has the meaning set forth in Section 8.9(a). 

“Real Property” means the Purchased Real Property, Excluded Owned Real Property and 
the Leased Real Property. 

“Reclamation” means all activities required under any Mining Law or Environmental Law, 
or under any Mining Permit or Environmental Permit, to prevent, mitigate or otherwise address 
the effects of mining activities (including the exploration, permitting, extraction, processing, 
storage and transportation of coal, non-coal minerals, natural gas and coalbed methane gas), 
including the reclamation or restoration of lands used for such activities. 

“Reclamation Performance Bonds” means all reclamation performance bonds and 
collateral bonds related to the Permits, as fully set-forth on Schedule 1.1(b). 

“Release” means any releasing, spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, escaping, leaching, migrating, disposing or dumping into the Environment. 

“Retained Assets” has the meaning set forth in Section 2.2. 

“Retained Liabilities” has the meaning set forth in Section 2.4. 
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“Sale Motion” has the meaning set forth in Section 4.1. 

“Sale Order” means the order of the Bankruptcy Court approving the consummation of the 
transactions contemplated hereby outside of a Chapter 11 plan and pursuant to Sections 363 and 
365 of the Bankruptcy Code. 

“Schedules” means, collectively, the various Schedules referred to in this Agreement. 

“Seller” has the meaning set forth in the preamble hereto. 

“Seller Permits” has the meaning set forth in Section 5.5(i). 

“Seller’s Knowledge” or any other similar knowledge qualification, means the actual 
knowledge, after reasonable inquiry, of Kevin Harrigan, President and Chief Executive Officer of 
Seller. 

“SMCRA” means the Surface Mining Control and Reclamation Act of 1977, as amended. 

“Software” means the software that is used or held for use exclusively at or on the 
Purchased Real Property or with respect to the Tangible Personal Property; provided that the 
Software will not include any Contract. 

“Stalking Horse Bidder” shall have the meaning set forth in the Bid Procedures. 

“Successful Bid” shall have the meaning set forth in the Bid Procedures. 

“Successful Bidder” shall have the meaning set forth in the Bid Procedures. 

“Tangible Personal Property” means all of Sellers’: (i) corporate and mobile offices, (ii) 
vehicles, including but not limited to corporate vehicles, service trucks, vans, mechanics trucks 
and delivery trucks, (iii) the contents of all Purchased Real Property and warehouses, rebuild 
centers, maintenance shops and weld shops, including but not limited to all supplies, equipment, 
tools, work-in-progress, parts, computers, furniture and fixtures, other computers, supplies, liquid 
fuels and chemicals, (v) the equipment, tracks, high line, belt, belt drives, fans, electrical and other 
components and items conducive to the mining operation or infrastructure located at the Horning 
Mine, whether surface or subsurface and (vi) tangible personal property identified on Schedule 
2.1(b), whether assembled or disassembled, and all parts, pieces, components and accessories 
thereof. Tangible Personal Property is inclusive of any of the foregoing items which are owned by 
but not in the possession or control of the Seller, such as items out for repair, replacement or other 
maintenance. Tangible Personal Property shall not include any items purchased Rosebud Mining 
Company or LCT Energy LP pursuant to each of their respective Successful Bids, as each of their 
respective Successful Bids are to be more particularly described in the Sale Order. 

“Tax” means (i) any tax, charge, levy, governmental fee or other like assessment or charge 
of any kind whatsoever, including income, gross receipts, ad valorem, premium, value-added, net 
worth, capital stock, capital gains, documentary, recapture, alternative or add-on minimum, 
disability, registration, recording, excise, real property, personal property, extraction, unmined 
mineral, sales, use, license, lease, service, service use, transfer, withholding, employment, 
unemployment, insurance, social security, business license, business organization, environmental, 
workers compensation, payroll, employer health, profits, severance, stamp, occupation, windfall 
profits, customs, duties, gift, estate, franchise, production, inventory, unclaimed property, escheat 
and other taxes of any kind whatsoever (including withholding on amounts paid to or by any 
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Person), together with any interest, penalty, addition to tax or additional amount imposed by any 
Governmental Agency (a “Taxing Authority”) responsible for the imposition of any such tax 
(domestic or foreign), or (ii) liability for the payment of any amounts of the type described in (i) 
as a result of being party to any agreement or any express or implied obligation to indemnify any 
other Person. 

“Transfer Taxes” has the meaning set forth in Section 7.2(c). 

“Treatment Trusts” means any trust established prior to the commencement of the 
Bankruptcy Cases by, between and/or among the Seller, any Additional Seller and any 
Governmental Agency relating to obligations and liabilities of such Seller and any Additional 
Seller, including, without limitation, the Global Treatment Trust Fund dated March 22, 2022, the 
Clear Run Trust and the Trent and Acosta 2 Treatment Trust.  

“WARN Act” means the Worker Adjustment and Retraining Notification Act of 1988, as 
amended, or any similar local, state or federal law. 

ARTICLE II 

PURCHASED ASSETS; ASSUMED LIABILITIES 

2.1. Assets to be Transferred. Upon the terms and subject to the conditions of this Agreement, 
on the Closing Date, each Seller shall unconditionally sell, transfer, assign, convey and deliver, or 
cause to be sold, transferred, assigned, conveyed and delivered, to Purchaser and/or to one or more 
Purchaser Designees, and Purchaser (and/or such Purchaser Designees) shall purchase, acquire 
and accept from each Seller and/or its Additional Seller(s), free and clear of all Liens, claims and 
Encumbrances, other than the Permitted Liens, all of each Seller’s and its Additional Sellers’ 
respective right, title and interest in, to or under all properties, rights, claims and assets, wherever 
situated or located, whether real, personal or mixed, whether tangible or intangible, whether 
identifiable or contingent, whether owned, leased, licensed, in each case primarily used or held for 
use, in or primarily relating to, the Business, and whether or not reflected on the books and records 
of Seller, as the same shall exist on the Closing Date other than the Retained Assets (collectively, 
the “Purchased Assets”), which include the following: 

(a) the Purchased Real Property; 

(b) all Tangible Personal Property, including but not limited to that listed on Schedule 
2.1(b); 

(c) the Inventory; 

(d) the Software; 

(e) to the extent assignable at no cost, expense or penalty to Seller, unless Purchaser 
agrees to pay for such cost, expense or penalty, all engineering and operational data, charts, 
surveys, maps, plans, drawings, computer files, permit applications, books, records, data, title and 
other reports, tax tickets, tax appraisals, documents, papers, instruments and all other materials of 
all kinds to the extent related to the Purchased Real Property or Tangible Personal Property, and, 
in each case, regardless of the form (e.g., paper, electronic or otherwise) in which it is maintained 
or its location (collectively, the “Data”); and 
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Subject to Sections 8.1(a), if after the Closing, it is discovered that any assets, properties 
or rights, including fractional real property interests, owned, leased or subleased by Seller and 
constituting Purchased Assets were inadvertently not transferred to Purchaser at the Closing, then 
Seller and its Additional Sellers shall use their commercially reasonable efforts to assign, convey, 
lease or sublease, as applicable, such assets, properties or rights to Purchaser, in each case upon 
the reasonable request of Purchaser, at no additional cost or expense to Purchaser (other than any 
cost or expense that Purchaser would have borne had such assets, properties or rights been 
transferred to Purchaser at the Closing).  

2.2. Retained Assets. Notwithstanding anything in this Agreement to the contrary, the Seller 
shall retain all right, title and interest in, to and under the Retained Assets. Specifically, the 
Purchased Assets will not include, and the Purchaser will in no way be construed to have purchased 
or acquired (or to have the right to purchase or to acquire) any interest whatsoever in any of the 
Retained Assets. For all purposes of and under this Agreement, the term “Retained Assets” shall 
consist of all assets of the Seller that are not Purchased Assets, including each of the following 
assets (notwithstanding that if an asset is referenced below and also in any of clauses (a) to (h) of 
Section 2.1, such asset will be a Retained Asset): 

(a) any and all properties, rights, claims and assets conveyed or to be conveyed to 
Rosebud Mining Company and/or LCT Energy LP pursuant to each of their respective Successful 
Bids, as each of their respective Successful Bids are to be more particularly described in the Sale 
Order; 

(b) all cash and cash equivalents owned by Seller; 

(c) all accounts, payments or notes receivable held by Seller and/or any of its 
Additional Sellers as of the Closing and relating to the Business (whether or not then due, and 
whether billed or unbilled), and any security, claim, remedy or other right related to any of the 
foregoing (“Accounts Receivable”) and all pre-payments in respect of the Business, whether or 
not the same constitutes Cash Collateral; 

 
(d) all real property rights of the Seller that are not the Purchased Real Property, 

including but not limited to the Excluded Owned Real Property and the Leased Real Property; 

(e) the Software utilized solely at the Excluded Owned Real Property or Leased Real 
Property; 

(f) the Data not exclusively related solely to the  Purchased Real Property or Tangible 
Personal Property; 

(g) the Leases and any amounts prepaid thereunder, including, without limitation, any 
recoupable advance minimum royalties; 

(h) the rights that accrue or may accrue to Seller under this Agreement and/or the 
Ancillary Agreements; 

(i) all contracts and agreements; 

(j) the Permits and Excluded Permits; 
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(k) (i) any personnel files or records relating to the current and former employees of 
the Seller to the extent that the transfer of such files or records to Purchaser is prohibited by 
applicable law (and in such event, Purchaser and Seller will cooperate to enter into an arrangement 
for Purchaser or its representative to have access to such data in a manner that is compliant with 
applicable law) and (ii) any and all Employee Plans, and all rights in connection with, and any 
assets, trust agreements, insurance policies, administrative service agreements and other contracts, 
files and records in respect of, the Employee Plans;  

(l) any bonds of Seller or its Affiliates posted with respect to any Permits or Leases as 
well as any interests of Seller or its Affiliates have in Treatment Trusts or Treatment Trust funds 
created and/or funded in connection with any obligation of Seller or its Affiliates to a 
Governmental Agency; 

(m) all cash collateral posted in connection with any obligation of Seller relating to the 
Business, including any cash collateral posted in respect to any bond or other arrangement securing 
any such obligation, including the cash collateral posted in connection with the Reclamation 
Performance Bonds and the Lease Bonds and the Treatment Trusts (the “Cash Collateral”); 

(n) the property and assets set forth on Schedule 2.2(m), including, without limitation, 
any and all tax refunds, attributes, or other benefits arising under the Code and/or any other 
applicable laws, rules, and regulations of other taxing jurisdictions arising from or relating to the 
Pre-Closing Tax Period;  

(o) all insurance proceeds from any insurance policy of the Seller or any applicable 
Additional Seller arising from or relating to any claim that predates the Closing and is a Retained 
Liability; 

(p) Avoidance Actions; and 

(q) Causes of Action. 

2.3. Assumed Liabilities. On the terms and subject to the conditions set forth in this 
Agreement, at the Closing, the Purchaser shall assume only the following Liabilities of the Seller 
(other than any Retained Liabilities), and no other Liabilities (collectively, the “Assumed 
Liabilities”): 

(a) any and all Liabilities arising from or relating to the ownership or operation of the 
Purchased Assets after Closing including, but not  limited to, arising from or relating to the 
Permitted Liens.  

Purchaser shall pay, perform and otherwise discharge in accordance with their terms and 
when due all of the Assumed Liabilities. 

2.4.  Retained Liabilities. Seller shall retain all Liabilities of Seller other than the Assumed 
Liabilities (the Liabilities so retained by the Seller and not assumed by the Purchaser are 
hereinafter referred to as the “Retained Liabilities”). For all purposes of and under this Agreement, 
the term “Retained Liabilities” shall consist of all Liabilities of the Seller that are not Assumed 
Liabilities, including, without limitation, each of the following Liabilities: 

(a) all Liabilities of Seller to the extent related to the Retained Assets; 

(b) any Liabilities with respect to Sellers’ Contracts; 
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(c) all Liabilities with respect to the Reclamation obligations; 

(d)  any Liabilities with respect to Payables or accrued and unpaid expenses; 

(e)  all workers’ compensation claims and occupational health claims related to the 
operation of Seller’s Business, including and with respect to any current and former employees of 
the Seller; 

(f)  any Liability or other obligations of the Seller or any of its or their ERISA Affiliates 
(or any predecessor of any of the foregoing) arising under, relating to or with respect to any 
Employee Plan; 

(g)  all Liabilities or other obligations with respect to current or former employees of 
the Seller (or their representatives, dependents, spouses or beneficiaries), contractors or 
consultants of the Seller or any of its ERISA Affiliates, including with respect to the Coal Act; 

(h)  all Liabilities arising under the WARN Act on or prior to Closing; 

(i)  all Liabilities arising under the Black Lung Act related to the operation of Seller’s 
Business, including with respect to any current or former employee of the Seller, and further 
including, but not limited to, any such Liabilities arising under the Black Lung Act with respect to 
any of Seller’s predecessors; 

(j)  any Liabilities arising from or relating to any violation of applicable law, or breach 
of any contract or agreement, on or prior to the Closing; 

(k)  all Liabilities with respect to current or former employees (or their representatives, 
dependent, spouses or beneficiaries) of the Seller arising under COBRA; 

(l)  all utility and other charges to the extent related to the period prior to the Closing; 

(m)  all unpaid claims and obligations from severance taxes, production taxes and other 
similar Liabilities; 

(n)  any Liabilities with respect to (i) any Taxes imposed on or with respect to the 
Purchased Assets that are attributable to any Pre-Closing Tax Period, (ii) any Taxes related to the 
Retained Assets, (iii) all Liabilities for Taxes of Seller or its stockholders or members (including 
any Liability of any Seller for the Taxes of any other Person under Section 1.1502-6 of the U.S. 
Treasury regulations (or any similar provision of state, local or foreign law), as a transferee or 
successor, by contract or otherwise) or (iv) any Taxes that are not expressly assumed by Purchaser; 
and 

(o)  except for the Assumed Liabilities, any and all Liabilities arising from or relating 
to the ownership or operation of the Real Property, Mines, the Business or the Purchased Assets 
on or before Closing. 

ARTICLE III 

PURCHASE AND SALE 

3.1. Purchase and Sale of Purchased Assets. In full consideration for the purchase of the 
Purchased Assets, at the Closing, the Purchaser shall (i) pay to Seller the Cash Consideration (less: 
all principal, interest and other amounts owed to Purchaser under the DIP Loans, which shall be 
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applied to the Cash Consideration at Closing) by wire transfer of immediately available funds to 
an account or accounts designated by Seller; and (ii) assume the Assumed Liabilities.  

3.2. Allocation. 

(a) The Purchaser, following consultation with the Seller, shall prepare, and provide to the 
Seller for its review and comment, a statement allocating the amount treated for U.S. federal 
income tax purposes as paid for the Purchased Assets among the Purchased Assets in accordance 
with Section 1060 of the Code within 30 days of the Closing Date (the “Allocation Statement”). 
Seller shall have the right to raise reasonable objections to such Allocation Statement within 30 
days of receipt of such Allocation Statement, in which event, the Purchaser and the Seller shall 
negotiate in good faith to resolve their differences within 20 days of the Purchaser having received 
the Seller’s good faith objections (any Allocation Statement agreed to by the parties, an “Agreed 
Allocation Statement”). If Seller and Purchaser cannot mutually agree upon such allocation, Seller 
and Purchaser shall be free to file their own asset allocation statement. 

(b) Seller and Purchaser agree to (i) be bound by an Agreed Allocation Statement and (ii) 
act in accordance with any such Agreed Allocation Statement in the preparation, filing and audit 
of any Tax return (including filing Form 8594 with its federal income Tax return for the taxable 
year that includes the date of the Closing). 

ARTICLE IV 

CLOSING AND DELIVERABLES 

4.1. Bankruptcy Court Approval. The obligation of the Seller to convey the Purchased Assets 
as set forth herein, and the obligation of the Purchaser to acquire the same, is contingent upon this 
Agreement receiving approval from the Bankruptcy Court in the Seller’s Bankruptcy Case. 
Purchaser is aware that (a) Seller will seek approval of this Agreement by filing a motion seeking 
approval of such sale (the “Sale Motion”), (b) that the Sale Motion will be subject to objections 
and a public hearing scheduled at the convenience of the Bankruptcy Court, and (c) that third 
parties will be permitted to bid and that this Agreement is subject to higher and/or better offers. 
and (d) that by entering into this Agreement, the Purchaser agrees to be a Successful Bidder and/or 
a Backup Bidder as may be determined pursuant to the Bid Procedures Nothing herein shall 
constitute of a waiver of the Seller’s duty to select the highest and/or best offer for the Seller’s 
assets. 

4.2. Closing. The consummation of the transactions contemplated by this Agreement (the 
“Closing”) will take place remotely via the electronic exchange of documents and signatures 
immediately after the execution hereof, on the date of this Agreement, or on such other date or in 
such other manner as the parties mutually agree in writing (such date, the “Closing Date”); 
provided, however, in no event shall the Closing Date take place later than April 4, 2025, unless 
the parties mutually agree in writing to a later Closing Date or if otherwise ordered by the 
Bankruptcy Court. Title, equitable title and risk of loss with respect to the Purchased Assets (and 
expressly excluding any Non-Assignable Assets, but subject to Section 8.1(a)) will be deemed 
transferred to or vested in the Purchaser, and the transactions contemplated by this Agreement will 
be deemed effective for Tax, accounting and other computational purposes, and the parties will 
treat the Closing as if it had occurred as of 11:59 p.m. (Eastern Time) on the Closing Date. 
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4.3. Deliveries by the Seller. At the Closing or thereafter as specified below, the Seller, at the 
Seller’s sole cost, shall deliver or cause to be delivered to the Purchaser the following items:  

(a)  one or more bills of sale as may be required to convey the Purchased Assets 
hereunder (each a “Bill of Sale”), in each case prepared by Purchaser and duly executed by each 
applicable Seller; 

(d)  Deeds with respect to each parcel of Purchased Real Property to be transferred 
hereunder, to be prepared by Purchaser and duly executed and notarized by each applicable Seller, 
in proper form for recording, along with any documents (including transfer tax forms) required by 
the applicable city, county, or state to effectuate the recording of the Deed(s); 

(e)  all certificates of title necessary to transfer to the Purchaser any vehicles or other 
Purchased Assets the ownership of which is evidenced by a certificate of title, duly executed by 
each applicable Seller; 

(f)  a certification, signed under penalties of perjury and dated not more than 30 days 
prior to the Closing Date, that satisfies the requirements of Treasury Regulation Section 1.1445-
2(b)(2) and confirms that Seller is not a “foreign person” as defined in Section 1445 of the Code; 

(g)  a certified copy of the Sale Order; 

(h)  one or more powers of attorney as may be necessary to achieve the purposes of this 
Agreement, to be prepared by Purchaser and duly executed by Seller (the “Powers of Attorney”); 
and 

(i)  any other documents, agreements, certifications that Purchaser in good faith deems 
necessary to effectuate the terms of this Agreement. 

4.4. Deliveries by the Purchaser. At the Closing, the Purchaser, at the Purchaser’s sole cost, 
shall deliver or cause to be delivered to the Seller the following items:  

(a)  the Cash Consideration to an account or accounts designated by Seller; 

(b)  the Bill(s) of Sale, prepared by Purchaser and duly executed by the Purchaser; 

(c) the Escrow Agreement, prepared by Purchaser and duly executed by the Purchaser. 

4.5. Purchaser Designees. Prior to and following the Closing Date, Purchaser shall be entitled 
to designate, in accordance with the terms and subject to the limitations set forth in this Section 
4.5, one or more Affiliates of Purchaser to (i) purchase specified Purchased Assets; (ii) assume 
specified Assumed Liabilities; and/or (iii) perform any other obligations of Purchaser under this 
Agreement and, as applicable, any other transaction agreement to which Purchaser is party (any 
Person that shall be properly designated by Purchaser in accordance with this clause, a “Purchaser 
Designee”); it being understood and agreed that no such designation shall relieve Purchaser of any 
of its obligations hereunder and any breach hereof by a Purchaser Designee shall be deemed a 
breach by Purchaser. References to Purchaser hereunder shall be construed to include any such 
Purchaser Designee as applicable. 
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ARTICLE V 

REPRESENTATIONS AND WARRANTIES OF THE SELLER 

Except as set forth on the Schedules hereto, each entity comprising Seller, jointly and severally, 
represents and warrants to Purchaser as follows: 

5.1.  Organization of the Seller. Each Seller is duly formed, validly existing, and in good 
standing under the Legal Requirements of its respective place of formation. Further, Seller is 
authorized, qualified or licensed to do business as a foreign corporation in each other jurisdiction 
where it does business or where such authorization, qualification or license is otherwise required, 
except where the failure to be so authorized, qualified or licensed would not be material to the 
Business. Seller has full power and authority to (a) own, operate and lease its properties and assets 
as and where currently owned, operated and leased, and (b) carry on its business as currently 
conducted. 

5.2.  Title to Purchased Assets. Except as set forth on Schedule 5.2, Seller has good and 
marketable title or good and transferrable title, as applicable, to all of the Purchased Assets, subject 
only to Permitted Liens, and upon the consummation of the transactions contemplated hereby 
(including the receipt of any required consents as contemplated by Section 8.1), , the Purchaser 
will have acquired good and marketable title in and to each of the Purchased Assets, free and clear 
of all Liens other than the Permitted Liens. To the Seller’s Knowledge, the Purchased Assets 
include on the Closing Date all of the tangible assets, rights and properties used, or held for use, 
by the Seller in the Business, other than any Retained Asset set forth on Schedule 2.2(m). 

5.3.  Litigation. Except as set forth on Schedule 5.3 and the Bankruptcy Cases (and 
proceedings related thereto), (a) there are no material Proceedings pending or, to Seller’s 
Knowledge, threatened in any court or by or before any Governmental Agency by or against Seller, 
in each case, relating to the Business or the Purchased Assets or which would prevent the 
performance by Seller of this Agreement or the Ancillary Agreements or any of the transactions 
contemplated hereby or thereby or which declare or would be reasonably expected to declare the 
same unlawful or cause the rescission thereof, and (b) Seller has not received written notice of any 
outstanding material Orders that will affect the Business or the Purchased Assets after the date 
hereof. 

5.4. Brokers.  Except as set forth on Schedule 5.4 (and the fees and expenses of each Person 
set forth on such Schedule or otherwise retained by or on behalf of Seller shall be paid for by Seller 
and shall be Retained Liabilities), no Person has acted, directly or indirectly, as a broker, finder or 
financial advisor for the Seller or its equity-holders in connection with the transactions 
contemplated hereby, and no Person has, or immediately following the consummation of the 
transactions contemplated hereby will have, as a result of any arrangement by Seller or its equity-
holders, any right, interest or valid claim against the Purchaser for any commission, fee or other 
compensation as a broker, finder or financial advisor in connection with the execution of this 
Agreement or the Ancillary Agreements or the transactions contemplated hereby or thereby. 

5.5. Reserved. 

5.6. No Other Representations and Warranties. Except for the representations and 
warranties contained in this Article V (including the related portions of the disclosure schedules 
provided by Seller), neither Seller nor any other Person has made or makes any other express or 
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implied representation or warranty, either written or oral, on behalf of Seller, including any 
representation or warranty as to the accuracy or completeness of any information regarding the 
Business and the Purchased Assets furnished or made available to Purchaser and its representatives 
(including any information, documents or material delivered to Purchaser, management 
presentations or in any other form in expectation of the transactions contemplated hereby) or as to 
the future revenue, profitability or success of the Business, or any representation or warranty 
arising from statute or otherwise in law.  There shall be no personal liability on the part of the 
Kevin Harrigan arising out of any of the Sellers’ representations and warranties in this Agreement. 

ARTICLE VI 

REPRESENTATIONS AND WARRANTIES OF THE PURCHASER 

Except as set forth on the Schedules hereto, Purchaser represents and warrants to Seller 
as follows: 

6.1.  Organization and Authority of Purchaser. The Purchaser is a limited liability company 
duly formed, validly existing and in good standing under the Legal Requirements of the State of 
Delaware. Further, the Purchaser is authorized, qualified or licensed to do business as a foreign 
corporation in each state where such authorization, qualification or license is otherwise required, 
except where the failure to be so authorized, qualified or licensed would not reasonably be 
expected to be material to the Purchaser. The Purchaser has full power and authority to (a) own, 
operate and lease its properties and assets as and where currently owned, operated and leased, and 
(b) carry on its business as currently conducted. The execution, delivery and performance of this 
Agreement and the Ancillary Agreements and the consummation of the transactions contemplated 
hereby and thereby have been duly and validly authorized by all necessary limited liability 
company or other organizational action on the part of the Purchaser, and this Agreement 
constitutes, and the Ancillary Agreements (to which it is a party) when executed, will constitute, 
the legal, valid and binding obligation of the Purchaser, enforceable in accordance with their 
respective terms. 

6.2. No Conflict or Violation. The execution and delivery by Purchaser of this Agreement and 
the Ancillary Agreements (to which it is a party), the performance of its obligations under this 
Agreement and the Ancillary Agreements (to which it is a party) and, after giving effect to the Sale 
Order and the Bidding Procedures Order, the consummation of the transactions contemplated 
hereby and thereby do not and shall not, in any such case, violate or conflict with, and do not and 
shall not result in a breach of, or require any consent under, or give rise to a right of termination, 
cancellation or acceleration of any obligation or loss of benefit under (a) Purchaser’s organizational 
documents; (b) any Legal Requirement, Order or Permit applicable to Purchaser; or (c) any 
contract, agreement, arrangement, undertaking or license to which Purchaser is a party or by which 
Purchaser’s assets or properties are bound, except in the case of clauses (b) and (c), as would not 
be material to the Purchaser. 

6.3. Litigation. There are no Proceedings pending or, to the knowledge of the Purchaser, 
threatened in any court or before any Governmental Agency by or against Purchaser, in each case, 
which would prevent the performance by Purchaser of this Agreement or the Ancillary Agreements 
or any of the transactions contemplated hereby or thereby or which declare or would be reasonably 
expected to declare the same unlawful or cause the rescission thereof. 
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6.4. Brokers. Except as set forth on Schedule 6.4 (and the fees and expenses of each Person set 
forth on such Schedule shall be paid for by Purchaser), no Person has acted, directly or indirectly, 
as a broker, finder, investment banker or financial advisor for the Purchaser or its equity-holders 
in connection with the transactions contemplated hereby, and no Person has, or immediately 
following the consummation of the transactions contemplated hereby will have, as a result of any 
arrangement by Purchaser or its equity-holders, any right, interest or valid claim against Seller for 
any brokerage commission, fee or other compensation as a broker, finder or financial advisor in 
connection with the execution of this Agreement or the Ancillary Agreements or the transactions 
contemplated hereby or thereby. 

6.5. Sufficiency of Funds; Solvency. Purchaser has sufficient cash on hand or other sources of 
immediately available funds to enable it to consummate the transactions contemplated by and 
perform its obligations under this Agreement and the Ancillary Agreements. Immediately after 
giving effect to the transactions contemplated by this Agreement and the Ancillary Agreements, 
Purchaser shall be solvent and shall: (a) be able to pay its debts as they become due; (b) own 
property that has a fair saleable value greater than the amounts required to pay its debts (including 
a reasonable estimate of the amount of all contingent liabilities); and (c) have adequate capital to 
carry on its business. No transfer of property is being made and no obligation is being incurred in 
connection with the transactions contemplated by this Agreement and the Ancillary Agreements 
with the intent to hinder, delay or defraud either present or future creditors of Purchaser or Seller. 
In connection with the transactions contemplated hereby, Purchaser has not incurred, nor plans to 
incur, debts beyond its ability to pay as they become absolute and matured. 

6.6. Permitting. Neither Purchaser nor any Person that, together with any Affiliates of 
Purchaser, owns ten percent (10%) or more of the equity interests of Purchaser has been subject to 
any bond forfeiture, permit suspension or revocation or similar effort or any Proceeding instituted 
by any Governmental Agency that would prohibit or materially adversely affect the transfer of the 
Seller Permits to Purchaser. Neither Purchaser nor any Persons “owned or controlled” by Purchaser 
or any of their respective Affiliates is currently (a) ineligible to receive additional surface mining 
permits or (b) under investigation to determine whether its eligibility to receive additional surface 
mining permits should be revoked, i.e., “permit blocked.” As used in this Section 6.6, “owned or 
controlled” shall be defined as set forth in 30 C.F.R. Section 773.5 (1991); and “Proceeding” shall 
mean any action, suit, proceeding, arbitration, investigation or audit, whether or not by any 
Governmental Agency. 

“AS IS” Transaction. Purchaser hereby acknowledges and agrees that, except only as provided 
in Section 5 above, Seller makes no representations or warranties whatsoever, express or implied, 
with respect to any matter relating to the Purchased Assets (including, without limitation, income 
to be derived or expenses to be incurred in connection with the Purchased Assets, the physical 
condition of any tangible Purchased Assets, the environmental condition or other matter relating 
to the physical condition of any real property or improvements which are the subject of any lease, 
the zoning of any real property or improvements which are the subject of any lease, the value of 
the Purchased Assets (or any portion thereof), the transferability of the Purchased Assets or any 
portion thereof, the terms, amount, validity, collectability or enforceability of any Assumed 
Liabilities, the merchantability or fitness of the machinery and equipment, the inventory or any 
other portion of the Purchased Assets for any particular purpose, or any other matter or thing 
relating to the Purchased Assets or any portion thereof). Without in any way limiting the foregoing, 
Seller hereby disclaims any warranty (express or implied) of merchantability or fitness for any 
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particular purpose as to any portion of the Purchased Assets. Purchaser further acknowledges that 
Purchaser has conducted an independent inspection and investigation, review and analysis of the 
physical condition of all portions of the Purchased Assets and all such other matters relating to or 
affecting or comprising the Purchased Assets and/or the Assumed Liabilities as Purchaser deemed 
necessary or appropriate and that in proceeding with the contemplated transactions, Purchaser is 
doing so based solely upon such independent inspections and investigations. Accordingly, subject 
to Seller’s representations and warranties in Article V, Purchaser will accept the Purchased Assets 
at the Closing “AS IS,” “WHERE IS,” and “WITH ALL FAULTS.” 

ARTICLE VII 

TAX MATTERS 

7.1. Withholding. Purchaser shall be entitled to deduct and withhold from the Cash 
Consideration otherwise payable pursuant to this Agreement to the Seller such amounts as 
Purchaser is required to deduct and withhold under applicable Legal Requirements. To the extent 
that amounts are so deducted and withheld, such amounts shall be treated for all purposes of this 
Agreement as having been paid to the Seller. 

7.2. Tax Cooperation; Allocation of Taxes. 

(a)  Purchaser and Seller agree to furnish or cause to be furnished to each other, upon 
request, as promptly as practicable, such information and assistance relating to the Business and 
the Purchased Assets (including access to books and records) as is reasonably necessary for the 
filing of all Tax returns, the making of any election relating to Taxes, the preparation for any audit 
by any Taxing Authority, and the prosecution or defense of any claim, suit or proceeding relating 
to any Tax. Purchaser and Seller shall retain all books and records with respect to Taxes pertaining 
to the Purchased Assets for a period of at least six years following the Closing Date. Seller and 
Purchaser shall cooperate with each other in the conduct of any audit or other proceeding relating 
to Taxes involving the Purchased Assets or the Business. 

(b)  For purposes of determining Assumed Liabilities and Retained Liabilities under 
Section 2.3 and Section 2.4, (i) in the case of any ad valorem Taxes (including, for the avoidance 
of doubt, real or personal property Taxes) for a taxable period that begins on or before and ends 
after the Closing Date (a “Straddle Period”), (A) the portion of such ad valorem Taxes allocable to 
the Post-Closing Tax Period shall be the product of (x) the amount of such Taxes for the entirety 
of such Straddle Period, multiplied by (y) a fraction, the numerator of which is the number of days 
for such Straddle Period included in the Post-Closing Tax Period and the denominator of which is 
the total number of days in such Straddle Period and (B) the balance of such ad valorem Taxes 
shall be allocable to the Pre-Closing Tax Period, and (ii) any other Taxes imposed with respect to 
a Straddle Period will be allocated between the Pre-Closing Tax Period and the Post-Closing Tax 
Period using the interim closing of the books method. 

(c)  All transfer, excise, franchise, property, documentary, sales, use, stamp, 
registration, recording, value added and other such Taxes and fees (including any penalties and 
interest) imposed on Purchaser or Seller in connection with this Agreement and the Ancillary 
Agreements (“Transfer Taxes”) shall be allocated between Purchaser and/or Seller as is customary 
in the jurisdiction where the applicable Purchased Asset is located. Purchaser and the Seller will 
cooperate to timely make all Tax returns, reports, forms and other filings as may be required to 
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comply with the Legal Requirements relating to such Transfer Taxes and the Seller will cooperate 
with Purchaser in making such filings. 

(d)  Seller shall cause all Taxes imposed on or with respect to the Purchased Assets for 
a Pre-Closing Tax Period to be timely paid, and all applicable filings, reports and returns relating 
to such Taxes to be filed, as provided by Applicable Law. 

ARTICLE VIII 

CERTAIN COVENANTS AND AGREEMENTS 

8.1. Certain Provisions Relating to Consents. 

(a)  Nothing in this Agreement nor the Ancillary Agreements shall be construed as an 
attempt or agreement to assign any Purchased Asset, or other right, which, after giving effect to 
the provisions of Sections 363 and 365 of the Bankruptcy Code, is not assignable without the 
Consent of a third party or absent Consent would in any way materially (in relation to such 
Contract) adversely affect any rights of Purchaser with respect to such Contract, as the assignee or 
transferee, or constitute a violation of a Legal Requirement or a breach of such Contract (as the 
case may be) in the event of an assignment (“Non-Assignable Assets”), unless and until such 
Consent shall have been obtained and upon such Consent being obtained the relevant Purchased 
Asset will automatically be transferred and assigned pursuant to the Ancillary Agreement that 
would have effected such transfer and assignment at Closing had such Consent not been required. 
Each party shall, and shall cause its Affiliates to, use commercially reasonable efforts in 
endeavoring to obtain such Consents for such Non-Assignable Assets as promptly as practicable 
after Closing, including the negotiation and execution of any transfer or consent documentation 
required by the counterparty so long as such documentation does not create any material 
obligations of any party not otherwise set forth herein for a period of six months following the 
Closing. Following the Closing, to the extent permitted by applicable Legal Requirements and any 
applicable Contract, prior to the obtainment of such Consents or, in the event Consents to the 
assignment thereof cannot be obtained, Seller and Purchaser will cooperate in a mutually agreeable 
arrangement under which the Purchaser would obtain, to the extent possible, the benefits and 
assume the obligations thereunder in accordance with this Agreement, including sub-contracting, 
sub-licensing, sub-leasing or contract mining, provided that Seller and Purchaser will continue to 
use commercially reasonable efforts in endeavoring to obtain such Consents for a period of six 
months following the Closing. Nothing in this Agreement shall obligate or require either party or 
its respective Affiliates to pay any consent or approval fee or other compensation to secure any 
such approval or consent.  

8.2. Access to Assets. 

(a) Grant of Access. From and after the Closing Date, upon reasonable prior written notice 
from Purchaser to Seller, Seller shall provide Purchaser and its agents, employees, and contractors 
with reasonable access to all properties, facilities, and sites where the Purchased Assets are located 
(the “Properties”) at reasonable times and in a manner so as not to unreasonably interfere with 
their normal business, for the purpose of identifying, retrieving, and removing the Purchased 
Assets. Seller shall not unreasonably interfere with Purchaser’s access and shall cooperate in good 
faith to facilitate such removal activities. 

. 
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8.3. Further Assurances. 

(a)  As of or following the Closing Date, upon the terms and subject to the conditions 
set forth in this Agreement, the Bankruptcy Code and any orders of the Bankruptcy Court, each of 
Seller and Purchaser agrees to use their commercially reasonable efforts to take, or cause to be 
taken, all actions, and to do, or cause to be done, and to assist and cooperate with the other party 
in doing, in the most expeditious manner practicable, all things necessary, proper or advisable to 
confirm and assure the rights and obligations provided for in this Agreement and the Ancillary 
Agreements and render effective the consummation of the transactions contemplated hereby and 
thereby, or otherwise to carry out the intent and purposes of this Agreement, including (i) the 
making of all necessary registrations and filings as promptly as practicable and the taking of all 
steps as may be necessary to obtain a Consent from a counterparty to a Contract, (ii) the obtaining 
of all permits, licenses, consents, authorizations, permit applications or other approvals necessary 
for Purchaser to take possession of the Purchased Assets and operate the Business; provided, 
nothing in this Agreement shall obligate or require either Seller or Purchaser to pay any consent 
or approval fee or other compensation to secure any such permits, licenses, consents, 
authorizations, permit applications or other approvals (other than customary filing and similar fees 
related to the transfer of the Seller Permits and the Leases with the U.S. federal government, the 
Commonwealth of Pennsylvania, and the State of Maryland, which, if paid by Seller, shall be 
promptly reimbursed by Purchaser), (iii) the defending of any Proceedings challenging this 
Agreement or the Ancillary Agreements or the consummation of the transactions contemplated 
hereby or thereby, and (iv) the execution and delivery of any additional instruments necessary to 
consummate the transactions contemplated by, and to fully carry out the purposes of, this 
Agreement and the Ancillary Agreements, in each case, after giving effect to the Sale Order.  

(b)  The Seller and the Purchaser shall use their commercially reasonable efforts to 
furnish to each other all information required for any application or other filing to be made pursuant 
to any Legal Requirement in connection with the transactions contemplated by this Agreement, 
after giving effect to the Sale Order.  

8.4. Correspondence. Until the 12-month anniversary of the Closing Date Seller shall use its 
commercially reasonable efforts to promptly forward to Purchaser any mail (including electronic 
mail) that the Seller receives after the Closing Date to the extent relating to the applicable 
Purchased Assets or the Business. During such periods, Purchaser likewise shall use its 
commercially reasonable efforts to promptly forward to Seller any mail (including electronic mail 
for such 30 days) that the Purchaser receives after the Closing Date to the extent relating to the 
Retained Assets, the Retained Liabilities or the employment of Employees during the period prior 
to the Closing Date. 

8.5. Employees. 

(a)  At or following the Closing, the Purchaser may make offers of employment to those 
Employees as the Purchaser may determine in its sole discretion. Any such offers of employment 
shall be on such terms and conditions as the Purchaser may determine in its sole discretion. No 
provision in this Section 8.5, whether express or implied, shall (i) create any third-party beneficiary 
or other rights in any Employee or any other current or former employee of the Seller (including 
any beneficiary or dependent thereof), any other participant in any Employee Plan or any other 
Person; (ii) create any rights to continued employment with the Seller, the Purchaser or any of their 
Affiliates; or (iii) constitute or be deemed to constitute an amendment to any Employee Plan or 
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any other plan, program, policy, agreement or arrangement providing for compensation or benefits 
sponsored or maintained by the Seller, the Purchaser or any of their respective Affiliates. 

(b) Prior to and up until the Closing Date, Seller shall provide Purchaser with 
reasonable access to Seller’s employees for the purpose of discussing potential post-Closing 
employment opportunities with Purchaser. Seller agrees to cooperate in good faith to facilitate such 
discussions, including, but not limited to, providing contact information, scheduling meetings, and 
allowing Purchaser to conduct interviews at reasonable times and locations. Seller shall not take 
any action to discourage or prevent any employee from considering or accepting employment with 
Purchaser.    

(c) Seller understands and agrees that it is Seller’s sole responsibility to terminate the 
employment of any of Seller’s employees that Seller does not wish to retain as its employee as of 
the Closing. Seller acknowledges that it is within Purchaser’s sole discretion to offer employment 
or not offer employment to any of the Employees. 

(d)  Purchaser shall be solely responsible for, and agrees to hold harmless Seller from 
and against, any liability arising under the WARN Act with respect to any Employee who becomes 
an employee of Purchaser after the Closing Date and who is found to have suffered an 
“employment loss” under the WARN Act as a result of being terminated by Purchaser on or after 
the Closing Date. 

(e)  Seller shall be solely responsible for, and agrees to hold harmless the Purchaser 
from and against, any liability arising under the WARN Act with respect to any current or former 
employee, whether or not such employee becomes an employee of Purchaser, who is found to have 
suffered an “employment loss” under the WARN Act as a result of being terminated by Seller on 
or before the Closing Date. 

8.6. Bulk-Sales Laws. The Purchaser hereby waives compliance by the Seller with the 
requirements and provisions of any “bulk-transfer” Legal Requirements of any jurisdiction that 
may otherwise be applicable with respect to the sale of any or all of the Purchased Assets to the 
Purchaser, to the extent applicable. 

8.7. Post-Closing Books and Records. From and after the Closing Date for a period of one (1) 
year, each party shall provide the other parties (and their respective agents and representatives) 
with access, at reasonable times and in a manner so as not to unreasonably interfere with their 
normal business, to the assets, books, records, systems and other property and any employees of 
the other parties so as to enable Purchaser and Seller to prepare Tax, financial or court filings or 
reports, to respond to court orders, subpoenas or inquiries, investigations, audits or other 
proceedings of Governmental Authorities, to prosecute and defend legal Proceedings or for other 
like purposes, to enable Seller to wind down Retained Assets and Retained Liabilities and to enable 
the Purchaser to conduct and operate the Business. During such one (1) year period, each party 
(and their respective agents and representatives) shall be permitted to make copies of any books 
and records described in this Section 8.7, subject to Section 10.1. If any party desires to dispose of 
any such books and records, such party shall, thirty (30) days prior to such disposal, provide the 
other party with a reasonable opportunity to remove or copy such records to be disposed of at the 
removing party’s expense. Purchaser and Seller shall retain such books and records for a period of 
six (6) years following the Closing. 
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8.8. No Successor Liability. Pursuant to the Sale Order and in accordance with Section 363(f) 
of the Bankruptcy Code, upon the Closing, Purchaser shall not be deemed to: (a) be the successor 
of or successor employer (as described under any applicable Legal Requirement) to the Seller, 
including, with respect to any Employee Plans, or under the Coal Act, and any common law 
successor liability (b) have, de facto, or otherwise, merged with or into the Seller, (c) be a mere 
continuation or substantial continuation of Seller or the enterprise(s) of the Seller, or (d) other than 
as expressly set forth in this Agreement, be liable for any acts or omissions of Seller in the current 
or former conduct of the Business or arising under or related to the Purchased Assets or any other 
assets. Without limiting the generality of the foregoing, and except as otherwise expressly provided 
in this Agreement, Purchaser shall not be liable for any Liens, Encumbrances or Liabilities (other 
than Assumed Liabilities) against or of Seller or any of its predecessors or Affiliates or any of its 
or their assets (including any of the Purchased Assets), and Purchaser shall have no successor or 
vicarious liability of any kind or character whether known or unknown as of the Closing Date, or 
whether fixed or contingent, whether now existing or hereafter arising, with respect to the 
Business, the Purchased Assets or any Liabilities of Seller arising prior to or after the Closing Date. 

8.9 Survival of Representations; Limitation of Liability Post-Closing.  The representations 
and warranties in this Agreement made by Sellers will survive the Closing until the six (6) month 
anniversary of the Closing Date (the “Survival Period”). Any claim (“Post-Closing Claim”) for 
breach of any representation or warranty of Sellers shall be brought, if at all, within the Survival 
Period or thereafter be barred.  In no event will Sellers’ aggregate liability for all such breaches 
exceed, in the aggregate, the Post-Closing Holdback Amount.  Sellers shall have no liability with 
respect to any of Sellers’ representations and warranties herein if, prior to the Closing, Purchaser 
has actual knowledge of any breach or inaccuracy of a representation or warranty of Sellers herein, 
or the inclusion of any information in or written disclosure by Sellers or Sellers’ agents that 
contradicts any of Seller’s representations and warranties herein, and Purchaser nevertheless 
consummates the transaction contemplated by this Agreement.   
 
8.10 Post-Closing Holdback Amount.  As security for any liability of, or amounts owed by, 
Sellers after Closing due to a breach of any representation or warranty of Sellers, Sellers agree 
that, until the later of (i) the expiration of the Survival Period, or (ii) if a Post-Closing Claim is 
made by Purchaser prior to the expiration of the Survival Period, until the resolution of such Post-
Closing Claim (which, in the event litigation is commenced, shall be a final non-appealable order 
of a court of competent jurisdiction), Sellers or its counsel shall retain the Post-Closing Holdback 
Amount from the cash proceeds received from the sale of assets sold to Rosebud Mining Company 
at the Auction and shall not make any disbursements, distributions, or payments to creditors, 
claimants, or any other parties.  
 

ARTICLE IX 
TERMINATION AND EFFECT 

 
9.1 Termination. This Agreement may be terminated at any time before the Closing as 
follows: 

(a) By Seller, by written notice to Purchaser if the Closing has not occurred by the date 
as required by Sale Order confirming and approving the transactions contemplated hereby. 

Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 64 of 161



24 
10496871.3 

(b) By mutual written consent of Seller and Purchaser.  

(c) Automatically, upon the occurrence of the consummation of any transaction 
(regardless of the form thereof) involving a sale of all or any substantial portion of the Purchased 
Assets by Seller to a purchaser or purchasers other than Purchaser via an Alternative Transaction. 

9.2  Effect of Termination; Liquidated Damages. 
 

(a) If this Agreement is terminated by Seller pursuant to Section 9.1(a), then 
notwithstanding anything to the contrary in this Agreement, Seller shall be permitted to offset 
$700,000.00 of principal and accrued interest against the balance owed to the Purchaser under the 
DIP as liquidated damages which, the parties agree, shall be Seller’s sole and exclusive (legal or 
equitable) remedy against Purchaser.  

 
(b) If this Agreement is terminated pursuant to Section 9.1(b), or terminated 

automatically pursuant to Section 9.1(c), then Seller shall have not offset rights to the DIP Loans. 
 

ARTICLE X 

MISCELLANEOUS PROVISIONS 

10.1 Confidentiality. Following the Closing, Seller agrees not to, and to cause its agents and 
representatives not to, use or disclose any confidential or non-public information concerning the 
Purchased Assets or the Business, or the business affairs of Purchaser and its Affiliates or the 
Assumed Liabilities (“Confidential Information”) except disclosure of Confidential Information 
that (a) is lawfully obtained after Closing from a source that, to the knowledge of Seller, was not 
under an obligation of confidentiality to Purchaser with respect to such information, (b) is 
independently developed by Seller without violating any of its obligations under this Agreement, 
(c) is or becomes available to the public without any breach by Seller of the terms of this 
Agreement, (d) is or may be necessary to wind down any of Seller’s estates, or in connection with 
the enforcement of the rights of, or the defense of any Proceeding against or involving, Seller 
provided that, in each case, the Confidential Information is afforded confidential treatment, (e) to 
the extent it relates to any Retained Assets and/or Retained Liabilities, or (f) is or may be necessary 
in connection with the Bankruptcy Cases provided that the Confidential Information is afforded 
confidential treatment. Notwithstanding the foregoing, Seller may disclose Confidential 
Information if Seller believes (after consultation with counsel) it is legally required to make such 
disclosure in order to comply with Legal Requirements, regulation, rule or legal, judicial or 
administrative process (including any rule, regulation or policy statement of (i) any self-regulatory 
organization of which a party is a member) or (ii) in connection with the Bankruptcy Cases. If 
Seller or any of its agents or representatives becomes required (including by deposition, 
interrogatory, request for documents, subpoena, civil investigative demand or similar process) or 
it becomes necessary in connection with the Bankruptcy Cases to disclose any of the Confidential 
Information, Seller or such agents or representatives shall use reasonable efforts to provide 
Purchaser with prompt notice, to the extent allowed by law, rule and regulation, of such 
requirement, and, to the extent reasonably practicable, cooperate with Purchaser, at the Purchaser’s 
expense, to obtain a protective order or similar remedy to cause such information not to be 
disclosed, including interposing all available objections thereto, such as objections based on 
settlement privilege; provided, that, in the event that such protective order or other similar remedy 
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is not obtained, Seller shall, or shall cause such agents or representatives to, furnish only that 
portion of such information that has been legally compelled, and shall, or shall cause its agents or 
representatives (as applicable) to, exercise its commercially reasonable efforts, at the Purchaser’s 
expense, to obtain assurance that confidential treatment will be accorded such disclosed 
information. 

10.2 Notices. All notices, demands or other communications to be given or delivered under or 
by reason of the provisions of this Agreement shall be in writing and shall be deemed to have been 
given: (a) when delivered personally to the recipient; (b) three (3) Business Days after being sent 
by certified United States Mail, postage prepaid, return receipt requested; or (c) one (1) Business 
Day after being sent to the recipient by reputable overnight courier service (charges prepaid). Such 
notices, demands and other communications shall be sent to the Seller and to the Purchaser at the 
addresses indicated below: 

If to Seller: 
Corsa Coal Corp./Wilson Creek Energy, LLC 
Attn: Kevin Harrigan, Chief Executive Officer 
Email: kharrigan@corsacoal.com 
 

with a copy (which shall not constitute notice) to: 
 

Raines Feldman Littrell LLP 
11 Stanwix Street, Suite 1100 
Pittsburgh, PA 15222 
Attn:  Michael J. Roeschenthaler and 
 Mark A. Lindsay 
Email: mroeschenthaler@raineslaw.com 

   mlindsay@raineslaw.com 
 
If to Purchaser: 

 
KIA II LLC 
 
Attn: Mark Zand 
777 S. Flagler Drive, Ste. 602 East 
West Palm Beach, FL 33401 
 
And 
 
Attn: Joe Funk 
544 S Lake Dr. 
Prestonsburg, KY 41653 

 
with a copy (which shall not constitute notice) to: 
 
  Tucker Arensberg, P.C. 
  1500 One PPG Place 
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  Pittsburgh, PA 15222 
  Attn: Michael A. Shiner, Esq. 
  Email: mshiner@tuckerlaw.com 
 
or to such other address as any party hereto may, from time to time, designate in writing 
delivered pursuant to the terms of this Section 10.3. 
 
10.3 Waivers and Amendments. No amendment, modification or discharge of this Agreement 
(including any Schedule or Exhibit), and no waiver hereunder, shall be valid or binding unless set 
forth in writing and duly executed by the party against whom enforcement of the amendment, 
modification, discharge or waiver is sought. Any such waiver shall constitute a waiver only with 
respect to the specific matter described in such writing and shall in no way impair the rights of the 
party granting such waiver in any other respect or at any other time. Neither the waiver by any 
party hereto of a breach or of a default under any provisions of this Agreement, nor the failure by 
any party on one or more occasions to enforce any of the provisions of this Agreement or to 
exercise any right or privilege hereunder, shall be construed as a waiver of any other breach or 
default of a similar nature, or as a waiver of any of such provisions, rights or privileges hereunder. 

10.4 Fees and Expenses. Except to the extent expressly provided otherwise in this Agreement, 
each party will bear its own costs, fees and expenses (including attorneys’, consultants’, and 
advisors’ fees and expenses) incurred in connection with this Agreement, the Ancillary Agreements 
and the transactions contemplated hereby and thereby. 

10.5 Successors and Assigns. This Agreement will be binding upon and inure to the benefit of 
the parties hereto and their respective successors and permitted assigns, but neither this Agreement 
nor any of its rights, interests or obligations may be assigned by any party hereto, including by 
operation of law, without the prior written consent of the other party; provided that Purchaser or 
any Purchaser Designee may assign this Agreement and/or any Ancillary Agreement without such 
approval to an assignee that agrees to be bound by the terms and conditions of the applicable 
agreement and assume all obligations of the assigning party hereunder or thereunder, as applicable 
and provided that no such assignment will relieve the assigning party of any of its duties under the 
relevant agreement. 

10.6 Consent to Jurisdiction. Without limitation of any party’s right to appeal any Order of the 
Bankruptcy Court, (i) the Bankruptcy Court shall retain exclusive jurisdiction to enforce the terms 
of this Agreement and to decide any claims or disputes which may arise or result from, or be 
connected with, this Agreement, any breach or default hereunder, or the transactions contemplated 
hereby and (ii) any and all claims relating to the foregoing shall be filed and maintained only in 
the Bankruptcy Court, and the parties hereby consent and submit to the exclusive jurisdiction and 
venue of the Bankruptcy Court and irrevocably waive the defense of an inconvenient forum to the 
maintenance of any such Proceeding; provided, however, that, if the Bankruptcy Cases have been 
closed pursuant to Section 350(a) of the Bankruptcy Code, each party irrevocably submits to the 
jurisdiction of the U.S. District Court for the Western District of Pennsylvania and the Court of 
Common Pleas of Allegheny County, for the purposes of any Proceeding arising out of this 
Agreement or any transaction contemplated hereby. Each party agrees to commence any such 
Proceeding either in the U.S. District Court for the Western District of Pennsylvania, or if such 
Proceeding may not be brought in such court for jurisdictional reasons, in the Court of Common 
Pleas of Allegheny County, Pennsylvania. Each party further agrees that service of any process, 
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summons, notice or document by U.S. registered mail to such party’s respective address set forth 
above shall be effective service of process for any Proceeding in the said courts with respect to 
any matters to which it has submitted to jurisdiction in this Section 10.6. Each party irrevocably 
and unconditionally waives any objection to the laying of venue of any Proceeding arising out of 
this Agreement or the transactions contemplated hereby in said courts, and hereby and thereby 
further irrevocably and unconditionally waives and agrees not to plead or claim in any such court 
that any such Proceeding brought in any such court has been brought in an inconvenient forum. 

10.7 Governing Law. Except to the extent the mandatory provisions of the Bankruptcy Code 
apply, this Agreement will be governed by and construed and interpreted in accordance with the 
laws of the Commonwealth of Pennsylvania, without regard to its principles of conflicts of laws. 

10.8 Specific Performance. Each party’s obligation under this Agreement is unique. If any 
party should breach its covenants under this Agreement, the parties each acknowledge that it would 
be extremely impracticable to measure the resulting losses; accordingly, the non-breaching party 
or parties, in addition to any other available rights or remedies they may have under the terms of 
this Agreement, shall be entitled to specific performance and/or to obtain an injunction or 
injunctions to prevent breaches of this Agreement, and each party expressly waives the defense 
that a remedy in damages will be adequate and waives any obligation that that a bond be posted. 

10.9 Waiver of Jury Trial. EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY 
CONTROVERSY WHICH MAY ARISE UNDER THIS AGREEMENT IS LIKELY TO 
INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND THEREFORE IT HEREBY 
IRREVOCABLY AND UNCONDITIONALLY WAIVES ANY RIGHT IT MAY HAVE TO 
TRIAL BY JURY IN RESPECT OF ANY LITIGATION DIRECTLY OR INDIRECTLY 
ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY. EACH PARTY CERTIFIES AND ACKNOWLEDGES THAT (i) 
IT UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF SUCH WAIVER, and 
(ii) IT MAKES SUCH WAIVER VOLUNTARILY. 

10.10 Severability. Any term or provision of this Agreement that is invalid or unenforceable in 
any situation in any jurisdiction will not affect the validity or enforceability (a) of the offending 
term or provision in any other situation or in any other jurisdiction or (b) of any other term or 
provision of this Agreement. 

10.11 Entire Agreement. This Agreement (including the Schedules and Exhibits hereto), the 
Sale Order and the Ancillary Agreements constitute the entire agreement among the parties hereto 
with respect to the subject matter hereof, and supersede all prior and contemporaneous 
understandings, agreements, statements, representations, documents, instruments, 
communications and correspondence, whether written or oral, express or implied, by or among the 
parties hereto and their respective Affiliates, representatives and agents with respect to the subject 
matter hereof and thereof. Upon Closing, the rights and obligations under the Confidentiality 
Agreement will terminate. 

10.12 Construction. The parties and their respective counsel have participated jointly in the 
negotiation and drafting of this Agreement and the Ancillary Agreements. In the event an 
ambiguity or question of intent or interpretation arises, this Agreement will be construed as if 
drafted jointly by the parties and no presumption or burden of proof will arise favoring or 
disfavoring any party by virtue of the authorship of any of the provisions of this Agreement or the 
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Ancillary Agreements. Accordingly, any rule of law or any legal decision that would require 
interpretation of any claimed ambiguities in this Agreement against the drafting party has no 
application and is expressly waived. The word “including” or any variation thereof means 
“including, without limitation” and shall not be construed to limit any general statement that it 
follows to the specific or similar items or matters immediately following it. The word “or” is used 
in the inclusive sense of “and/or.” 

10.13 Incorporation of Exhibits and Schedules. The Exhibits and Schedules identified in this 
Agreement are incorporated herein by reference and made a part hereof. There may be included in 
the Schedules and elsewhere in this Agreement items and information that are not “material,” and 
such inclusion shall not be deemed to be an acknowledgment or agreement that any such item or 
information (or any nondisclosed item or information of comparable or greater significance) is 
“material,” or to affect the interpretation of such term for purposes of this Agreement. Matters 
reflected in the Schedules are not necessarily limited to matters required by this Agreement to be 
disclosed in the Schedules. The representations and warranties of Seller set forth in Article V are 
hereby excepted to the extent disclosed in the disclosure schedules provided by Seller. Such 
disclosure schedules shall be arranged in sections corresponding to the numbered and lettered 
paragraphs contained in this Agreement. Any information disclosed on one schedule hereunder 
shall also be considered to be disclosed on any other schedule hereunder corresponding to a 
representation or warranty to the extent applicability of such information is reasonably apparent. 
No disclosure in the Schedules relating to a possible breach or violation of any Contract, Legal 
Requirement or Order shall be construed as an admission or indication that such breach or violation 
exists or has occurred. Any capitalized term used in the Schedules and not otherwise defined 
therein shall have the meaning given to such term in this Agreement. Any headings set forth in the 
Schedules are for convenience of reference only and shall not affect the meaning or interpretation 
of any of the disclosures set forth in the Schedules. 

10.14 Headings. The headings contained in this Agreement are included for convenience only, 
and will not affect in any way the meaning or interpretation of this Agreement. 

10.15 Counterparts. This Agreement may be executed in one or more counterparts, each of 
which will be deemed an original, but all of which together will constitute one and the same 
instrument. The electronic transmission of any signed original counterpart of this Agreement shall 
be deemed to be the delivery of an original counterpart of this Agreement. The executed Agreement 
together with any attachments hereto may be photocopied and stored on computer tapes, disks and 
similar electronic storage media (“Imaged Document”). If an Imaged Document is introduced as 
evidence in any judicial, arbitration, mediation or administrative proceeding, it shall be considered 
as admissible evidence, provided that such Imaged Document bears the signatures of the parties 
and further provided that there is no evidence that such Imaged Document has been manipulated 
or otherwise altered in any way. Neither party shall object to the admissibility of the Imaged 
Document on the basis that such was not originated or maintained in documentary form under 
either the hearsay rule, the best evidence rule, or other rule of evidence. 

10.16 Announcements. Except as required in the Bankruptcy Cases or as otherwise required by 
applicable Legal Requirement, Purchaser shall consult with Seller before issuing any press release 
or otherwise making any public statement with respect to this Agreement, the transactions 
contemplated hereby and shall not issue any such release or make any such statement prior to such 
consultation. 
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10.17 Third Parties. Except as otherwise expressly provided for in this Agreement, nothing in 
this Agreement, whether expressed or implied, is intended to confer any rights or remedies under 
or by reason of this Agreement on any Persons other than the parties to this Agreement and their 
respective successors and permitted assigns, nor is anything in this Agreement intended to relieve 
or discharge the obligation or liability of any third person to any party to this Agreement, nor shall 
any provision give any third person any right of subrogation or action over or against any party to 
this Agreement. 

 

 

[Signature pages follow.] 
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed and 
delivered as of the date first set forth above. 

SELLERS: 

Wilson Creek Energy, LLC 

By: ________________________________ 
Name:  
Title:

Wilson Creek Holdings, Inc. 

By: ________________________________ 
Name:  
Title:

Corsa Coal Corp 

By: ________________________________ 
Name:  
Title:

Maryland Energy Resources, LLC 

By: ________________________________ 
Name:  
Title:

Mincorp Inc. 

By: ________________________________ 
Name:  
Title:

Mincorp Acquisitions Corp. 

By: ________________________________ 
Name:  
Title:

PBS Coals, Inc. 

By: ________________________________ 
Name:  
Title:

RoxCoal Inc. 

By: ________________________________ 
Name:  
Title:

Quecreek Mining, Inc. 

By: ________________________________ 
Name:  
Title:

Croner, Inc. 

By: ________________________________ 
Name:  
Title:

Elk Lick Energy, Inc. 

By: ________________________________ 
Name:  
Title:

Seller Signature Page 1 of 2 to Asset Purchase Agreement 

on Creeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeke  Energy, LLC

______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
eeeeeeeeeeeeeee:

Coal CCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCCorp 

_____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ _____
::::::

ncorp InIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII c. 

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ _____
me:

S Coallllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllllls,sssssssssssssssssssss  Inc. 

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ _____
memmmmmmmmmmmmmmmmmmmmmm :

creek MMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMMining, Inc.

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ _______________________________________________ ________________________________________________ _____
mememmmmmmemmm :

Lick EEEEEEEEEEEEEEEEEnennnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnnn rgy, Inc.

___________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
e:

son Crerererereeeerererereeeeerereeeeerrreeeeeeeereeeeeerreereeeeerreeeeeeeerreeerrreeererrreeerrereerrreeereeeerrrererrreerrreerrreeek Holdings, I

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
memememmmmmmmeeeememmeeeeemmmmmeemememmeme:

ylandd EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEnergy Resourc

___________________________________________________________________________________________________________________________________________________________________________________________________________________________ _________________________________________ ____________________________________________ _____
me:

corp AcAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA quisitions Cor

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ ______________________________________________________________
mememeeeeeeee:

Coal InInInInInInIIInInInnInIIIInnnIIIInnnnnInIIIInnnnInIIIInnnnnInIIIInnnnInIIIInnnnIInnnnnIIInnIInnIIInnnIIIInInIIIIIIInIIIIIIIIIIIIIIIIIIInIIIIIIIIIIIIII c. 

________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ __________________________________________ ______________________________________________ _____
mememm :

er, Inc.c.cc.cc.cccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccccc  

_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
e:
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PURCHASER:  
 
KIA II LLC 
 
By: ________________________________ 
Name: Mark Zand 
Title: Authorized Signatory 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Purchaser Signature Page 2 of 2 to Asset Purchase Agreement
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Schedule 1.1(a)  

Inventory 

 

See attached.
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Schedule 1.1(b) 

Lease Bonds and Reclamation Performance Bonds 

[To Be Filed] 
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Schedule 1.1(c)  

Purchased Real Property 

 

SEE ATTACHED. 
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Township Reference 
No. 

Map 
Number 

Acreage Recording 
Info 

Owner 

Somerset 
Township 420004370 S42-008-187-

00 8.32 1876 /798   PBS Coals, 
Inc. 

Somerset 
Township 420040470 S42-009-079-

00 1.09  
2749 /976 

Wilson 
Creek 

Energy, 
LLC 

Brothersvalley 
Township 

 
080011950 

 

S08-013-076-
00 158.13 2125 /341 PBS Coals, 

Inc. 

Stoney 
Creek*** 440013100 S44-006-077-

00 114.52 2263 /1038 PBS Coals, 
Inc. 

 

 

*** For Map No. S44-006-077-00, Purchaser shall purchase just that approximate portion outlined in blue 
in the attached parcel map. Such purchase shall be contingent upon Purchase obtaining the appropriate 
surveys and approvals to subdivide the parcel, which shall be done at Purchaser’s sole cost and expense. In 
the event that such subdivision is not approved by the applicable Government Authority(ies) and for the 
period of time while Purchaser is awaiting such approvals, Purchaser shall have the right to enter into a 
mutually agreeable long-term lease with Seller for the same portion. Such lease would provide that: (i) no 
basic rent would be owed from Purchaser to Seller, (ii) Purchaser shall be responsible for all taxes and 
operational costs of property, as well as properly insuring the property, and (iii) Purchaser may improve, 
dispose of or construct structures on the property in its sole discretion.   
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Schedule 2.1(b)  

Tangible Personal Property 

See attached.

Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 144 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 145 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 146 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 147 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 148 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 149 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 150 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 151 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 152 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 153 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 154 of 161



Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 155 of 161



 

Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 156 of 161



Schedule 2.2(m)  

Retained Assets 

[To Be Filed] 
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Schedule 5.2  

Title to Purchased Assets 

[To Be Filed] 
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Schedule 5.3  

Litigation Actions 

[To Be Filed] 

 

 

Case 25-70001-JAD    Doc 431    Filed 03/28/25    Entered 03/28/25 08:33:35    Desc Main
Document      Page 159 of 161



Schedule 5.4  

Seller’s Brokers 

[To Be Filed] 
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Schedule 6.4  

Purchaser’s Brokers 

None. 
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Notice Recipients

District/Off: 0315−7 User: auto Date Created: 3/28/2025

Case: 25−70001−JAD Form ID: pdf900 Total: 7

Recipients of Notice of Electronic Filing:
ust Office of the United States Trustee             ustpregion03.pi.ecf@usdoj.gov
aty Daniel R. Schimizzi             dschimizzi@raineslaw.com
aty Jodi Hause             jodi.hause@usdoj.gov
aty Kate Bradley             kate.m.bradley@usdoj.gov
aty Marta Elena Villacorta             marta.villacorta@usdoj.gov
aty William M. Buchanan             william.buchanan@usdoj.gov

TOTAL: 6

Recipients submitted to the BNC (Bankruptcy Noticing Center):
intp Omni Agent Solutions, Inc.           5955 DeSoto Avenue           Suite 100           Woodland Hills, CA 91367

TOTAL: 1
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