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Proposed Counsel for the Debtors and Debtors-in-Possession 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

In re: 

 

WISER SOLUTIONS, INC., et al.,1 

 

Debtors. 

) 

) 

) 

) 

) 

) 

) 

Chapter 11 

Case No. 26-80002-swe11 

Joint Administration Requested 

 

DEBTORS’ EMERGENCY MOTION FOR ENTRY OF INTERIM AND                                 

FINAL ORDERS (I) AUTHORIZING THE DEBTORS (A) TO OBTAIN 

POSTPETITION FINANCING, AND (B) USE OF CASH COLLATERAL,                                    

(II) GRANTING LIENS AND PROVIDING CLAIMS WITH                                 

SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS,                                                         

(III)  MODIFYING THE AUTOMATIC STAY, (IV) SCHEDULING A                                        

FINAL HEARING AND (V) GRANTING RELATED RELIEF 

 

 

 
1  The last four digits of Wiser Solutions, Inc.‘s federal tax identification number are 5664. A complete list of 

each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ proposed 

claims and noticing agent at https://dm.epiq11.com/wiser. The location of Debtor Wiser Solutions, Inc.‘s 

corporate headquarters and the Debtors’ service address in these chapter 11 cases is 1875 Mission Street, 

Suite 103, San Francisco, CA 94103. 
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Emergency relief has been requested. Relief is requested not later than 8:30 AM (CT) on 

April 28, 2026. 

 

If you object to the relief requested or you believe that emergency consideration is not 

warranted, you must appear at the hearing if one is set, or file a written response prior to 

the date that relief is requested in the preceding paragraph. Otherwise, the Court may 

treat the pleading as unopposed and grant the relief requested. 

A hearing will be conducted on this matter on April 28, 2026, at 8:30 AM (CT) in 

Courtroom 3, 14th Floor, 1100 Commerce Street, Dallas, Texas, 75242. 

 

Participation at the hearing will only be permitted by an audio and video connection. 

 

Audio communication will be by use of the Court’s dial-in facility. You may access the 

facility at 1-650-479-3207. Video communication will be by use of the Cisco WebEx 

platform. Connect via the Cisco WebEx application or click the link on Judge Everett’s 

home page. The meeting code is 2304 017 9738. Click the settings icon in the upper right 

corner and enter your name under the personal information setting. 

 

Hearing appearances must be made electronically in advance of electronic hearings. To 

make your appearance, click the “Electronic Appearance” link on Judge Everett’s home 

page. Select the case name, complete the required fields and click “Submit” to complete 

your appearance. 

 

Wiser Solutions, Inc. (“Wiser”), and its affiliated debtors and debtors in possession 

(together with Wiser, the “Debtors”), in the above-captioned chapter 11 cases (collectively, the 

“Chapter 11 Cases”), hereby file this Motion pursuant to sections 105, 361, 362, 363(b), 364(c), 

364(d), 364(e), 503, 506(c) and 507 of title 11 of the United States Code (the “Bankruptcy 

Code”), Rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), and Section D of the Procedures for Complex Cases in the Northern 

District of Texas (the “Complex Case Procedures”), seeking entry, in stages, of an interim order, 

substantially in the form attached hereto as Exhibit A (this “Interim Order”), and a final order 

(the “Final Order”,2 and together with the Interim Order, the “DIP Orders”), granting the relief 

requested herein.  

 
2  The Debtors will file the proposed Final Order prior to the Final Hearing (as defined herein). 

Case 26-80002-swe11    Doc 11    Filed 04/27/26    Entered 04/27/26 06:23:51    Desc Main
Document      Page 2 of 50



     

 

3 

  

In support of this Motion, the Debtors submit the Declaration of Donald Harer in 

Support of the Debtors’ Chapter 11 Petitions and First Day Motions (the “First Day 

Declaration”) and the Declaration of Gary Lembo in Support of the Debtors’ DIP Financing and 

Cash Collateral Motion (the “DIP Declaration”), each filed contemporaneously herewith and 

incorporated herein by reference. In further support of this Motion, the Debtors state as follows:  

RELIEF REQUESTED 

By this Motion, the Debtors are seeking entry, in stages, of the DIP Orders: 

(i) authorizing the Debtors to obtain postpetition financing (“DIP Financing”) 

pursuant to a superpriority, senior secured and priming debtor in possession multi- 

draw term loan credit facility (the “DIP Facility”) in an aggregate principal 

amount of $34.2 million consisting of: (a) upon entry of the Interim Order, $7.6 

million (the “Interim Amount”), including $4.2 million of new money loans (the 

“New Money Loans”) made pursuant to each DIP Lender’s commitment 

described in the DIP Credit Agreement to make New Money Loans subject to the 

terms and conditions therein (collectively, the “DIP Commitments”), plus a roll-

up and conversion into loans deemed outstanding under the DIP Credit 

Agreement (all such roll-up loans, “Roll-Up Loans” and together with all New 

Money Loans, collectively, the “DIP Loans”) of $3.4 million of the outstanding 

principal balance under the Prepetition Credit Agreement (as defined below) (the 

“Interim Roll-Up”), and (b) upon entry of a Final Order, an additional $7.2 

million of New Money Loans (for a total of $11.4 million of New Money Loans), 

plus a roll-up and conversion into Roll-Up Loans of an additional $19.4 million of 

the outstanding principal balance under the Prepetition Credit Agreement 

(together with the Roll-Up Loans granted by the Interim Order, the “Roll-Up”) 

(for a total of $22.8 million of Roll-Up Loans), pursuant to the terms and 

conditions of the Interim Order, the Final Order, and the Senior Secured 

Superpriority Debtor-in-Possession Credit, Guaranty, and Security Agreement (as 

the same may be amended, restated, supplemented, waived, or otherwise modified 

from time to time, consistent with the terms of the Interim Order and any Final 

Order, the “DIP Credit Agreement”; attached hereto as Exhibit B), by and among 

Wiser, as borrower (in such capacity, the “DIP Facility Borrower”), certain 

subsidiaries of Wiser, as guarantors, Crestline Direct Finance, L.P., as 

administrative agent (in such capacity, the “DIP Agent”), and the lenders party 

thereto (the “DIP Lenders” and together with the DIP Agent, the “DIP Secured 

Parties”); 

(ii) authorizing the Debtors other than the DIP Facility Borrower (such Debtors, the 

“DIP Guarantors,” and together with the DIP Facility Borrower, the “DIP Credit 

Parties”) to jointly and severally guarantee the DIP Loans and the other 

DIP Obligations (as defined below); 
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(iii) authorizing the DIP Credit Parties to execute, deliver and perform under the DIP 

Credit Agreement and all other credit documentation related to the DIP Facility, 

including, without limitation, as applicable, security agreements, pledge 

agreements, control agreements, mortgages, deeds, charges, guarantees, 

promissory notes, intercompany notes, certificates, instruments, intellectual 

property security agreements, notes, and such other documents that may be 

reasonably requested by the DIP Agent and the DIP Lenders in connection with 

the DIP Facility, in each case, as amended, restated, amended and restated, 

supplemented, waived or otherwise modified from time to time in accordance 

with the terms thereof and hereof (collectively, together with the DIP Credit 

Agreement and any other Credit Documents (as defined in the DIP Credit 

Agreement), the “DIP Credit Documents”); 

(iv) authorizing the DIP Credit Parties to incur and guarantee loans, advances, 

extensions of credit, financial accommodations, reimbursement obligations, fees 

and premiums (including, without limitation, commitment fees, an administrative 

agent fee in an amount of $50,000, the Upfront Fee3 (as defined in the DIP Credit 

Agreement), collateral agency or security trustee fees and any other fees or 

premiums payable pursuant to the DIP Credit Documents), costs, expenses and 

other liabilities, and all other obligations (including indemnities and similar 

obligations, whether contingent or absolute) and all other obligations due or 

payable under the DIP Credit Documents (collectively, the “DIP Obligations”), 

and to perform such other and further acts as may be required, necessary, 

desirable or appropriate in connection therewith; 

(v) subject to the Carve-Out (as defined below), granting the DIP Facility and all DIP 

Obligations allowed superpriority administrative expense claim status pursuant to 

section 364(c)(1) of the Bankruptcy Code in each of the Chapter 11 Cases and any 

Successor Cases; 

(vi) granting to the DIP Agent, for the benefit of itself and the other DIP Secured 

Parties, valid, enforceable, non-avoidable and automatically perfected liens 

pursuant to sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code and priming 

liens pursuant to section 364(d) of the Bankruptcy Code on all prepetition and 

postpetition property of the DIP Credit Parties’ estates and all proceeds thereof, 

including, without limitation, all Cash Collateral,4 on the terms described herein, 

and, subject only to and effective upon entry of the Final Order, any Avoidance 

Action Proceeds, in each case subject to the Carve-Out;  

 
3  Unless otherwise indicated, capitalized terms that are not defined in this Motion have the meanings given to 

 such terms in the DIP Credit Agreement or Interim Order, as applicable. 
4  As used herein, the term “Cash Collateral” shall mean all of the Debtors’ cash wherever located and held, 

 including cash in deposit accounts, that constitutes or will constitute “cash collateral” of any of the 

 Prepetition Secured Parties and DIP Secured Parties within the meaning of section 363(a) of the 

 Bankruptcy Code. 
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(vii) authorizing the Debtors to pay the DIP Obligations as such become earned, due 

and payable to the extent provided in, and in accordance with, the DIP Credit 

Documents; 

(viii) subject to the restrictions set forth in the DIP Credit Documents, the Interim Order 

and, upon entry, the Final Order, authorizing the Debtors to use the Prepetition 

Collateral (as defined below), including Cash Collateral of the Prepetition 

Secured Parties under the Prepetition Credit Documents (as defined below), and 

provide adequate protection to the Prepetition Secured Parties for any diminution 

in value of their respective interests in the applicable Prepetition Collateral 

(including Cash Collateral), including, without limitation, any diminution in value 

resulting from the imposition of the automatic stay under section 362 of the 

Bankruptcy Code, the Debtors’ use, sale, or lease of the Prepetition Collateral 

(including Cash Collateral), and the priming of their respective interests in the 

Prepetition Collateral (including Cash Collateral); 

(ix) subject to the restrictions and conditions set forth in the DIP Credit Documents, 

the Interim Order and, upon entry, the Final Order, authorizing the Debtors to 

make intercompany advances to certain of their non-Debtor foreign subsidiaries 

(collectively, the “Foreign Subsidiaries”) from proceeds of the DIP Facility and 

Cash Collateral, in each case in a manner consistent with the Approved Budget 

(subject to the Permitted Variance), solely to the extent necessary to fund the 

ordinary course operating expenses of the Foreign Subsidiaries and to preserve 

the going-concern value of such Foreign Subsidiaries for the benefit of the 

Debtors’ estates, as more fully set forth in paragraph 10A of the Interim Order; 

(x) subject to and effective upon entry of the Final Order, a waiver of (a) the Debtors’ 

right to surcharge any collateral pursuant to sections 105(a) and 506(c) of the 

Bankruptcy Code or otherwise, (b) the equitable doctrine of marshaling and other 

similar doctrines, and (c) the “equities of the case” exception under section 552(b) 

of the Bankruptcy Code; 

(xi) vacating and modifying the automatic stay to the extent set forth in the Interim 

Order and upon entry, the Final Order, to the extent necessary to permit the 

Debtors and their affiliates, the DIP Secured Parties and the Prepetition Secured 

Parties to implement and effectuate the terms and provisions of the Interim Order, 

the DIP Credit Documents and, upon entry, the Final Order and to deliver any 

notices of termination described below and as further set forth herein; 

(xii) waiving any applicable stay (including under Bankruptcy Rule 6004) and 

providing for immediate effectiveness of the Interim Order and, upon entry, the 

Final Order; and 

(xiii) scheduling a final hearing (the “Final Hearing”) to consider the relief requested in 

the Motion and approving the form of notice with respect to the Final Hearing. 
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JURISDICTION, VENUE AND STATUTORY PREDICATES   

1. The Court has jurisdiction to consider the Motion pursuant to 28 U.S.C. §§ 157 

and 1334 and the Order of Reference of Bankruptcy Cases and Proceedings Nunc Pro Tunc 

dated August 3, 1984, entered by the United States District Court for the Northern District of 

Texas. This matter is a core proceeding under 28 U.S.C. § 157(b). Venue of this case and the 

Motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.  

2. The legal predicates for the relief requested herein are sections 105, 361, 362(d), 

363(c), 364(c)(1), 364(c)(2), 364(c)(3), 364(d)(1), 503(b), and 507 of title 11 of the United States 

Code (the “Bankruptcy Code”) and Rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules 

of Bankruptcy Procedure (the “Bankruptcy Rules”), and 2002-1 and 9013-1 of the Local 

Bankruptcy Rules of the United States Bankruptcy Court for the Northern District of Texas (the 

“Local Rules”), and Section D of the Procedures for Complex Cases in the Northern District of 

Texas, effective April 14, 2026 (the “Complex Case Procedures”).  

BACKGROUND   

3. The Debtors offer a suite of software as a service (“SaaS”) products to brands and 

retailers. Through both online and in-store data collection and analysis technology, the Debtors 

enable their customers to conduct commercial intelligence and related analytics. Customers 

typically purchase term-based subscriptions to the Debtors’ platforms, with terms tailored to 

customer needs and ranging from month-to-month arrangements to multi-year engagements. As 

of December 2025, the Debtors served customers in more than 45 countries and employed 384 

employees.  

4. Since their founding in 2012, the Debtors have pursued an aggressive acquisition 

strategy that included (a) technical acquisitions to enhance existing platforms and expand 

customer bases and (b) strategic acquisitions to broaden software offerings and add new lines of 
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business. In total, the Debtors completed eleven acquisitions over thirteen years. Through these 

acquisitions—coupled with internal growth—the Debtors now serve over 750 brands and 

retailers globally and have, historically, tracked more than 10 billion products, recommended 

more than 4 million prices, and monitored more than 600,000 stores. 

5. On the date hereof (the “Petition Date”), each of the Debtors filed a voluntary 

petition for relief under chapter 11 of the Bankruptcy Code in the Court. The Debtors continue to 

operate their businesses and manage their properties as debtors-in-possession pursuant to 

sections 1107 and 1108 of the Bankruptcy Code. As of the date hereof, no party has requested 

the appointment of a trustee or examiner, and no statutory committee has been appointed. 

6. A detailed description of the Debtors and their businesses, and the facts and 

circumstances surrounding the filing of the Chapter 11 Cases, is set forth in the First Day 

Declaration. 

SUMMARY TERMS OF DIP CREDIT DOCUMENTS  

7. In accordance with Rules 4001(b)–(d) of the Bankruptcy Rules and the Complex 

Case Procedures, the chart below summarizes material terms of the DIP Facility (the defined 

terms used in the summary below are as they appear in the DIP Credit Agreement).5 

Provision Summary  Location6 

DIP 

Borrower 

Wiser Solutions, Inc. Preamble; 

“Borrower” 

definition;  

Guarantors Each direct or indirect Subsidiary of Borrower that is or becomes a party to 

the Agreement or that otherwise executes and delivers a Guaranty 

Preamble; 

“Guarantor” 

definition    

 
5  The following summary of the terms of the DIP Facility is qualified entirely by the express terms of the 

 DIP Credit Agreement and Interim Order. If there are any inconsistencies between the summary below and 

 such documents, the terms of such documents shall control. Capitalized terms used but not otherwise 

 defined in this summary chart shall have the meanings ascribed to them in the DIP Credit Agreement or 

 Interim Order, as applicable. 
6  The location of each provision is in reference to such provision’s location in the DIP Credit Agreement, 

 unless otherwise indicated. 
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Provision Summary  Location6 

DIP Lender Crestline Direct Finance, L.P. and the other Lenders party to the Agreement 

from time to time. Crestline Direct Finance, L.P. is also the Administrative 

Agent.  

Preamble; 

“Lender” & 

“Administrative 

Agent” 

definitions  

Facility Type  

and Amount 

Priming, superpriority, senior secured, debtor-in-possession new money 

term loan facility in an aggregate principal amount of up to $11.4 million. 

The DIP Facility will be made available in multiple draws. An initial 

maximum aggregate amount of up to approximately $4.2 million shall be 

made available to the Borrower following entry of the Interim DIP Order, 

with the balance available following entry of the Final DIP Order, subject 

to the terms and conditions of borrowing.  

Section 2.2; 

Interim Order ⁋⁋ 

2, 3 

Roll-Up (a) Immediately upon occurrence of the Closing Date, Roll-Up Loans in the 

principal amount of $3.4 million will be deemed made to Borrower by the 

Lenders on a pro rata basis according to their New Money Loan 

Commitments, in each case, as of the Closing Date. 

(b) Immediately upon entry of the Final DIP Order, Roll-Up Loans in the 

principal amount of $19.4 million will be deemed made to Borrower by the 

Lenders on a pro rata basis according to their New Money Loan 

Commitments, in each case, as of the date the Final DIP Order is entered by 

the Bankruptcy Court. 

Section 2.1; 

Interim Order ⁋⁋  

3, 10 

Use of 

Proceeds  

(a) The proceeds of the New Money Loans shall be applied by Borrower to 

(a) fund postpetition operating expenses and working capital needs of the 

Credit Parties, (b) make advances to the Foreign Subsidiaries as more fully 

described in the DIP Orders, (c) pay certain costs, fees and expenses 

(including attorneys’ fees) to Administrative Agent and the Prepetition 

Agent pursuant to the DIP Order and/or the Agreement, as applicable 

(whether or not such amounts are reflected in the Approved Budget), (d) 

fund fees and expenses incurred in connection with the 363 Sale 

Transaction, (e) pay the fees and expenses incurred by, and/or payable to, 

any professional and other expenses, (f) fund the Carve-Out (as more fully 

described in the DIP Orders), and (g) pay certain other costs and expenses 

of administration of the Cases, in each case, solely in accordance with the 

Approved Budget, or in a manner constituting a Permitted Variance, unless 

specified otherwise; provided that Administrative Agent shall have no 

obligation to verify or ensure Borrower’s use of said funds in accordance 

with Section 2.6.  No portion of the proceeds of any Credit Extension shall 

be used in any manner that causes or might cause such Credit Extension or 

the application of such proceeds to violate Regulation T, Regulation U or 

Regulation X of the Board of Governors of the Federal Reserve System or 

any other regulation thereof or to violate the Exchange Act.   

(b)  Notwithstanding anything to the contrary contained in any Credit 

Document, none of the proceeds of the Loans and none of the Obligations, 

the Cash Collateral, the Collateral or the Carve-Out may be used in 

connection with: (i) the initiation, joinder, support, or prosecution of any 

action contesting the indebtedness owed to the Prepetition Agent or the 

validity of any Liens granted to the Prepetition Agent; (ii) preventing, 

hindering or otherwise delaying, whether directly or indirectly, the exercise 

by Administrative Agent or the Prepetition Agent of any of its rights and 

remedies under the Interim DIP Order, the Final DIP Order, the Prepetition 

Credit Agreement, or other Prepetition Credit Documents; (iii) the 

Section 2.6; 

Interim Order ⁋⁋ 

10, 10A 
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Provision Summary  Location6 

commencement, support, or prosecution of any action or proceeding of any 

claims, causes of action or defenses against Administrative Agent, the DIP 

Lenders, the Prepetition Agent, the Prepetition Lenders or any of their 

respective affiliates, officers, directors, employees, representatives, and 

agents (including all of their professionals), including, without limitation, 

any attempt to recover or avoid any claim or interest held by the Prepetition 

Agent or Prepetition Lenders; (iv) any request to borrow money other than 

pursuant to the terms of the Interim DIP Order, the Final DIP Order or the 

documents comprising the DIP Facility; or (v) with respect to the Debtors, 

any of the Debtors’ professionals, or any of their successors or assigns 

(including, without limitation, any trustee, responsible officer, examiner, 

estates administrator or representative or similar person appointed in a case 

for any of the Debtors under any chapter of the Bankruptcy Code) 

performing or commencing any investigation or litigation (whether 

threatened or pending) by the Debtors with respect to any matter released 

or to be released, waived, or to be waived, or specified as not subject to 

challenge by the Debtors pursuant to the Interim DIP Order or Final DIP 

Order, other than the Investigation Budget (as defined in the DIP Orders). 

Maturity 

Date 

The “Maturity Date” means the earliest of (a) the Scheduled Maturity Date 

(i.e., the earlier of (i) 90 days after the Petition Date and (ii) the date that all 

Loans shall become due and payable in full Under the DIP Credit 

Agreement, whether by acceleration or otherwise), (b) the filing of a 

motion by the Credit Parties seeking dismissal of any of the Cases, the 

dismissal of any of the Cases, or the filing of a motion by the Credit Parties 

seeking to convert any of the Cases to a case under Chapter 7 of the 

Bankruptcy Code, (c) the substantial consummation (as defined in Section 

1101 of the Bankruptcy Code) of a chapter 11 plan of any Credit Party, and 

which for the purposes of this clause (c) shall be no later than the “effective 

date” of a chapter 11 plan of any Credit Party, which has been confirmed 

by an order entered by the Bankruptcy Court in any of the Cases, (d) the 

acceleration of the Obligations and the termination of all Commitments 

hereunder upon the occurrence of an Event of Default in accordance with 

the Credit Documents and the DIP Orders, (e) the termination of the 

Stalking Horse APA for any reason without the prior written consent of the 

Requisite Lenders other than a termination of the Stalking Horse APA as a 

result of a default by the Crestline Buyer or a termination for the Debtors to 

pursue approval of an Alternate Transaction that results in the payment in 

full of the Prepetition Obligations and the Obligations at or prior to the 

maturity thereof (including as described in this definition) as of the closing 

of such Alternate Transaction and (f) the consummation of the 363 Sale 

Transaction. 

 

“Maturity Date” 

definition; 

Interim Order ⁋ 

10 

DIP Budget (i) Budget. No later than the Friday of each calendar week (or, 

if Friday is not a Business Day, the next succeeding Business Day), 

commencing with the first Friday following the Petition Date, the 

Borrower shall deliver to the Administrative Agent a rolling 13-

week cash flow forecast (the “Budget”) for such week and the 

immediately following 12 weeks. The Budget shall: 

(A) set forth, on a line-item basis the projected cash 

receipts and cash disbursements of the Credit Parties and 

Section 5.1; 

Interim Order ⁋ 

13 
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Provision Summary  Location6 

their respective Subsidiaries on a consolidated basis, 

reflecting comprehensive activity across all such entities for 

each week of the applicable 13-week period (excluding fees 

and expenses of legal counsel of Crestline); provided that 

intercompany transfers from any Credit Party or Subsidiary 

to any non-debtor party shall be reflected as a single 

consolidated line item disbursement in the Budget and shall 

not be included within the individual cash receipts and 

disbursement line items; 

(B) include a provision for estimated Wind Down 

Budget costs and provisions for the funding of the Wind 

Down Reserve; and 

(C) be either (1) prepared by the Independent Financial 

Advisor with the assistance and cooperation of Borrower or 

(2) prepared by Borrower and approved by the Independent 

Financial Advisor; and in either case, shall be in form and 

substance satisfactory to Administrative Agent.    

(ii) Approval. If any updated Budget is not approved by 

Administrative Agent in writing (which may include approval via 

email by Administrative Agent or its counsel), such updated Budget 

shall not become operative, and the most recently approved Budget 

(the “Approved Budget”) shall remain in effect until replaced by a 

subsequently updated Budget that has been approved by 

Administrative Agent in accordance with this Section. For the 

avoidance of doubt, Administrative Agent’s failure to respond to a 

submitted Budget shall not constitute approval thereof.  

(iii) Carryforward of Unused Amounts. Notwithstanding 

anything in the Agreement to the contrary, if any amounts included 

for any week in an Approved Budget are not expended by the 

Borrower during such week, such unused amounts shall 

automatically be carried forward on a cumulative basis into 

subsequent weeks covered by such Approved Budget or any other 

Approved Budget, in each case other than into the Wind Down 

Budget, and such unused amounts permitted to be carried forward 

may be applied or used by the Borrower only in the same line item 

or category set forth in an Approved Budget in subsequent weeks; 

provided that no unused amounts may be carried forward into the 

Wind Down Budget under any circumstances. 

(iv) Budget Variance Reports. Each Budget shall be 

accompanied by a weekly and cumulative variance report for the 

prior week, which shall be in form and substance satisfactory to 

Administrative Agent (each, a “Budget Variance Report”), which 

shall:  

(A) detail the actual consolidated cash receipts and 
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Provision Summary  Location6 

disbursements of the Credit Parties and their respective 

Subsidiaries for the prior week and on a cumulative basis for 

each line item included in the Approved Budget; and 

(B) provide a written explanation in reasonable detail 

for all positive and negative aggregate variances between 

budgeted amounts and actual amounts for such period. 

Variance 

Covenant 

See the description above for details on the Budget Variance Report.  

In addition, commencing after the second full calendar week following the 

Petition Date, no Credit Party shall, nor shall it permit any of its 

Subsidiaries to, permit as of any date on which a Budget Variance Report is 

delivered or required to be delivered pursuant to Section 5.1(s), a positive 

disbursements variance for such Testing Period for any line item in the 

Approved Budget in excess of 15% (with positive variance meaning, for 

the avoidance of doubt, that actual disbursements other than in respect of 

fees and expenses of legal counsel of Crestline are greater than the 

projected disbursements) for both the weekly and cumulative Testing 

Period ended on such date (any positive variance not exceeding the 

limitation set forth in this clause (v) is referred to in this Agreement as 

“Permitted Variance”); provided, that when testing for “Operating 

Disbursements” in the Approved Budget, the only line item to be tested for 

any Testing Period is the line item labeled “Total Operating 

Disbursements”; provided, further, that Administrative Agent (at the 

written direction of the Requisite Lenders, which may be by email) may 

authorize the Borrower in writing (which may be by email) to exceed the 

Permitted Variance for any Testing Period. 

Sections 5.1(s); 

Interim Order ⁋ 

13 

Interest Rate 20.0% per annum payable in the form of PIK Interest. Section 2.8; 

Interim Order ⁋ 8 

Default Rate 22.0% per annum (2.00% in excess of the otherwise applicable interest 

rate). 

Section 2.10; 

Interim Order ⁋ 8 

Fees Subject to approval pursuant to the Interim DIP Order: 

(a) Borrower agrees to pay to Lenders having New Money Loan 

Commitments, unused commitment fees equal to (i) the daily average 

aggregate unused portion of their respective New Money Loan 

Commitments multiplied by (ii) 1.00% per annum. 

(b) Borrower agrees to pay (or cause to be paid) to Administrative 

Agent, for the ratable benefit of the Lenders, an upfront fee (the “Upfront 

Fee”) equal to 2.00% of the total aggregate principal amount of the New 

Money Loan Commitments, payable in full on or immediately following 

the Closing Date. At the option of Administrative Agent, all or part of the 

Upfront Fees may be structured as original issue discount. 

(c) Borrower agrees to pay (or cause to be paid) to Crestline, in its 

capacity as the Administrative Agent, solely for its own account, an 

administration fee (the “Administration Fee”) in an amount per year equal 

to $50,000, payable on or immediately following the Closing Date and 

annually on each anniversary of the Closing Date thereafter until the earlier 

of (i) the resignation of Crestline (or its designated affiliate) as 

Administrative Agent (unless Crestline or an affiliate of Crestline is the 

Section 2.11; 

Interim Order ⁋ 2 
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successor Administrative Agent) or (ii) Payment in Full of all Obligations 

has occurred. 

 

Priority The DIP Liens shall be subject to and subordinate to the Carve-Out and 

have the priority set forth as follows: 

(a) pursuant to section 364(d) of the Bankruptcy Code, the DIP Liens 

securing the DIP Facility shall be priming first-priority liens on the DIP 

Collateral, in all respects senior in priority to the Prepetition Liens; 

(b) pursuant to section 364(c)(2) of the Bankruptcy Code, the DIP Liens 

shall be first-priority liens on all assets of the Debtors not subject to a valid, 

perfected, and nonavoidable lien in existence as of the Petition Date (or as 

such lien may be perfected after the Petition Date to the extent permitted by 

section 546 of the Bankruptcy Code); 

(c) pursuant to section 364(c)(3) of the Bankruptcy Code, the DIP Liens 

shall be junior liens on all assets of the Debtors subject to Permitted Prior 

Liens on the Petition Date; and 

(d) other than as set forth herein (including with respect to the Carve-Out), 

the DIP Liens shall not be made subject to or pari passu with any lien or 

security interest heretofore or hereinafter granted in the Chapter 11 Cases 

or any Successor Cases and shall be valid and enforceable against any 

trustee appointed in the Chapter 11 Cases or any Successor Cases, upon the 

conversion of any of the Chapter 11 Cases to any Successor Case, and/or 

upon the dismissal or conversion of any of the Chapter 11 Cases or 

Successor Cases. The DIP Liens shall not be subject to any of sections 510, 

549, or 550 of the Bankruptcy Code. No lien or interest avoided and 

preserved for the benefit of the estates pursuant to section 551 of the 

Bankruptcy Code shall be pari passu with or senior to the DIP Liens. 

Interim Order ⁋ 6 

Superpriority 

Claims  

Subject to the Carve-Out, upon entry of the Interim Order, the DIP Agent, 

on its own behalf and on behalf of the other DIP Secured Parties, will be 

granted, pursuant to section 364(c)(1) of the Bankruptcy Code, allowed 

superpriority administrative expense claims against each of the Debtors in 

each of the Chapter 11 Cases and any Successor Cases (collectively, the 

“DIP Superpriority Claims”) for all DIP Obligations with priority over any 

and all administrative expense claims and unsecured claims against the 

Debtors or their estates in any of the Chapter 11 Cases or any Successor 

Cases, at any time existing or arising, of any kind or nature whatsoever, 

including, without limitation, administrative expenses of the kinds specified 

in or ordered pursuant to sections 105, 326, 327, 328, 330, 331, 361, 362, 

363, 364, 503(a), 503(b), 507(a), 507(b), 546(c), 546(d), 726, 1113, or 1114 

of the Bankruptcy Code or any other provision of the Bankruptcy Code. 

Interim Order ⁋ 7 

Adequate 

Protection  

The Prepetition Secured Parties will be granted, pursuant to sections 361, 

362, 363(c)(2), 363(e), and 507 of the Bankruptcy Code, adequate 

protection of their respective interests in the applicable Prepetition 

Collateral, including Cash Collateral, solely to the extent of any diminution 

in value of their interests in the Prepetition Collateral. As adequate 

protection, the Prepetition Secured Parties are hereby granted the following 

(the “Adequate Protection”): 

(a) Adequate Protection Liens. Effective and perfected upon the Petition 

Date and without the necessity of the execution by the Debtors of security 

Interim Order ⁋ 

12 
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agreements, pledge agreements, mortgages, financing statements, or other 

agreements, a valid, perfected replacement security interest in and lien on 

the DIP Collateral (the “Adequate Protection Liens”), which security 

interests and liens shall be subject to and subordinate in all respects only to 

(A) the Carve-Out, (B) the DIP Liens, and (C) the Permitted Prior Liens. 

The Adequate Protection Liens shall not be (i) subject or subordinate to (A) 

any lien or security interest that is avoided and preserved for the benefit of 

the Debtors and their estates under section 551 of the Bankruptcy Code or 

(B) any lien or security interest arising after the Petition Date, subject only 

to the DIP Liens and the Carve-Out. The Adequate Protection Liens shall 

be in addition to all valid and enforceable liens and security interests now 

existing in favor of the Prepetition Secured Parties and not in substitution 

therefor.  

(b) Section 507(b) Claims. An allowed administrative expense claim 

against the Debtors on a joint and several basis with priority over all other 

administrative claims in the Chapter 11 Cases (other than the DIP 

Superpriority Claims and except as set forth herein), including all claims of 

the kind specified under sections 503(b) and 507(b) of the Bankruptcy 

Code (the “507(b) Claims”), which 507(b) Claims shall have recourse to 

and be payable from all prepetition and postpetition property of the 

Debtors, excluding the Carve-Out, to which the 507(b) Claims shall be 

subject and subordinate to in all respects. 

(c) Adequate Protection Reservation. Subject to the Carve-Out, nothing 

herein shall impair or modify the application of section 507(b) of the 

Bankruptcy Code in the event that the adequate protection provided to the 

Prepetition Secured Parties hereunder is insufficient to compensate for any 

diminution in value of their respective interests in the Prepetition Collateral 

during the Chapter 11 Cases or any Successor Cases. The receipt by the 

Prepetition Secured Parties of the adequate protection will not be deemed 

an admission that the interests of the Prepetition Secured Parties are 

adequately protected. Further, the Interim Order will not prejudice or limit 

the rights of the Prepetition Secured Parties to seek additional relief with 

respect to the use of Cash Collateral or for additional adequate protection. 

Nothing in the Interim Order will prejudice, limit, or otherwise impair the 

rights of any of the Prepetition Secured Parties, upon a change in 

circumstances to seek new, different, or additional adequate protection or 

assert the interests of any of the Prepetition Secured Parties, or limit, or 

otherwise impair the rights of any other parties in interest in the Chapter 11 

Cases, including the Debtors, to object thereto. 

 

Parties with 

an Interest in 

Cash 

Collateral 

Prepetition Secured Parties, Administrative Agent and DIP Lenders Interim Order 

FN 3, ⁋⁋ 3, 11 

Conditions 

Precedent to 

Effectiveness / 

Credit 

Extensions 

The obligation of each Lender to make New Money Loans is subject to the 

satisfaction, or waiver in accordance with Section 10.5 of the DIP Credit 

Agreement, of the following conditions (the first date on which each of the 

following conditions shall have been satisfied, or waived in accordance 

with Section 10.5, the “Closing Date”):  

(a) Credit Documents. Administrative Agent shall have received a copy of 

the Agreement, and the Master Intercompany Note, in each case, executed 

Sections 3.1 & 

3.2 
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and delivered by Borrower and each applicable Subsidiary of Borrower 

party thereto. 

(b) Organizational Documents; Incumbency. Administrative Agent shall 

have received (i) copies of each Organizational Document certified by each 

Credit Party as of the Closing Date and, to the extent applicable, certified as 

of a recent date by the appropriate governmental official; (ii) signature and 

incumbency certificates of the officers of each Credit Party executing the 

Credit Documents dated as of the Closing Date; (iii) resolutions of the 

Board of Directors or similar governing body of each Credit Party 

approving and authorizing the execution, delivery and performance of the 

Agreement and the other Credit Documents to which it is a party as of the 

Closing Date, to the extent each such document requires such approval and 

authorization, certified as of the Closing Date by an Authorized Officer as 

being in full force and effect without modification or amendment; and (iv) 

a good standing certificate or the equivalent thereof (to the extent 

applicable) from the applicable Governmental Authority of each Credit 

Party’s jurisdiction of incorporation, organization or formation, each dated 

as of a recent date prior to the Closing Date. 

(c) Funding Notice. Administrative Agent shall have received a fully 

executed Funding Notice and accompanying flow of funds memorandum 

for the Loans to be made on the Closing Date. 

(d) U.S. Patriot Act and Similar Disclosures. Compliance is required. 

(e) Fees. Borrower shall have paid to Administrative Agent and Lenders, as 

applicable, (i) the fees payable on the Closing Date referred to in Section 

2.11 and (ii) other fees and expenses payable on the Closing Date, 

including all reasonable, documented and out-of-pocket fees and expenses 

of Jones Day, counsel to Administrative Agent. 

(f) Collateral. The Agreement and the Interim DIP Order (upon its entry in 

the Chapter 11 Case), shall be effective to create in favor of Administrative 

Agent, for the benefit of the Secured Parties, a legal, valid and enforceable 

first priority, perfected security interest in and Lien on the Collateral, 

subject to the Carve-Out. 

(g) Interim DIP Order. The Bankruptcy Court shall have entered the 

Interim DIP Order, which Interim DIP Order shall be in full force and 

effect and shall not have been reversed, vacated or stayed, and shall not 

have been amended, supplemented or otherwise modified without the prior 

consent of each Lender in its sole discretion. If the Interim DIP Order is the 

subject of a pending appeal in any respect, neither the Interim DIP Order 

nor the making of the Loans or the performance by any Credit Party of any 

of its obligations under any of the Credit Documents shall be the subject of 

a presently effective stay pending appeal. 

(h) Budget. The Lenders shall have received and be reasonably satisfied 

with the Budget delivered to Administrative Agent on or prior to the 

Closing Date.  

(i)  Outside Date. All of the conditions precedent shall have occurred within 

one (1) Business Day after the Interim Order Entry Date. 

Conditions to Credit Extensions After the Closing Date: 

(a) Conditions Precedent. The obligation of each Lender to make any Loan 

on any Credit Date following the Closing Date, are subject to the 
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satisfaction, or waiver in accordance with Section 10.5 of the DIP Credit 

Agreement, of the following conditions precedent: 

(i) Administrative Agent shall have received a fully executed and delivered 

Funding Notice and accompanying flow of funds memorandum; 

(ii) with respect to borrowings after the Closing Date, the aggregate 

principal amount of all outstanding New Money Loans as of such Credit 

Date shall not exceed the aggregate amount of undrawn New Money Loan 

Commitments; 

(iii) as of such Credit Date, all representations and warranties contained 

in the other Credit Documents shall be true and correct in all material 

respects (other than those representations and warranties that are expressly 

qualified by a Material Adverse Effect or other materiality, in which case 

such representations and warranties shall be true and correct in all respects) 

on and as of such Credit Date to the same extent as though made on and as 

of that date, except to the extent such representations and warranties 

specifically relate to an earlier date, in which case such representations and 

warranties shall have been true and correct in all material respects (other 

than those representations and warranties that are expressly qualified by a 

Material Adverse Effect or other materiality, in which case such 

representations and warranties shall be true and correct in all respects) on 

and as of such earlier date; 

(iv) as of such Credit Date, no event shall have occurred and be continuing 

or would immediately result from the consummation of the applicable 

Credit Extension that would cause an Event of Default or a Default to occur 

and continue;  

(v) other than the borrowing approved pursuant to the Interim DIP Order, 

the Bankruptcy Court shall have entered the Final DIP Order which shall be 

in form and substance acceptable to the Administrative Agent in its sole 

discretion, shall be in full force and effect and shall not have been reversed, 

vacated, stayed, amended, supplemented or otherwise modified without the 

prior consent of each Lender in its sole discretion. If the Final DIP Order is 

the subject of a pending appeal in any respect, none of such DIP Order, the 

making of the New Money Loans or the Roll-Up Loans or the performance 

by any Credit Party of any of its obligations under any of the Credit 

Documents shall be the subject of a presently effective stay pending appeal; 

(vi) (i) all orders (if any) providing for payment of prepetition indebtedness 

of the Credit Parties or affecting in any way the Obligations or Collateral or 

363 Sale Transaction submitted for entry in the Cases (in each case, other 

than the DIP Orders) shall be reasonably satisfactory in form and substance 

to Administrative Agent, as entered, and shall not deviate from the form 

thereof approved by Administrative Agent in any material respect which is 

adverse to the interests of Administrative Agent or the Lenders and (ii) all 

motions and other documents to be filed by the Debtors with the 

Bankruptcy Court in connection with the DIP Facility or that could 

reasonably be expected to affect the 363 Sale Transaction, the DIP Facility, 

the Collateral or the rights or remedies of Administrative Agent shall be in 

form and substance satisfactory to the Lenders; and 

(vii) subject to the entry of the DIP Orders and subject to the terms 

thereof, the Credit Parties, Administrative Agent and the Lenders shall be 

permitted and required to perform their respective obligations in 

compliance with the Agreement and the other Credit Documents, and the 
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making of such loan shall not violate any Requirements of Law and shall 

not have been enjoined, whether temporarily, preliminarily or permanently. 

Covenants 
Customary affirmative and negative covenants for a DIP facility of this 

type and size. 

Sections 5 & 6 

Milestones Each Credit Party will, and will cause each of its Subsidiaries to, achieve 

the following milestones (as the same may be extended from time to time 

with the prior consent of Administrative Agent, the “Milestones”):  

(a) On or before April 26, 2026, the Credit Parties shall commence the 

Cases in the Bankruptcy Court. 

(b) No later than the immediately following Business Day in respect of 

clause (a), the Credit Parties shall file a DIP motion with the Bankruptcy 

Court seeking approval of the DIP Facility, a bidding procedures and sale 

motion seeking approval of Crestline Buyer as the purchaser under the 

Stalking Horse APA, entry of the Bidding Procedures Order, and entry of 

the Sale Order. 

(c) On or before April 28, 2026, the Bankruptcy Court shall enter the 

Interim DIP Order approving the DIP Facility. 

(d) On or before May 21, 2026, the Bankruptcy Court shall enter the 

Bidding Procedures Order. 

(e) On or before May 26, 2026, the Bankruptcy Court shall enter the Final 

DIP Order. 

(f) On or before June 15, 2026, the deadline imposed by the Credit Parties 

for the submission of bids from Qualified Bidders in respect of the 363 Sale 

Transaction shall occur. 

(g) On June 18, 2026, the Credit Parties shall hold an Auction in connection 

with the 363 Sale Transaction in the event that the Credit Parties timely 

receive more than one qualified bid in respect of the 363 Sale Transaction. 

(h) On or before June 23, 2026, the Bankruptcy Court shall enter the Sale 

Order.  

(i) On or before June 30, 2026, the Credit Parties shall consummate the 363 

Sale Transaction for which the Bankruptcy Court has entered a Sale Order 

in accordance with such Sale Order 

Unless otherwise specified, each of the foregoing motions and orders shall 

be in form and substance acceptable to Administrative Agent and Lenders. 

Section 5.7 

Events of 

Default 

(a) Failure to Make Payments When Due. Failure by any Credit Party to 

pay (i) when due, the principal of any Loan whether at stated maturity, by 

acceleration or otherwise; (ii) when due, any installment of principal of any 

Loan, by notice of voluntary prepayment, by mandatory prepayment or 

otherwise; or (iii) within three Business Days after the same becomes due, 

any interest on any Loan or any premium, fee or any other amount due 

hereunder or under any other Credit Document;        

(b) [Reserved];  

(c) Breach of Certain Covenants. Failure of any Credit Party to perform or 

comply with any term or condition contained in Section 2.6, Section 5 or 

Section 8.1 
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Section 6; 

(d) Breach of Representations, etc. Any representation, warranty, 

certification or other written statement made or otherwise delivered by any 

Credit Party in any Credit Document or in any written statement or 

certificate at any time given by any Credit Party in writing pursuant hereto 

or thereto or in connection herewith or therewith shall be false in any 

material respect (except that such materiality qualifier shall not be 

applicable to any representations or warranties that already are qualified or 

modified as to “materiality” or “Material Adverse Effect” in the text 

thereof, which representations and warranties shall be true and correct in all 

respects subject to such qualification)as of the date made or otherwise 

delivered;  

(e) Other Defaults Under Credit Documents. Any Credit Party shall default 

in the performance of or compliance with any term contained herein or any 

of the other Credit Documents, other than any such term referred to in any 

other Section of Section 8.1, and such default shall not have been remedied 

or waived within fifteen (15) days after the earlier of (i) an Authorized 

Officer of such Credit Party becoming aware of such default, or (ii) receipt 

by Borrower of notice from Administrative Agent of such default; 

(f) Involuntary Insolvency Proceeding; Appointment of Receiver, etc. (i) 

Other than the Cases, a court of competent jurisdiction shall enter a decree 

or order for relief in respect of any Subsidiary of Borrower (other than a 

Credit Party) in an involuntary Insolvency Proceeding, which decree or 

order is not stayed; or any other similar relief shall be granted under any 

applicable federal or state law; (ii) an involuntary Insolvency Proceeding 

shall be commenced against any Subsidiary of Borrower (other than a 

Credit Party); or a decree or order of a court having jurisdiction in the 

premises for the appointment of a receiver, receiver and manager, 

liquidator, sequestrator, trustee, monitor, custodian or other officer having 

similar powers over any Subsidiary of Borrower (other than a Credit Party), 

or over all or a substantial part of its property, shall have been entered; or 

there shall have occurred the involuntary appointment of an interim 

receiver, receiver and manager, trustee, monitor or other custodian of any 

Subsidiary of Borrower (other than a Credit Party) for all or a substantial 

part of its property; or a warrant of attachment, execution or similar process 

shall have been issued against any substantial part of the property of any 

Subsidiary of Borrower (other than a Credit Party), and any such event 

described in this clause (ii) shall continue for sixty (60) days without 

having been dismissed, bonded or discharged or (iii) any Foreign 

Insolvency Event shall occur with respect to any Foreign Subsidiary;  

(g) Voluntary Insolvency Proceeding; Appointment of Receiver, etc. (i) 

Any Subsidiary of Borrower (other than a Credit Party) shall have an order 

for relief entered with respect to it or shall commence a voluntary 

Insolvency Proceeding, or shall consent to the entry of an order for relief in 

an involuntary case, or to the conversion of an involuntary case to a 

voluntary case, under any such law, or shall consent to the appointment of 

or taking possession by a receiver, receiver and manager, trustee, monitor 

or other custodian for all or a substantial part of its property; or any 

Subsidiary of Borrower (other than a Credit Party) shall make any 

assignment for the benefit of creditors; or (ii) any Subsidiary of Borrower 
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(other than a Credit Party) shall be unable, or shall fail generally, or shall 

admit in writing its inability, to pay its debts as such debts become due; or 

the board of directors (or similar governing body) of any Subsidiary of 

Borrower (other than a Credit Party) (or any committee thereof) shall adopt 

any resolution or otherwise authorize any action to approve any of the 

actions referred to herein or in Section 8.1(f);  

(h) Judgments and Attachments. Any final money judgment, writ or 

warrant of attachment or similar process involving in the aggregate at any 

time an amount in excess of $250,000 (to the extent not adequately covered 

by insurance as to which a solvent and unaffiliated insurance company has 

not disclaimed coverage and Borrower believes in good faith that such 

insurance company will honor such coverage) shall be entered or filed 

against Borrower or any of its Subsidiaries or any of their respective assets 

and shall remain undischarged, unvacated, unbonded or unstayed for a 

period of forty-five (45) days (or in any event later than five (5) days prior 

to the date of any proposed sale thereunder);  

(i) Dissolution. Any order, judgment or decree shall be entered against any 

Credit Party or any of its Subsidiaries decreeing the dissolution or split up 

of such Credit Party or Subsidiary and such order shall remain 

undischarged or unstayed for a period in excess of thirty (30) days;  

(j) Employee Benefit Plans. (i) There shall occur one or more ERISA 

Events which individually or in the aggregate results in or would 

reasonably be expected to result in liability of Borrower or any of its 

Subsidiaries in excess of $250,000 during the term hereof; (ii) there exists 

any fact or circumstance that reasonably would be expected to result in the 

imposition of a Lien or security interest under Section 430(k) of the 

Internal Revenue Code or under Section 303(k) of ERISA against Borrower 

or any of its Subsidiaries; or (iii) there shall occur one or more Foreign 

Benefit Events that individually or in the aggregate results in or might 

reasonably be expected to result in liability of Borrower, any of its 

Subsidiaries or any of their respective ERISA Affiliates in excess of 

$250,000; 

(k) Change of Control. A Change of Control shall occur;  

(l) Guaranties, Collateral Documents and other Credit Documents. At any 

time after the execution and delivery thereof, (i) any material provision of 

the Guaranty shall cease to be in full force and effect for any reason (other 

than the Payment in Full of all Obligations or in accordance with its terms) 

or shall be declared to be null and void or any Guarantor shall repudiate its 

obligations thereunder in writing, (ii) any material provision of the 

Agreement or any material provision of any Collateral Document ceases to 

be in full force and effect (other than by reason of a release of Collateral in 

accordance with the terms hereof or thereof or the Payment in Full of the 

Obligations in accordance with the terms hereof) or shall be declared null 

and void, or Administrative Agent shall not have or shall cease to have a 

valid and perfected Lien in any material portion of Collateral (other than by 

reason of a release of Collateral in accordance with the terms hereof or 

thereof) purported to be covered by the Collateral Documents with the 

priority required by the relevant Collateral Document, in each case, for any 

reason other than through the action of Administrative Agent or any 
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Secured Party or the failure of Administrative Agent or any Secured Party 

to take any action within its control, (iii) any Credit Party shall contest the 

validity or enforceability of any Credit Document in writing or deny in 

writing that it has any further liability, including with respect to future 

advances by Lenders, under any Credit Document to which it is a party, in 

each case, other than the Payment in Full of all Obligations and the 

termination of the Commitments hereunder, or (iv) any subordination 

agreement (or subordination provisions incorporated in any Subordinated 

Indebtedness) or intercreditor agreement (including the Subordination 

Agreements), or any provisions thereof, in each case, governing any 

Indebtedness of a Credit Party or any Subsidiary thereof that is 

subordinated to the Obligations pursuant to the terms thereto, ceases to be 

valid and enforceable against any holder of Indebtedness intended to be 

subordinated to the Obligations or secured by a Lien intended to be 

subordinated to the Lien of Administrative Agent pursuant to the terms 

thereof (in each case, other than in accordance with its terms) or any Credit 

Party or any Affiliate of a Credit Party party thereto, as applicable, shall so 

assert in writing or (v) the failure of any Credit Party or any Affiliate of a 

Credit Party party thereto, as applicable, to comply with the material terms 

of a Subordination Agreement; or 

(m) Chapter 11 Cases. Any of the following shall have occurred in the 

Cases:  

(i) the bringing of a motion or application by any Debtor in the 

Cases, or the entry of any order by the Bankruptcy Court in the 

Cases: (A) to obtain additional post-petition financing under 

section 364(c) or (d) of the Bankruptcy Code that does not provide 

for the payment of all Obligations and Prepetition Obligations in 

full in cash immediately upon the consummation of such 

financing; (B) to grant any Lien, other than Liens expressly 

permitted under the Agreement or the DIP Orders, upon or 

affecting any Collateral; or (C) except as provided in the 

Agreement or the DIP Orders, to use Cash Collateral of 

Administrative Agent and the Lenders or the Prepetition Agent or 

Prepetition Lenders under section 363(c) of the Bankruptcy Code; 

(ii) the filing by any Debtor of any plan of reorganization or 

disclosure statement (or any amendment, modification or 

supplement thereto) that (A) does not provide that the Obligations 

will be paid in full in cash (or otherwise satisfied in a manner 

acceptable to Administrative Agent) on or before the effective date 

of such plan, (B) seeks to invalidate, avoid, subordinate or 

otherwise impair the Liens or superpriority claims granted to 

Administrative Agent and the Lenders under the DIP Orders or the 

Credit Documents, or (C) provides for any release, injunction or 

other provision materially adverse to the rights or remedies of 

Administrative Agent and the Lenders (in their capacities as such) 

(such plan and disclosure statement, an “Approved Plan”); 

(iii) the termination or modification of any Debtor’s exclusive right 

to file and solicit acceptances of a plan of reorganization; 

(iv) the entry of an order in the Cases amending, supplementing, 
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staying, vacating or otherwise modifying any Credit Document in 

a manner adverse to the interests of the Lenders or Administrative 

Agent; 

(v) any Debtor shall pay any prepetition claim (or make any 

payment on account of any prepetition obligation) other than (A) 

amounts expressly set forth in the Approved Budget or (B) 

payments authorized pursuant to customary first-day orders; 

(vi) the entry of an order by the Bankruptcy Court appointing, or 

the filing of a motion or application by any Debtor for an order 

seeking the appointment of an interim or permanent trustee in the 

Cases or the appointment of a receiver or an examiner under 

section 1104 of the Bankruptcy Code in the Cases, with expanded 

powers (beyond those set forth in sections 1106(a)(3) and 

1106(a)(4) of the Bankruptcy Code) to operate or manage the 

financial affairs, the business, or reorganization of Borrower or 

with the power to conduct an investigation of (or compel 

discovery); 

(vii) the sale of any material assets of the Debtors outside the 

ordinary course of business (including pursuant to section 363 of 

the Bankruptcy Code or pursuant to a plan), other than (A) sales 

permitted under the Agreement or the DIP Orders, or (B) a sale the 

proceeds of which will be applied to pay the Obligations in full in 

cash contemporaneously with (or promptly after) consummation 

of such sale, in each case as set forth in such order and reasonably 

satisfactory to Administrative Agent; 

(viii) the dismissal of any of the Cases, unless such dismissal is 

conditioned upon the payment in full in cash of all Obligations 

concurrently with (or promptly following) the effectiveness of 

such dismissal, as set forth in such order; 

(ix) the conversion of any of the Cases from one under Chapter 11 

of the Bankruptcy Code to one under Chapter 7 of the Bankruptcy 

Code, or if any Debtor files a motion or other pleading seeking the 

conversion of any of the Cases under section 1112 of the 

Bankruptcy Code or otherwise; 

(x) any Debtor files a motion or application seeking, or the entry 

of an order by the Bankruptcy Court, as applicable, granting relief 

from or modifying the automatic stay of section 362 of the 

Bankruptcy Code (x) to allow any creditor to execute upon or 

enforce a Lien on any Collateral not in accordance with the terms 

hereof with respect to Collateral having an aggregate value in 

excess of $50,000, or (y) with respect to any Lien of or the 

granting of any Lien on any Collateral to any state or local 

environmental or regulatory agency or authority having priority 

over the Liens in favor of Administrative Agent;  

(xi) any Debtor files a motion or application seeking to challenge, 

subordinate, disgorge, avoid or require repayment of, or the entry 
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of an order in the Cases challenging, subordinating, disgorging, 

avoiding or requiring repayment of any portion of the payments 

made on account of the Obligations owing under the Agreement or 

the other Credit Documents;  

(xii) the failure of any Debtor to perform any of its material 

obligations under the DIP Orders or any material violation of any 

term of the DIP Orders (in each case, subject to any grace or cure 

periods set forth therein);  

(xiii) the DIP Orders shall cease to create a valid and perfected 

Lien on the Collateral or to be in full force and effect;  

(xiv) the failure of any Debtor to satisfy the Milestones;  

(xv) any Debtor shall be enjoined from conducting any 

material portion of its business, any disruption of the material 

business operations of the Debtors shall occur, or any material 

damage to or loss of material assets of any Debtor shall occur;  

(xvi) the challenge by any Debtor to the validity, extent, 

perfection or priority of any Liens granted under or obligations 

arising under the Credit Documents;  

(xvii) the remittance, use or application of proceeds of the 

Loans, Cash Collateral or other cash or funds of any Debtor other 

than in accordance with the Agreement and the DIP Orders;  

(xviii) an order of the Court shall be entered denying or 

terminating use of Cash Collateral by the Credit Parties;  

(xix) any Debtor files a motion or application seeking, or the 

entry of an order in any of the Cases granting any other 

superpriority administrative claim or Lien equal or superior to that 

granted to Administrative Agent, on behalf of itself and the 

Lenders, or Prepetition Agent, on behalf of Prepetition Lenders, 

without the prior written consent of the Requisite Lenders (other 

than any such superpriority administrative claim or lien that is 

expressly permitted to have such priority hereunder);  

(xx) any (a) Debtor files a motion or application seeking, or 

the entry of an order precluding Administrative Agent (or its 

designee) from having the right to or being permitted to “credit 

bid” any amount of the Obligations or Prepetition Obligations with 

respect to the assets of the Debtors or (b) the Bankruptcy Court 

enters an order prohibiting, restricting, precluding, or otherwise 

impairing the unqualified right of Administrative Agent (or its 

designee) from having the right to or being permitted to “credit 

bid” any amount of the Obligations or Prepetition Obligations, 

with respect to the assets of the Debtors;  

(xxi) any attempt by any Debtor to reduce (other than a 

reduction in accordance with the terms of the Agreement), avoid, 
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set off or subordinate the Obligations or Prepetition Obligations or 

the Liens securing the Obligations or Prepetition Obligations to 

any other debt, including, without limitation, the Prepetition 

Obligations;  

(xxii) the revocation, reversal, stay, vacation, supplementation 

or other modification of the DIP Orders or any provision thereof 

without prior written consent of Administrative Agent;  

(xxiii) the payment of or granting adequate protection (except 

for the Adequate Protection Superpriority Claims) with respect to 

any prepetition obligations of any of the Debtors (other than with 

respect to payment permitted under the DIP Orders); or 

(xxiv) the payment of any administrative expense claim of 

$50,000 or more, unless such claim is expressly set forth in the 

Approved Budget;  

(xxv) (A) any Debtor, holder of Capital Stock of any Debtor or 

any Affiliate of any Debtor commences, or any Debtor supports 

any Person, in any proceeding challenging or seeking to challenge 

the validity and priority of the DIP Liens against Administrative 

Agent or the Lenders or the Credit Documents, or the 

disallowance of the Obligations (or any of them), or (B) any 

material provision of the DIP Orders or any Order governing the 

use of Cash Collateral (as defined in the applicable DIP Order) 

shall, in each case, cease to be valid and binding unless, in any 

case under this clause (xxv), the Lenders shall have consented to 

the same;  

(xxvi) an application or motion for any of the orders described 

in this Section 8.1(n) shall be made by a Person other than 

Administrative Agent and such application is not, to the extent 

requested by Administrative Agent or the Requisite Lenders, 

contested by Borrower in good faith and the relief requested is 

granted in an order that is not stayed pending appeal;  

(xxvii) the cessation of Liens or superpriority claims granted 

with respect to the Agreement to be valid, perfected and 

enforceable in all respects; or the Bankruptcy Court shall cease to 

have exclusive jurisdiction with respect to all matters relating to 

the exercise of rights and remedies under the Credit Documents, 

the DIP Orders, the Liens granted under the Collateral Documents 

and the Collateral; or 

(xxviii) the entry by the Bankruptcy Court of an interim DIP 

order other than the Interim DIP Order, or a Final DIP Order that 

is not acceptable to Administrative Agent and the Lenders in their 

sole discretion. 

Remedies; 

Waiver or 

Modification 

Upon an Event of Default, subject to the Carve-Out: 

(a) Automatic Stay Modification. The automatic stay provisions of section 

362 of the Bankruptcy Code will be, to the extent applicable, vacated and 

Interim DIP 

Order, ⁋ 25 
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of the 

Automatic 

Stay 

modified without further application or motion to, or order from, the Court, 

to the extent necessary so as to permit the following, and neither section 

105 of the Bankruptcy Code nor any other provision of the Bankruptcy 

Code or applicable law shall be utilized to prohibit the exercise, enjoyment, 

and enforcement of any of such rights, benefits, privileges, and remedies 

regardless of any change in circumstances (whether or not foreseeable), 

whether or not an Event of Default under the DIP Credit Documents or a 

default by any of the Debtors of any of their obligations under the Interim 

Order has occurred: (i) the right to require all cash, checks, or other 

collections or proceeds from DIP Collateral received by any of the Debtors 

to be deposited in accordance with the requirements of the DIP Credit 

Documents or written instructions of the DIP Agent, and to apply any 

amounts so deposited and other amounts paid to or received by the DIP 

Agent or the other DIP Secured Parties under the DIP Credit Documents in 

accordance with any requirements of the DIP Credit Documents; (ii) the 

right to file or record any financing statements, mortgages, or other 

instruments or documents to evidence the security interests in and liens 

upon the DIP Collateral; (iii) the right to charge and collect any interest, 

fees, costs, and other expenses accruing at any time under the DIP Credit 

Documents as provided therein; and (iv) the right to give the Debtors any 

notice provided for in any of the DIP Credit Documents or the Interim 

Order.  

(b) Enforcement Remedies Subject to Remedies Notice Period. The 

automatic stay provisions of section 362 of the Bankruptcy Code will be 

vacated and modified to permit the DIP Agent, acting at the direction of the 

Requisite Lenders, upon the occurrence and during the continuation of an 

Event of Default and subject to five (5) days’ prior written notice (which 

may be delivered by electronic mail) (the “Remedies Notice Period”) to 

lead restructuring counsel to the Debtors, lead counsel to any Committee, 

and the U.S. Trustee (the “Remedies Notice Parties”), to exercise all 

enforcement rights and remedies provided for in the DIP Credit 

Documents, the Interim Order, or under other applicable bankruptcy and 

non-bankruptcy law, including, without limitation, the right to: (i) cease 

making DIP Loans and/or suspend or terminate the commitments under the 

DIP Credit Documents; (ii) declare all DIP Obligations (including principal 

of, and accrued interest on, any outstanding DIP Loans) immediately due 

and payable, without presentment, demand, protest, or other notice of any 

kind, all of which are hereby expressly waived by the Debtors; (iii) declare 

the termination, restriction, or revocation of the ability of the Debtors to use 

Cash Collateral (subject to subparagraph (d) below); (iv) invoke the right to 

charge interest at the default rate under the DIP Credit Documents (for the 

avoidance of doubt, default interest shall accrue immediately upon the 

occurrence of an Event of Default, regardless of any notice thereof and 

without being subject to the Remedies Notice Period); (v) take any actions 

reasonably calculated to preserve or safeguard the DIP Collateral or to 

prepare the DIP Collateral for sale; (vi) foreclose on, or otherwise enforce 

and realize on, the DIP Liens on any or all of the DIP Collateral, including 

by collecting accounts receivable and applying the proceeds thereof to the 

DIP Obligations; (vii) set off any amounts held as Cash Collateral 

(including, without limitation, in any Cash Collateral account held for the 

benefit of the DIP Secured Parties); and (viii) take any other action or 

exercise any other right or remedy permitted under the DIP Credit 

Documents, the Interim Order, or applicable law. The Remedies Notice 

Period shall run concurrently with any notice period provided for under the 
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DIP Credit Documents.  

(c) Right to Seek Emergency Hearing; Extension of Remedies Notice 

Period. During the Remedies Notice Period, the Debtors, any Committee, 

and/or any other party in interest shall be entitled to seek an emergency 

hearing (the “Emergency Hearing”) with the Court for the purpose of 

contesting whether, in fact, an Event of Default has occurred and is 

continuing and the DIP Agent consents to and shall not oppose any such 

request. If a request for such Emergency Hearing is made prior to the 

expiration of the Remedies Notice Period, then the Remedies Notice Period 

shall be automatically extended (without further notice, hearing, motion, 

order, or other action) until the earlier of (i) three (3) business days after the 

date the Court rules on such request and (ii) the date the Court enters an 

order in connection with such Emergency Hearing. At any Emergency 

Hearing, the sole issue that may be raised by the Debtors shall be limited to 

whether or not an Event of Default has occurred and is continuing under the 

DIP Credit Documents and whether a violation of the Interim Order has 

occurred. 

(d) Permitted Cash Collateral Use During the Remedies Notice Period. 

During the Remedies Notice Period and prior to the DIP Agent’s exercise 

of enforcement remedies pursuant to subparagraph (b) above, the Debtors 

shall be permitted to use Cash Collateral and any proceeds of the DIP 

Facility solely to fund: (i) the Carve-Out and the Carve-Out Reserves; and 

(ii) amounts that the Debtors determine in good faith are in the ordinary 

course, are critically necessary to preserve the Debtors and their estates, 

and are in compliance with the Approved Budget (subject to the Permitted 

Variance), in each case consistent with the Interim Order. For the 

avoidance of doubt, upon the occurrence and during the continuation of an 

Event of Default and including during the pendency of the Remedies 

Notice Period, the DIP Secured Parties shall have no further obligation to 

provide financing under the DIP Credit Documents.  

(e) Automatic Stay Deemed Terminated Absent Court Action. Unless the 

Court finds during the Remedies Notice Period (as may be extended 

pursuant to subparagraph (c)) that an Event of Default has not occurred or 

is not continuing or otherwise orders to the contrary, following the 

expiration of the Remedies Notice Period (as may be so extended), without 

further notice to, hearing, or order from the Court, the automatic stay of 

section 362(a) of the Bankruptcy Code shall automatically be deemed 

terminated for the purposes of permitting the DIP Secured Parties to 

exercise any and all rights and remedies available to them under the Interim 

Order, the DIP Credit Documents, and applicable law, and the DIP Agent, 

for the benefit of itself and the other DIP Secured Parties, shall be deemed 

to have received complete relief from the automatic stay.    

Prepayments (a) Voluntary Prepayments. 

(i) Any time and from time to time, Borrower may prepay any Loans on 

any Business Day in whole or in part, in an aggregate minimum principal 

amount of $100,000 and integral multiples of $100,000 in excess of that 

amount (or the remaining amount thereof if such amount is less than either 

of the foregoing amounts, as applicable).  

(ii) All such prepayments shall be made upon not less than one (1) Business 

Day’s prior written notice given to Administrative Agent by 12:00 p.m. 

(New York City time) on the date required, and Administrative Agent will 

Sections 2.13(a),  

2.14 
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promptly transmit such notice for Loans by telefacsimile or electronic mail 

to each relevant Lender. Upon the giving of any such notice, the principal 

amount of the Loans specified in such notice shall become due and payable 

on the prepayment date specified therein; provided that any such notice 

may be contingent on the occurrence of an event, and may be revoked or 

extended if such event does not occur or is delayed. Any such voluntary 

prepayment shall be applied as specified in Section 2.15(a). 

 

Mandatory Prepayments. Subject in all respects to the DIP Orders, the 

outstanding Loans shall be prepaid upon any of the following events: (a) 

receipt of Net Asset Sale Proceeds, (b) receipt of Net 

Insurance/Condemnation Proceeds, (c) receipt of any Cash proceeds from 

the incurrence of any Indebtedness of Borrower or any of its Subsidiaries, 

(e) receipt of Avoidance Action Proceeds, (f) forfeiture of any deposit 

made by an Qualified Bidder in connection with the 363 Sale Transaction. 

Fees and 

Expenses 

The Debtors shall pay all reasonable and documented prepetition and 

postpetition fees and out-of-pocket expenses of the DIP Agent in 

connection with the DIP Facility and the Chapter 11 Cases, as provided in 

the Interim Order. Any time that professionals of the DIP Agent, including, 

without limitation, Jones Day, as counsel to the DIP Agent, seek payment 

of fees and expenses from the Debtors, such professional shall provide 

summary copies of its fee and expense statements or invoices to the U.S. 

Trustee and counsel to the Committee (if appointed) contemporaneously 

with the delivery of such fee and expense statements to the Debtors. The 

Debtors, any Committee, or the U.S. Trustee may dispute the payment of 

any portion of such invoiced fees and expenses (the “Disputed Invoiced 

Fees”) if a Debtor, any Committee that may be appointed in the Chapter 11 

Cases, or the U.S. Trustee notifies the submitting party in writing, within 

ten (10) days of the receipt of such fee and expense statement or invoice, 

setting forth the specific objections to the Disputed Invoiced Fees (to be 

followed by the filing with the Court, if necessary, of an objection, with at 

least ten (10) days’ prior written notice to the submitting party of any 

hearing on such objection). The Debtors shall promptly pay in full all such 

invoiced fees and expenses other than the Disputed Invoiced Fees.  

Notwithstanding the foregoing, the Debtors shall pay on or about the date 

of entry of the Interim Order all reasonable and documented fees, costs, and 

out-of-pocket expenses of the DIP Agent incurred on or prior to such date 

without the need for any professional engaged by the DIP Agent to first 

deliver a copy of its invoice as provided for herein (other than to the 

Debtors). No attorney or advisor to the DIP Agent or Prepetition Agent 

shall be required to file an application seeking compensation for services or 

reimbursement of expenses with the Court. Any and all fees, costs, and 

expenses paid prior to the Petition Date by any of the Debtors to the 

Prepetition Agent or DIP Agent (including the fees and expenses of Jones 

Day, as counsel to the DIP Agent) shall be approved in full in the Interim 

Order and the Final Order. The DIP Agent shall have the right to charge the 

DIP Facility for any such fees and costs (whether such costs were incurred 

prior to the Petition Date or after the Petition Date). To the extent the DIP 

Agent charges the DIP Facility for such fees and costs, they will become 

part of the DIP Facility. 

Interim DIP 

Order, ⁋ 28 

Indemnificati The Debtors shall indemnify and hold the DIP Secured Parties and each 

such entities’ current and former affiliates, and each such entity’s current 

Interim DIP 
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on and former directors, officers, managers and equityholders (regardless of 

whether such interests are held directly or indirectly), predecessors, 

successors and assigns, and direct and indirect subsidiaries, and each of 

such entity’s current and former officers, members, managers, directors, 

equityholders (regardless of whether such interests are held directly or 

indirectly), principals, members, employees, agents, independent 

contractors, representatives, managed accounts or funds, management 

companies, fund advisors, investment advisors, financial advisors, and 

partners (including both general and limited partners) (each an 

“Indemnified Party”) harmless from and against any and all claims, 

damages, losses, liabilities and expenses (including, without limitation, all 

fees and disbursements of attorneys and other professionals) to which any 

Indemnified Party may become liable or which may be incurred by or 

asserted against any Indemnified Party, in each case in connection with or 

arising out of or by reason of any investigation, litigation or proceeding 

arising out of or relating to or in connection with the DIP Facility, any 

obligation, or any act, event or transaction related or attendant thereto or 

any use or intended use of the proceeds of the DIP Facility, except to the 

extent the same is found in a final, nonappealable judgment by a court of 

competent jurisdiction to have resulted from such Indemnified Party’s own 

gross negligence or willful misconduct. The Debtors shall file a notice with 

the Court if any Indemnified Party asserts a claim against the Debtors under 

this paragraph. 

Order, ⁋ 36 

Releases, 

Waivers or 

Limitation on 

any Claim or 

Cause of 

Action 

Subject to the Challenge provisions in paragraph 30 of the DIP Orders, in 

exchange for good and valuable consideration, the adequacy of which is 

hereby confirmed, each of the Debtors, (in their own right, on behalf of 

their estates and their current and former direct and indirect subsidiaries, 

and each such entity’s and its current and former direct and indirect 

subsidiaries’ current and former directors, officers, managers, predecessors, 

and successors and assigns, and each of such entity’s current and former 

officers, members, managers, directors, principals, members, employees, 

agents, independent contractors, representatives, managed accounts or 

funds, management companies, fund advisors, investment advisors, 

financial advisors, partners (including both general and limited partners), 

and representatives, in each case to the extent permitted by applicable law 

and solely in such parties capacity as such) (collectively, the “Releasing 

Parties”) hereby unconditionally and irrevocably releases, acquits, 

absolves, forever discharges and covenants not to sue the DIP Secured 

Parties, the Prepetition Secured Parties, and each such entities’ current and 

former affiliates, and each such entity’s current and former directors, 

officers, managers and equityholders (regardless of whether such interests 

are held directly or indirectly), predecessors, successors and assigns, and 

direct and indirect subsidiaries, and each of such entity’s current and 

former officers, members, managers, directors, equityholders (regardless of 

whether such interests are held directly or indirectly), principals, members, 

employees, agents, independent contractors, representatives, managed 

accounts or funds, management companies, fund advisors, investment 

advisors, financial advisors, and partners (including both general and 

limited partners) (the “Released Parties”) and their respective property and 

assets from any and all acts and omissions of the Released Parties, and 

from any and all claims, interests, causes of action, avoidance actions, 

counterclaims, defenses, setoffs, demands, controversies, suits, judgments, 

costs, debts, sums of money, accounts, reckonings, bonds, bills, damages, 

obligations, objections, legal proceedings, equitable proceedings, 

Interim DIP 

Order, ⁋ 35 
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executions of any nature, type, or description and liabilities whatsoever 

(including any derivative claims asserted or assertable on behalf of the 

Debtors, their estates, or such entities’ successors or assigns, whether 

individually or collectively), which the Releasing Parties now have, may 

claim to have or may come to have against the Released Parties at any time 

arising prior to entry of the Interim Order, at law or in equity, by statute or 

common law, in contract or in tort, including, without limitation, (a) any 

so-called “lender liability” or equitable subordination claims or defenses, 

(b) any and all “claims” (as defined in the Bankruptcy Code) and causes of 

action arising under the Bankruptcy Code and (c) any and all offsets, 

defenses, claims, counterclaims, set off rights, objections, challenges, 

causes of action, and/or choses in action of any kind or nature whatsoever, 

whether liquidated or unliquidated, fixed or contingent, known or 

unknown, suspected or unsuspected, disputed or undisputed, whether 

arising at law or in equity, including any recharacterization, recoupment, 

subordination, disallowance, avoidance, challenge, or other claim or cause 

of action arising under or pursuant to section 105, chapter 5, or section 

724(a) of the Bankruptcy Code or under other similar provisions of 

applicable state, federal, or foreign laws, including without limitation, any 

right to assert any disgorgement, recovery, and further waives and releases 

any defense, right of counterclaim, right of setoff, or deduction on the 

payment of the Prepetition Obligations, but excluding obligations of the 

DIP Lenders to the Debtors under the DIP Credit Documents. The 

foregoing is in addition to and shall not in any way limit any other release, 

covenant not to sue, or waiver by the Releasing Parties in favor of the 

Released Parties. 

Stipulations 

Regarding 

Prepetition 

Claims & 

Liens 

Subject only to the limitations contained in paragraph 30 of the Interim 

Order, and after consultation with their attorneys and financial advisors, 

and in exchange for and as a material inducement to the Prepetition 

Secured Parties to agree to consent to access to their Cash Collateral, and 

subordination of the Prepetition Liens (as defined below) to the Carve-Out 

and DIP Liens (as defined below), the Debtors admit, stipulate, 

acknowledge, and agree to the statements set forth in this paragraph 

(collectively, the “Debtors’ Stipulations”): (i) on April 29, 2022, Crestline 

Direct Finance, L.P., a Delaware limited partnership, as administrative 

agent and collateral agent (the “Prepetition Agent”) and the lenders from 

time to time party thereto (the “Prepetition Lenders,” and collectively with 

the Prepetition Agent, the “Prepetition Secured Parties”) entered into that 

certain (a) Credit and Guaranty Agreement (as amended, restated, amended 

and restated, supplemented or otherwise modified from time to time prior 

to the date hereof, the “Prepetition Credit Agreement”) and (b) Pledge and 

Security Agreement, dated as of April 29, 2022 (the “Prepetition Security 

Agreement”, as amended, restated, amended and restated, supplemented or 

otherwise modified from time to time prior to the date hereof, and together 

with the Prepetition Credit Agreement and each of the agreements, 

instruments, and other documents and Credit Documents (under and as 

defined in the Prepetition Credit Agreement) executed in connection with 

the foregoing, the “Prepetition Credit Documents”) with certain of the 

Debtors as Credit Parties (as defined in the Prepetition Credit Agreement); 

(ii) as of the Petition Date, the Debtors who are Credit Parties (as defined in 

the Prepetition Credit Agreement) were and are justly and lawfully 

indebted and liable to the Prepetition Secured Parties, without defense, 

counterclaim, or offset of any kind, in an aggregate principal amount plus 

accrued and unpaid interest of not less than $250,559,557, plus fees, 

Interim Order, ⁋⁋ 

F, 30 
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expenses (including advisors’ and professionals’ fees and expenses, in each 

case, that are chargeable or reimbursable under the applicable agreements), 

disbursements, charges, claims, indemnities and other costs and obligations 

of whatever nature incurred in connection therewith which are chargeable 

or otherwise reimbursable under the applicable agreements or applicable 

law (collectively, the “Prepetition Obligations”); (iii) as set forth in the 

Prepetition Security Agreement, the Prepetition Obligations are secured by 

legal, valid, perfected, binding, enforceable, and nonavoidable liens and 

security interests on substantially all of the Debtors’ assets, including all of 

the Debtors’ existing and future acquired personal property and interests of 

any nature whatsoever, tangible and intangible, accounts receivable, 

general intangibles, payment intangibles, supporting obligations, 

investment property, commercial tort claims and other claims and causes of 

action, inventory, equipment and other goods, subsidiary capital stock, 

chattel paper, documents, instruments, deposit accounts, securities 

accounts, contract rights, patents, trademarks, copyrights and other 

intellectual property, letter of credit rights, money, insurance policies, and 

all proceeds, products, accessions, and rents and profits in respect of the 

foregoing (subject to customary exclusions for 35% of voting stock of 

direct foreign subsidiaries and other Excluded Assets, as defined in the 

Prepetition Security Agreement) of such Debtors who were and are Credit 

Parties (collectively, the “Prepetition Collateral”) to secure the Prepetition 

Obligations (collectively, the “Prepetition Liens”); (iv) the Prepetition 

Liens on the Prepetition Collateral were and are valid, binding, enforceable, 

non-avoidable, and properly perfected and were granted to, or for the 

benefit of, the Prepetition Secured Parties for fair consideration and 

reasonably equivalent value; (v) the Prepetition Liens were and are senior 

in priority over any and all other liens on the Prepetition Collateral, subject 

only to certain liens senior by operation of law or otherwise permitted by 

the Prepetition Credit Documents, solely to the extent any such permitted 

liens were, as of the Petition Date, valid, properly perfected (or are 

perfected subsequent to the Petition Date as permitted by section 546(b)), 

non-avoidable, and senior in priority to the Prepetition Liens (the 

“Permitted Prior Liens”); (vi) none of the Prepetition Secured Parties 

control (or have in the past controlled) the Debtors or their properties or 

operations, have authority to determine the manner in which any Debtor’s 

operations are conducted or are control persons or insiders of the Debtors 

by virtue of any actions taken with respect to, in connection with, related to 

or arising from the Prepetition Credit Documents or the DIP Credit 

Documents; and (vii) no claims or causes of action exist that are held by the 

Debtors or their estates against, or with respect to, any Prepetition Secured 

Party under the Prepetition Credit Documents or any other applicable law. 

The Debtors and their estates have no valid claims, objections, challenges, 

causes of action, and/or choses in action against any of the Prepetition 

Secured Parties or any of their respective affiliates, agents, attorneys, 

advisors, professionals, officers, directors, and employees with respect to 

the Prepetition Credit Documents, the Prepetition Obligations, or the 

Prepetition Liens whether arising at law or at equity, including, without 

limitation, any challenge, recharacterization, subordination, avoidance, 

recovery, disallowance, reduction, or other claims arising under or pursuant 

to sections 105, 502, 510, 541, 542 through 553, inclusive, or 558 of the 

Bankruptcy Code or applicable state law equivalents. 
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30(a) The Debtors’ stipulations, admissions, agreements, and releases 

contained in the Interim Order, including the Debtors’ Stipulations and the 

releases set forth in paragraph 30 (the “Releases”), shall be binding on the 

Debtors in all circumstances and for all purposes, including with respect to 

any Prepetition Obligations to the extent such obligations are 

recharacterized or not rolled-up into DIP Obligations. The Debtors’ 

stipulations, admissions, agreements, and releases contained in the Interim 

Order, including the Debtors’ Stipulations and the Releases, shall also be 

binding on all creditors and other parties in interest and all of their 

respective successors and assigns, including, without limitation, any 

statutory or non-statutory committees appointed or formed in the Chapter 

11 Cases, including the Committee (if appointed), and any other person or 

entity acting or seeking to act on behalf of the Debtors’ estates in all 

circumstances and for all purposes, unless an adversary proceeding or 

contested matter (a “Challenge”) is filed prior to the expiration of the 

following applicable period: (a) with respect to any party in interest other 

than a Committee, the earlier of (i) one business day prior to the hearing to 

consider approval of the Sale Transactions and (ii) 75 days after the entry 

of the Interim Order or (b) solely with respect to a Committee, the earlier of 

(i) 60 days after the appointment of the Committee, (ii) 75 days after the 

entry of the Interim Order, and (iii) one business day prior to the hearing to 

consider approval of the Sale Transactions (the “Challenge Period”) 

challenging the Debtors’ stipulations, admissions, agreements, and releases 

contained in the Interim Order, including the Debtors’ Stipulations and the 

Releases, and (ii) a final, non- appealable judgment is entered against a 

Released Party in such adversary proceeding or contested matter; provided 

that any pleadings filed in any Challenge shall set forth with specificity the 

basis for such Challenge (and any such Challenge not so specified prior to 

the Challenge Period shall be deemed forever, waived, released, and 

barred); provided further that any party in interest that fails to file a 

challenge within the Challenge Period shall be forever barred from 

asserting any claims against the Released Parties on behalf of any of the 

Debtors’ estates, or challenging in any manner the Debtors’ stipulations, 

admissions, agreements, and releases contained in the Interim Order, 

including the Debtors’ Stipulations and the Releases. 

 

(b) If no such Challenge is timely and properly filed prior to the Challenge 

Period or the Court does not rule in favor of the plaintiff in any such 

proceeding, then the Debtors’ stipulations, admissions, agreements, and 

releases contained in the Interim Order, including the Debtors’ Stipulations 

and the Releases, shall nonetheless remain binding and preclusive on the 

Committee (if appointed) and on any other person or entity and the 

Debtors. 

(c) Nothing in the Interim Order vests or confers on any Person (as defined 

in the Bankruptcy Code), including the Committee (if appointed) or any 

statutory or non-statutory committees appointed or formed in the Chapter 

11 Cases, standing or authority to pursue any claim or cause of action 

belonging to the Debtors or their estates, including, without limitation, 

Challenges with respect the Debtors’ stipulations, admissions, agreements, 

and other releases contained in the Interim Order, including the Debtors’ 

Stipulations and Releases, and all rights to object to such standing are 

expressly reserved. 
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Provision Summary  Location6 

(d) Any successor to the Debtors (including, without limitation, any chapter 

7 or chapter 11 trustee appointed or elected for any of the Debtors or any 

other estates representative appointed in the Chapter 11 Cases or any 

Successor Cases) shall be bound by the terms of the Interim Order and the 

Final Order to the same extent as the Debtors, including with respect to the 

Releases, to the extent (and on the terms) approved by the Interim Order 

and the Final Order. 

Avoidance 

Actions 

Subject to entry of the Final Order approving the same, the DIP Liens shall 

include a lien on Avoidance Action Proceeds. 

Interim DIP 

Order, ⁋ 5 

Section 552(b) 

Waiver 

Subject to and upon entry of the Final Order authorizing the same, the DIP 

Secured Parties and the Prepetition Secured Parties shall be entitled to all of 

the rights and benefits of section 552(b) of the Bankruptcy Code, and the 

“equities of the case” exception thereunder shall not apply to any of 

Prepetition Secured Parties or the DIP Secured Parties with respect to 

proceeds, product, offspring, or profits of any of the Prepetition Collateral 

or the DIP Collateral, as applicable. 

Interim DIP 

Order, ⁋ 34 

Section 506(c) 

Waiver 

Subject to and upon entry of the Final Order authorizing the same, except 

to the extent of the Carve-Out, no costs or expenses of administration that 

have been or may be incurred in the Chapter 11 Cases at any time shall be 

charged against the DIP Agent, the other DIP Secured Parties, the DIP 

Collateral, the Prepetition Agent, the Prepetition Secured Parties or the 

Prepetition Collateral pursuant to sections 105 or 506(c) of the Bankruptcy 

Code, or otherwise, without the prior written consent of the DIP Agent or 

the Prepetition Agent, as may be applicable, and no such consent shall be 

implied from any action, inaction, or acquiescence by any party. 

Interim DIP 

Order, ⁋ 32 

No 

Marshaling 

Subject to and upon entry of the Final Order authorizing the same, in no 

event shall the DIP Agent, the other DIP Secured Parties, the Prepetition 

Agent, or the Prepetition Secured Parties be subject to the equitable 

doctrine of “marshaling” or any other similar doctrine with respect to any 

of the DIP Collateral or the Prepetition Collateral, as applicable. 

Interim DIP 

Order, ⁋ 33 

 

8. The Debtors respectfully submit that the foregoing material terms are appropriate 

and necessary components of the consensual agreement with the DIP Secured Parties and 

Prepetition Secured Parties regarding the DIP Facility and use of Prepetition Collateral 

(including Cash Collateral), including the adequate protection of the Prepetition Secured Parties’ 

interests in its collateral. As set forth herein and in the DIP Declaration and First Day 

Declaration, granting the relief requested herein is critical to the continued operation of the 

Debtors’ business and will maximize the value of the Debtors’ estates for all stakeholders. 
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Accordingly, the Debtors’ respectfully submit that DIP Orders should be approved. See DIP 

Decl. ¶ 14-15, 18; First Day Decl. ¶¶ 105, 107, 119. 

DEBTORS’ PREPETITION SECURED DEBT  

9. Prior to the Petition Date, on April 29, 2022, Crestline Direct Finance, L.P., a 

Delaware limited partnership, as administrative agent and collateral agent (the “Prepetition 

Agent”), and the lenders from time to time party thereto (the “Prepetition Lenders,” and 

collectively with the Prepetition Agent, the “Prepetition Secured Parties”), entered into that 

certain Credit and Guaranty Agreement (as amended, restated, amended and restated, 

supplemented or otherwise modified from time to time prior to the date hereof, the “Prepetition 

Credit Agreement” and together with each of the agreements, instruments, and other documents 

and Credit Documents (under and as defined therein) executed in connection with the Prepetition 

Credit Agreement, the “Prepetition Credit Documents”) with certain of the Debtors as Credit 

Parties (as defined in the Prepetition Credit Agreement).  

10. As of the Petition Date, there was $250,559,557 in aggregate outstanding 

principal and accrued and unpaid interest under the Prepetition Credit Documents, plus fees, 

expenses (including advisors’ and professionals’ fees and expenses, in each case, that are 

chargeable or reimbursable under the applicable agreements), disbursements, charges, claims, 

indemnities and other costs and obligations in connection therewith (collectively, the 

“Prepetition Obligations”).  

11. As set forth in the Pledge and Security Agreement, dated as of April 29, 2022 (the 

“Prepetition Security Agreement”), among the Debtors and the Prepetition Agent, the Prepetition 

Obligations are secured by legal, valid, perfected, binding, enforceable, and nonavoidable liens 

and security interests on substantially all of the Debtors’ assets, including all of the Debtors’ 

existing and future acquired personal property and interests of any nature whatsoever, tangible 
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and intangible, accounts receivable, general intangibles, payment intangibles, supporting 

obligations, investment property, commercial tort claims and other claims and causes of action, 

inventory, equipment and other goods, subsidiary capital stock, chattel paper, documents, 

instruments, deposit accounts, securities accounts, contract rights, patents, trademarks, 

copyrights and other intellectual property, letter of credit rights, money, insurance policies, and 

all proceeds, products, accessions, and rents and profits in respect of the foregoing (subject to 

customary exclusions for 35% of voting stock of direct foreign subsidiaries and other Excluded 

Assets, as defined in the Prepetition Security Agreement) of such Debtors who were and are 

Credit Parties (the “Prepetition Collateral”) to secure the Prepetition Obligations (collectively, 

the “Prepetition Liens”). 

12. Details concerning the Debtors’ unsecured obligations are set forth in the First 

Day Declaration.  

DEBTORS’ IMMEDIATE NEED FOR POSTPETITION FINANCING  

AND USE OF CASH COLLATERAL 

 

13. As described in the DIP Declaration and First Day Declaration, the Debtors are in 

need of an immediate infusion of liquidity to ensure sufficient working capital to operate their 

businesses in the ordinary course, pay their employees and vendors, service their customers, and 

pursue a value maximizing sale transaction during these Chapter 11 Cases. Absent the liquidity 

provided under the proposed DIP Facility at the outset of these Chapter 11 Cases, the Debtors’ 

estates will be materially and irreparably harmed. See DIP Decl. ¶ 15; First Day Decl. ¶¶ 105, 

115. 

14. The Debtors engaged Paladin Management Group (“Paladin”) prior to the Petition 

Date as their financial advisor to help the Debtors address liquidity constraints. To that end, as 

described more fully in the First Day Declaration, during the prepetition period, the Debtors, 
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with the assistance of Paladin, prepared a Budget outlining the Debtors’ funding needs in the 

initial thirteen (13) weeks after the Petition Date. As described in the First Day Declaration, the 

Budget is fair, reasonable, and appropriate under the circumstances here. See First Day Decl.                

¶ 109. 

THE MILESTONES THAT THE DEBTORS MUST MEET UNDER  

THE TERMS OF THE DIP FACILITY ARE REASONABLE 

 

15. As detailed in the summary chart of material terms of the DIP Facility, supra ¶ 7, 

the DIP Facility includes certain milestones that the DIP Lenders required as a condition to 

provide the DIP Facility. The Debtors must meet these milestones throughout these Chapter 11 

Cases. Failure to do so would constitute an event of default under the DIP Credit Agreement. 

These milestones were heavily negotiated and required by the DIP Lender as a condition to 

providing the DIP Facility. See First Day Decl. ¶ 114.  

16. The DIP Facility, including the milestones, serves as an important component of 

these Chapter 11 Cases because it will provide the Debtors with the stability and certainty they 

need to operate in the ordinary course of business while the Debtors conduct a sale process. The 

continued and viable operation of the Debtors’ business would not be possible absent access to 

the DIP Facility. The DIP Facility, and the Debtors’ ability to achieve the milestones 

contemplated therein, will prevent interruptions to the Debtors’ operations, preserve the Debtors’ 

ability to maintain ordinary course relationships with their employees, customers, and vendors, 

satisfy working capital needs in the ordinary course, and enable the Debtors to facilitate a sale 

process to maximize the value of their estates. See First Day Decl. ¶¶ 114-115. 

 

 

Case 26-80002-swe11    Doc 11    Filed 04/27/26    Entered 04/27/26 06:23:51    Desc Main
Document      Page 33 of 50



     

 

34 

  

DIP FACILITY WAS NEGOTIATED IN GOOD FAITH  

AND AT ARM’S LENGTH  

 

17. As set forth in the First Day Declaration, the DIP Facility is the product of 

extensive, good faith, arms’ length negotiations among the Debtors and the DIP Secured Parties, 

which was represented by experienced legal and financial advisors. The Debtors and the 

Debtors’ advisors actively negotiated the terms and provisions of the DIP Facility leading up to 

the Petition Date, ultimately resulting in the deal embodied in the DIP Credit Agreement and 

Interim Order. See First Day Decl. ¶¶ 108-110, 112. 

18. As set forth in the First Day Declaration, based on extensive negotiations among 

the parties, the Debtors respectfully submit that the DIP Facility represents the best financing 

option reasonably available to the Debtors under the circumstances. See First Day Decl. ¶ 118. 

The claim priority, liens, and other protections (including the Roll-Up) to be granted to the DIP 

Secured Parties pursuant to the DIP Facility, were essential features of the DIP Facility, without 

which the DIP Secured Parties would not have committed to provide funding for the Debtors. 

Specifically with respect to the Roll-Up Loans of $3.4 million of the outstanding principal 

amount of the Prepetition Obligation upon entry of the Interim Order, such amount was funded 

to the Debtors to enable the Debtors to prepare for these Chapter 11 Cases and was funded on the 

condition that it would be rolled-up on entry of the Interim Order. The DIP Secured Parties 

would not otherwise provide the DIP Facility without the inclusion of the Roll-Up. Further, the 

contemplated fees and other terms of the DIP Financing (including the Roll-Up) were the subject 

of arm’s-length and good faith negotiations. See First Day Decl. ¶¶ 110-111,116. 

DEBTORS’ EFFORTS TO OBTAIN POSTPETITION FINANCING  

19. As detailed in the DIP Declaration, at the direction of the Debtors, Paladin 

solicited third-party interest in providing DIP financing to the Debtors. Specifically, Paladin 
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contacted five institutions to solicit offers to provide the Debtors with DIP financing to support 

these Chapter 11 Cases. Despite such efforts, the Debtors did not receive any proposals for post-

petition financing from third parties. See DIP Decl. ¶¶ 10-11. 

20. Accordingly, as detailed in the First Day Declaration, the Debtors’ financing 

process focused primarily on developing an actionable proposal with the DIP Lenders, with 

safeguards established at protecting the integrity of the Debtors’ process as it negotiated with the 

DIP Secured Parties. 

THE DIP FACILITY AND CASH COLLATERAL TERMS SHOULD BE APPROVED  

I. The Debtors Should be Authorized to Obtain Postpetition Financing through the 

DIP Credit Documents.  

21. The Debtors satisfy the requirements for relief under section 364 of the 

Bankruptcy Code, which authorizes a debtor to obtain secured or superpriority financing under 

certain circumstances. As detailed in the DIP Declaration, the Debtors were unable to procure 

financing in the form of unsecured credit, which would be allowable under section 503(b)(1) or 

as an administrative expense, in accordance with sections 364(a) or (b) of the Bankruptcy Code. 

The Debtors also negotiated vigorously, and at arm’s length with the DIP Secured Parties to 

secure the DIP Facility on the terms described herein. For these reasons, as discussed further 

below, the Debtors satisfy the necessary conditions under section 364 for authority to enter into 

the DIP Facility and incur the DIP Obligations.  

A. Entering into the DIP Facility is a Sound Exercise of Business Judgment. 

22. The Court should authorize the Debtors, in the sound exercise of their sound 

business judgment, to enter into the DIP Credit Documents and obtain access to the DIP Facility. 

If an agreement to obtain secured credit does not run afoul of the provisions of, and policies 

underlying, the Bankruptcy Code, courts give a debtor considerable deference in acting in 
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accordance with its sound business judgment in obtaining postpetition credit. See, e.g., In re N. 

Bay Gen. Hosp., Inc., No. 08-20368 (Bankr. S.D. Tex. July 11, 2008) [Docket No. 21] (order 

approving post-petition financing on an interim basis as exercise of Debtors’ business judgment); 

In re ERG Intermediate Holdings, L.L.C., Case No. 15-31858-hdh-11 (Bankr. N.D. Tex. May 4, 

2015) [Docket No. 43] (same). 

23. The Fifth Circuit has described the business judgment standard as a flexible one, 

which will be satisfied if a debtor articulates a business justification and the decision furthers the 

interests of the debtor and other parties in interest. See ASARCO, Inc. v. Elliott Mgmt. (In re 

ASARCO, L.L.C.), 650 F.3d 593, 601 (5th Cir. 2011) (in the context of section 363 of the 

Bankruptcy Code). To determine whether the business judgment test is met, “the court is 

required to examine whether a reasonable business person would make a similar decision under 

similar circumstances.” In re Dura Auto. Sys. Inc., No. 06-11202 (KJC), 2007 WL 7728109, at 

*97 (Bankr. D. Del. Aug. 15, 2007) (citation omitted); see also Richmond Leasing Co. v. Cap. 

Bank. N.A., 762 F.2d 1303, 1311 (5th Cir. 1985) (“[m]ore exacting scrutiny [than the business 

judgment standard] would slow the administration of the Debtor’s estate and increase its costs, 

interfere with the Bankruptcy Code’s provision for private control of administration of the estate, 

and threaten the court’s ability to control a case impartially.” (first citing In re Airlift Int’l, Inc., 

18 B.R. 787, 789 (Bankr. S.D. Fla. 1982); and then citing In re Curlew Valley Assocs., 14 B.R. 

506, 509–514 (Bankr. D. Utah 1981))); In re Estrada, No. 16-80003-G3-11, 2016 WL 745536, 

at *3 (Bankr. S.D. Tex. Feb. 24, 2016) (“In determining whether to approve a motion to obtain 

credit, courts generally permit debtors in possession to exercise their basic business judgment 

consistent with their fiduciary duties.”) (citing In re Ames Dep’t Stores, Inc., 115 B.R. 34 (Bankr. 

S.D.N.Y.1990)). In considering whether the terms of postpetition financings are fair and 
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reasonable, courts consider the terms in light of the relative circumstances of both the debtor and 

the potential lender. In re Farmland Indus., Inc., 294 B.R. 855, 880 (Bankr. W.D. Mo. 2003). 

24. Roll-Up Loans. Upon the entry of the Interim Order, the Debtors are seeking to 

roll-up $3.4 million or Prepetition Obligations into Roll-Up Loans. In addition, upon entry of the 

Final Order, the Debtors are seeking to roll-up an additional $19.4 million of Prepetition 

Obligations into Roll-Up Loans. The DIP Facility contemplates an overall ratio of Roll-Up 

Loans to New Money Loans of approximately 2:1.  That is, for every $1 of new money 

advanced, approximately $2 of prepetition debt will be rolled up. Pending the Final Hearing, the 

Debtors seek authority to borrow up to $4.2 million of New Money Loans, and $3.4 million of 

Roll-Up Loans. On a final basis, the Debtors seek to borrow an aggregate of $11.4 million in 

New Money Loans and an aggregate of $22.8 million in Roll-Up Loans.  

25. The Roll-Up Loans will be entitled to all of the priorities, privileges, rights, and 

other benefits afforded to the other DIP Obligations under the Interim Order, Final Order, and 

the DIP Credit Documents. Roll-ups are “routinely made” in the context of debtor-in-possession 

financing, and should be approved here. See, e.g., In re Energy Fut. Hold. Corp., 2015 WL 

729666, *7 (D. Del. Feb. 19, 2015); In re Buca Texas Restaurants, L.P., Case No. 24-80058 

(SGJ) (Bankr. N.D. Tex Aug. 29, 2024) [Dkt. 77] (interim order authorizing $5.8 million in new 

money financing plus $5.05 million roll-up);  In re Studio Movie Grill Holdings, LLC, Case No. 

20-32633 (SGJ) (Bankr. N.D. Tex. Oct. 27, 2020) [Docket No. 52] (authorizing DIP advance in 

interim order in order to repay prepetition loan obligations); In re Rockall Energy Holdings, 

LLC, Case No. 22-90000 (MXM) (Bankr. N.D. Tex May 3, 2022) [Dkt. 408] (authorizing $17 

million in new money financing plus a $34 million roll-up). 
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26. The Roll Up Loans—including authorization of the $3.4 million of Prepetition 

Obligations to be rolled-up upon entry of the Interim Order—were negotiated at arm’s length 

with the DIP Secured Parties and Prepetition Secured Parties. As set forth in the First Day 

Declaration, the Prepetition Secured Parties would not otherwise have consented to the use of 

their Cash Collateral and the DIP Lenders would not be willing to provide the DIP Facility 

without the conversion of certain Prepetition Obligations into Roll-Up Loans, including those 

Prepetition Obligations that were provided immediately prior to the Petition Date to fund the 

Debtors’ preparation of these Chapter 11 Cases. See First Day Decl. ¶¶ 110-111. 

27. Economic Terms. As set forth in the First Day Declaration, the economic terms of 

the DIP Facility are the product of extensive, good faith, arm’s length negotiations among the 

Debtors and the DIP Secured Parties. The claim priority, liens, and other protections (including 

the waivers of section 506(c) and the equities of the case exception under section 552(b), waiver 

of marshalling, and granting of liens on Avoidance Action Proceeds upon entry of the Final 

Order), were essential features of the facility without which the DIP Lenders would not have 

committed to provide funding for the Debtors. See First Day Decl. ¶ 112. As further set forth in 

the First Day Declaration, the Debtors believe that these protections are comparable to other 

debtor in possession financings and generally consistent with market terms for companies facing 

similar circumstances as the Debtors. Accordingly, the Debtors have exercised sound business 

judgment in negotiating these protections. See First Day Decl. ¶ 112. 

28. As set forth in the First Day Declaration, the Debtors negotiated the DIP Credit 

Documents with the DIP Secured Parties in good faith, at arm’s length, and with the assistance of 

their advisors, and the Debtors believe that they have obtained the best financing available under 

the circumstance, in an amount sufficient to fund operations and the costs of these Chapter 11 
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Cases, and on reasonable terms. See First Day Decl. ¶¶ 106-107, 109-110. The Debtors believe 

the DIP Facility represents the best available financing after a market canvass of potential 

alternative financing sources. Accordingly, the Court should authorize the Debtors’ entry into the 

DIP Credit Documents as a reasonable exercise of the Debtors’ business judgment. 

B. The Debtor Should be Authorized to Obtain DIP Financing on a Secured and 

Superpriority Basis. 

29. Section 364 of the Bankruptcy Code distinguishes among (a) obtaining unsecured 

credit in the ordinary course of business, (b) obtaining unsecured credit out of the ordinary 

course of business and (c) obtaining credit with specialized priority or with security. See 11 

U.S.C. § 364. If a debtor in possession cannot obtain postpetition credit on an unsecured basis 

pursuant to section 364(b) of the Bankruptcy Code, a court may authorize a debtor to obtain 

credit or to incur debt, the repayment of which is entitled to superpriority administrative expense 

status, or is secured by a senior lien on unencumbered property, or a junior lien on encumbered 

property, or a combination of the foregoing. See 11 U.S.C. § 364(c). In addition, pursuant to 

section 364(d) of the Bankruptcy Code, a court may authorize a debtor to obtain postpetition 

credit secured by a lien that is equal or senior in priority to existing liens on encumbered 

property (i.e., a “priming” lien) when a debtor is unable to obtain credit on other terms and the 

interests of existing lienholders are adequately protected, or if the existing lienholders consent to 

such priming. That is the situation the Debtors are faced with. 

30. The Debtors propose to grant the DIP Agent, on its own behalf and on behalf of 

the other DIP Secured Parties, the following DIP Liens, subject to and subordinate to the Carve-

Out: 

(a) pursuant to section 364(d) of the Bankruptcy Code, priming first-priority DIP 

Liens on all assets of the Debtors, in all respects senior in priority to the 

Prepetition Liens; 

Case 26-80002-swe11    Doc 11    Filed 04/27/26    Entered 04/27/26 06:23:51    Desc Main
Document      Page 39 of 50



     

 

40 

  

(b) pursuant to section 364(c)(2) of the Bankruptcy Code, first-priority DIP Liens on 

all assets of the Debtors not subject to a valid, perfected, and nonavoidable lien in 

existence as of the Petition Date (or as such lien may be perfected after the 

Petition Date to the extent permitted by section 546 of the Bankruptcy Code); and  

(c) pursuant to section 364(c)(3) of the Bankruptcy Code, junior DIP Liens on all 

assets of the Debtors subject to Permitted Prior Liens on the Petition Date. 

31. In addition to the DIP Liens, the Debtors propose to grant the DIP Agent, on its 

own behalf and on behalf of the other DIP Secured Parties, allowed superpriority administrative 

expense claims pursuant to section 364(c)(1) of the Bankruptcy Code against each of the Debtors 

in each of the Chapter 11 Cases and any Successor Cases (collectively, the “DIP Superpriority 

Claims”) for all DIP Obligations with priority over any and all administrative expense claims and 

unsecured claims against the Debtors or their estates in any of the Chapter 11 Cases or any 

Successor Cases, at any time existing or arising, of any kind or nature whatsoever, subject to the 

Carve-Out. 

32. Therefore, the approval of the DIP Facility is governed by both sections 364(c) 

and 364(d) of the Bankruptcy Code. 

i. The Debtors Satisfy the Conditions Under Section 364(c) to Obtain 

Financing on a Superpriority and Secured Basis. 

33. In the event that a debtor demonstrates that it is unable to obtain unsecured credit 

allowable as an administrative expense under section 503(b)(1) of the Bankruptcy Code, section 

364(c) provides that a court: 

may authorize the obtaining of credit or the incurring of debt                     

(1) with priority over any or all administrative expenses of the kind 

specified in section 503(b) or 507(b) of [the Bankruptcy Code];                  

(2) secured by a lien on property of the estates that is not otherwise 

subject to a lien; or (3) secured by a junior lien on property of the 

estates that is subject to a lien. 

11 U.S.C. § 364(c). 
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34. In determining whether to authorize financing under 364(c) of the Bankruptcy 

Code, courts will consider whether (i) the Debtors’ efforts to obtain unsecured credit under 

sections 364(a) and 364(b) of the Bankruptcy Code, (ii) the credit transaction benefits the debtor 

and is necessary to preserve estates assets, and (iii) the terms of the credit transaction are fair, 

reasonable, and adequate, given the circumstances of the debtor and proposed lender. In re 

Republic Airways Holdings Inc., No. 16-10429 (SHL), 2016 WL 2616717, at *11 (Bankr. 

S.D.N.Y. May 4, 2016); (citing In re Los Angeles Dodgers LLC, 457 B.R. 308, 312 (Bankr. D. 

Del. 2011)); In re Ames Dep’t Stores, Inc., 115 B.R. at 37-40. 

35. First, to show that the credit required is not obtainable on an unsecured basis, a 

debtor need only demonstrate “by a good faith effort that credit was not available without” the 

protections of sections 364(c) of the Bankruptcy Code. Bray v. Shenandoah Fed. Savs. & Loan 

Ass’n (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986) (stating section 364 “imposes 

no duty to seek credit from every possible lender before concluding that such credit is 

unavailable”). As set forth in the DIP Declaration, the Debtors have not been able to obtain 

unsecured credit or an alternative debtor-in-possession financing facility on better terms than 

those set forth in the DIP Credit Documents (or on any other terms), and there are no better 

offers available to the Debtors or before the Court at this time. See DIP Decl. ¶¶ 11, 12, 118. 

36. Second, as set forth in the First Day Declaration, the DIP Facility is necessary to 

preserve the Debtors’ estates and enable the Debtors to operate their business and run its sale 

process. See First Day Decl. ¶¶ 107, 115. Absent the DIP Facility, which will provide the 

Debtors with sufficient liquidity to administer these Chapter 11 Cases, the value of the Debtors’ 

estates would be significantly impaired to the detriment of all stakeholders. See First Day Decl.   

¶ 115. Without the DIP Facility, the Debtors lack sufficient funds to operate their enterprise, 
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continue paying their debts as they come due, and cover the projected costs of these Chapter 11 

Cases. See First Day Decl. ¶¶ 107, 115.   

37. Third, as set forth in the DIP Declaration and First Day Declaration, the terms of 

the DIP Facility are fair, reasonable, and adequate under the circumstances. The DIP Facility is 

the best financing available to the Debtors under the circumstances and will allow the Debtors to 

maximize the value of the Debtors’ estates for the benefit of all stakeholders. See DIP Decl. ¶¶ 

11-12; First Day Decl. ¶¶ 110, 113, 118. 

38. In light of the foregoing, the Court should authorize the Debtors to provide the 

DIP Secured Parties with the DIP Superpriority Claims and DIP Liens in accordance with the 

DIP Credit Documents and the DIP Orders, as provided for in section 364(c) of the Bankruptcy 

Code. 

ii. The Debtors Should Be Authorized to Grant Priming Liens Under 

Section 364(d) of the Bankruptcy Code. 

39. Section 364(d) provides that a debtor may obtain credit secured by a senior or 

equal lien on property of the estates already subject to a lien where the debtor is “unable to 

obtain such credit otherwise” and “there is adequate protection of the interest of the holder of the 

lien on the property of the estates on which such senior or equal lien is proposed to be granted.” 

11 U.S.C. § 364(d)(1). The debtor may incur “priming” liens to secured obligations under a DIP 

facility if they are unable to obtain unsecured or junior secured credit and either (a) the affected 

secured lenders consent, or (b) adequate protection exists for such priming lien. See Anchor 

Savs. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 122 (N.D. Ga. 1989) (“[B]y tacitly consenting 

to the superpriority lien, those [undersecured] creditors relieved the debtor of having to 

demonstrate that they were adequately protected.”). 
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40. The Debtors submit that the priming of the Prepetition Liens by the DIP Liens, 

subject to the Carve-Out and, if applicable, any Permitted Prior Liens, should be approved by the 

Court because (a) as noted, the Debtors were unable to obtain financing based on an unsecured 

or junior secured basis, and (b) the Prepetition Secured Parties have consented to the DIP Liens 

and adequate protection is being provided to them pursuant to the DIP Orders. Specifically, the 

Prepetition Secured Parties are receiving adequate protection as follows: 

(a) Adequate Protection Liens. The Prepetition Secured Parties will be granted a 

valid, perfected replacement security interest in and lien on the DIP Collateral 

(the “Adequate Protection Liens”), which security interests and liens shall be 

subject to and subordinate in all respects only to (A) the Carve-Out, (B) the DIP 

Liens, and (C) the Permitted Prior Liens. The Adequate Protection Liens will not 

be (i) subject or subordinate to (A) any lien or security interest that is avoided and 

preserved for the benefit of the Debtors and their estates under section 551 of the 

Bankruptcy Code or (B) any lien or security interest arising after the Petition 

Date, subject only to the DIP Liens and the Carve-Out. The Adequate Protection 

Liens shall be in addition to all valid and enforceable liens and security interests 

now existing in favor of the Prepetition Secured Parties.  

(b) Section 507(b) Claims. The Prepetition Secured Parties will be granted an allowed 

administrative expense claim against the Debtors on a joint and several basis with 

priority over all other administrative claims in the Chapter 11 Cases (other than 

the DIP Superpriority Claims), which 507(b) Claims shall have recourse to and be 

payable from all prepetition and postpetition property of the Debtors, excluding 

the Carve-Out, to which the 507(b) Claims shall be subject and subordinate to in 

all respects. 

Accordingly, the Debtors have satisfied the requirements of section 364(d) of the Bankruptcy 

Code for priming the Prepetition Liens by the DIP Liens.  

C. The Scope of the Carve Out is Appropriate. 

41. All of the liens, security interests, and superpriority claims granted to the DIP 

Secured Parties and Prepetition Secured Parties pursuant to the DIP Orders are subject to the 

Carve-Out. Without the Carve-Out, the Debtors’ estates or other parties in interest could be 

harmed because the services that professionals might otherwise provide in these Chapter 11 

Cases could be restricted. See In re Ames Dep’t Stores, 115 B.R. at 38 (observing that courts 
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insist on carve-outs for professionals representing parties in interest because “[a]bsent such 

protection, the collective rights and expectations of all parties-in-interest are sorely prejudiced”). 

Additionally, the Carve-Out protects against administrative insolvency during the pendency of 

these Chapter 11 Cases by ensuring that funds are available to pay U.S. Trustee’s fees and 

professional fees of the Debtors and any Committee. 

D. The Debtors Should be Authorized to Pay Fees and Interest Required by the 

DIP Credit Documents. 

42. The Debtors have agreed to pay certain interest and fees in connection with the 

DIP Facility, which are integral to the overall financing package. As set forth in the First Day 

Declaration, the fees and other economic terms of the DIP Facility were all negotiated at arm’s 

length and with proper safeguards in place. Therefore, under the circumstances, the terms of the 

DIP Facility, which include the Upfront Fee, the Administration Fee, and unused commitment 

fees payable in connection therewith, are the most favorable terms the Debtors could obtain. See 

First Day Decl. ¶ 116. Furthermore, as set forth in the First Day Declaration, the Debtors submit 

that the interest payments and fees required by the DIP Facility are reasonable, comparable to 

other debtor in possession financings, and generally consistent with market terms for companies 

facing similar circumstances as the Debtors. See First Day Decl. ¶ 116. Courts in this district 

have approved the payment of similar fees in large or complex chapter 11 cases. See, e.g., In re 

Ebix, Inc., No. 23-80004 (SWE) (Bankr. N.D. Tex. Dec. 19, 2023) [Docket No. 64, ¶¶ 4(b), (c)] 

(approving upfront and exit fees of 3% and 2% of committed amount, respectively); In re 

Tuesday Morning Corp., No. 20-31476 (HDH) (Bankr. N.D. Tex. May 28, 2020) [Docket No. 

67, ¶ 71] (approving an upfront fee of 2.0% to the DIP Facility). Therefore, the Debtors believe 

that under these circumstances, authorization to pay the fees and interest required under the DIP 

Credit Documents is warranted. 
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E. The DIP Secured Parties and Prepetition Secured Parties Should be Deemed 

Good Faith Lenders under Section 364(e). 

43. Section 364(e) of the Bankruptcy Code protects a good faith lender’s right to 

collect on loans extended to a debtor, and its rights with respect to liens securing those loans, 

even if the authority of the debtor to obtain such loans or grant such liens is later reversed or 

modified on appeal. Section 364(e) provides that: 

The reversal or modification on appeal of an authorization under 

this section [364 of the Bankruptcy Code] to obtain credit or incur 

debt, or of a grant under this section of a priority or a lien, does not 

affect the validity of any debt so incurred, or any priority or lien so 

granted, to an entity that extended such credit in good faith, 

whether or not such entity knew of the pendency of the appeal, 

unless such authorization and the incurring of such debt, or the 

granting of such priority or lien, were stayed pending appeal. 

11 U.S.C. § 364(e). 

44. As set forth in the First Day Declaration, negotiations of the DIP Facility and use 

of Cash Collateral were conducted in good faith and at arm’s length with the DIP Secured Parties 

and the Prepetition Secured Parties. See First Day Decl. ¶¶ 109, 112. The proceeds of the DIP 

Facility and Cash Collateral will be used only for purposes that are permissible under the 

Bankruptcy Code and in accordance with the terms of the DIP Orders and DIP Credit 

Documents. Accordingly, the Court should find that the DIP Agent, the other DIP Secured 

Parties, and the Prepetition Secured Parties are “good faith” lenders within the meaning of 

section 364(e) of the Bankruptcy Code and therefore entitled to all of the protections afforded 

thereby. 

II. The Debtor Should Be Authorized to Use Cash Collateral. 

45. A debtor’s use of property of its estates, including cash collateral, is governed by 

section 363 of the Bankruptcy Code, which provides, in pertinent part: 

The trustee may not use, sell, or lease cash collateral . . . unless— 
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(A) each entity that has an interest in such cash 

collateral consents; or 

(B) the court, after notice and a hearing, authorizes such 

use, sale, or lease in accordance with the provisions of this 

section [363]. 

11 U.S.C. § 363(c)(2). Furthermore, section 363(e) provides that “on request of an entity that has 

an interest in property . . . proposed to be used, sold or leased, by the trustee, the court, with or 

without a hearing, shall prohibit or condition such use, sale, or lease as is necessary to provide 

adequate protection of such interest.” 11 U.S.C. § 363(e). 

46. Here, the Debtors have satisfied the standards of section 363(c)(2) of the 

Bankruptcy Code because the Prepetition Secured Parties consented to the Debtors’ use of their 

Cash Collateral, subject to the terms and limitations set forth in the Interim Order and to be set 

forth in Final Order. As part of the Prepetition Secured Parties’ consent to the Debtors’ use of 

Cash Collateral, subject to Court approval, the Debtors have agreed to provide the Prepetition 

Secured Parties with the adequate protection described above in this Motion. 

47. The Debtors therefore submit that the proposed adequate protection is (a) fair and 

reasonable, (b) necessary to satisfy the requirements of sections 363(c)(2) and 363(e) of the 

Bankruptcy Code, and (c) in the best interests of the Debtors and their estates. 

III. Modification of the Automatic Stay Is Warranted. 

48. The relief requested herein contemplates a modification of the automatic stay to 

the extent necessary to permit the DIP Secured Parties to exercise all rights and remedies, and to 

take certain actions without further order of or application to the Court, upon the occurrence and 

during the continuance of any Event of Default, subject to the Remedies Notice Period.  

49. Upon the expiration of the Remedies Notice Period, pursuant to the DIP Orders, 

the DIP Secured Parties may: (a) terminate, reduce, or restrict the Debtors’ use of any Cash 
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Collateral; (b) cease or reduce making any DIP Loans; (c) declare all DIP Obligations to be 

immediately due and payable; (d) charge the default rate of interest on the DIP Loans; and                 

(e) take any other actions or exercise any other rights or remedies permitted under the DIP 

Orders, the DIP Credit Documents or applicable law to effect the repayment of the DIP 

Obligations. As set forth in the First Day Declaration, these provisions were part of the 

negotiations over the terms and conditions of the DIP Facility and use of Cash Collateral. See 

First Day Decl. ¶ 117. Notably, and to protect the rights and interests of the Debtors and other 

parties in interest in these Chapter 11 Cases, the exercise of remedies (including remedies with 

respect to prepetition claims and collateral) will be subject to five days’ notice to allow the 

Debtors and other parties in interest to seek other relief. Under these circumstances, the Debtors 

believe that the extent of the modifications to the automatic stay under the Interim Order, and the 

Final Order, once approved, is reasonable and should be approved. 

IV. Immediate Access to the DIP Facility and Cash Collateral Should be Approved. 

50. The Court may grant interim relief in respect of a motion filed pursuant to section 

363(c) or 364 of the Bankruptcy Code if, as here, interim relief is “necessary to avoid immediate 

and irreparable harm to the estates pending a final hearing.” Fed. R. Bankr. P. 4001(b)(2), (c)(2). 

In examining requests for interim relief under this rule, courts generally apply the same business 

judgment standard applicable to other business decisions. See In re Ames Dep’t Stores, 115 B.R. 

at 40. 

51. Here, the Debtors will suffer immediate and irreparable harm if the interim relief 

requested herein is not granted promptly, as the DIP Loans and access to Cash Collateral are 

necessary and critically needed for the Debtors to operate in and fund these Chapter 11 Cases, 

including the sale process. As set forth in the First Day Declaration, the Debtors and its advisors 

evaluated all strategic alternatives to bring the Debtors near-term stability from a liquidity 
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perspective. Approval of the DIP Facility and access to Cash Collateral will allow the Debtors to 

operate their businesses, fund payroll obligations for employees remaining in their respective 

roles to support the sale process, and effective administration of the Chapter 11 Cases. 

Accordingly, the Debtors request the Court grant the interim relief requested herein to be 

effective immediately, and then to grant such relief on a final basis pursuant to the Final Order. 

EMERGENCY CONSIDERATION  

52. The Debtors request emergency consideration of this Motion pursuant to 

Bankruptcy Rule 6003, which empowers a court to grant relief within the first 21 days after the 

commencement of a chapter 11 case “to the extent that relief is necessary to avoid immediate and 

irreparable harm,” and paragraph 8 of the Complex Case Procedures pursuant to the General 

Order 2026-02 and Local Rule 1001-1(b). The failure to receive the requested relief during the 

first 21 or so days of this chapter 11 case would severely disrupt the Debtors’ operations and 

significantly impact the Debtors’ ability to move forward swiftly and efficiently with a value-

maximizing transaction. Accordingly, the Debtors have satisfied the “immediate and irreparable 

harm” standard of Bankruptcy Rule 6003 and, therefore, respectfully request that the Court 

approve the relief requested in this Motion on an emergency basis.  

REQUEST FOR FINAL HEARING  

53. Pursuant to Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that 

the Court set a date for the Final Hearing to consider entry of the Final Order. The Debtors 

request that it be authorized to serve a copy of the signed Interim Order, which fixes the time and 

date for the filing of any objections by first class mail and e-mail upon the notice parties listed 

below. The Debtors further request that the Court consider such notice of the Final Hearing to be 

sufficient notice under Bankruptcy Rule 4001(c)(2). 
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REQUEST FOR BANKRUPTCY RULE 6004 WAIVERS  

54. The Debtors request a waiver of any applicable notice requirements under 

Bankruptcy Rule 6004(a) and any stay of the order granting the relief requested herein pursuant 

to Bankruptcy Rule 6004(h). The relief requested herein is necessary to avoid immediate and 

irreparable harm to the Debtors’ ongoing operations and value-maximization process. 

Accordingly, ample cause exists to justify the waiver of the notice requirements under 

Bankruptcy Rule 6004(a) and the 14-day stay imposed by Bankruptcy Rule 6004(h), to the 

extent such notice requirements and such stay apply. 

NOTICE 

55. The Debtors will provide notice of this Motion to: (i) the United States Trustee’s 

Office for Region 6; (ii) the Debtors’ collective twenty largest unsecured creditors on a 

consolidated basis; (iii) Crestline, Direct Finance, L.P., as DIP Agent; (iv) Jones Day, as counsel 

to the DIP Agent; (v) the Internal Revenue Service; and (vi) any other party that has requested 

notice pursuant to Bankruptcy Rule 2002 as of the time of service. Due to the nature of the relief 

requested herein, the Debtors submit that no other or further notice need be provided. 

NO PREVIOUS REQUEST  

56. No previous request for the relief sought herein has been made by the Debtors to 

this or any other court. 

[Remainder of the page left blank.] 
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The Debtors request entry of the Interim Order, substantially in the form attached hereto, 

granting the relief requested herein and granting such other relief as is just and proper, followed 

by the Final Order.  

Dated: April 27, 2026 Respectfully submitted, 

 

  By: /s/ Katharine Battaia Clark   

Todd M. Schwartz (SBN 24105128)  

(pro hac vice pending)  

HOGAN LOVELLS US LLP  

609 Main Street 

Houston, TX 77002 

Tel. (650) 463-4000  

Fax (650) 463-4199 

todd.schwartz@hoganlovells.com 

 

- and - 

 

Erin N. Brady (pro hac vice pending) 

Christopher R. Bryant (pro hac vice pending) 

Danielle A. Ullo (pro hac vice pending) 

HOGAN LOVELLS US LLP 

390 Madison Avenue  

New York, NY 10017 

Tel. (212) 918-3000  

Fax (212) 918-3100  

erin.brady@hoganlovells.com  

chris.bryant@hoganlovells.com 

danielle.ullo@hoganlovells.com 

Katharine Battaia Clark (SBN 24046712) 

Alexandra E. Rossetti (SBN 24125390) 

THOMPSON COBURN LLP 

2100 Ross Avenue, Suite 3200 

Dallas, TX 75201  

Tel. (972) 629-7100 

Fax (972) 629-7171 

kclark@thompsoncoburn.com  

arossetti@thompsoncoburn.com 

 

- and - 

 

Jacob T. Schwartz (pro hac vice pending) 

THOMPSON COBURN LLP 

488 Madison Avenue, 14th Floor 

New York, NY 10022 

Tel. (212) 478-7200 

Fax (212) 478-7400 

jschwartz@thompsoncoburn.com 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE NORTHERN DISTRICT OF TEXAS 

DALLAS DIVISION 

 

 

In re: 

WISER SOLUTIONS, INC., et al.,1 

Debtors. 

 

) 

) 

) 

) 

) 

) 

) 

 

Chapter 11 

 

Case No. 26-80002-swe11 

 

Joint Administration Requested 

 

INTERIM ORDER (I) AUTHORIZING THE DEBTORS (A) TO OBTAIN 

POSTPETITION FINANCING, AND (B) USE OF CASH COLLATERAL,                                  

(II) GRANTING LIENS AND PROVIDING CLAIMS WITH SUPERPRIORITY 

ADMINISTRATIVE EXPENSE STATUS, (III)  MODIFYING THE  

AUTOMATIC STAY, (IV) SCHEDULING A FINAL HEARING   

AND (V) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”), of Wiser Solutions, Inc. and each of its affiliated 

debtors2 (the “Debtors”) in the above-captioned chapter 11 cases (collectively, the “Chapter 11 

Cases”), as debtors in possession (collectively, the “Debtors”) pursuant to sections 105, 361, 362, 

363(b), 364(c), 364(d), 364(e), 503, 506(c) and 507 of title 11 of the United States Code (the 

“Bankruptcy Code”), Rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”), and Section D of the Procedures for Complex 

Cases in the Northern District of Texas (the “Complex Case Procedures”), seeking entry of this 

interim order (this “Interim Order”) and a final order (the “Final Order”), among other things: 

(i) authorizing the Debtors to obtain postpetition financing (“DIP Financing”) 

pursuant to a superpriority, senior secured and priming debtor in possession multi-

draw term loan credit facility (the “DIP Facility”) in an aggregate principal 

amount of $34.2 million consisting of: (a) upon entry of this Interim Order, $7.6 

million (the “Interim Amount”), including $4.2 million of new money loans (the 

 
1  The last four digits of Wiser Solutions, Inc.’s federal tax identification number are 5664. A complete list of 

each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ proposed 
claims and noticing agent at https://dm.epiq11.com/wiser. The location of Debtor Wiser Solutions, Inc.’s 
corporate headquarters and the Debtors’ service address in these chapter 11 cases is 1875 Mission Street, 
Suite 103, San Francisco, CA 94103. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion. 
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“New Money Loans”) made pursuant to each DIP Lender’s commitment 

described in the DIP Credit Agreement to make New Money Loans subject to the 

terms and conditions therein (collectively, the “DIP Commitments”), plus a roll-

up and conversion into loans deemed outstanding under the DIP Credit 

Agreement (all such roll-up loans, “Roll-Up Loans” and together with all New 

Money Loans, collectively, the “DIP Loans”) of $3.4 million of the outstanding 

principal balance under the Prepetition Credit Agreement (as defined below) (the 

“Interim Roll-Up”), and (b) upon entry of a Final Order, an additional $7.2 

million of New Money Loans (for a total of $11.4 million of New Money Loans), 

plus a roll-up and conversion into Roll-Up Loans of an additional  $19.4 million 

of the outstanding principal balance under the Prepetition Credit Agreement 

(together with the Interim Roll-Up, the “Roll-Up”) (for a total of $22.8 million  of 

Roll-Up Loans), pursuant to the terms and conditions of this Interim Order, the 

Final Order, and the Senior Secured Superpriority Debtor-in-Possession Credit, 

Guaranty, and Security Agreement (as the same may be amended, restated, 

supplemented, waived, or otherwise modified from time to time, consistent with 

the terms of this Interim Order and any Final Order, the “DIP Credit 

Agreement”), by and among Wiser Solutions, Inc., a Debtor in these Chapter 11 

Cases (“Wiser”), as borrower (in such capacity, the “DIP Facility Borrower”), 

certain subsidiaries of Wiser, as guarantors (collectively, the “DIP Facility 

Obligors”), Crestline Direct Finance, L.P., as administrative agent (in such 

capacity, the “DIP Agent”), and the lenders party thereto (the “DIP Lenders” and 

together with the DIP Agent, the “DIP Secured Parties”); 

(ii) authorizing the Debtors other than the DIP Facility Borrower (such Debtors, the 

“DIP Guarantors,” and together with the DIP Facility Borrower, the “DIP Credit 

Parties”) to jointly and severally guarantee the DIP Loans and the other 

DIP Obligations (as defined below); 

(iii) authorizing the DIP Credit Parties to execute, deliver and perform under the DIP 

Credit Agreement and all other credit documentation related to the DIP Facility, 

including, without limitation, as applicable, security agreements, pledge 

agreements, control agreements, mortgages, deeds, charges, guarantees, 

promissory notes, intercompany notes, certificates, instruments, intellectual 

property security agreements, notes, and such other documents that may be 

reasonably requested by the DIP Agent and the DIP Lenders in connection with 

the DIP Facility, in each case, as amended, restated, amended and restated, 

supplemented, waived or otherwise modified from time to time in accordance 

with the terms thereof and hereof (collectively, together with the DIP Credit 

Agreement and any other Credit Documents (as defined in the DIP Credit 

Agreement), the “DIP Credit Documents”); 

(iv) authorizing the DIP Credit Parties to incur and guarantee loans, advances, 

extensions of credit, financial accommodations, reimbursement obligations, fees 

and premiums (including, without limitation, commitment fees, an administrative 

agent fee in an amount of $50,000, the Upfront Fee (as defined in the DIP Credit 

Agreement), collateral agency or security trustee fees and any other fees or 
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premiums payable pursuant to the DIP Credit Documents), costs, expenses and 

other liabilities, and all other obligations (including indemnities and similar 

obligations, whether contingent or absolute) and all other obligations due or 

payable under the DIP Credit Documents (collectively, the “DIP Obligations”), 

and to perform such other and further acts as may be required, necessary, 

desirable or appropriate in connection therewith; 

(v) subject to the Carve-Out (as defined below), granting the DIP Facility and all DIP 

Obligations allowed superpriority administrative expense claim status pursuant to 

section 364(c)(1) of the Bankruptcy Code in each of the Chapter 11 Cases and any 

Successor Cases (as defined below); 

(vi) granting to the DIP Agent, for the benefit of itself and the other DIP Secured 

Parties, valid, enforceable, non-avoidable and automatically perfected liens 

pursuant to sections 364(c)(2) and 364(c)(3) of the Bankruptcy Code and priming 

liens pursuant to section 364(d) of the Bankruptcy Code on all prepetition and 

postpetition property of the DIP Credit Parties’ estates and all proceeds thereof, 

including, without limitation, all Cash Collateral (as defined below), on the terms 

described herein, and, subject only to and effective upon entry of the Final Order, 

any Avoidance Proceeds (as defined below), in each case subject to the Carve-

Out;  

(vii) authorizing the Debtors to pay the DIP Obligations as such become earned, due 

and payable to the extent provided in, and in accordance with, the DIP Credit 

Documents; 

(viii) subject to the restrictions set forth in the DIP Credit Documents, this Interim 

Order and, upon entry, the Final Order, authorizing the Debtors to use the 

Prepetition Collateral (as defined below), including Cash Collateral3 of the 

Prepetition Secured Parties (as defined below) under the Prepetition Credit 

Documents (as defined below), and provide adequate protection as and to the 

extent set forth herein, to the Prepetition Secured Parties for any diminution in 

value of their respective interests in the applicable Prepetition Collateral 

(including Cash Collateral), including, without limitation, any diminution in value 

resulting from the imposition of the automatic stay under section 362 of the 

Bankruptcy Code, the Debtors’ use, sale, or lease of the Prepetition Collateral 

(including Cash Collateral), and the priming of their respective interests in the 

Prepetition Collateral (including Cash Collateral); 

(ix) subject to the restrictions and conditions set forth in the DIP Credit, this Interim 

Order and, upon entry, the Final Order, authorizing the Debtors to make 

 
3  As used herein, the term “Cash Collateral” shall mean all of the Debtors’ cash wherever located and held, 

 including cash in deposit accounts, that constitutes or will constitute “cash collateral” of any of the 

 Prepetition Secured Parties and DIP Secured Parties within the meaning of section 363(a) of the 

 Bankruptcy Code. 
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intercompany advances to certain of their non-Debtor foreign subsidiaries 

(collectively, the “Foreign Subsidiaries”) from proceeds of the DIP Facility and 

Cash Collateral, in each case in a manner consistent with the Approved Budget 

(as defined below) (subject to the Permitted Variance (as defined below)),4 solely 

to the extent necessary to fund the ordinary course operating expenses of the 

Foreign Subsidiaries and to preserve the going-concern value of such Foreign 

Subsidiaries for the benefit of the Debtors’ estates, as more fully set forth in 

paragraph 10A of this Interim Order; 

(x) subject to and effective upon entry of the Final Order, a waiver of (a) the Debtors’ 

right to surcharge any collateral pursuant to sections 105(a) and 506(c) of the 

Bankruptcy Code or otherwise, (b) the equitable doctrine of marshaling and other 

similar doctrines, and (c) the “equities of the case” exception under section 552(b) 

of the Bankruptcy Code; 

(xi) vacating and modifying the automatic stay to the extent set forth in this Interim 

Order and upon entry, the Final Order, to the extent necessary to permit the 

Debtors and their affiliates, the DIP Secured Parties and the Prepetition Secured 

Parties to implement and effectuate the terms and provisions of this Interim 

Order, the DIP Credit Documents and, upon entry, the Final Order and to deliver 

any notices of termination described below and as further set forth herein; 

(xii) waiving any applicable stay (including under Bankruptcy Rule 6004) and 

providing for immediate effectiveness of this Interim Order and, upon entry, the 

Final Order; and 

(xiii) scheduling a final hearing (the “Final Hearing”) to consider the relief requested in 

the Motion and approving the form of notice with respect to the Final Hearing. 

This Court having considered the Motion, the exhibits attached thereto, the 

Declaration of Gary Lembo in Support of Debtors’ DIP Financing and Cash Collateral Motion, 

the First Day Declaration, and the evidence submitted and arguments made at the interim hearing 

held on April 28, 2026 (the “Interim Hearing”); and notice of the Interim Hearing having been 

given in accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d), and the Complex Case 

Procedures; and the Interim Hearing having been held and concluded; and all objections, if any, 

to the interim relief requested in the Motion having been withdrawn, resolved, or overruled by 

the Court; and it appearing that approval of the interim relief requested in the Motion is 

 
4  All references in this Interim Order to the “Approved Budget” shall mean as such Approved Budget is 
 subject to the Permitted Variance. 
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necessary to avoid immediate and irreparable harm to the Debtors and their estates pending the 

Final Hearing, and otherwise is fair and reasonable and in the best interests of the Debtors, their 

estates, and all parties in interest, and is essential for the continued operation of the Debtors’ 

businesses and the preservation of the value of the Debtors’ assets; and it appearing that the 

Debtors’ entry into the DIP Credit Agreement and the other DIP Credit Documents is a sound 

and prudent exercise of the Debtors’ business judgment; and after due deliberation and 

consideration, and good and sufficient cause appearing therefor; 

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM 

HEARING, THE COURT MAKES THE FOLLOWING FINDINGS OF 

FACT AND CONCLUSIONS OF LAW:5 

A. Petition Date. On April 26, 2026 (the “Petition Date”), each of the 

Debtors filed a voluntary petition for relief under chapter 11 of the Bankruptcy Code in this 

Court. On April [•], 2026, this Court entered an order approving the joint administration of the 

Chapter 11 Cases. 

B. Debtors in Possession. The Debtors have continued in the management 

and operation of their businesses and properties as debtors in possession pursuant to sections 

1107 and 1108 of the Bankruptcy Code. 

C. Jurisdiction, Venue and Statutory Bases. This Court has jurisdiction 

over the Chapter 11 Cases, the Motion, and the parties and property affected hereby pursuant to 

28 U.S.C. § 1334. Consideration of the Motion constitutes a core proceeding pursuant to 28 

U.S.C. § 157(b)(2). Venue for the Chapter 11 Cases and proceedings with respect to the Motion 

is proper before this Court pursuant to 28 U.S.C. § 1408. The statutory bases for the relief sought 

 
5  The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law  
 pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. 
 To the extent that any of the following findings of fact constitute conclusions of law, they are adopted as 
 such. To the extent any of the following conclusions of law constitute findings of fact, they are adopted as 
 such. 
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herein are Bankruptcy Code sections 105, 361, 362, 363, 364(c), 364(d), 364(e), 503, 506 and 

507, Bankruptcy Rules 2002, 4001, 6003, 6004, and 9014, and the Complex Case Procedures. 

D. Committee Formation. As of the date hereof, the United States Trustee 

for the Northern District of Texas (the “U.S. Trustee”) has not appointed an official committee of 

unsecured creditors in the Chapter 11 Cases (a “Committee”) pursuant to section 1102 of the 

Bankruptcy Code. 

E. Notice. The Interim Hearing was held pursuant to Bankruptcy Rule 

4001(b)(2) and (c)(2). Proper, timely, adequate and sufficient notice of the Motion and the 

Interim Hearing has been provided in accordance with the Bankruptcy Code, the Bankruptcy 

Rules and the Local Rules, and no other or further notice of the Motion or the entry of this 

Interim Order shall be required. The interim relief granted herein is necessary to avoid 

immediate and irreparable harm to the Debtors and their estates pending the Final Hearing. 

F. Debtors’ Stipulations. Subject only to the limitations contained in 

paragraph 30 hereof, and after consultation with their attorneys and financial advisors, and in 

exchange for and as a material inducement to the Prepetition Secured Parties to agree to consent 

to access to their Cash Collateral, and subordination of the Prepetition Liens (as defined below) 

to the Carve-Out and DIP Liens (as defined below), the Debtors admit, stipulate, acknowledge, 

and agree to the statements set forth in this paragraph (collectively, the “Debtors’ Stipulations”): 

(i) on April 29, 2022, Crestline Direct Finance, L.P., a Delaware limited partnership, as 

administrative agent and collateral agent (the “Prepetition Agent”) and the lenders from time to 

time party thereto (the “Prepetition Lenders,” and collectively with the Prepetition Agent, the 

“Prepetition Secured Parties”) entered into that certain (a) Credit and Guaranty Agreement (as 

amended, restated, amended and restated, supplemented or otherwise modified from time to time 
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prior to the date hereof, the “Prepetition Credit Agreement”) and (b) Pledge and Security 

Agreement, dated as of April 29, 2022 (the “Prepetition Security Agreement”, as amended, 

restated, amended and restated, supplemented or otherwise modified from time to time prior to 

the date hereof, and together with the Prepetition Credit Agreement and each of the agreements, 

instruments, and other documents and Credit Documents (under and as defined in the Prepetition 

Credit Agreement) executed in connection with the foregoing, the “Prepetition Credit 

Documents”) with certain of the Debtors as Credit Parties (as defined in the Prepetition Credit 

Agreement); (ii) as of the Petition Date, the Debtors who are Credit Parties (as defined in the 

Prepetition Credit Agreement) were and are justly and lawfully indebted and liable to the 

Prepetition Secured Parties, without defense, counterclaim, or offset of any kind, in an aggregate 

principal amount plus accrued and unpaid interest of not less than $250,559,557, plus fees, 

expenses (including advisors’ and professionals’ fees and expenses, in each case, that are 

chargeable or reimbursable under the applicable agreements), disbursements, charges, claims, 

indemnities and other costs and obligations of whatever nature incurred in connection therewith 

which are chargeable or otherwise reimbursable under the applicable agreements or applicable 

law (collectively, the “Prepetition Obligations”); (iii) as set forth in the Prepetition Security 

Agreement, the Prepetition Obligations are secured by legal, valid, perfected, binding, 

enforceable, and nonavoidable liens and security interests on substantially all of the Debtors’ 

assets, including all of the Debtors’ existing and future acquired personal property and interests 

of any nature whatsoever,  tangible and intangible, accounts receivable, general intangibles, 

payment intangibles, supporting obligations, investment property, commercial tort claims and 

other claims and causes of action, inventory, equipment and other goods, subsidiary capital 

stock, chattel paper, documents, instruments, deposit accounts, securities accounts, contract 
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rights, patents, trademarks, copyrights and other intellectual property, letter of credit rights, 

money, insurance policies, and all proceeds, products, accessions, and rents and profits in respect 

of the foregoing (subject to customary exclusions for 35% of voting stock of direct foreign 

subsidiaries and other Excluded Assets, as defined in the Prepetition Security Agreement) of 

such Debtors who were and are Credit Parties (collectively, the “Prepetition Collateral”) to 

secure the Prepetition Obligations (collectively, the “Prepetition Liens”); (iv) the Prepetition 

Liens on the Prepetition Collateral were and are valid, binding, enforceable, non-avoidable, and 

properly perfected and were granted to, or for the benefit of, the Prepetition Secured Parties for 

fair consideration and reasonably equivalent value; (v) the Prepetition Liens were and are senior 

in priority over any and all other liens on the Prepetition Collateral, subject only to certain liens 

senior by operation of law or otherwise permitted by the Prepetition Credit Documents, solely to 

the extent any such permitted liens were, as of the Petition Date, valid, properly perfected (or are 

perfected subsequent to the Petition Date as permitted by section 546(b)), non-avoidable, and 

senior in priority to the Prepetition Liens (the “Permitted Prior Liens”); (vi) none of the 

Prepetition Secured Parties control (or have in the past controlled) the Debtors or their properties 

or operations, have authority to determine the manner in which any Debtor’s operations are 

conducted or are control persons or insiders of the Debtors by virtue of any actions taken with 

respect to, in connection with, related to or arising from the Prepetition Credit Documents or the 

DIP Credit Documents; and (vii) no claims or causes of action exist that are held by the Debtors 

or their estates against, or with respect to, any Prepetition Secured Party under the Prepetition 

Credit Documents or any other applicable law. The Debtors and their estates have no valid 

claims, objections, challenges, causes of action, and/or choses in action against any of the 

Prepetition Secured Parties or any of their respective affiliates, agents, attorneys, advisors, 
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professionals, officers, directors, and employees with respect to the Prepetition Credit 

Documents, the Prepetition Obligations, or the Prepetition Liens whether arising at law or at 

equity, including, without limitation, any challenge, recharacterization, subordination, avoidance, 

recovery, disallowance, reduction, or other claims arising under or pursuant to sections 105, 502, 

510, 541, 542 through 553, inclusive, or 558 of the Bankruptcy Code or applicable state law 

equivalents. 

G. Cash Collateral. All of the Debtors’ cash, including any cash in their 

deposit accounts, wherever located, whether as original Prepetition Collateral or proceeds of 

Prepetition Collateral, constitutes or will constitute Cash Collateral of the Prepetition Secured 

Parties and DIP Secured Parties. 

H. Findings Regarding DIP Financing and Use of Cash Collateral.  

(i) Good Cause. Good and sufficient cause has been shown for the 

entry of this Interim Order and for authorization of the DIP Credit Parties to obtain 

financing and use of Cash Collateral pursuant to this Interim Order and the DIP Credit 

Documents. 

(ii) Need for DIP Financing and Use of Cash Collateral. The Debtors 

have an immediate and critical need to obtain the DIP Financing and to use the 

Prepetition Collateral (including Cash Collateral) in order to, among other things, enable 

the orderly continuation of their operations and to administer and preserve the value of 

their estates. The ability of the Debtors to maintain business relationships with their 

vendors, suppliers, and customers, to pay their employees, and otherwise finance their 

operations requires the availability of working capital from the DIP Facility and the use 

of Cash Collateral, the absence of either of which, on an interim basis as contemplated 

hereunder, would immediately and irreparably harm the Debtors, their estates, and parties 

in interest. The Debtors do not have sufficient available sources of working capital and 

financing to operate their businesses, maintain their properties in the ordinary course of 

business and fund the Chapter 11 Cases without the authorization to use Cash Collateral 

and to borrow the Interim Amount.  

(iii) No Credit Available on More Favorable Terms. The DIP Facility 

is the best source of debtor in possession financing available to the Debtors. Given their 

current financial condition, financing arrangements, and capital structure, the Debtors 

have been and continue to be unable to obtain financing from sources other than the DIP 

Secured Parties on terms more favorable than the DIP Facility. The Debtors are unable to 

obtain unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an 
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administrative expense. The Debtors have also been unable to obtain (a) unsecured credit 

having priority over that of administrative expenses of the kind specified in sections 

503(b), 507(a), and 507(b) of the Bankruptcy Code; (b) credit secured solely by a lien on 

property of the Debtors and their estates that is not otherwise subject to a lien; or (c) 

credit secured solely by a junior lien on property of the Debtors and their estates that is 

subject to a lien. Financing on a postpetition basis is not available without granting the 

DIP Agent, for the benefit of itself and the other DIP Secured Parties, (1) perfected 

security interests in and liens on (each as provided herein) the DIP Collateral (as defined 

below), with the priorities set forth herein; (2) superpriority administrative claims; and 

(3) the other protections set forth in this Interim Order. 

(iv) Use of Cash Collateral and Proceeds of the DIP Facility. The 

Debtors have prepared and delivered to the respective advisors to the DIP Secured Parties 

an initial budget (the “Initial DIP Budget”), attached hereto as Exhibit A. The Initial DIP 

Budget reflects, among other things, the Debtors’ projected sources and uses of cash for 

each calendar week reflected therein, in form and substance satisfactory to the DIP 

Lenders. The Initial DIP Budget may be modified, amended and updated from time to 

time in accordance with the DIP Credit Agreement, and once approved by the DIP 

Lenders, shall supplement and replace the Initial DIP Budget (the Initial DIP Budget and 

each subsequent approved budget, shall constitute without duplication, an “Approved 

Budget”). The Initial DIP Budget has been thoroughly reviewed by the Debtors and their 

management and their advisors, and the Debtors believe that the Initial DIP Budget is 

reasonable under the facts and circumstances. The DIP Lender is relying, in part, upon 

the DIP Credit Parties’ agreement to comply with the Approved Budget (subject only to 

the Permitted Variance), the other DIP Credit Documents and this Interim Order in 

determining to enter into the postpetition financing arrangements provided for in this 

Interim Order and the DIP Credit Documents.  

(v)  Roll-Up of Prepetition Obligations. Upon the entry of the Interim 

Order, $3.4 million of the outstanding principal amount of the Prepetition Obligations 

shall be converted into DIP Loans in accordance with this Interim Order. Such amount 

was funded to the Debtors to enable the Debtors to prepare for these Chapter 11 Cases 

and was funded on the condition that they it be rolled up on entry of the Interim Order. 

The DIP Secured Parties would not otherwise provide the DIP Facility without the 

inclusion of the Roll-Up. 

I. Adequate Protection. The Prepetition Secured Parties are entitled to the 

Adequate Protection (as defined below) provided in this Interim Order as and to the extent set 

forth herein pursuant to sections 361, 362, 363 and 364 of the Bankruptcy Code. Based on the 

Motion and on the record presented to the Court, the terms of the proposed adequate protection 

arrangements and of the use of the Prepetition Collateral (including Cash Collateral) are fair and 

reasonable, reflect the Debtors’ prudent exercise of business judgment and constitute reasonably 
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equivalent value and fair consideration for the use of the Prepetition Collateral, including the 

Cash Collateral, and the Prepetition Secured Parties in each case have consented or are deemed 

hereby to have consented to the use of the Prepetition Collateral, including the Cash Collateral, 

the priming of the Prepetition Liens by the DIP Liens pursuant to the terms set forth in this 

Interim Order and the DIP Credit Documents; provided that nothing in this Interim Order or the 

DIP Credit Documents shall (x) be construed as the affirmative consent by the Prepetition 

Secured Parties for the use of Cash Collateral other than on the terms set forth in this Interim 

Order and in the context of the DIP Financing authorized by this Interim Order, (y) be construed 

as a consent by the Prepetition Secured Parties to the terms of any other financing or any other 

lien encumbering the Prepetition Collateral (whether senior or junior) other than as contemplated 

by the DIP Financing authorized by this Interim Order or (z) prejudice, limit or otherwise impair 

the rights of the Prepetition Secured Parties to seek new, different or additional adequate 

protection, as applicable, or assert any rights of the respective Prepetition Secured Parties, and 

the rights of all other parties in interest, including the DIP Credit Parties, to object to such relief 

are hereby preserved.  

J. Sections 506(c), 552(b) and Marshaling. In light of (i) the DIP Agent’s 

agreement that its DIP Liens (as defined below) and superpriority claims shall be subject and 

subordinate in all respects to the Carve-Out; (ii) the Prepetition Secured Parties’ agreement that 

their respective Prepetition Liens and claims, including any Adequate Protection Liens (as 

defined below) and claims, including 507(b) Claims (as defined below), shall be subject and 

subordinate in all respects to the Carve-Out, in each case as set forth herein; and (iii) the DIP 

Agent’s and the Prepetition Secured Parties’ agreement to the payment (in a manner consistent 

with the Approved Budget, and subject to the terms and conditions of this Interim Order) of 
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certain expenses of administration of these Chapter 11 Cases, upon entry of a Final Order 

authorizing the same, the Debtors shall waive any “equities of the case” exception under section 

552(b) of the Bankruptcy Code and waive the provisions of section 506(c) of the Bankruptcy 

Code and the equitable doctrine of marshaling and other similar doctrines. 

K. Good Faith of the DIP Agent, the DIP Secured Parties, and the 

Prepetition Secured Parties.  

(i) Based upon the pleadings and proceedings of record in the Chapter 

11 Cases, (a) the extensions of credit under the DIP Facility are fair and reasonable, are 

appropriate for secured financing to debtors in possession, are the best available to the 

Debtors under the circumstances, reflect the Debtors’ exercise of prudent business 

judgment consistent with their fiduciary duties, and are supported by reasonably 

equivalent value and fair consideration; (b) the terms and conditions of the DIP Facility 

and the use of the Cash Collateral have been negotiated in good faith and at arm’s-length 

among the Debtors, the DIP Secured Parties, and the Prepetition Secured Parties with the 

assistance and counsel of their respective advisors; (c) the use of Cash Collateral pursuant 

to this Interim Order has been allowed in “good faith” within the meaning of section 

364(e) of the Bankruptcy Code; (d) any credit to be extended, loans to be made, and other 

financial accommodations to be extended to the Debtors by the DIP Secured Parties or 

the Prepetition Secured Parties, including, without limitation, pursuant to this Interim 

Order, have been allowed, advanced, extended, issued, or made, as the case may be, in 

“good faith” within the meaning of section 364(e) of the Bankruptcy Code by the DIP 

Secured Parties and the Prepetition Secured Parties in express reliance upon the 

protections offered by section 364(e) of the Bankruptcy Code; and (e) the DIP Facility, 

the DIP Liens, the DIP Superpriority Claims (as defined below), the Adequate Protection 

Liens, and the 507(b) Claims shall be entitled to the full protection of section 364(e) of 

the Bankruptcy Code in the event that this Interim Order or any provision hereof is 

vacated, reversed, or modified, on appeal or otherwise. 

(ii) Absent an order of this Court, the consent of the Prepetition 

Secured Parties is required for the Debtors’ use of Cash Collateral and other Prepetition 

Collateral. The Prepetition Secured Parties have consented to the Debtors’ use of Cash 

Collateral and other Prepetition Collateral on the terms and conditions set forth in this 

Interim Order and the DIP Credit Documents. 

L. Immediate Entry. Sufficient cause exists for immediate entry of this 

Interim Order pursuant to Bankruptcy Rule 4001(c)(2). Absent granting the relief set forth in this 

Interim Order, the Debtors’ estates will be immediately and irreparably harmed. Consummation 

of the DIP Financing and the use of Prepetition Collateral (including Cash Collateral), in 
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accordance with this Interim Order and the DIP Credit Documents are therefore in the best 

interests of the Debtors’ estates and consistent with the Debtors’ exercise of their fiduciary 

duties. 

M. Interim Hearing. Notice of the Interim Hearing and the relief requested 

in the Motion has been provided by the Debtors, whether by electronic mail, overnight courier, 

or first-class mail to certain parties in interest, including the Notice Parties (as defined in the 

Motion). The Debtors have made reasonable efforts to afford the best notice possible under the 

circumstances, and no other notice is required in connection with the relief set forth in this 

Interim Order. 

Based upon the foregoing findings and conclusions, the Motion, and the record before the 

Court with respect to the Motion, and after due consideration and good and sufficient cause 

appearing therefor, IT IS HEREBY ORDERED THAT: 

1. Motion Granted. The interim financing described herein is authorized and 

approved, and the use of Cash Collateral on an interim basis is authorized, in each case subject to 

the terms and conditions set forth in the DIP Credit Documents and this Interim Order. All 

objections to entry of this Interim Order, to the extent not withdrawn, waived, settled, or resolved, 

are hereby denied and overruled. This Interim Order shall become effective immediately upon its 

entry. 

2. Authorization of the DIP Facility. The DIP Facility is hereby approved as set forth 

herein. The Debtors are expressly and immediately authorized and empowered to execute and 

deliver the DIP Credit Documents and to incur and to perform the DIP Obligations in accordance 

with, and subject to, the terms of this Interim Order and the DIP Credit Documents, and to deliver 

all instruments, certificates, agreements, and documents that may be required or necessary for the 
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performance by the Debtors under the DIP Facility. The Debtors shall pay, in accordance with this 

Interim Order, the principal, interest, premiums, fees, payments, expenses, and other amounts 

described in the DIP Credit Documents as such amounts become due and payable, including the 

Upfront Fee, without the need to obtain further Court approval, whether or not such fees arose 

before, on, or after the Petition Date, and whether or not the transactions contemplated hereby are 

consummated, and to take any other actions that may be necessary or appropriate, all as provided 

in this Interim Order or the DIP Credit Documents; provided that the payment of legal and other 

professionals’ fees and expenses of the DIP Agent and the other DIP Secured Parties (other than 

legal and other professionals’ fees and expenses incurred prior to the Petition Date, which shall be 

paid promptly upon delivery of an invoice to the Debtors) shall be subject to the requirements of 

paragraph 28 hereof. All collections and proceeds, whether from ordinary course collections, asset 

sales, debt or equity issuances, insurance recoveries condemnations, or otherwise, will be 

deposited and applied as required by this Interim Order and the DIP Credit Documents. Upon 

execution and delivery, the DIP Credit Documents shall represent valid and binding obligations of 

the Debtors, enforceable against each of the Debtors and their estates in accordance with their 

terms. 

3. Authorization to Borrow and Use Cash Collateral. To prevent immediate and 

irreparable harm to the Debtors’ estates, from the entry of this Interim Order through and including 

the entry of the Final Order and subject to the terms, conditions, and limitations on availability set 

forth in this Interim Order, the Debtors are hereby authorized to (i) borrow under the DIP Facility 

in an aggregate outstanding principal amount equal to the Interim Amount, including an amount 

equal to the aggregate amount of the Interim Roll-Up, and the Debtors shall be authorized to 
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consummate the Interim Roll-Up, and (ii) use the Cash Collateral for the purposes described in this 

Interim Order.   

4. DIP Obligations. This Interim Order shall constitute and evidence the validity and 

binding effect of the DIP Obligations, which shall be enforceable against each of the Debtors, their 

estates, and any successors thereto, including, without limitation, any trustee appointed in the 

Chapter 11 Cases or in any case under chapter 7 of the Bankruptcy Code upon the conversion of 

any of the Chapter 11 Cases, or in any other proceedings superseding or related to any of the 

foregoing (collectively, the “Successor Cases”). Upon entry of this Interim Order, the DIP 

Obligations will include all loans and any other indebtedness or obligations, contingent or 

absolute, which may now or from time to time be owing by any of the Debtors to the DIP Agent or 

any of the DIP Secured Parties, in each case, under this Interim Order, the DIP Credit Documents, 

or secured by the DIP Liens, including, without limitation, all principal, accrued and unpaid 

interest, costs, fees, expenses, and other amounts owing under this Interim Order and DIP Credit 

Documents. The Debtors shall be jointly and severally liable for the DIP Obligations. No 

obligation, payment, transfer, or grant of collateral security hereunder (including any DIP 

Obligations or DIP Liens) shall be stayed, restrained, voidable, avoidable, or recoverable under the 

Bankruptcy Code or under any applicable law (including, without limitation, under chapter 5 of the 

Bankruptcy Code, section 724(a) of the Bankruptcy Code, or any other provision with respect to 

avoidance actions under the Bankruptcy Code or applicable state or foreign law equivalents) or 

subject to any avoidance, reduction, setoff, recoupment, offset, recharacterization, subordination 

(whether equitable, contractual, or otherwise, other than the Carve-Out), counterclaim, cross-

claim, defense, or any other challenge under the Bankruptcy Code or any applicable law or 

regulation by any person or entity. 
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5. DIP Liens. As security for the DIP Obligations, effective immediately upon entry of 

this Interim Order, pursuant to sections 361, 362, 364(c)(2), 364(c)(3), and 364(d) of the 

Bankruptcy Code, the DIP Agent, for the benefit of itself and the other DIP Secured Parties, is 

hereby granted valid, binding, continuing, enforceable, non-avoidable, and automatically and 

properly perfected security interests and liens (all such liens and security interests granted to the 

DIP Agent, for its benefit and for the benefit of the other DIP Secured Parties, pursuant to this 

Interim Order, the “DIP Liens”) on all of the Debtors’ assets, including any real and personal 

property, whether now existing or hereafter arising and wherever located, tangible or intangible, of 

each of the Debtors (the “DIP Collateral”) including, without limitation (a) the Prepetition 

Collateral, any and all cash, cash equivalents, deposit accounts, commercial tort claims and any 

other claims and causes of action, general intangibles, payment intangibles, securities accounts, 

accounts, other receivables, chattel paper, contract rights, inventory (wherever located), 

instruments (including, without limitation, promissory notes), documents, tax refunds, securities 

(whether or not marketable) and investment property (including, without limitation, all of the 

issued and outstanding capital stock of each of the Debtors’ domestic and foreign subsidiaries, all 

securities accounts and security entitlements related thereto, and financial assets carried therein, 

and all commodity accounts and commodity contracts); (b) all owned real property interests and all 

proceeds of leased real property; and (c) subject to and upon entry of the Final Order authorizing 

the same, the proceeds of any avoidance actions (such actions, “Avoidance Actions” and the 

proceeds thereof being “Avoidance Action Proceeds”) brought pursuant to chapter 5 of the 

Bankruptcy Code or section 724(a) of the Bankruptcy Code or any other avoidance actions under 

the Bankruptcy Code or applicable state law or foreign law equivalents; provided that no liens 

shall attach to Avoidance Actions. 
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6. DIP Lien Priority. The DIP Liens shall be subject to and subordinate to the Carve-

Out and have the priority set forth as follows: 

(a) pursuant to section 364(d) of the Bankruptcy Code, the DIP Liens securing 

the DIP Facility shall be priming first-priority liens on the DIP Collateral, in all respects senior in 

priority to the Prepetition Liens; 

(b) pursuant to section 364(c)(2) of the Bankruptcy Code, the DIP Liens shall 

be first-priority liens on all assets of the Debtors not subject to a valid, perfected, and 

nonavoidable lien in existence as of the Petition Date (or as such lien may be perfected after the 

Petition Date to the extent permitted by section 546 of the Bankruptcy Code); 

(c) pursuant to section 364(c)(3) of the Bankruptcy Code, the DIP Liens shall 

be junior liens on all assets of the Debtors subject to Permitted Prior Liens on the Petition Date; 

and 

(d) other than as set forth herein (including with respect to the Carve-Out), the 

DIP Liens shall not be made subject to or pari passu with any lien or security interest heretofore 

or hereinafter granted in the Chapter 11 Cases or any Successor Cases and shall be valid and 

enforceable against any trustee appointed in the Chapter 11 Cases or any Successor Cases, upon 

the conversion of any of the Chapter 11 Cases to any Successor Case, and/or upon the dismissal 

or conversion of any of the Chapter 11 Cases or Successor Cases. The DIP Liens shall not be 

subject to any of sections 510, 549, or 550 of the Bankruptcy Code. No lien or interest avoided 

and preserved for the benefit of the estate pursuant to section 551 of the Bankruptcy Code shall 

be pari passu with or senior to the DIP Liens. 

7. Superpriority Claims. Subject to the Carve-Out, upon entry of this Interim Order, 

the DIP Agent, on its own behalf and on behalf of the other DIP Secured Parties, is hereby granted, 
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pursuant to section 364(c)(1) of the Bankruptcy Code, allowed superpriority administrative 

expense claims against each of the Debtors in each of the Chapter 11 Cases and any Successor 

Cases (collectively, the “DIP Superpriority Claims”) for all DIP Obligations with priority over any 

and all administrative expense claims and unsecured claims against the Debtors or their estates in 

any of the Chapter 11 Cases or any Successor Cases, at any time existing or arising, of any kind or 

nature whatsoever, including, without limitation, administrative expenses of the kinds specified in 

or ordered pursuant to sections 105, 326, 327, 328, 330, 331, 361, 362, 363, 364, 503(a), 503(b), 

507(a), 507(b), 546(c), 546(d), 726, 1113, or 1114 of the Bankruptcy Code or any other provision 

of the Bankruptcy Code. 

8. Interest. Interest shall accrue on all outstanding advances under the DIP Facility at 

the rates and on the conditions, and shall be payable, as set forth in the DIP Credit Agreement.   

9. No Obligation to Extend Credit. The DIP Agent shall have no obligation to make 

any loan under this Interim Order, the DIP Credit Documents, and/or the Final Order, as 

applicable, unless all conditions set forth in the DIP Credit Agreement have been satisfied in full or 

waived by the DIP Agent in accordance with the terms of the DIP Credit Agreement. 

10. Use of Proceeds of DIP Facilities. From and after the Petition Date, the Debtors 

shall use proceeds of borrowings under the DIP Facility only for the purposes specifically set forth 

in this Interim Order, and, in each case, in a manner consistent with the Approved Budget and the 

terms and conditions in this Interim Order, including for (i) the Interim Roll-Up, (ii) to fund 

postpetition operating expenses and working capital needs of the Debtors; (iii) for the Debtors to 

make advances to their Foreign Subsidiaries as provided for in paragraph 10A of this Interim 

Order; (iv) to pay costs, fees, and expenses (including attorneys’ fees) to the DIP Agent and the 

Prepetition Agent pursuant to this Interim Order and/or the Prepetition Credit Agreement, as 
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applicable (whether or not such amounts are reflected in the Approved Budget); (v) to fund fees 

and expenses incurred in connection with the 363 Sale Transaction (as defined below); (vi) to pay 

the fees and expenses incurred by, and/or payable to, any professional retained in these Chapter 11 

Cases (the “Professional Fees”) and expenses solely as provided for in the Approved Budget; (vii) 

to fund the Carve-Out (as defined below); and (viii) to pay certain other costs and expenses of 

administration of the Chapter 11 Cases. 

(a) No proceeds of the DIP Facility, the Carve-Out or any Cash Collateral 

may be used for any fees and expenses, if any, of the Professionals incurred directly or 

indirectly, in respect of, arising from or relating to: (i) the initiation, joinder, support, or 

prosecution of any action contesting the indebtedness owed to the Prepetition Agent or the 

validity of any liens granted to the Prepetition Agent; (ii) preventing, hindering or otherwise 

delaying, whether directly or indirectly, the exercise by the DIP Agent or the Prepetition Agent 

of any of their respective rights and remedies under the Interim Order, the Final Order, or the 

Prepetition Credit Agreement, or other Prepetition Credit Documents; (iii) the commencement, 

support, or prosecution of any action or proceeding of any claims, causes of action or defenses 

against the DIP Agent, the DIP Lenders, the Prepetition Agent, the Prepetition Lenders or any of 

their respective affiliates, officers, directors, employees, representatives, and agents (including 

all of their professionals), including, without limitation, any attempt to recover or avoid any 

claim or interest held by the Prepetition Agent, or Prepetition Lenders; (iv) any request to borrow 

money other than pursuant to the terms of the Interim Order, the Final Order, or the documents 

comprising the DIP Facility; or (v) with respect to the Debtors, any of the Debtors’ 

Professionals, or any of their successors or assigns (including, without limitation, any trustee, 

responsible officer, examiner, estate administrator or representative or similar person appointed 
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in a case for any of the Debtors under any chapter of the Bankruptcy Code) performing or 

commencing any investigation or litigation (whether threatened or pending) by the Debtors with 

respect to any matter released or to be released, waived, or to be waived, or specified as not 

subject to challenge by the Debtors pursuant to the Interim Order or Final Order; provided that 

prior to the Challenge Period (as defined below) an investigation budget in an aggregate amount 

of $25,000 of the DIP Loans and/or the Prepetition Collateral, including Cash Collateral, and the 

proceeds thereof (the “Investigation Budget”), may be used by the Committee to investigate, but 

not to prepare, initiate, litigate, prosecute, object to, or otherwise challenge, the Debtors’ 

stipulations, admissions, agreements, and releases contained in this Interim Order, including the 

Debtors’ Stipulations and the Releases (as defined below).  

 10A. Intercompany Advances to Foreign Subsidiaries. Subject to the terms and 

conditions of this Interim Order and the DIP Credit Documents, and in a manner consistent with 

the Approved Budget, the Debtors are authorized, but not directed, to make intercompany loans 

and advances (collectively, the “Intercompany Advances”) from proceeds of the DIP Facility and 

Cash Collateral to the Foreign Subsidiaries, solely to the extent that such Intercompany 

Advances are (i) necessary to fund the ordinary course operating expenses and working capital 

needs of the Foreign Subsidiaries, (ii) necessary to preserve the going-concern value of the 

Foreign Subsidiaries and the integrated enterprise value of the Debtors’ businesses, and (iii) 

consistent with the Approved Budget (subject to the Permitted Variance). The Debtors’ authority 

to make Intercompany Advances hereunder shall be evidenced by intercompany notes and in 

documentation in form and substance satisfactory to the DIP Agent. For the avoidance of doubt, 

the intercompany notes evidencing the Intercompany Advances shall comprise DIP Collateral.   
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11. Authorization to Use Cash Collateral. Subject to the terms and conditions of this 

Interim Order, and in a manner consistent with the Approved Budget, the Debtors are authorized to 

use Cash Collateral. Nothing in this Interim Order shall authorize the disposition of any assets of 

the Debtors or their estates outside the ordinary course of business, or any Debtor’s use of any 

Cash Collateral or other proceeds resulting therefrom, except as permitted in this Interim Order. 

12. Adequate Protection for the Prepetition Secured Parties. The Prepetition Secured 

Parties are entitled, pursuant to sections 361, 362, 363(c)(2), 363(e), and 507 of the Bankruptcy 

Code, to adequate protection of their respective interests in the applicable Prepetition Collateral, 

including Cash Collateral, solely to the extent of any diminution in value of their interests in the 

Prepetition Collateral. As adequate protection, the Prepetition Secured Parties are hereby granted 

the following (the “Adequate Protection”): 

(a) Adequate Protection Liens. Effective and perfected upon the Petition Date 

and without the necessity of the execution by the Debtors of security agreements, pledge 

agreements, mortgages, financing statements, or other agreements, a valid, perfected replacement 

security interest in and lien on the DIP Collateral (the “Adequate Protection Liens”), which 

security interests and liens shall be subject to and subordinate in all respects only to (A) the 

Carve-Out, (B) the DIP Liens, and (C) the Permitted Prior Liens. The Adequate Protection Liens 

shall not be (i) subject or subordinate to (A) any lien or security interest that is avoided and 

preserved for the benefit of the Debtors and their estates under section 551 of the Bankruptcy 

Code or (B) any lien or security interest arising after the Petition Date, subject only to the DIP 

Liens and the Carve-Out. The Adequate Protection Liens shall be in addition to all valid and 

enforceable liens and security interests now existing in favor of the Prepetition Secured Parties 

and not in substitution therefor.  
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(b) Section 507(b) Claims. An allowed administrative expense claim against 

the Debtors on a joint and several basis with priority over all other administrative claims in the 

Chapter 11 Cases (other than the DIP Superpriority Claims and except as set forth herein), 

including all claims of the kind specified under sections 503(b) and 507(b) of the Bankruptcy 

Code (the “507(b) Claims”), which 507(b) Claims shall have recourse to and be payable from all 

prepetition and postpetition property of the Debtors, excluding the Carve-Out, to which the 

507(b) Claims shall be subject and subordinate to in all respects. 

(c) Adequate Protection Reservation. Subject to the Carve-Out, nothing herein 

shall impair or modify the application of section 507(b) of the Bankruptcy Code in the event that 

the adequate protection provided to the Prepetition Secured Parties hereunder is insufficient to 

compensate for any diminution in value of their respective interests in the Prepetition Collateral 

during the Chapter 11 Cases or any Successor Cases. The receipt by the Prepetition Secured 

Parties of the adequate protection provided herein shall not be deemed an admission that the 

interests of the Prepetition Secured Parties are adequately protected. Further, this Interim Order 

shall not prejudice or limit the rights of the Prepetition Secured Parties to seek additional relief 

with respect to the use of Cash Collateral or for additional adequate protection. Nothing in this 

Interim Order shall prejudice, limit, or otherwise impair the rights of any of the Prepetition 

Secured Parties, upon a change in circumstances to seek new, different, or additional adequate 

protection or assert the interests of any of the Prepetition Secured Parties, or limit, or otherwise 

impair the rights of any other parties in interest in these Chapter 11 Cases, including the Debtors, 

to object thereto. 
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13. Budget Maintenance.  

(a) No later than the Friday of each calendar week (or, if Friday is not a 

Business Day, the next succeeding Business Day), commencing with the first Friday following 

the Petition Date, the Debtors shall deliver to the DIP Agent a rolling 13-week cash flow forecast 

(the “Budget”) for such week and the immediately following 12 weeks.  The Budget annexed 

hereto as Exhibit A shall constitute the Initial DIP Budget.  The Debtors shall use the proceeds 

of all borrowings under the DIP Facility and Cash Collateral in a manner consistent with the 

Approved Budget and exclusions set forth herein.  The Budget shall: 

i. set forth, on a line-item basis the projected cash receipts and cash disbursements 

of the DIP Credit Parties and their respective Subsidiaries on a consolidated basis, 

reflecting comprehensive activity across all such entities for each week of the 

applicable 13-week period (excluding fees and expenses of legal counsel of 

Crestline); provided that intercompany transfers from any Credit Party or 

Subsidiary to any non-debtor party shall be reflected as a single consolidated line 

item disbursement in the Budget and shall not be included within the individual 

cash receipts and disbursement line items; 

ii. include a provision for estimated Wind Down Budget costs and provisions for 

the funding of the Wind Down Reserve; and 

iii. be either (1) prepared by the Independent Financial Advisor with the assistance 

and cooperation of Borrower or (2) prepared by Borrower and approved by the 

Independent Financial Advisor; and in either case, shall be in form and substance 

satisfactory to Administrative Agent.    

(b) If any updated Budget is not approved by DIP Agent in writing (which 

may include approval via email by DIP Agent or its counsel), such updated Budget shall not 

become operative, and the most recently approved Budget (the “Approved Budget”) shall remain 

in effect until replaced by a subsequently updated Budget that has been approved by DIP Agent 

in accordance with the DIP Credit Agreement. For the avoidance of doubt, DIP Agent’s failure 

to respond to a submitted Budget shall not constitute approval thereof.  
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(c) If any amounts included for any week in an Approved Budget are not 

expended by the Debtors during such week, such unused amounts shall automatically be carried 

forward on a cumulative basis into subsequent weeks covered by such Approved Budget or any 

other Approved Budget, in each case other than into the Wind Down Budget, and such unused 

amounts permitted to be carried forward may be applied or used by the Debtors only in the same 

line item or category set forth in an Approved Budget in subsequent weeks; provided that no 

unused amounts may be carried forward into the Wind Down Budget under any circumstances.  

(d) Each Budget shall be accompanied by a weekly and cumulative variance 

report for the prior week, which shall be in form and substance satisfactory to the DIP Agent 

(each, a “Budget Variance Report”) which shall: (i) detail the actual consolidated cash receipts 

and disbursements of the DIP Credit Parties and their respective Subsidiaries for the prior week 

and on a cumulative basis for each line item included in the Approved Budget; (ii) provide a 

written explanation in reasonable detail for all positive and negative aggregate variances between 

budgeted amounts and actual amounts for such period.     

(e) Commencing after the second full calendar week following the Petition 

Date, no DIP Credit Party shall, nor shall it permit any of its Subsidiaries to, permit as of any 

date on which a Budget Variance Report is delivered or required to be delivered pursuant to the 

provisions of the DIP Credit Agreement, a positive disbursements variance for such Testing 

Period for any line item in the Approved Budget in excess of 15% (with positive variance 

meaning, for the avoidance of doubt, that actual disbursements other than in respect of fees and 

expenses of legal counsel of Crestline are greater than the projected disbursements) for both the 

weekly and cumulative Testing Period ended on such date (any positive variance not exceeding 

the limitation set forth in this clause (e) is referred to in this Interim Order as “Permitted 
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Variance”); provided, that when testing for “Operating Disbursements” in the Approved Budget, 

the only line item to be tested for any Testing Period is the line item labeled “Total Operating 

Disbursements”; provided, further that the DIP Agent (at the written direction of the Requisite 

Lenders (as defined in the DIP Credit Agreement), which may be by email) may authorize the 

Debtors in writing (which may be by email) to exceed the Permitted Variance for any Testing 

Period. 

14. Modification of Automatic Stay. The automatic stay imposed under section 

362(a)(2) of the Bankruptcy Code is hereby modified as necessary to effectuate all of the terms 

and provisions of this Interim Order, including, without limitation, to: (a) permit the Debtors to 

grant the DIP Liens, Adequate Protection Liens, DIP Superpriority Claims, and 507(b) Claims; 

(b) permit the Debtors to perform such acts as the DIP Agent or the Prepetition Agent may 

reasonably request to assure the perfection and priority of the liens granted herein; (c) permit the 

Debtors to incur all liabilities and obligations to the DIP Agent; and (d) authorize the Debtors to 

pay, and the DIP Agent, the other DIP Secured Parties, and the Prepetition Secured Parties to 

retain and apply, payments made in accordance with the terms of this Interim Order. 

15. Perfection of DIP Liens and Adequate Protection Liens. This Interim Order shall be 

sufficient and conclusive evidence of the creation, validity, perfection, and priority of all liens 

granted herein, including the DIP Liens and the Adequate Protection Liens, without the necessity 

of filing or recording any financing statement, mortgage, notice, or other instrument or document 

which may otherwise be required under the law or regulation of any jurisdiction or the taking of 

any other action (including, for the avoidance of doubt, entering into any deposit account control 

agreement) to validate or perfect (in accordance with applicable non-bankruptcy law) the DIP 

Liens or the Adequate Protection Liens or to entitle the DIP Agent, the other DIP Secured Parties, 
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and the Prepetition Secured Parties to the priorities granted herein. Notwithstanding the foregoing, 

each of the DIP Agent and the Prepetition Agent is authorized to file or record, in its sole 

discretion, as applicable, as each may deem necessary or advisable, such financing statements, 

security agreements, mortgages, notices of liens, and other similar documents to perfect its 

respective liens in accordance with applicable non-bankruptcy law, and all such financing 

statements, mortgages, notices, and other documents shall be deemed to have been filed, sent, or 

recorded as of the Petition Date. The Debtors shall execute and deliver upon reasonable request to 

the DIP Agent and Prepetition Agent, all such financing statements, mortgages, notices, and other 

documents as the DIP Agent or the Prepetition Agent may reasonably request. Each of the DIP 

Agent and the Prepetition Agent may file a photocopy of this Interim Order as a financing 

statement with any filing or recording office or with any registry of deeds or similar office, in 

addition to or in lieu of such financing statements, notices of lien, or similar instrument, and all 

applicable officials are authorized to accept a photocopy of this Interim Order for filing or 

recordation for such purpose.  

16. Milestones. The Debtors shall be required to comply with the following milestones 

(the “Milestones”), which may only be modified by the written consent of the DIP Agent in its sole 

discretion:   

(a) on or before April 26, 2026, commence the Chapter 11 Cases in the Court; 

(b) no later than the immediately following business day, the Debtors shall 

have filed a motion seeking (i) approval of Crestline Buyer (as defined in the DIP Credit 

Agreement) as the purchaser under that certain Asset Purchase Agreement, dated as of April 26, 

2026 (the “Stalking Horse APA”), by and among the Debtors, as the sellers thereunder, and 

Crestline Buyer, as the purchaser thereunder, (ii) entry of an order, in form and substance 
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acceptable to the Requisite Lenders, (x) setting forth and approving a timeline and the bidding 

and auction procedures for the solicitation of competitive bids for the sale by the Debtors of all 

or substantially all of the Debtors’ assets, (y) scheduling a hearing on the approval of the sale of 

all or substantially all of the Debtors’ assets to the bidder selected by the Debtors (the “Bidding 

Procedures Order”) and (iii) entry of an order approving the sale of substantially all of the 

Debtors’ assets (the “Sale Order”); 

(c) on or before April 28, 2026, the Court shall enter the Interim Order 

approving the DIP Facility; 

(d) on or before May 21, 2026, the Court shall have entered the Bidding 

Procedure Order; 

(e) on or before May 26, 2026, the Court shall enter the Final Order; 

(f) on or before June 15, 2026, the deadline imposed by the Debtors for the 

submission of bids from Qualified Bidders (as defined in the DIP Credit Agreement) in respect 

of the 363 Sale Transaction shall have occurred; 

(g) on or before June 18, 2026, the Debtors shall have held an auction in 

connection with the 363 Sale Transaction in the event that the Debtors timely receive more than 

one qualified bid; 

(h) on or before June 23, 2026, the Court shall have entered the Sale Order; 

and 

(i) on or before June 30, 2026, the Debtors shall have consummated the 363 

Sale Transaction pursuant to the Sale Order.   

17. Credit Bidding. In connection with any sale process authorized by the Court, 

whether effectuated through sections 363, 725, or 1123 of the Bankruptcy Code, the DIP Agent 
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and the Prepetition Agent shall have the right to “credit bid” pursuant to section 363(k) of the 

Bankruptcy Code all or any portion of the Prepetition Obligations and the DIP Obligations, and 

shall not be prohibited or limited from making such credit bid “for cause” under section 363(k) of 

the Bankruptcy Code. Without limiting the foregoing, the DIP Agent and the Prepetition Agent 

may assign all or any portion of the Prepetition Obligations and the DIP Obligations owed to it to 

an acquisition vehicle, affiliate, or any other Person (any such Person, the “Agent Assignee”). The 

Agent Assignee shall have the right to “credit bid” any Prepetition Obligations or DIP Obligations 

so assigned to it or assigned to or owned by any of its affiliated entities in any sale of the Debtors’ 

assets. 

18. Application of 363 Sale Proceeds.  

(a) If the DIP Agent or any Agent Assignee is not the bidder selected by the 

Debtors as the highest or otherwise best bid for the assets included in the sale of all or 

substantially all of the assets of the Debtors under section 363 of the Bankruptcy Code (the “363 

Sale Transaction”), subject and subordinate in all respects to the Carve-Out, proceeds from the 

363 Sale Transaction shall be paid pursuant to a Sale Order, and made directly to the DIP Agent 

(other than with respect to the Excluded Cash (as defined below)) upon the closing of the 363 

Sale Transaction and shall be applied: (i) first, to fund a segregated account held by the Debtors 

in an amount equal to $150,000 consistent with the Approved Budget and Stalking Horse 

Purchase Agreement (the “Excluded Cash”) for use by the Debtors to pay accrued administrative 

expenses and reasonable and necessary wind-down costs of the Debtors following the closing of 

the 363 Sale Transaction; provided, however, that all Excluded Cash shall remain subject to the 

DIP Liens and any Excluded Cash not used by the Debtors on accrued administrative expenses 

and wind-down costs of the Debtors shall be applied in accordance with the following provisions 
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of this payment waterfall; (ii) second, to reduce outstanding DIP Obligations (including all fees 

and professional fees payable pursuant to the DIP Credit Documents); (iii) third, to outstanding 

Prepetition Obligations, in the manner set forth in the Prepetition Credit Agreement; and (iv) 

with the surplus remaining (if any) to be retained by the Debtors pending further orders of the 

Court permitting disbursement in accordance with the Bankruptcy Code.  

(b) If the DIP Agent or any Agent Assignee, in its capacity as the Stalking 

Horse Bidder, is the bidder selected by the Debtors as the highest or otherwise best bid for the 

assets included in the 363 Sale Transaction, pursuant to the provisions of the Stalking Horse 

APA, and notwithstanding anything to the contrary in the DIP Credit Documents or this Interim 

Order, the DIP Agent or any Agent Assignee, as applicable, in its capacity as the Stalking Horse 

Bidder, shall exclude from the Acquired Assets (as defined in the Stalking Horse APA) an 

amount equal to the Excluded Cash (which cash is Cash Collateral), which Excluded Cash shall 

be held in a segregated account of, and used by, the Debtors to pay accrued administrative 

expenses and reasonable and necessary wind-down costs of the Debtors following the closing of 

the 363 Sale Transaction; provided, however, that all Excluded Cash not used by the Debtors to 

pay accrued administrative expenses and wind-down costs of the Debtors shall be deemed to be 

Acquired Assets (as defined in the Stalking Horse APA) and paid over to the DIP Agent or any 

Agent Assignee, in its capacity as the successful bidder in the 363 Sale Transaction. 

19. Proceeds of Subsequent Financing. If the Debtors, any trustee, any examiner with 

expanded powers, or any responsible officer subsequently appointed in these Chapter 11 Cases or 

any Successor Cases shall obtain credit or incur debt pursuant to sections 364(b), 364(c), 364(d) of 

the Bankruptcy Code in violation of this Interim Order at any time prior to repayment in full of the 

DIP Facility (the “DIP Repayment”), including subsequent to the confirmation of any chapter 11 
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plan with respect to any or all of the Debtors (if applicable), then, unless otherwise agreed by the 

DIP Lenders, all the cash proceeds derived from such credit or debt shall immediately be applied 

in accordance with this Interim Order.  

20. Maintenance of Collateral. Until the DIP Repayment has occurred, the Debtors shall 

(a) insure the DIP Collateral and the Prepetition Collateral as required under the DIP Credit 

Documents and Prepetition Credit Documents, as applicable; and (b)(i) maintain accurate records 

of all transfers (including intercompany transactions) within the cash management system so that 

all postpetition transfers and transactions shall be adequately and promptly documented in, and 

readily ascertainable from, their books and records, to the same extent maintained by the Debtors 

before the Petition Date, and (ii) provide reasonable access to such records to the DIP Agent. 

21. Disposition of DIP Collateral. Except as otherwise provided for in this Interim 

Order, the Debtors shall not sell, transfer, lease, encumber, or otherwise dispose of any portion of 

the DIP Collateral other than in the ordinary course of business without the prior written consent of 

the DIP Agent and no such consent shall be implied from any other action, inaction, or 

acquiescence by the DIP Agent or any other DIP Secured Parties. 

22. Risk of Loss; No Liability. None of the DIP Secured Parties shall, in any way or 

manner, be liable or responsible for (i) the safekeeping of the DIP Collateral, (ii) any loss or 

damage thereto occurring or arising from any cause, (iii) any diminution in the value thereof, or 

(iv) any act or default of any licensor, licensee, carrier, servicer, bailee, custodian, forwarding 

agency, or other person or entity, and all risk of loss, damage, or destruction of the DIP Collateral 

shall be borne solely by the Debtors. 

23. Payments Held in Trust. Subject to the Carve-Out, if any person or entity that holds 

a lien on or security interest in DIP Collateral that is junior or otherwise subordinate to the DIP 
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Liens receives any DIP Collateral or proceeds of DIP Collateral, or receives any other payment 

with respect thereto from any source prior to the indefeasible payment in full in cash of the DIP 

Obligations and termination of the DIP Facility, such person or entity shall be deemed to have 

received, and shall hold, such DIP Collateral, payment, or proceeds in trust for the benefit of the 

DIP Agent, for its benefit and the benefit of the other DIP Secured Parties, and shall promptly turn 

over the same to the DIP Agent, in the same form as received, with any necessary endorsements, 

for application in accordance with this Interim Order and the DIP Credit Documents. 

24. Maturity Date. All commitments under the DIP Facility shall terminate and all DIP 

Obligations (including principal, accrued and unpaid interest, fees, expenses, and all other amounts 

owing under the DIP Credit Documents) shall become immediately due and payable in full in cash, 

without notice, demand, or further order of the Court, on the earliest to occur of (any such date, the 

“Maturity Date”): (i) the date that is ninety (90) days after the Petition Date (or such later date as 

agreed in writing by the DIP Agent); (ii) the filing of a motion by the Debtors seeking dismissal of 

any of the Chapter 11 Cases, dismissal of any of the Chapter 11 Cases, or the filing of a motion by 

the Debtors seeking to convert any of the Chapter 11 Cases to a case under Chapter 7 of the 

Bankruptcy Code, (iii) the substantial consummation (as defined in Section 1101 of the 

Bankruptcy Code) of a chapter 11 plan of any Debtor, and which for the purposes of this clause 

(iii) shall be no later than the “effective date” of a chapter 11 plan of any Debtor, which has been 

confirmed by an order entered by this Court, (iv) the acceleration of the DIP Obligations and the 

termination of the DIP Commitments upon the occurrence of an Event of Default (as defined in the 

DIP Credit Agreement) in accordance with the DIP Credit Documents and this Interim Order, 

including paragraph 25 below, (v) the termination of the Stalking Horse APA for any reason 

without the prior written consent of the Requisite Lenders other than a termination of the Stalking 
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Horse APA as a result of a default by Crestline Buyer or a termination for the Debtors to pursue 

approval of an Alternate Transaction (as defined in the DIP Credit Agreement) that results in the 

payment in full of the Prepetition Obligations and the DIP Obligations at or prior to the maturity 

thereof (including as described in this definition) as of the closing of such alternate transaction and 

(vi) consummation of the 363 Sale Transaction.   

25. Rights and Remedies Upon Event of Default. The provisions of this paragraph are 

subject to the Carve-Out. 

(a) Automatic Stay Modification. The automatic stay provisions of section 

362 of the Bankruptcy Code are, to the extent applicable, vacated and modified without further 

application or motion to, or order from, the Court, to the extent necessary so as to permit the 

following, and neither section 105 of the Bankruptcy Code nor any other provision of the 

Bankruptcy Code or applicable law shall be utilized to prohibit the exercise, enjoyment, and 

enforcement of any of such rights, benefits, privileges, and remedies regardless of any change in 

circumstances (whether or not foreseeable), whether or not an Event of Default under the DIP 

Credit Documents or a default by any of the Debtors of any of their obligations under this 

Interim Order has occurred: (i) the right to require all cash, checks, or other collections or 

proceeds from DIP Collateral received by any of the Debtors to be deposited in accordance with 

the requirements of the DIP Credit Documents or written instructions of the DIP Agent, and to 

apply any amounts so deposited and other amounts paid to or received by the DIP Agent or the 

other DIP Secured Parties under the DIP Credit Documents in accordance with any requirements 

of the DIP Credit Documents; (ii) the right to file or record any financing statements, mortgages, 

or other instruments or documents to evidence the security interests in and liens upon the DIP 

Collateral; (iii) the right to charge and collect any interest, fees, costs, and other expenses 
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accruing at any time under the DIP Credit Documents as provided therein; and (iv) the right to 

give the Debtors any notice provided for in any of the DIP Credit Documents or this Interim 

Order.  

(b) Enforcement Remedies Subject to Remedies Notice Period. The automatic 

stay provisions of section 362 of the Bankruptcy Code are vacated and modified to permit the 

DIP Agent, acting at the direction of the Requisite Lenders, upon the occurrence and during the 

continuation of an Event of Default and subject to five (5) days’ prior written notice (which may 

be delivered by electronic mail) (the “Remedies Notice Period”) to lead restructuring counsel to 

the Debtors, lead counsel to any Committee, and the U.S. Trustee (the “Remedies Notice 

Parties”), to exercise all enforcement rights and remedies provided for in the DIP Credit 

Documents, this Interim Order, or under other applicable bankruptcy and non-bankruptcy law, 

including, without limitation, the right to: (i) cease making DIP Loans and/or suspend or 

terminate the commitments under the DIP Credit Documents; (ii) declare all DIP Obligations 

(including principal of, and accrued interest on, any outstanding DIP Loans) immediately due 

and payable, without presentment, demand, protest, or other notice of any kind, all of which are 

hereby expressly waived by the Debtors; (iii) declare the termination, restriction, or revocation of 

the ability of the Debtors to use Cash Collateral (subject to subparagraph (d) below); (iv) invoke 

the right to charge interest at the default rate under the DIP Credit Documents (for the avoidance 

of doubt, default interest shall accrue immediately upon the occurrence of an Event of Default, 

regardless of any notice thereof and without being subject to the Remedies Notice Period); (v) 

take any actions reasonably calculated to preserve or safeguard the DIP Collateral or to prepare 

the DIP Collateral for sale; (vi) foreclose on, or otherwise enforce and realize on, the DIP Liens 

on any or all of the DIP Collateral, including by collecting accounts receivable and applying the 
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proceeds thereof to the DIP Obligations; (vii) set off any amounts held as Cash Collateral 

(including, without limitation, in any Cash Collateral account held for the benefit of the DIP 

Secured Parties); and (viii) take any other action or exercise any other right or remedy permitted 

under the DIP Credit Documents, this Interim Order, or applicable law. The Remedies Notice 

Period shall run concurrently with any notice period provided for under the DIP Credit 

Documents.  

(c) Right to Seek Emergency Hearing; Extension of Remedies Notice Period. 

During the Remedies Notice Period, the Debtors, any Committee, and/or any other party in 

interest shall be entitled to seek an emergency hearing (the “Emergency Hearing”) with the Court 

for the purpose of contesting whether, in fact, an Event of Default has occurred and is continuing 

and the DIP Agent consents to and shall not oppose any such request. If a request for such 

Emergency Hearing is made prior to the expiration of the Remedies Notice Period, then the 

Remedies Notice Period shall be automatically extended (without further notice, hearing, motion, 

order, or other action) until the earlier of (i) three (3) business days after the date the Court rules 

on such request and (ii) the date the Court enters an order in connection with such Emergency 

Hearing. At any Emergency Hearing, the sole issue that may be raised by the Debtors shall be 

limited to whether or not an Event of Default has occurred and is continuing under the DIP 

Credit Documents and whether a violation of this Interim Order has occurred.   

(d) Permitted Cash Collateral Use During the Remedies Notice Period. During 

the Remedies Notice Period and prior to the DIP Agent’s exercise of enforcement remedies 

pursuant to subparagraph (b) above, the Debtors shall be permitted to use Cash Collateral and 

any proceeds of the DIP Facility solely to fund: (i) the Carve-Out and the Carve-Out Reserves; 

and (ii) amounts that the Debtors determine in good faith are in the ordinary course, are critically 
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necessary to preserve the Debtors and their estates, and are in compliance with the Approved 

Budget (subject to the Permitted Variance), in each case consistent with this Interim Order. For 

the avoidance of doubt, upon the occurrence and during the continuation of an Event of Default 

and including during the pendency of the Remedies Notice Period, the DIP Secured Parties shall 

have no further obligation to provide financing under the DIP Credit Documents.  

(e) Automatic Stay Deemed Terminated Absent Court Action. Unless the 

Court finds during the Remedies Notice Period (as may be extended pursuant to subparagraph 

(c)) that an Event of Default has not occurred or is not continuing or otherwise orders to the 

contrary, following the expiration of the Remedies Notice Period (as may be so extended), 

without further notice to, hearing, or order from the Court, the automatic stay of section 362(a) 

of the Bankruptcy Code shall automatically be deemed terminated for the purposes of permitting 

the DIP Secured Parties to exercise any and all rights and remedies available to them under this 

Interim Order, the DIP Credit Documents, and applicable law, and the DIP Agent, for the benefit 

of itself and the other DIP Secured Parties, shall be deemed to have received complete relief 

from the automatic stay.    

(f) Debtor Cooperation. If the DIP Agent is entitled, and has elected in 

accordance with the provisions hereof, to enforce the DIP Liens or exercise any other default-

related remedies following expiration of the Remedies Notice Period (as may be extended 

pursuant to subparagraph (c)), the Debtors shall cooperate with the DIP Agent and the other DIP 

Secured Parties in connection with such enforcement by, among other things: (i) providing at all 

reasonable times access to the DIP Collateral and the Debtors’ premises to representatives or 

agents of the DIP Agent (including any collateral liquidator or consultant); (ii) providing the DIP 

Agent and its representatives or agents, at all reasonable times, access to the Debtors’ books and 
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records and any information or documents requested by the DIP Agent or its representatives or 

agents; (iii) performing all other obligations set forth in the DIP Credit Documents; and (iv) 

taking reasonable steps to safeguard and protect the DIP Collateral. The Debtors shall not 

otherwise interfere with or actively encourage others to interfere with the DIP Secured Parties’ 

enforcement of rights. For the avoidance of doubt, the Debtors shall be deemed to have granted 

the DIP Agent, acting at the direction of the Requisite Lenders, standing to pursue enforcement 

actions pursuant to this paragraph 25, subject to the other provisions of this Interim Order.   

26. Carve-Out. 

(a) As used in this Interim Order, the term “Carve-Out” means the sum of: (i) 

all fees required to be paid to the Clerk of the Court and to the U.S. Trustee under section 

1930(a) of title 28 of the United States Code plus interest at the statutory rate, if any, pursuant to 

31 U.S.C. § 3717 (without regard to the notice set forth in (iii) below); (ii) all reasonable and 

documented fees and expenses up to $50,000 incurred by a trustee under section 726(b) of the 

Bankruptcy Code (without regard to the notice set forth in (iii) below); (iii) subject, in each case, 

to application of any retainers that may be held and to the extent allowed at any time, whether by 

interim order, procedural order, final order or otherwise, all unpaid fees and expenses provided 

for in any Approved Budget  (the “Allowed Professional Fees”) incurred by persons or firms 

retained by the Debtors or the Committee pursuant to section 327, 328, 363, or 1103 of the 

Bankruptcy Code (collectively, the “Estate Professionals”) (in each case, other than any 

restructuring, sale, success or other transaction fee of any investment bankers or financial 

advisors) at any time before or on the first business day following delivery by the DIP Agent of a 

Carve-Out Trigger Notice (as defined below), whether allowed by the Court prior to or after 

delivery of a Carve-Out Trigger Notice (the amounts set forth in this clause (iii) being the “Pre-
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Carve-Out Trigger Notice Cap”); and (iv) Allowed Professional Fees of Estate Professionals in 

an aggregate amount not to exceed $50,000 incurred after the first business day following 

delivery by the DIP Agent of the Carve-Out Trigger Notice, to the extent allowed at any time, 

whether by interim order, procedural order, final order or otherwise (the amount set forth in this 

clause (iv) being the “Post-Carve-Out Trigger Notice Cap” and, together with the Pre-Carve-Out 

Trigger Notice Cap and the amounts set forth in clauses (i) through (ii), the “Carve-Out Cap”); 

provided that nothing herein shall be construed to impair the ability of any party to object to the 

fees, expenses, reimbursement or compensation described in this paragraph on any grounds. The 

Carve-Out shall be subject to the applicable restrictions on the use of proceeds of the DIP Loans 

and Cash Collateral.  

(b) Immediately upon the delivery of a Carve-Out Trigger Notice (as defined 

below), and prior to the payment of any DIP Obligations, the DIP Credit Parties shall be required 

to deposit into a separate account not subject to the control of the DIP Agent or the Prepetition 

Agent (the “Carve-Out Account”) cash in an amount equal to the difference between the Carve-

Out Cap and the balance held in the Carve-Out Account as of the Carve-Out Trigger Notice Date 

(as defined below), provided that should the Carve-Out Account hold less than the Carve-Out 

Cap after such transfer (such remaining amount, the “Carve-Out Shortfall”), the DIP Credit 

Parties shall promptly transfer cash in an amount equal to the Carve-Out Shortfall to the Carve-

Out Account. Notwithstanding anything to the contrary herein or in the DIP Credit Documents, 

following delivery of a Carve-Out Trigger Notice, the DIP Agent shall not sweep or foreclose on 

cash (including cash received as a result of the sale or other disposition of any assets) of the 

Debtors until the Carve-Out Account has been fully funded as permitted above in an amount 

equal to all obligations benefitting from the Carve-Out, and, for the avoidance of doubt, the 
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Debtors shall not sweep or foreclose on any cash in the Carve-Out Account. The amounts in the 

Carve-Out Account shall be available only to satisfy Allowed Professional Fees and other 

amounts included in the Carve-Out until such amounts are paid in full. The amount in the Carve-

Out Account shall be reduced on a dollar-for-dollar basis for Allowed Professional Fees that are 

paid after the delivery of the Carve-Out Trigger Notice, and the Carve-Out Account shall not be 

replenished for such amounts so paid. The failure of the Carve-Out Account to satisfy in full the 

amount set forth in the Carve-Out shall not affect the priority of the Carve-Out. For the 

avoidance of doubt, to the extent the Carve-Out is funded from borrowings under the DIP 

Facilities, such borrowed amounts shall constitute DIP Obligations.  

(c) For purposes of the foregoing, “Carve-Out Trigger Notice” shall mean a 

written notice delivered by email by the DIP Agent (or, after the applicable DIP Obligations have 

been indefeasibly paid in full and the DIP Commitments terminated, the Prepetition Agent) to 

the Debtors, their lead restructuring counsel, the U.S. Trustee, and lead counsel to the Committee 

(if any), which notice may only be delivered following the occurrence and during the 

continuation of an Event of Default (as defined in the DIP Credit Agreement) (or, after the DIP 

Obligations have been indefeasibly paid in full and the DIP Commitments terminated, any 

occurrence that would constitute an Event of Default hereunder and that is continuing), stating 

that the Post-Carve-Out Trigger Notice Cap has been invoked. 

(d) The DIP Agent, the DIP Lenders and the Prepetition Secured Parties shall 

not be responsible for the direct payment or reimbursement of any fees or expenses of any Estate 

Professionals incurred in connection with the Chapter 11 Cases or any Successor Case under any 

chapter of the Bankruptcy Code, regardless of whether payment of such fees or disbursement has 

been allowed by the Court. Nothing in this Interim Order or otherwise shall be construed to 
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obligate any of the DIP Agent, the DIP Lenders or the Prepetition Secured Parties in any way to 

pay compensation to or reimburse expenses of any Estate Professional, or to guarantee that the 

Debtors have sufficient funds to pay such compensation or expense reimbursement. 

(e) If, after paying all amounts set forth in the definition of Carve-Out, the 

Carve-Out Account has not been reduced to zero, all remaining funds in the Carve-Out Account 

shall be distributed to the DIP Agent on account of the DIP Obligations. 

(f) Carve-Out Reserve. Prior to the delivery of the Carve-Out Trigger Notice, 

on a weekly basis, the Debtors shall cause to be funded from the DIP Facility or Cash Collateral 

into a segregated account (the “Funded Reserve Account”) held for the benefit of Estate 

Professionals an amount equal to the aggregate amount of the estimated accrued fees of Estate 

Professionals, based on the amounts set forth in the Approved Budget remaining unpaid as of the 

Friday of the preceding week (and not previously funded to the Funded Reserve Account). 

Immediately upon delivery of the Carve-Out Trigger Notice, the Funded Reserve Account shall 

become the Carve-Out Account and, to the extent of any Carve-Out Shortfall the DIP Credit 

Parties shall promptly transfer cash in an amount equal to the Carve-Out Shortfall to the Carve-

Out Account.   

27. Good Faith Under Section 364(e) of the Bankruptcy Code; No Modification or Stay 

of this Interim Order. Based on the findings set forth in this Interim Order and the record made 

during the Interim Hearing, and in accordance with section 364(e) of the Bankruptcy Code, in the 

event any or all of the provisions of this Interim Order are hereafter modified, amended, waived, or 

vacated by a subsequent order of this Court or any other court of competent jurisdiction, each of 

the DIP Agent, the other DIP Secured Parties, and the Prepetition Secured Parties is entitled to the 

protections provided in section 364(e) of the Bankruptcy Code. Any such modification, 
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amendment, waiver or vacatur shall not affect the validity and enforceability of any advances 

previously made, including advances made hereunder, or any lien, claim, or priority authorized or 

created hereby, unless such authorization and the incurring of such debt, or the granting of such 

priority or lien, is stayed pending appeal. 

28. Payment of Fees and Expenses. The Debtors shall pay all reasonable and 

documented prepetition and postpetition fees and out-of-pocket expenses of the DIP Agent in 

connection with the DIP Facility and the Chapter 11 Cases, as provided in this Interim Order. Any 

time that professionals of the DIP Agent, including, without limitation, Jones Day, as counsel to 

the DIP Agent, seek payment of fees and expenses from the Debtors, such professional shall 

provide summary copies of its fee and expense statements or invoices (which shall not be required 

to contain time entries and which may be redacted or modified to the extent necessary to delete any 

information subject to the attorney-client privilege, any information constituting attorney work 

product, or any other confidential information, and the provision of such invoices shall not 

constitute any waiver of the attorney-client privilege or of any benefits of the attorney work 

product doctrine) with: (i) a short summary of the work performed during the relevant 

compensation period; (ii) the name of, hourly rate (if applicable) of, and number of hours worked 

by each professional and paraprofessional who worked on the matter during the relevant 

compensation period; and (iii) the total fee amount being requested by electronic mail to the U.S. 

Trustee and counsel to the Committee (if appointed) contemporaneously with the delivery of such 

fee and expense statements to the Debtors. The Debtors, any Committee, or the U.S. Trustee may 

dispute the payment of any portion of such invoiced fees and expenses (the “Disputed Invoiced 

Fees”) if a Debtor, any Committee that may be appointed in these Chapter 11 Cases, or the U.S. 

Trustee notifies the submitting party in writing, within ten (10) days of the receipt of such fee and 
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expense statement or invoice, setting forth the specific objections to the Disputed Invoiced Fees (to 

be followed by the filing with the Court, if necessary, of an objection, with at least ten (10) days’ 

prior written notice to the submitting party of any hearing on such objection). The Debtors shall 

promptly pay in full all such invoiced fees and expenses other than the Disputed Invoiced Fees. 

Notwithstanding the foregoing, the Debtors shall pay on or about the date of entry of the Interim 

Order all reasonable and documented fees, costs, and out-of-pocket expenses of the DIP Agent 

incurred on or prior to such date without the need for any professional engaged by the DIP Agent 

to first deliver a copy of its invoice as provided for herein (other than to the Debtors). No attorney 

or advisor to the DIP Agent or Prepetition Agent shall be required to file an application seeking 

compensation for services or reimbursement of expenses with the Court. Any and all fees, costs, 

and expenses paid prior to the Petition Date by any of the Debtors to the Prepetition Agent or DIP 

Agent (including the fees and expenses of Jones Day, as counsel to the DIP Agent) shall be 

approved in full in the Interim Order and the Final Order. The DIP Agent shall have the right to 

charge the DIP Facility for any such fees and costs (whether such costs were incurred prior to the 

Petition Date or after the Petition Date). To the extent the DIP Agent charges the DIP Facility for 

such fees and costs, they will become part of the DIP Facility. 

29. Proofs of Claim. The DIP Agent, the other DIP Secured Parties, and the Prepetition 

Secured Parties will not be required to file proofs of claim in any of the Chapter 11 Cases or 

Successor Cases for any claim allowed herein, including any claims arising under the Prepetition 

Credit Documents. The Debtors’ Stipulations shall be deemed to constitute a timely filed proof of 

claim for the DIP Agent, the other DIP Secured Parties, and the Prepetition Secured Parties upon 

approval of this Interim Order, and the DIP Agent, the other DIP Secured Parties, and the 

Prepetition Secured Parties shall be treated under section 502(a) of the Bankruptcy Code as if they 
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filed a proof of claim. Any order entered by the Court in relation to the establishment of a bar date 

for any claim (including without limitation administrative claims) in any of the Chapter 11 Cases 

or any Successor Cases shall not apply to (i) the DIP Agent or the other DIP Secured Parties, or (ii) 

the Prepetition Secured Parties with respect to any claims arising under the Prepetition Credit 

Document. 

30. Effect of Stipulations on Third Parties.  

(a) Generally. The Debtors’ stipulations, admissions, agreements, and 

releases contained in this Interim Order, including the Debtors’ Stipulations and the releases set 

forth in paragraph 35 (the “Releases”), shall be binding on the Debtors in all circumstances and 

for all purposes, including with respect to any Prepetition Obligations to the extent such 

obligations are recharacterized or not rolled-up into DIP Obligations. The Debtors’ stipulations, 

admissions, agreements, and releases contained in this Interim Order, including the Debtors’ 

Stipulations and the Releases, shall also be binding on all creditors and other parties in interest 

and all of their respective successors and assigns, including, without limitation, any statutory or 

non-statutory committees appointed or formed in the Chapter 11 Cases, including the Committee 

(if appointed), and any other person or entity acting or seeking to act on behalf of the Debtors’ 

estates in all circumstances and for all purposes, unless an adversary proceeding or contested 

matter (a “Challenge”) is filed prior to the expiration of the following applicable period: (a) with 

respect to any party in interest other than a Committee, the earlier of (i) one business day prior to 

the hearing to consider approval of the Sale Transactions and (ii)  75 days after the entry of the 

Interim Order or (b) solely with respect to a Committee, the earlier of (i) 60 days after the 

appointment of the Committee, (ii) 75 days after the entry of the Interim Order, and (iii) one 

business day prior to the hearing to consider approval of the Sale Transactions (the “Challenge 
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Period”) challenging the Debtors’ stipulations, admissions, agreements, and releases contained in 

this Interim Order, including the Debtors’ Stipulations and the Releases, and (ii) a final, non- 

appealable judgment is entered against a Released Party (as defined below) in such adversary 

proceeding or contested matter; provided that any pleadings filed in any Challenge shall set forth 

with specificity the basis for such Challenge (and any such Challenge not so specified prior to 

the Challenge Period shall be deemed forever, waived, released, and barred); provided further 

that any party in interest that fails to file a challenge within the Challenge Period shall be forever 

barred from asserting any claims against the Released Parties on behalf of any of the Debtors’ 

estates, or challenging in any manner the Debtors’ stipulations, admissions, agreements, and 

releases contained in this Interim Order, including the Debtors’ Stipulations and the Releases. 

(b) If no such Challenge is timely and properly filed prior to the Challenge 

Period or the Court does not rule in favor of the plaintiff in any such proceeding, then the 

Debtors’ stipulations, admissions, agreements, and releases contained in this Interim Order, 

including the Debtors’ Stipulations and the Releases, shall nonetheless remain binding and 

preclusive on the Committee (if appointed) and on any other person or entity and the Debtors. 

(c) Nothing in this Interim Order vests or confers on any Person (as defined in 

the Bankruptcy Code), including the Committee (if appointed) or any statutory or non-statutory 

committees appointed or formed in these Chapter 11 Cases, standing or authority to pursue any 

claim or cause of action belonging to the Debtors or their estates, including, without limitation, 

Challenges with respect the Debtors’ stipulations, admissions, agreements, and other releases 

contained in this Interim Order, including the Debtors’ Stipulations and Releases, and all rights 

to object to such standing are expressly reserved. 
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(d) Any successor to the Debtors (including, without limitation, any chapter 7 

or chapter 11 trustee appointed or elected for any of the Debtors or any other estate 

representative appointed in the Chapter 11 Cases or any Successor Cases) shall be bound by the 

terms of the Interim Order and the Final Order to the same extent as the Debtors, including with 

respect to the Releases, to the extent (and on the terms) approved by the Interim Order and the 

Final Order. 

31. No Third-Party Rights. Except as explicitly provided for herein, this Interim Order 

does not create any rights for the benefit of any third party, creditor, equity holder, or any direct, 

indirect, or incidental beneficiary. 

32. Section 506(c) Claims. Subject to and upon entry of the Final Order authorizing the 

same, except to the extent of the Carve-Out, no costs or expenses of administration that have been 

or may be incurred in the Chapter 11 Cases at any time shall be charged against the DIP Agent, the 

other DIP Secured Parties, the DIP Collateral, the Prepetition Agent, the Prepetition Secured 

Parties or the Prepetition Collateral pursuant to sections 105 or 506(c) of the Bankruptcy Code, or 

otherwise, without the prior written consent of the DIP Agent or the Prepetition Agent, as may be 

applicable, and no such consent shall be implied from any action, inaction, or acquiescence by any 

party. 

33. No Marshaling/Applications of Proceeds. Subject to and upon entry of the Final 

Order authorizing the same, in no event shall the DIP Agent, the other DIP Secured Parties, the 

Prepetition Agent, or the Prepetition Secured Parties be subject to the equitable doctrine of 

“marshaling” or any other similar doctrine with respect to any of the DIP Collateral or the 

Prepetition Collateral, as applicable. 
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34. Section 552(b). Subject to and upon entry of the Final Order authorizing the same, 

the DIP Secured Parties and the Prepetition Secured Parties shall be entitled to all of the rights and 

benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” exception 

thereunder shall not apply to any of Prepetition Secured Parties or the DIP Secured Parties with 

respect to proceeds, product, offspring, or profits of any of the Prepetition Collateral or the DIP 

Collateral, as applicable. 

35. Releases. Subject to the Challenge provisions in paragraph 30, in exchange for good 

and valuable consideration, the adequacy of which is hereby confirmed, each of the Debtors, (in 

their own right, on behalf of their estates and their current and former direct and indirect 

subsidiaries, and each such entity’s and its current and former direct and indirect subsidiaries’ 

current and former directors, officers, managers, predecessors, and successors and assigns, and 

each of such entity’s current and former officers, members, managers, directors, principals, 

members, employees, agents, independent contractors, representatives, managed accounts or funds, 

management companies, fund advisors, investment advisors, financial advisors, partners (including 

both general and limited partners), and representatives, in each case to the extent permitted by 

applicable law and solely in such parties capacity as such) (collectively, the “Releasing Parties”) 

hereby unconditionally and irrevocably releases, acquits, absolves, forever discharges and 

covenants not to sue the DIP Secured Parties, the Prepetition Secured Parties, and each such 

entities’ current and former affiliates, and each such entity’s current and former directors, officers, 

managers and equityholders (regardless of whether such interests are held directly or indirectly), 

predecessors, successors and assigns, and direct and indirect subsidiaries, and each of such entity’s 

current and former officers, members, managers, directors, equityholders (regardless of whether 

such interests are held directly or indirectly), principals, members, employees, agents, independent 
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contractors, representatives, managed accounts or funds, management companies, fund advisors, 

investment advisors, financial advisors, and partners (including both general and limited partners) 

(the “Released Parties”) and their respective property and assets from any and all acts and 

omissions of the Released Parties, and from any and all claims, interests, causes of action, 

avoidance actions, counterclaims, defenses, setoffs, demands, controversies, suits, judgments, 

costs, debts, sums of money, accounts, reckonings, bonds, bills, damages, obligations, objections, 

legal proceedings, equitable proceedings, executions of any nature, type, or description and 

liabilities whatsoever (including any derivative claims asserted or assertable on behalf of the 

Debtors, their estates, or such entities’ successors or assigns, whether individually or collectively), 

which the Releasing Parties now have, may claim to have or may come to have against the 

Released Parties at any time arising prior to entry of this Interim Order, at law or in equity, by 

statute or common law, in contract or in tort, including, without limitation, (a) any so-called 

“lender liability” or equitable subordination claims or defenses, (b) any and all “claims” (as 

defined in the Bankruptcy Code) and causes of action arising under the Bankruptcy Code and (c) 

any and all offsets, defenses, claims, counterclaims, set off rights, objections, challenges, causes of 

action, and/or choses in action of any kind or nature whatsoever, whether liquidated or 

unliquidated, fixed or contingent, known or unknown, suspected or unsuspected, disputed or 

undisputed, whether arising at law or in equity, including any recharacterization, recoupment, 

subordination, disallowance, avoidance, challenge, or other claim or cause of action arising under 

or pursuant to section 105, chapter 5, or section 724(a) of the Bankruptcy Code or under other 

similar provisions of applicable state, federal, or foreign laws, including without limitation, any 

right to assert any disgorgement, recovery, and further waives and releases any defense, right of 

counterclaim, right of setoff, or deduction on the payment of the Prepetition Obligations, but 
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excluding obligations of the DIP Lenders to the Debtors under the DIP Credit Documents. This 

paragraph is in addition to and shall not in any way limit any other release, covenant not to sue, or 

waiver by the Releasing Parties in favor of the Released Parties. 

36. Indemnification. The Debtors shall indemnify and hold the DIP Secured Parties and 

each such entities’ current and former affiliates, and each such entity’s current and former 

directors, officers, managers and equityholders (regardless of whether such interests are held 

directly or indirectly), predecessors, successors and assigns, and direct and indirect subsidiaries, 

and each of such entity’s current and former officers, members, managers, directors, equityholders 

(regardless of whether such interests are held directly or indirectly), principals, members, 

employees, agents, independent contractors, representatives, managed accounts or funds, 

management companies, fund advisors, investment advisors, financial advisors, and partners 

(including both general and limited partners) (each an “Indemnified Party”) harmless from and 

against any and all claims, damages, losses, liabilities and expenses (including, without limitation, 

all fees and disbursements of attorneys and other professionals) to which any Indemnified Party 

may become liable or which may be incurred by or asserted against any Indemnified Party, in each 

case in connection with or arising out of or by reason of any investigation, litigation or proceeding 

arising out of or relating to or in connection with the DIP Facility, any obligation, or any act, event 

or transaction related or attendant thereto or any use or intended use of the proceeds of the DIP 

Facility, except to the extent the same is found in a final, nonappealable judgment by a court of 

competent jurisdiction to have resulted from such Indemnified Party’s own gross negligence or 

willful misconduct. The Debtors shall file a notice with the Court if any Indemnified Party asserts 

a claim against the Debtors under this paragraph. 
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37. Limits on Lender Liability. Nothing in this Interim Order, any of the DIP Credit 

Documents, any of the Prepetition Credit Documents, or any other documents related thereto, shall 

in any way be construed or interpreted to impose or allow the imposition upon the DIP Agent, the 

other DIP Secured Parties, or the Prepetition Secured Parties of any liability for any claims arising 

from any activities by the Debtors in the operation of their businesses or in connection with the 

administration of these Chapter 11 Cases or any Successor Cases. The DIP Agent, the other DIP 

Secured Parties and the Prepetition Secured Parties shall not, solely by reason of having made 

loans under the DIP Facility or authorizing the use of Cash Collateral, be deemed in control of the 

operations of the Debtors or to be acting as a “responsible person” or “owner or operator” with 

respect to the operation or management of the Debtors (as such terms, or any similar terms, are 

used in the United States Comprehensive Environmental Response, Compensation and Liability 

Act, 42 U.S.C. §§ 9601 et seq., as amended, or any similar federal or state statute). Nothing in this 

Interim Order shall in any way be construed or interpreted to impose or allow the imposition upon 

the DIP Agent, any of the DIP Secured Parties, or any of the Prepetition Secured Parties of any 

liability for any claims arising from the prepetition or postpetition activities of any of the Debtors. 

38. Insurance Proceeds and Policies. Upon entry of this Interim Order and to the fullest 

extent provided by applicable law, the DIP Agent (on behalf of itself and the other DIP Secured 

Parties) and the Prepetition Agent (on behalf of itself and for the benefit of the applicable 

Prepetition Secured Parties, as applicable), shall be, and shall be deemed to be, without any further 

action or notice, named as additional insured and lender’s loss payee on each insurance policy 

maintained by the Debtors that in any way relates to the DIP Collateral or any collateral subject to 

Adequate Protection Liens. 

Case 26-80002-swe11    Doc 11-1    Filed 04/27/26    Entered 04/27/26 06:23:51    Desc 
Exhibit A - Proposed Order    Page 49 of 56



 

49 

  

39. Joint and Several Liability. Nothing in this Interim Order shall be construed to 

constitute a substantive consolidation of any of the Debtors’ estates, it being understood, however, 

that the Debtors shall be jointly and severally liable for the obligations hereunder and all DIP 

Obligations in accordance with the terms hereof. All unpaid principal, interest, fees, costs, and 

expenses accruing under the DIP Facility shall be due and payable in full on the Maturity Date to 

the extent not due earlier, and if such amounts are not paid in full in cash, interest, fees, costs, and 

expenses in respect of the DIP Facility shall continue to accrue until paid in full. 

40. Rights Preserved. Notwithstanding anything herein to the contrary, the entry of this 

Interim Order is without prejudice to, and does not constitute a waiver of, expressly or implicitly: 

(a) the DIP Agent’s, the other DIP Secured Parties’ and the Prepetition Secured Parties’ rights to 

seek any other or supplemental relief; (b) any of the rights of any of the DIP Agent, the other DIP 

Secured Parties and/or the Prepetition Secured Parties under the Bankruptcy Code or applicable 

non-bankruptcy law, including, without limitation, the right to request modification of the 

automatic stay imposed by section 362 of the Bankruptcy Code, request dismissal of any of the 

Chapter 11 Cases or Successor Cases, conversion of any of the Chapter 11 Cases to cases under 

chapter 7, or appointment of a chapter 11 trustee or examiner with expanded powers, to enforce 

any guarantee against a non-Debtor, or propose, subject to the provisions of section 1121 of the 

Bankruptcy Code, a chapter 11 plan or plans; or (c) any other rights, claims, or privileges (whether 

legal, equitable, or otherwise) of any of the DIP Agent, the other DIP Secured Parties or the 

Prepetition Secured Parties.  

41. No Waiver by Failure to Seek Relief. The failure of the DIP Agent, the other DIP 

Secured Parties, or the Prepetition Secured Parties to seek relief or otherwise exercise their rights 

and remedies under this Interim Order, the Prepetition Credit Documents, or applicable law, as the 
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case may be, shall not constitute a waiver of any of the rights hereunder, thereunder, or otherwise 

of the DIP Agent, the other DIP Secured Parties, or the Prepetition Secured Parties. 

42. Binding Effect of Interim Order. The provisions of this Interim Order shall be 

binding upon and inure to the benefit of the Debtors, the DIP Agent, the other DIP Secured Parties, 

the Prepetition Secured Parties, any Committee appointed in these Chapter 11 Cases, all other 

creditors of any of the Debtors and all other parties in interest and, in each case, their respective 

successors and assigns (including any chapter 7 or chapter 11 trustee hereinafter appointed or 

elected for the estate of the Debtors, an examiner appointed pursuant to section 1104 of the 

Bankruptcy Code or any other fiduciary appointed as a legal representative of any of the Debtors 

or with respect to the property of the estate of any of the Debtors). This Interim Order shall bind 

any trustee hereafter appointed for the estate of any of the Debtors, whether in these Chapter 11 

Cases or in the event of the conversion of any of the Chapter 11 Cases, any Successor Cases, or 

upon dismissal of any Chapter 11 Case or Successor Case, to a liquidation under chapter 7 of the 

Bankruptcy Code. Such binding effect is an integral part of this Interim Order. 

43. No Modification of Interim Order. Until the DIP Repayment has occurred, the 

Debtors shall be prohibited from seeking or consenting to, directly or indirectly, any modification, 

stay, vacatur, waiver, or amendment to this Interim Order or any provision hereof without the prior 

written consent of the DIP Agent, and no such consent shall be implied by any action or inaction of 

the DIP Agent. 

44. Modifications to DIP Credit Documents. Upon entry of the Final Order, the 

Debtors, the DIP Agent, and the Prepetition Secured Parties are authorized to implement, in 

accordance with the terms of the DIP Credit Documents, any non-material modifications or 

amendments of the DIP Credit Documents without further order of this Court; provided, however, 
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that notice of any non-material modification or amendment to the DIP Credit Documents shall be 

provided to lead counsel to the Committee (if appointed) and the U.S. Trustee, each of whom shall 

have five (5) business days from the date of such notice within which to object in writing (email to 

suffice) to such modification or amendment. If any such party timely objects to any non-material 

modification or amendment to the DIP Credit Documents, such modification or amendment shall 

only be permitted pursuant to an order of this Court. For the avoidance of doubt, the extension of a 

Milestone or waiver of an Event of Default shall not constitute a material amendment, 

modification, waiver, or supplement to the DIP Credit Documents. 

45. Interim Order Controls. In the event of any inconsistency between the terms and 

conditions of any DIP Credit Documents and this Interim Order, the provisions of this Interim 

Order shall control. 

46. Discharge. Subject to the terms and conditions of this Interim Order, the DIP 

Obligations shall not be discharged by the entry of an order confirming any plan of reorganization 

in any of the Chapter 11 Cases, notwithstanding the provisions of section 1141(d) of the 

Bankruptcy Code, unless the DIP Repayment has occurred on or before the effective date of such 

plan of reorganization or the DIP Agent has otherwise agreed in writing. 

47. Survival. The provisions of this Interim Order, any actions taken pursuant hereto or 

thereto, and all of the protections, rights, remedies, liens, priorities, privileges, and benefits granted 

to any or all of the DIP Secured Parties and Prepetition Secured Parties respectively, shall survive, 

and shall not be modified, impaired, or discharged by, the entry of any order confirming any plan 

of reorganization or liquidation in any of the Chapter 11 Cases, converting any of the Chapter 11 

Cases to a chapter 7 case, dismissing any of the Chapter 11 Cases or any Successor Cases, 

withdrawing of the reference of any of these Chapter 11 Cases, any Successor Cases, or providing 
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for abstention from handling or retaining of jurisdiction of any of these Chapter 11 Cases in this 

Court, or terminating the joint administration of these Chapter 11 Cases or by any other act or 

omission. The terms and provisions of this Interim Order shall continue in the Chapter 11 Cases, in 

any Successor Cases, or following the dismissal of the Chapter 11 Cases or any Successor Cases, 

notwithstanding the entry of any such order, and such protections, rights, remedies, liens, 

priorities, privileges, and benefits shall continue in full force and effect in these proceedings and 

after dismissal of any thereof, and shall maintain their respective priorities as provided by this 

Interim Order, and to the maximum extent permitted by law, until all of the DIP Obligations are 

indefeasibly paid in full in cash and discharged. 

48. Headings. Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Interim Order. 

49. Retention of Jurisdiction. The Court retains exclusive jurisdiction to resolve any 

dispute arising from or related to the interpretation or enforcement of the DIP Facility and/or this 

Interim Order. 

50. Final Hearing. A final hearing to consider the relief requested in the Motion shall be 

held on June [•], 2026 at [•] (prevailing Central Time) and any objections or responses to the entry 

of the proposed Final Order shall be filed on or prior June [•], 2026 at [•] (prevailing Central 

Time) (the “DIP Objection Deadline”). 

51. Objections. Any party in interest objecting to the relief sought at the Final Hearing 

shall file written objections by no later than the DIP Objection Deadline and otherwise in 

conformity with the Court’s order establishing notice and case management procedures, if any. 

52. Notice. The Debtors shall promptly serve copies of this Interim Order (which shall 

constitute adequate notice of the Final Hearing and the objection deadline) on: (i) the United States 
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Trustee’s Office for Region 6; (ii) the Debtors’ collective twenty largest unsecured creditors on a 

consolidated basis; (iii) Crestline, Direct Finance, L.P., as DIP Agent; (iv) Jones Day, as counsel to 

the DIP Agent; (v) the Internal Revenue Service; and (vi) any other party that has requested notice 

pursuant to Bankruptcy Rule 2002 as of the time of service.  

# # # END OF ORDER # # # 

Order submitted by: 

Todd M. Schwartz (SBN 24105128) 

(pro hac vice pending)  

HOGAN LOVELLS US LLP  

609 Main Street 

Houston, TX 77002 

Tel. (650) 463-4000  

Fax (650) 463-4199 

todd.schwartz@hoganlovells.com 

 

- and - 

 

Erin N. Brady (pro hac vice pending) 

Christopher R. Bryant (pro hac vice pending) 

Danielle A. Ullo (pro hac vice pending) 

HOGAN LOVELLS US LLP 

390 Madison Avenue  

New York, NY 10017 

Tel. (212) 918-3000  

Fax (212) 918-3100  

erin.brady@hoganlovells.com  

chris.bryant@hoganlovells.com 

danielle.ullo@hoganlovells.com 

Katharine Battaia Clark (SBN 24046712) 

Alexandra E. Rossetti (SBN 24125390) 

THOMPSON COBURN LLP 

2100 Ross Avenue, Suite 3200 

Dallas, TX 75201  

Tel. (972) 629-7100 

Fax (972) 629-7171 

kclark@thompsoncoburn.com  

arossetti@thompsoncoburn.com 

 

- and - 

 

Jacob T. Schwartz (pro hac vice pending) 

THOMPSON COBURN LLP 

488 Madison Avenue, 14th Floor 

New York, NY 10022 

Tel. (212) 478-7200 

Fax (212) 478-7400 

jschwartz@thompsoncoburn.com 
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EXHIBIT A 

Initial DIP Budget 
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Fcst. Fcst. Fcst. Fcst. Fcst. Fcst. Fcst. Fcst. Fcst.

($ in 000s) POST POST POST POST POST POST POST POST POST

Week # 1 2 3 4 5 6 7 8 9 Total

Week Ended 5/1 5/8 5/15 5/22 5/29 6/5 6/12 6/19 6/26

Net A/R Collections $284 $241 $132 $156 $450 $343 $251 $190 $200 $2,247

Stripe 4 4 4 4 4 4 4 4 4 36

Total Receipts 288 245 136 160 454 347 255 194 204 2,283

Operating Disbursements

Payroll/Benefits 115 455 95 475 148 420 89 357 274 2,429

Data Mgmt/IT 411 105 24 72 564 67 61 145 578 2,027

Contractors – 30 168 30 30 30 60 134 30 511

Facilities 8 – – – – 9 – – – 17

Ord Prof/Consultants – 10 10 10 10 10 10 10 10 80

Taxes – – – – – – – – – –

Other Opex – 127 121 121 121 139 120 120 120 990

Total Operating Disbursements 535 726 418 708 872 675 340 767 1,012 6,053

Operating Cash Flow ($247) ($481) ($283) ($548) ($418) ($329) ($85) ($573) ($808) ($3,771)

Non-Operating Disbursements

UST Fee – – – – – – – – 107 107

Independent Director – 15 – – 15 – – – 15 45

Utilities (Adequate Assurance) – – – 97 – – – – – 97

Wind Down Reserve – – – – – – – – 150 150

DIP Fee & Related 1,028 – – – 125 – – – 125 1,278

Estate Professional Fees – 1,441 427 313 272 338 353 399 1,136 4,679

Total Non-Operating Disbursements 1,028 1,456 427 409 412 338 353 399 1,533 6,355

Net Cash Flow ($1,275) ($1,937) ($710) ($957) ($830) ($667) ($438) ($972) ($2,342) ($10,126)

CASH

Beginning Cash 44 189 160 128 128 196 187 151 117 44

Net Cash Flow (1,275) (1,937) (710) (957) (830) (667) (438) (972) (2,342) (10,126)

Intercompany Activity 220 (93) (323) (143) (203) 58 (198) (63) (543) (1,285)

Required Additional Funding 1,200 2,000 1,000 1,100 1,100 600 600 1,000 2,768 11,368

Ending Cash $189 $160 $128 $128 $196 $187 $151 $117 – –

NEW MONEY DIP FINANCING

Beginning Balance – 1,200 3,204 4,215 5,330 6,449 7,071 7,696 8,723 –

Accrued Interest – 4 11 15 19 23 25 27 31 154

Lender Advances 1,200 2,000 1,000 1,100 1,100 600 600 1,000 2,768 11,368

Ending DIP Balance $1,200 $3,204 $4,215 $5,330 $6,449 $7,071 $7,696 $8,723 $11,521 $11,521

ROLL-UP DIP

Beginning Balance 3,400 3,412 3,424 3,436 22,848 22,928 23,008 23,089 23,169 3,400

Accrued Interest 12 12 12 12 80 80 81 81 81 450

Roll-up – – – 19,400 – – – – – 19,400

Ending DIP Balance $3,412 $3,424 $3,436 $22,848 $22,928 $23,008 $23,089 $23,169 $23,250 $23,250

DIP FINANCING TOTAL

Beginning Balance 3,400 4,612 6,628 7,651 28,178 29,377 30,079 30,785 31,892 3,400

Accrued Interest 12 16 23 27 99 103 105 108 112 604

Lender Advances 1,200 2,000 1,000 20,500 1,100 600 600 1,000 2,768 30,768

Ending DIP Balance $4,612 $6,628 $7,651 $28,178 $29,377 $30,079 $30,785 $31,892 $34,772 $34,772
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