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Proposed Counsel to the Debtors
and Debtors in Possession

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
§
In re: § Chapter 11
BUCA TEXAS RESTAURANTS, L.P, et al.,! g Case No. 24-80058 (SGJ)
Debtors. 2 (Joint Administration Requested)
§

DEBTORS’ EMERGENCY MOTION FOR ENTRY OF AN
ORDER (I) AUTHORIZING THE DEBTORS TO (A) CONTINUE THEIR
INSURANCE POLICIES AND HONOR ALL OBLIGATIONS IN RESPECT THEREOF,
(B) RENEW, SUPPLEMENT, AND ENTER INTO NEW INSURANCE POLICIES, AND
(C) HONOR THE TERMS OF RELATED PREMIUM FINANCING AGREEMENTS
AND PAY PREMIUMS THEREUNDER, AND (II) GRANTING RELATED RELIEF

EMERGENCY RELIEF HAS BEEN REQUESTED. RELIEF IS REQUESTED NOT LATER
THAN 10:30 A.M. ON AUGUST 7, 2024.

IF YOU OBJECT TO THE RELIEF REQUESTED OR YOU BELIEVE THAT
EMERGENCY CONSIDERATION IS NOT WARRANTED, YOU MUST APPEAR AT THE
HEARING IF ONE IS SET, OR FILE A WRITTEN RESPONSE PRIOR TO THE DATE
THAT RELIEF IS REQUESTED IN THE PRECEDING PARAGRAPH. OTHERWISE, THE

! The Debtors in these chapter 11 cases and the last four digits of each Debtors’ federal tax identification number are
as follows: BUCA Texas Restaurants, L.P. (3262); BUCA Texas Beverage, Inc. (3995); BUCA C, LLC (8220); BUCA
Sales & Marketing, LLC (4258); BUCA Investments, Inc. (5575); BUCA Restaurants, Inc. (9725); BUCA Restaurants
2, Inc. (2187); BUCA (Celebration), LLC (3412); BUCA (Ex), LLC (3092); BUCA (Minneapolis), Inc. (2474). The
Debtors’ principal offices are located at 4700 Millenia Boulevard, Suite 400, Orlando, Florida 32839.
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COURT MAY TREAT THE PLEADING AS UNOPPOSED AND GRANT THE RELIEF
REQUESTED.

A VIRTUAL HEARING WILL BE CONDUCTED ON THIS MATTER ON AUGUST 7, 2024,
AT 10:30 AM. IN ROOM 1424, EARLE CABELL FEDERAL BUILDING, 1100
COMMERCE STREET, 14TH FLOOR, COURTROOM 1, DALLAS, TEXAS, 75242.

PARTICIPATION AT THE HEARING WILL ONLY BE PERMITTED BY AN AUDIO AND
VIDEO CONNECTION.

AUDIO COMMUNICATION WILL BE BY USE OF THE COURT’S DIAL-IN FACILITY.
YOU MAY ACCESS THE FACILITY AT 1.650.479.3207. VIDEO COMMUNICATION WILL
BE BY THE USE OF THE CISCO WEBEX PLATFORM. CONNECT VIA THE CISCO
WEBEX APPLICATION OR CLICK THE LINK ON JUDGE JERNIGAN’S HOME PAGE.
THE MEETING CODE IS 2304 154 2638. CLICK THE SETTINGS ICON IN THE UPPER
RIGHT CORNER AND ENTER YOUR NAME UNDER THE PERSONAL INFORMATION
SETTING.

HEARING APPEARANCES MUST BE MADE ELECTRONICALLY IN ADVANCE OF
ELECTRONIC HEARINGS. TO MAKE YOUR APPEARANCE, CLICK THE
“ELECTRONIC APPEARANCE” LINK ON JUDGE JERNIGAN’S HOME PAGE. SELECT
THE CASE NAME, COMPLETE THE REQUIRED FIELDS AND CLICK “SUBMIT” TO
COMPLETE YOUR APPEARANCE.

The above-captioned debtors and debtors in possession (collectively, the “Debtors”)
respectfully state as follows in support of this motion (this “Motion”):

Relief Requested

1. By this motion, the Debtors seek entry of an order, substantially in the form attached
hereto as Exhibit B (the “Order”): (a) authorizing the Debtors to (i) continue insurance coverage
entered into prepetition and satisfy obligations related thereto in the ordinary course of business,
(i1) renew, supplement, or purchase insurance coverage in the Debtors’ discretion on a postpetition
basis, (iii) honor the terms of related premium financing agreements and pay premiums thereunder;
and (b) granting related relief.

Jurisdiction and Venue

2. This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1334, and this
is a core matter pursuant to 28 U.S.C. § 157(b).

3. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.

4882-3433-8771



Case 24-80058-sgj11 Doc 14 Filed 08/05/24 Entered 08/05/24 03:16:33 Desc Main
Document  Page 3 of 25

4. The bases for the relief requested herein are sections 105(a), 363(b), and 364(c) of

title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), rules 6003

and 6004 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”); and Section

B.8(c) of the Procedures for Complex Cases in the Northern District of Texas (the “Complex Case

Procedures”).

Background

5. The Debtors are leading owners, operators, and franchisors of family-style Italian-
American restaurants. With approximately 44 owned locations across 14 states and two
international franchised locations, Buca di Beppo is known for its large portions, eclectic décor,
and a festive atmosphere that encourages sharing and communal dining. The Debtors’ operations
have been impacted by a significant drop in sales, rising food and labor costs, continued staffing
challenges, and changes in consumer preferences. A more detailed history of the Debtors’
business, as well as their prepetition efforts to address liquidity issues, are discussed in the First
Day Declaration.

6. On August 4, 2024 (the “Petition Date”), each Debtor filed a voluntary petition for
reliefunder chapter 11 of the Bankruptcy Code. The Debtors are operating as debtors in possession
pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. Concurrently with the filing of
this Motion, the Debtors have filed a motion requesting procedural consolidation and joint
administration of these chapter 11 cases pursuant to Bankruptcy Rule 1015(b). No request for the
appointment of a trustee or examiner has been made in these chapter 11 cases, and no committee
has been appointed.

7. A detailed description of the Debtors and their businesses, and the facts and
circumstances supporting this Motion and the Debtors’ chapter 11 cases, are set forth in the
Declaration of William Snyder, Chief Restructuring Olfficer, in Support of Chapter 11 Petitions and

3
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First Day Motions (the “First Day Declaration™), filed contemporaneously herewith and

incorporated herein by reference.

The Debtors’ Insurance Program

A. The Insurance Policies.

8. In the ordinary course of business, the Debtors maintain approximately 14

insurance policies (collectively, the “Insurance Policies™) that are administered collectively as part

of a program (the “Insurance Program”) by various third-party insurance carriers

(collectively, the “Insurance Carriers”). The Insurance Policies are procured on the Debtors’

behalf as part of the services provided under that certain Accounting, Management and
Administrative Services Agreement between BUCA C, LLC and Planet Hollywood International
Inc., effective as of June 30, 2015.

0. The Insurance Policies provide coverage for, among other things, business owners’
liability, commercial liability, general liability, automobile liability, umbrella coverage, cyber
liability, terrorism, crime, franchisor liability, professional / directors and officers liability, cyber
coverage, employment practices liability, and workers compensation liability. The Insurance
Policies are essential to the ongoing operation of the Debtors’ businesses. The aggregate annual
premium for the Insurance Policies is approximately $3,465,569.84, plus applicable taxes and

surcharges. A schedule of the Insurance Policies is attached hereto as Exhibit A.> In addition to

2 The descriptions of the Insurance Policies set forth in this Motion are summary in nature. The actual terms of the
Insurance Policies and related agreements will govern in the event of any inconsistency with the description in this
Motion. The Debtors request authority to honor obligations and renew all Insurance Policies, as applicable, regardless
of whether the Debtors inadvertently fail to include a particular Insurance Policy on Exhibit A.

4
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the Insurance Policies, the Debtors maintain workers’ compensation and other insurance policies
which are not reflected in Exhibit A and for which relief is sought via separate motion.>

10. The Insurance Policies are generally one year in length. Insurance premiums are
typically paid in advance in monthly installments throughout the year pursuant the payment terms
set forth in each applicable Insurance Policy and its accompanying Premium Financing Agreement
(defined below), described in greater detail below. As of the Petition Date, the Debtors do not
believe there are any amounts due or outstanding on account of insurance premiums other than
payments related to the Premium Finance Agreement, as explained further below. Out of an
abundance of caution, however, the Debtors seek authority to pay all prepetition amounts due and
owing (if any) on account of the insurance premiums and to continue honoring all payment
obligations under the Insurance Policies in the ordinary course of business to ensure uninterrupted
coverage thereunder.

11.  Under certain Insurance Policies, the Debtors are required to pay various

deductibles (the “Insurance Deductibles”) or self-insured retentions (the “Self-Insured

Retentions™). Generally, if a claim is made against the Insurance Policies that is subject to an
Insurance Deductible, the applicable insurance carrier will administer the claim and make
payments in connection therewith and then invoice the Debtors for any Insurance Deductibles. A
Self-Insured Retention is the required portion of the insured claim to be paid or incurred by the
Debtors before the insurance policy will be effected and is a condition precedent to coverage for

payment of the portion of a loss in excess of the Self-Insured Retentions. The continuation of the

3 In addition to the Insurance Policies listed on Exhibit A, the Debtors maintain numerous insurance policies with
respect to, among other things, workers’ compensation, employee health, dental, disability, and life insurance benefits.
These policies are described, and relief is requested with respect to such policies, in the Debtors’ Emergency Motion
for Entry of an Order (1) Authorizing the Debtors to (4) Pay Prepetition Wages, Salaries, Other Compensation, and
Reimbursable Expenses and (B) Continue Employee Benefits Programs, and (II) Granting Related Relief, filed
contemporaneously herewith.
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Insurance Policies and entry into new insurance policies is essential to the preservation of the value
of the Debtors’ businesses and operations. Moreover, in many instances, insurance coverage is
required by the regulations, laws, credit agreements, and contracts that govern the Debtors’
commercial activities, including the requirement by the U.S. Trustee for the Northern District of
Texas (the “U.S. Trustee”) that a debtor maintain adequate coverage given the circumstances of its
chapter 11 case. Accordingly, the Debtors seek authorization to maintain and/or modify their
existing Insurance Policies, honor obligations related thereto, and enter into new insurance policies
in the ordinary course of business and consistent with prepetition practices.

B. The Premium Finance Agreement.

12. It is common for companies in the Debtors’ industry to finance insurance policies
through borrowing from a third-party lender. Certain of the Debtors’ insurance premiums,
including those for franchisor liability, cyber, terrorism, crime and property policies, are financed

by AFCO (the “Premium Financing Agreement”). Under the Premium Financing Agreement,

AFCO pays the insurance premiums up front for the year, and the Debtors pay certain amounts
back to AFCO. In relation to the Premium Financing Agreement, the Debtors pay one down
payment of $382,994.93 and monthly installments of approximately $132,772.73. The amounts
financed under the agreement accrue interest at the annual percentage rate of 9.35%. As of the
Petition Date, there is approximately $515,767.66 outstanding on account of the Premium
Financing Agreement. The Debtors request authority to honor any prepetition amounts
outstanding under the terms of the Premium Financing Agreement and to pay any amounts owing
thereunder in the ordinary course of business during the administration of these chapter 11 cases.
13. To the extent that the Premium Financing Agreement expires during the course of
these chapter 11 cases, the Debtors seek authority to renew the Premium Financing Agreement or
enter into new payment plans or premium financing agreements, without further Court approval.

6

4882-3433-8771



Case 24-80058-sgj11 Doc 14 Filed 08/05/24 Entered 08/05/24 03:16:33 Desc Main
Document  Page 7 of 25

The Debtors respectfully submit that renewal of the Premium Financing Agreement falls squarely
within the ordinary course of the Debtors’ business and, but for the potential constraints of
section 364 of the Bankruptcy Code, the Debtors would not need the Court’s prior approval to
renew the Premium Financing Agreement. To reduce the administrative burden, as well as to
confirm their ability to satisfy one of their obligations of operating as debtors in possession, the
Debtors seek the Court’s authority now to renew the Premium Financing Agreement when and as
necessary in the Debtors’ business judgment.

C. The Debtors’ Insurance Broker.

14. Willis Towers Watson Northeast Insurance Services, Inc. (the “Broker”) is retained
by Planet Hollywood to help manage, among other things, the Debtors’ portfolios of risk. The
Broker, among other things, (a) assists the Debtors in obtaining comprehensive insurance coverage
for the Debtors’ operations in a cost-effective manner, (b) manages renewal data, (c) markets the
Insurance Policies, (d) provides all interactions with carriers including negotiating policy terms,
provisions, and premiums, and (e) provides ongoing support throughout the applicable policy
periods. The Broker collects commission payments for its services as part of the premiums paid
on account of the Insurance Policies.

15. The Broker is typically paid a commission directly from the Insurance Carriers,
although in some instances the Broker is paid a commission or brokerage fee directly at the time
of a purchase or payment (collectively, the “Broker Fees”). As of the Petition Date, the Debtors

do not believe there are any amounts due or outstanding on account of the Broker Fees.
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Basis for Relief

I. Continuation of the Insurance Policies Is Required by the Bankruptcy Code and
U.S. Trustee Operating Guidelines.

16. Section 1112(b)(4)(C) of the Bankruptcy Code provides that “failure to maintain
appropriate insurance that poses a risk to the estate or to the public” is “cause” for mandatory
conversion or dismissal of a chapter 11 case. 11 U.S.C. § 1112(b)(4)(C). In addition, in many
instances, the coverage provided under the Insurance Policies is required by the regulations, laws,
and contracts that govern the Debtors’ commercial activities, including the operating guidelines

issued by the U.S. Trustee (the “U.S. Trustee Guidelines”). Given this backdrop, the Debtors

believe it is essential to their estates, and consistent with the Bankruptcy Code and the U.S. Trustee
Guidelines, that they maintain and continue to make all payments required under their Insurance
Policies, including in connection with the Premium Financing Agreement, and have the authority
to supplement, amend, extend, renew, or replace their Insurance Policies as needed, in their
business judgment, without further order of the Court.

I1. Maintaining, Renewing, Supplementing, Purchasing, and Entering into New

Insurance Policies and Premium Financing Agreements in the Ordinary Course of
Business Are Each Warranted.

17. The Bankruptcy Code authorizes the Debtors to continue their prepetition practices
with respect to their Insurance Program, including maintaining, renewing, supplementing,
purchasing, and entering into insurance policies and premium financing agreements, as such
practices are in the ordinary course of the Debtors’ businesses. Alternatively, to the extent any
such practices fall outside of the ordinary course of business, the Court should authorize the
Debtors to maintain, renew, or enter into new insurance policies and premium financing

agreements on a postpetition basis, as such relief is in the Debtors’ sound business judgment.
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18. Section 363(c)(1) of the Bankruptcy Code provides that a chapter 11 debtor in
possession “may enter into transactions . .. [or] may use property of the estate in the ordinary
course of business without notice or a hearing.” 11 U.S.C. § 363(c)(1). The Bankruptcy Code
does not define “ordinary course of business.” In re Roth Am., Inc., 975 F.2d 949, 952
(3d Cir. 1992). The Debtors’ continuation of the Insurance Program on a postpetition basis is
consistent with their prepetition practices. Additionally, the Debtors believe that maintaining
insurance policies and payments for such policies is standard practice in most industries.
Accordingly, the Debtors are permitted to continue to comply with the Insurance Policies and to
renew or obtain new insurance policies and premium financing agreement because such actions
are in the ordinary course of the Debtors’ businesses.

19. Out of an abundance of caution, to the extent that the Debtors’ continuation of the
Insurance Program is outside of the ordinary course of business, section 363(b)(1) of the
Bankruptcy Code provides, in relevant part, that a debtor, “after notice and a hearing, may use,
sell, or lease, other than in the ordinary course of business, property of the estate.”
11 U.S.C. § 363(b)(1). Courts in the Fifth Circuit have granted a debtor’s request to use property
of the estate outside of the ordinary course of business pursuant to section 363(b) of the Bankruptcy
Code upon a finding that such use is supported by sound business reasons. See, e.g., Black v. Shor
(In re BNP Petrol. Corp.), 642 F. App’x 429, 434-35 (5th Cir. 2016) (holding that section 363
requires “articulated business justification, good business judgment, or sound business reasons.’”
(quoting Cadle Co. v. Mims (In re Moore), 608 F.3d 253, 263 (5th Cir. 2010))); Institutional
Creditors v. Cont’l Air Lines, Inc. (In re Cont’l Air Lines, Inc.), 780 F.2d 1223, 1226 (5th Cir. 1986)
(“[F]or the debtor-in-possession or trustee to satisfy its fiduciary duty to the debtor, creditors and

equity holders, there must be some articulated business justification for using, selling, or leasing
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the property outside the ordinary course of business.”); ASARCO, LLC v. Elliott Mgmt. (In re
ASARCO, LLC), 650 F.3d 593, 601 (5th Cir. 2011) (same); see also In re lonosphere Clubs, Inc.,
98 B.R. 174, 175 (Bankr. S.D.N.Y. 1989) (noting that section 363(b) provides “broad flexibility”
to authorize a debtor to honor prepetition claims where supported by an appropriate business
justification). In addition, under section 1107(a) of the Bankruptcy Code, a debtor in possession
has, among other things, the “implied duty . . . to ‘protect and preserve the estate, including an
operating business’ going concern value.”” In re CEI Roofing, Inc., 315 B.R. 50, 59 (Bankr. N.D.
Tex. 2004) (quoting In re CoServ, L.L.C., 273 B.R. 487, 497 (Bankr. N.D. Tex. 2002)).

20. Thus, if a debtor’s actions show sound business judgment, then the transaction in
question should be approved under section 363(b) of the Bankruptcy Code. Indeed, when applying
the “business judgment” standard, courts show great deference to a debtor’s business decisions.
See ASARCO, 650 F.3d at 601 (“The business judgment standard in section 363 is flexible and
encourages discretion.”); Official Comm. of Subordinated Bondholders v. Integrated Res., Inc. (In
re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 1992) (“Courts are loath to interfere with
corporate decisions absent a showing of bad faith, self-interest, or gross negligence.”) (quoting
Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)).

21. The nature of the Debtors’ businesses makes it essential for the Debtors to maintain
their Insurance Program on an ongoing and uninterrupted basis. Certain of the Debtors’ prepetition
financing agreements require the Debtors to remain current with respect to certain of their primary
Insurance Policies. Additionally, state and local laws require the Debtors to maintain insurance
policies. Thus, the Debtors must be able to continue their Insurance Policies without disruption to

ensure their operations remain in compliance with various legal and contractual obligations.

10
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22.  Any interruption in insurance coverage would also expose the Debtors to a number
of risks, including: (a) the possible incurrence of direct liability for the payment of claims that
otherwise would have been covered by the Insurance Policies; (b) the possible incurrence of
material costs and other losses that otherwise would have been reimbursed, such as attorneys’ fees
for certain covered claims; (c) the possible inability to obtain similar types and levels of insurance
coverage or premium financing on terms equally favorable as the present coverage; and
(d) the possible incurrence of higher costs for re-establishing lapsed Insurance Policies or
obtaining new insurance coverage. In short, failure to maintain the Insurance Program could have
a detrimental impact on the Debtors’ businesses and the value of their estates.

23. The Debtors similarly believe that continuing to pay under the Premium Financing
Agreement on a postpetition basis is in the best interests of their estates. Such plan permits the
Debtors to pay for certain of their Insurance Policies over time rather than making a large cash
outlay at one time. This financing structure therefore allows the Debtors to effectively manage
their cash to fund their businesses.

24. Finally, the continued retention of the Broker allows the Debtors and their
employees to focus on core operational matters. The Debtors are not well-suited to bring the
services provided by the Broker in-house. Thus, continuing to retain the Broker’s services allows
the Debtors to focus on their operations, to the benefit of all stakeholders.

25. For the foregoing reasons, the Debtors respectfully submit that the requirements of
section 363(b) of the Bankruptcy Code are satisfied, and the Court should authorize the Debtors
to continue their prepetition practices with respect to their Insurance Program, including

maintaining, renewing, supplementing, purchasing, and entering into insurance policies and

11
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premium financing agreement in the ordinary course, as a sound exercise of their business
judgment.

III.  The Debtors Should Be Authorized to Pay All Prepetition Obligations Owed Under
the Premium Financing Agreement, the Insurance Policies, and to the Broker.

26. Courts in the Fifth Circuit and elsewhere have recognized that it is appropriate to
authorize the payment of prepetition obligations where necessary to protect and preserve the estate,
including an operating business’s going-concern value. See, e.g., CoServ, L.L.C.,273 B.R. at 497;
In re Equalnet Commc’ns Corp., 258 B.R. 368, 369-70 (Bankr. S.D. Tex. 2000); see also In re
Just for Feet, Inc., 242 B.R. 821, 825-26 (D. Del. 1999); lonosphere Clubs, 98 B.R. at 175-76;
Armstrong World Indus., Inc. v. James A. Phillips, Inc. (In re James A. Phillips, Inc.),29 B.R. 391,
398 (S.D.N.Y. 1983). In so doing, these courts acknowledge that several legal theories rooted in
sections 105(a) and 363(b) of the Bankruptcy Code support the payment of prepetition claims.

27.  As explained above, section 363(b) allows a debtor to use property of the estate
outside the ordinary course of business where a sound business purpose justifies such action. See,
e.g., Official Comm. of Unsecured Creditors v. Bouchard Transportation Co. (In re Bouchard
Transp. Co.), 74 F.4th 743, 755 (5th Cir. 2023) (“Section 363(b) incorporates the business
judgment rule...”); ASARCO, 650 F.3d at 601.

28. Courts also authorize payment of prepetition claims in appropriate circumstances
based on section 105(a) of the Bankruptcy Code. Section 105(a) of the Bankruptcy Code codifies
a bankruptcy court’s inherent equitable powers to “issue any order, process, or judgment that is
necessary or appropriate to carry out the provisions of this title.” 11 U.S.C. § 105(a). Under
section 105(a), courts may authorize pre-plan payments of prepetition obligations when essential
to the continued operation of a debtor’s businesses. See Just for Feet, 242 B.R. at 825-26.

Specifically, a court may use its power under section 105(a) of the Bankruptcy Code to authorize

12
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payment of prepetition obligations pursuant to the “necessity of payment” rule (also referred to as
the “doctrine of necessity”). See, e.g., CoServ, L.L.C., 273 B.R. at 497; lonosphere Clubs,
98 B.R. at 176; In re Lehigh & New England Railway Co., 657 F.2d 570 (3d Cir. 1981). A
bankruptcy court’s use of its equitable powers to “authorize the payment of prepetition debt when
such payment is needed to facilitate the rehabilitation of the debtor is not a novel concept.”
lonosphere Clubs, 98 B.R. at 175-76 (citing Miltenberger v. Logansport, C. & S.W. Ry. Co.,
106 U.S. 286 (1882)). Indeed, at least one court has recognized that there are instances when a
debtor’s fiduciary duty can “only be fulfilled by the preplan satisfaction of a prepetition claim.”
CoServ, 273 B.R. at 497.

29.  Paying obligations under the Insurance Policies, the Premium Financing
Agreement and any outstanding fees owed to the Broker is warranted under section 363(b) and the
doctrine of necessity. As described above, maintaining the Insurance Policies is necessary to
preserve the value of the Debtors’ assets, thereby ensuring the adequate protection of the Debtors’
property for any party in interest, and to minimize exposure to risk. Honoring the Premium
Financing Agreement is necessary to maintaining the Insurance Policies, as failure to make the
payments under the Premium Financing Agreement can trigger cancellation of the affected
Insurance Policy. In addition, paying any fees owed to the Broker will ensure that the Broker will
be available to assist the Debtors in procuring additional necessary insurance throughout the course
of these chapter 11 cases.

30. As described above, maintaining the Insurance Policies enables the Debtors to
avoid the incurrence of possibly significant liabilities and therefore represents a sound exercise of
their business judgment. The Insurance Policies protect the Debtors and other parties in interest

from losses caused by casualty, natural disaster, fraud, or other unforeseen events. In fact, in some

13
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instances, maintenance of insurance coverage is required by the regulations, laws, and contracts
that govern the Debtors’ commercial activities, including the U.S. Trustee’s requirement that a
debtor maintain adequate coverage given the circumstances of its chapter 11 case. Accordingly, it
is necessary for the Debtors to pay their prepetition insurance premiums, obligations owed under
the Premium Financing Agreement, and fees to the Broker to ensure that the Debtors are able to
renew, supplement, or purchase insurance coverage on a postpetition basis in the ordinary course
of business.

31.  Indeed, courts in this district have routinely granted relief similar to that requested
herein. See, e.g., In re Cottonwood Financial Ltd., No. 24-80035 (SWE) [Docket No. 72] (Bankr.
N.D. Tex. Mar. 19, 2024) (authorizing debtors to continue their current insurance policies, pay
prepetition premiums and amounts related thereto, and enter into new insurance policies on a final
basis); In re Eye Care Leaders Portfolio Holdings, LLC, No. 24-80001 (MVL) [Docket No. 30]
(Bankr. N.D. Tex. Feb. 13, 2024) (same and authorizing the debtors to continue their premium
financing arrangement); In re Fresh Acquisitions, LLC, No. 21-30721 (SGJ) (Bankr. N.D. Tex.
Apr. 23, 2021) (authorizing debtors to continue their current insurance policies, pay prepetition
premiums and amounts related thereto, and enter into new insurance policies on a final basis);
Studio Movie Grill Holdings, LLC, No. 20-32622 (SGJ) (Bankr. N.D. Tex. Oct. 29, 2020) (same);
In re TriVascular Sales LLC, No. 20-31840 (SGJ) (Bankr. N.D. Tex. Aug. 10, 2020) (same); In re

Tuesday Morning Corp., No. 20-31476 (HDH) (Bankr. N.D. Tex. May 29, 2020) (same).*

4 Because of the voluminous nature of the orders cited herein, such orders have not been attached to this Motion.
Copies of these orders are available upon request to the Debtors’ proposed counsel.

14

4882-3433-8771



Case 24-80058-sgj11 Doc 14 Filed 08/05/24 Entered 08/05/24 03:16:33 Desc Main
Document  Page 15 of 25

IV.  The Debtors Should Be Authorized to Honor and Renew the Premium Financing
Agreement.

32. The Debtors respectfully submit that continuation of the Premium Financing
Agreement and authorization for entry into a new or alternative premium financing agreements are
necessary and appropriate, and may be authorized under section and 363 as set forth above. In
addition, pursuant to section 364(c) of the Bankruptcy Code, a debtor may, in the exercise of its
business judgment, incur postpetition debt if the debtor has been unable to obtain unsecured credit
and the borrowing is in the best interest of the estate. See, e.g., In re Ames Dept. Stores, Inc.,
115 B.R. 34, 38 (Bankr. S.D.N.Y. 1990) (stating that with respect to postpetition credit, courts
“permit debtors in possession to exercise their basic business judgment consistent with their
fiduciary duties”); In re Simasko Prod. Co., 47 B.R. 444, 448-49 (D. Colo. 1985) (authorizing
interim financing agreement where debtor’s business judgment indicated financing was necessary
and reasonable for benefit of estate).

33.  As discussed above, the Debtors believe that continuing to perform under the
Premium Financing Agreement on a postpetition basis is in the best interests of their estates.
Moreover, in light of their financial circumstances, insurance premium finance companies may not
be willing to provide insurance premium financing to the Debtors on attractive market terms on a
postpetition basis unless the Debtors can demonstrate their ability to enter into such agreements.
The Debtors therefore request authority to enter into postpetition premium financing agreements
under sections 503(b)(1) and section 364(c) to the extent necessary to obtain such financings to
fund the premiums for the Debtors’ Insurance Policies.

V. Processing of Checks and Electronic Fund Transfers Should Be Authorized

34.  The Debtors have sufficient funds to pay the amounts described in this Motion in

the ordinary course of business by virtue of expected cash flows from ongoing business operations
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and anticipated access to postpetition financing. In addition, under the Debtors’ existing cash
management system, the Debtors can readily identify checks or wire transfer requests as relating
to any authorized payment in respect of the relief requested herein. Accordingly, the Debtors
believe that checks or wire transfer requests, other than those relating to authorized payments, will
not be honored inadvertently. Therefore, the Debtors respectfully request that the Court authorize
all applicable financial institutions, when requested by the Debtors, to receive, process, honor, and
pay any and all checks or wire transfer requests in respect of the relief requested in this Motion.

The Debtors Have Satisfied Bankruptcy Rule 6003(b)

35.  Bankruptcy Rule 6003(b) permits a Court to grant a motion to use, sell, lease or
otherwise incur an obligation regarding property of the estate in the first 21 days of a bankruptcy
case when necessary to avoid immediate and irreparable harm. Fed. R. Bankr. P. 6003(b). For the
reasons described above and verified in the First Day Declaration, the relief requested is necessary
for the Debtors to operate their businesses in the ordinary course and maximize the value of their
estates for the benefit of all stakeholders. Accordingly, the Debtors believe that the relief requested
herein is necessary to avoid immediate and irreparable harm, and, therefore, Bankruptcy Rule 6003
is satisfied.

Waiver of Bankruptcy Rule 6004(a) and 6004(h)

36. To implement the foregoing successfully, the Debtors seek a waiver of the notice
requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use,
sale, or lease of property under Bankruptcy Rule 6004(h).

Reservation of Rights

37.  Nothing contained herein or any actions taken pursuant to such relief requested is
intended or shall be construed as: (a) an admission as to the amount of, basis for, or validity of

any claim against a Debtor entity under the Bankruptcy Code or other applicable nonbankruptcy
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law; (b) a waiver of the Debtors’ or any other party in interest’s right to dispute any claim on any
grounds; (c) a promise or requirement to pay any claim; (d) an implication or admission that any
particular claim is of a type specified or defined in this motion or any order granting the relief
requested by this motion or a finding that any particular claim is an administrative expense claim
or other priority claim; (e) a request or authorization to assume, adopt, or reject any agreement,
contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) an admission as to the
validity, priority, enforceability, or perfection of any lien on, security interest in, or other
encumbrance on property of the Debtors’ estates; (g) a waiver or limitation of the Debtors’, or any
other party in interest’s, rights under the Bankruptcy Code or any other applicable law; or (h) a
concession by the Debtors that any liens (contractual, common law, statutory, or otherwise) that
may be satisfied pursuant to the relief requested in this motion are valid, and the rights of all parties
in interest are expressly reserved to contest the extent, validity, or perfection or seek avoidance of
all such liens. If the Court grants the requested relief, any payment made pursuant to the Court’s
order is not intended and should not be construed as an admission as to the validity of any particular
claim or a waiver of the Debtors’ or any other party in interest’s rights to subsequently dispute such
claim.

Notice

38.  The Debtors will provide notice of this Motion to the following parties or their
counsel: (a) the U.S. Trustee for the Northern District of Texas; (b) the holders of the 30 largest
unsecured claims against the Debtors (on a consolidated basis); (c) the agent to the lenders under
the Debtors’ prepetition and proposed postpetition term loan facilities; (d) the Insurance Carriers
and the Broker; (e) the United States Attorney’s Office for the Northern District of Texas; (f) the

Internal Revenue Service; (g) the state attorneys general for states in which the Debtors conduct
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business; and (h) any party that has requested notice pursuant to Bankruptcy Rule 2002. In light
of the nature of the relief requested, the Debtors submit that no other or further notice is needed.
WHEREFORE, the Debtors respectfully request that the Court enter the Order,
substantially in the form attached hereto as Exhibit B, granting the relief requested herein and
such other relief as the Court deems appropriate under the circumstances.
Respectfully submitted this 5th day of August, 2024.
GRAY REED

By: /s/ Amber M. Carson
Amber M. Carson
Texas Bar No. 24075610
Jason S. Brookner
Texas Bar No. 24033684
Micheal W. Bishop
Texas Bar No. 02354860
Emily F. Shanks
Texas Bar No. 24110350
1601 Elm Street, Suite 4600
Dallas, Texas 75201
Telephone: (214) 954-4135
Facsimile: (214) 953-1332
Email: acarson@grayreed.com
jbrookner@grayreed.com
mbishop@grayreed.com
eshanks@grayreed.com

Proposed Counsel to the Debtors
and Debtors in Possession

Certificate of Service

I certify that on August 5, 2024, I caused a copy of the foregoing document to be served
by the Electronic Case Filing System for the United States Bankruptcy Court for the Northern
District of Texas.

/s/ Amber M. Carson
Amber M. Carson
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Approximate
Type of Policy Insurance Carrier Policy Number Policy Term Annual Gross
Premium
1 International Package Chubb (ACE American Insurance Company) CxXC D04028183398 July 11” 22%2;;_]111}1 $958.00
2 Franchisors Liability Great American Insurance Company MPLE249086 July 11’ .75(())224}5—Ju1y $11,597.25
3 Cyber Chubb (ACE American Insurance Company) DO01657781 July 11’ .75(())224}5—Ju1y $55,630.24
4 Terrorism Lloyds of London 24N36137AATO1 | WY 11 ‘3%22‘;‘J“1y $10,460.80
5 Crime CorePointe/ Beazley D37A8B240101 | U 11 22%22‘;4“” $15,194.52
6 Property Zurich American Insurance Company ERP5761517-11 July 11’ 22%224;4111}1 $1,032,400.00
7 Commercial Umbrella American Guarantee & Liability AUC 6548039-15 July 11’ 22(())224?Ju1y $107,388.99
8 Excess Property Everest RP5P000208-241 | U1 11 22%22‘;‘1“1y $28,824.39
9 Excess Property Federal Insurance Company US00142105LI24A July 11’ 22(())224}5—Ju1y $38,178.00
10 Executive Risk Federal Insurance Company J06609454 July 11’ 22%2242_’“11}1 $105,496.03
11 General Liability Zurich American Insurance Company 8376989 July 11’ 22(())2;;—]111}1 $198,096.79
12 Business Automobile Zurich American Insurance Company 8376990 July 11’ 22(())2;;—]111}1 $201,202.54
13 Directors and Officers Liability Insurance Berkley Professional Liability BPRO8116896 July 33’ .75(())224}5—Ju1y $250,000
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Exhibit B

Proposed Order
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

§
In re: § Chapter 11

§
, L.P,etal., ase No. 24-
BUCA TEXAS RESTAURANTS, L.P. I}! Case No. 24-80058 (SGJ

§
Debtors. § (Joint Administration Requested)

§
§ Re: Docket No.

ORDER (I) AUTHORIZING THE DEBTORS TO (A) CONTINUE THEIR
INSURANCE POLICIES AND HONOR ALL OBLIGATIONS IN RESPECT THEREOF,
(B) RENEW, SUPPLEMENT, AND ENTER INTO NEW INSURANCE POLICIES, AND

(C) HONOR THE TERMS OF RELATED PREMIUM FINANCING AGREEMENTS
AND PAY PREMIUMS THEREUNDER, AND (II) GRANTING RELATED RELIEF

Upon the motion (the “Motion”)? of the above-captioned debtors and debtors in possession

(collectively, the “Debtors™) for entry of an order (this “Order”): (a) authorizing the Debtors to

! The Debtors in these chapter 11 cases and the last four digits of each Debtors’ federal tax identification number are
as follows: BUCA Texas Restaurants, L.P. (3262); BUCA Texas Beverage, Inc. (3995); BUCA C, LLC (8220); BUCA
Sales & Marketing, LLC (4258); BUCA Investments, Inc. (5575); BUCA Restaurants, Inc. (9725); BUCA Restaurants
2, Inc. (2187); BUCA (Celebration), LLC (3412); BUCA (Ex), LLC (3092); BUCA (Minneapolis), Inc. (2474). The
Debtors’ principal offices are located at 4700 Millenia Boulevard, Suite 400, Orlando, Florida 32839.

2 Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion.
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(i) continue insurance coverage entered into prepetition and satisfy payment of prepetition
obligations related thereto, (i1) renew, supplement, or purchase insurance coverage in the Debtors’
discretion on a postpetition basis, (iii) make payments under the terms of the Premium Financing
Agreement; and (b) granting related relief; all as more fully set forth in the Motion; and upon the
First Day Declaration; and this Court having jurisdiction over this matter pursuant to
28 U.S.C. § 1334; and this Court having found that this is a core proceeding pursuant to
28 U.S.C. § 157(b)(2); and this Court having found that it may enter a final order consistent with
Article III of the United States Constitution; and this Court having found that venue of this
proceeding and the Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and
this Court having found that the Debtors’ notice of the Motion and opportunity for a hearing on
the Motion were appropriate under the circumstances and no other notice need be provided; and
this Court having reviewed the Motion, and all objections, if any, to the Motion having been
withdrawn, resolved, or overruled; and the Court having determined that the legal and factual bases
set forth in the Motion and the record of the hearing on such motion establish just cause for the
relief granted herein; and upon all of the proceedings had before this Court; and after due
deliberation and sufficient cause appearing therefor, IT IS HEREBY ORDERED THAT:

1. The Motion is granted as set forth herein.

2. The Debtors shall serve a copy of the Motion and this Order on each Insurance
Carrier listed on Exhibit A to the Motion within three business days after the date this Order is
entered.

3. The Debtors are authorized, but not directed, to:

a. (1) continue the Insurance Policies identified on Exhibit A to the Motion and
pay any undisputed prepetition or postpetition obligations related to the

Insurance Policies in accordance with and in the amounts consistent with the
same practices and procedures as were in effect prior to the commencement of
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the Debtors’ chapter 11 cases, and (ii) enter into, renew, amend, supplement,
extend, and/or purchase insurance policies to the extent that the Debtors
determine that such action is in the best interest of their estates in accordance
with the ordinary course of business; and

b. (i) continue to perform under the Premium Financing Agreement and pay
premiums thereunder and (ii) enter into, renew, amend, supplement, and/or
extend premium financing agreements as necessary, to the extent that the
Debtors determine that such action is in the ordinary course of business;
provided that the Debtors will file a notice on the Court’s docket if the Debtors
enter into any new premium financing agreements and serve all parties on the
Master Service List with such notice.

4. Notwithstanding the relief granted in this Order and any actions taken pursuant to
such relief, nothing in this Order shall be deemed: (a) an admission as to the amount of, basis for,
or validity of any claim against a Debtor entity under the Bankruptcy Code or other applicable
nonbankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s right to dispute
any claim on any grounds; (¢) a promise or requirement to pay any claim; (d) an implication or
admission that any particular claim is of a type specified or defined in this Final Order or the
Motion or a finding that any particular claim is an administrative expense claim or other priority
claim; (e) a request or authorization to assume, adopt, or reject any prepetition agreement,
contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) an admission as to the
validity, priority, enforceability, or perfection of any lien on, security interest in, or other
encumbrance on property of the Debtors’ estates; (g) a waiver or limitation of the Debtors’ or any
other party in interest’s rights under the Bankruptcy Code or any other applicable law; or
(h) a concession by the Debtors that any liens (contractual, common law, statutory, or otherwise)
that may be satisfied pursuant to the Motion are valid, and the rights of all parties in interest are
expressly reserved to contest the extent, validity, or perfection or seek avoidance of all such liens.

5. The banks and financial institutions on which checks were drawn or electronic

payment requests made in payment of the prepetition obligations approved herein are authorized
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to receive, process, honor, and pay all such checks and electronic payment requests when
presented for payment, and all such banks and financial institutions are authorized to rely on the
Debtors’ designation of any particular check or electronic payment request as approved by this
Order.

6. The Debtors are authorized to issue postpetition checks, or to effect postpetition
fund transfer requests, in replacement of any checks or fund transfer requests that are dishonored
as a consequence of these chapter 11 cases with respect to prepetition amounts owed in connection
with the relief granted herein.

7. The Debtors shall notify counsel for the United States Trustee for the Northern
District of Texas, Dallas Division (the “U.S. Trustee™) and counsel for Main Street Capital if the
Debtors enter into new or renew any insurance policies during the pendency of these chapter 11
cases, and the Debtors will provide counsel for the U.S. Trustee copies of such policies.

8. The contents of the Motion satisfy the requirements of Bankruptcy Rule 6003(b).

0. Notice of the Motion as provided therein shall be deemed good and sufficient notice
of such Motion and the requirements of Bankruptcy Rule 6004(a) and the Local Rules are satistied
by such notice.

10. Notwithstanding anything in the Motion or this Order to the contrary, any payment
made or action taken by any of the Debtors pursuant to the authority granted herein, as well as
the exercise of any and all other rights and authorizations granted or approved hereunder, shall be
subject in all respects to any interim and final order(s) of this Court approving the Debtors’ DIP
Motion (as defined in the First Day Declaration) (the “DIP Orders™), including compliance with
any budget or cash flow forecast in connection therewith and any other terms and conditions

thereof. Nothing herein is intended to modify, alter, or waive, in any way, any terms, provisions,
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requirements, or restrictions of the DIP Orders. In the event of any inconsistency between the
terms of this Order and the terms of the DIP Orders, the terms of the DIP Orders shall govern.

11.  Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Order
are immediately effective and enforceable upon its entry.

12. The Debtors are authorized to take all reasonable actions necessary to effectuate
the relief granted in this Order in accordance with the Motion.

13. This Court retains exclusive jurisdiction with respect to all matters arising from or
related to the implementation, interpretation, and enforcement of this Order.

# # # END OF ORDER # # #

Submitted by:

Amber M. Carson (TX Bar No. 24075610)

Jason S. Brookner (TX Bar No. 24033684)

Micheal W. Bishop (TX Bar No. 02354860)

Emily F. Shanks (TX Bar No. 24110350)

GRAY REED

1601 Elm Street, Suite 4600

Dallas, TX 75201

Telephone: (214) 954-4135

Facsimile: (214) 953-1332

Email: acarson(@grayreed.com
jbrookner@grayreed.com
mbishop@grayreed.com
eshanks@grayreed.com

Proposed Counsel to the Debtors
and Debtors in Possession
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