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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
Biolase, Inc., et al.,! Case No. 24-12245 (KBO)
Debtors. (Joint Administration Requested)

MOTION OF THE DEBTORS FOR INTERIM AND FINAL ORDERS

(I) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION
FINANCING AND USE CASH COLLATERAL,; (I1) GRANTING

ADEQUATE PROTECTION; (I11) GRANTING RELATED RELIEF

The above-captioned debtors and debtors in possession (collectively, the “Debtors™) seek
entry of interim and final orders, substantially in the forms attached hereto as Exhibit A and
Exhibit B (the “Interim Order” and the “Final Order,” and collectively, the “DIP Orders”):

Q) authorizing the Debtors to obtain a secured postpetition financing facility
(the “DIP_Facility”), in an aggregate amount of no less than $5.0 million,
plus interest, costs, fees and other expenses and amounts provided for in,
and under the terms and conditions set forth in that certain DIP Term Sheet
attached hereto as Exhibit C (the “DIP Term Sheet”),? by and between he
Debtors and SWK Funding, LLC (“SWK,” the “Pre-Petition Lender” or the
“DIP Lender”);

(i) authorizing the Debtors to execute, deliver and perform such other and
further acts as may be required in furtherance of the DIP Facility and the
DIP Term Sheet;

(iii)  authorizing the Debtors to draw on the DIP Facility, as needed on an interim
basis up to $1,429,126.00 and as needed on a final basis of no less than $5.0
million, subject to the conditions precedent set forth in the DIP Term Sheet,
and to use proceeds of the DIP Facility to pay for the Debtors’ working
capital needs and other administrative expenses necessary for the
administration of these chapter 11 cases;

1 The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification
number, are: Biolase, Inc. (2441); BL Acquisition Corp. (4140); BL Acquisition Il, Inc. (6022); and Model Dental
Office, LLC (9372). The Debtors’ headquarters are located at 27042 Towne Centre Drive, Suite 270, Foothill
Ranch, CA 92610-2811.

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the DIP Term Sheet
or the DIP Orders, as applicable.
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(iv)  following entry of the Final Order, authorizing the Debtors to deem the DIP
Obligations (defined below) to include the Prepetition SWK Obligations
advanced from and after September 3, 2024, in the amount of $2,500,000;

(v) granting the DIP Lender automatically perfected first-priority security
interests in and liens on all of the DIP Collateral (as defined below) to secure
the DIP Facility and all obligations arising thereunder (collectively, the
“DIP Obligations™);

(vi)  modifying the automatic stay imposed by section 362 of the Bankruptcy
Code solely to the extent necessary to provide the DIP Lender with the relief
necessary to implement and effectuate the terms and provisions of the DIP
Term Sheet;

(vii) authorizing the Debtors to use the cash collateral within the agreed upon
budget (the “Budget”) with the DIP Lender;

(viii) granting adequate protection in the form of (a) the Prepetition SWK
Adequate Protection Lien (defined below) under sections 361 and 363(e) of
the Bankruptcy Code and (b) the Prepetition SWK Adequate Protection
Claim (defined below) under section 507(b) of the Bankruptcy Code;

(ixX)  under Bankruptcy Rule 4001, holding an interim hearing on this DIP
Motion before this Court to consider entry of the Interim Order; and

(x) scheduling a final hearing (the “Final Hearing) on or before October 25,
2024, to consider entry of the Final Order authorizing the balance of the
credit available under the DIP Facility and any requested relief not granted
under the Interim Order on a final basis, all as set forth in this Motion and
to be set forth in the Final Order.

In support of this Motion, the Debtors rely upon and incorporate by reference the
Declaration of Craig D. Warznak in Support of the Debtors” Motion for Entry of Interim
and Final Orders (I) Authorizing the Debtors to Obtain Postpetition Financing and Use
Cash Collateral; (1) Granting Adequate Protection; and (I11) Granting Related Relief (the

“Warznak Declaration”).

JURISDICTION AND VENUE

1. The United States Bankruptcy Court for the District of Delaware (this “Court”) has
jurisdiction over this matter under 28 U.S.C. 88 157 and 1334 and the Amended Standing Order

2
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of Reference from the United States District Court for the District of Delaware, dated
February 29, 2012. This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue
of these cases is proper in this district under 28 U.S.C. §§ 1408 and 14009.

2. Pursuant to rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure
of the United States Bankruptcy Court for the District of Delaware (the “Local Rules™), the Debtors
consent to the entry of a final judgment or order with respect to this Motion if it is determined that
this Court, absent consent of the parties, cannot enter final orders or judgments consistent with
Article 111 of the United States Constitution.

3. The statutory bases for the relief requested herein are sections 105(a), 361, 362,

363, 364 and 507 of the United States Code, 11 U.S.C. 88 101-1532 (the “Bankruptcy Code™),

rules 2002, 4001, 6004 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy
Rules™), and Local Rule 4001-2.

BACKGROUND
A. The Debtors’ Chapter 11 Cases

4. On the date hereof (the “Petition Date”), each of the Debtors filed a voluntary
petition for relief under chapter 11 of the Bankruptcy Code. The Debtors are operating their
business and managing their properties as debtors in possession pursuant to sections 1107(a)
and 1108 of the Bankruptcy Code. As of the date of this Motion, no trustee, examiner or statutory
committee of creditors has been appointed in these cases.

5. The Debtors are global market leaders in the manufacturing and marketing of dental
laser systems. The Debtors’ proprietary systems allow dentists, periodontists, endodontists,
pediatric dentists, oral surgeons, and other dental specialists to perform a broad range of minimally

invasive dental procedures, including cosmetic, restorative, and complex surgical applications.
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The Debtors are also developing a business-to-consumer line of business related to cosmetic and
pain therapy devices.

6. Additional information about the Debtors, including their business operations,
corporate and capital structure, and the events leading to the filing of these cases is detailed in the
Declaration of John R. Beaver in Support of Chapter 11 Petitions and First Day Motions (the

“First Day Declaration”), filed contemporaneously herewith and incorporated herein by reference.

B. The Debtors’ Prepetition Capital Structure

7. As of the Petition Date, the Debtors have approximately $16,345,000 in total
funded debt obligations (excluding accrued interest and certain costs). The following table depicts

the Debtors’ prepetition capital structure:

Funded Debt Approx. Outstanding Maturity Date
Principal
SWK Term Loan $16,195,000 May 31, 2025
SBA Loan $150,000 May 22, 2050
Total $16,345,000

The SWK Term Loan
8. On November 9, 2018, debtor Biolase, Inc. (“Biolase”) entered into a Credit

Agreement (as amended, restated, supplemented or modified, the “Credit Agreement”) with SWK,

as agent and lender. Pursuant to a Guarantee and Collateral Agreement (the “Guarantee”), dated
as of November 9, 2018, in favor of SWK as agent, the other Debtors guaranteed Biolase’s
obligations under the Credit Agreement and pledged their assets as collateral for their obligations
under the Guarantee.

9. Pursuant to the Credit Agreement, SWK provided Biolase with a senior secured

term loan facility in the amount of $12.5 million (the “SWK Term Loan”). The Debtors used

approximately $0.9 million of the SWK Term Loan proceeds to pay all amounts owed to Western
4
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Alliance Bank under a previous Business Financing Agreement and the remaining proceeds for
working capital needs and growth initiatives. The Credit Agreement has been amended several
times to, among other things, increase the total commitments to $15 million, revise certain
financial covenants, and extend the maturity date to May 31, 2025.

10. Pursuant to the Credit Agreement, the SWK Term Loan is secured by a lien on
substantially all of Biolase’s assets and has a variable interest rate of LIBOR plus 9% with a
LIBOR floor of 1.25%. As of the Petition Date, the aggregate principal outstanding under the
SWK Term Loan is approximately $16,195,000, including $2.5 million that was advanced after
September 3, 2024.2 Upon entry of the Final Order, the post-September 3, 2024 advances under
the SWK Term Loan will be “rolled up” into the DIP Facility.

11. Following an Event of Default under the Credit Agreement as a result of Biolase’s
failure to make certain payments under the SWK Term Loan on or about August 15, 2024, Biolase
commenced negotiations with SWK. The parties’ negotiations led to a forbearance agreement

dated as of August 31, 2024 (the “Forbearance Agreement”) pursuant to which SWK agreed to

fund (i) a bridge loan to pay Biolase’s operating expenses until the filing of a chapter 11 case and
(ii) a postpetition loan so long as the bridge loan is “rolled-up” into the DIP Facility (subject to
this Court’s approval).

The SBA Loan

12.  On May 22, 2020, Biolase executed the standard loan documents required for an
unsecured loan (the “SBA Loan”) from the U.S. Small Business Administration (the “SBA”) under
its Economic Injury Disaster Loan assistance program given the impact of the COVID-19

pandemic on the Debtors’ business. The principal amount of the SBA Loan is $150,000, with the

3 On September 4, 2024, $1,900,000 was advanced under the SWK Term Loan, and on September 26, 2024, an
additional $600,000 was advanced.
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proceeds used for working capital needs. Interest on the SBA Loan accrues at the rate of 3.75%
per annum, and installment payments, including principal and interest, are due monthly and are
payable through May 22, 2050, with any fixed payments first applied to accrued interest. Biolase
began making payments on the SBA Loan in November 2022.

C. The Debtors’ Need for Financing

13.  Without the financing proposed in the DIP Term Sheet, the Debtors would have
insufficient funds to preserve their business operations and assets and would be forced to liquidate.
The Debtors’ ability to seamlessly transition into chapter 11 and continue operating depends on
immediate access to the DIP Facility. Access to sufficient working capital to fund operations
during these chapter 11 cases is vital for preserving the value of the Debtors’ assets and business
operations while the Debtors run a robust marketing and sale process. Failure to obtain the relief
requested in this Motion will immediately and irreparably harm the Debtors, their estates, and
creditors.

14.  The DIP Facility is being offered by SWK to fund the Debtors’ chapter 11 cases to
implement a value-maximizing transaction through a sale of all or substantially all of the Debtors’
assets pursuant to section 363 of the Bankruptcy Code (the “363 Sale”). Given the unsuccessful
prepetition search for alternatives, the Debtors do not believe they will be able to obtain financing
on terms more favorable than those offered by the DIP Lender under the DIP Facility (either
unsecured credit allowable under section 503(b)(1) of the Bankruptcy Code as an administrative
expense or secured credit under section 364(c) of the Bankruptcy Code). Warznak Declaration
12. Indeed, even with respect to the DIP Lender (a party already in the Debtors’ capital
structure), the DIP Facility is available only with the Debtors’ agreement to grant the DIP Lender
(@) the DIP Credit Lien, subject to the Carve Out (each defined below), and (b) the other

protections in the DIP Orders. Id.
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15. Because SWK is unwilling to consent to a priming debtor in possession facility,
absent a proposal to purchase SWK’s prepetition facility (i.e., the SWK Term Loan), any DIP
financing provider would need to provide DIP financing on a junior basis behind the approximately
$16.2 million of debt held by SWK. 1d. §13. None of the parties SSG contacted were willing to
extend financing to the Debtors on a junior basis to the SWK Term Loan, particularly since the
proposed stalking horse purchase price is insufficient to pay the SWK Term Loan in full. Id. As
the Debtors have been unable to find another party willing to provide DIP financing, the proposal
from SWK represents the only viable option for the Debtors to preserve their going concern value
and effectuate a sale in chapter 11. 1d. { 14.

16. Moreover, as a condition to extending credit under the DIP Facility, the DIP Lender
and the Debtors have agreed that proceeds of any advance under the DIP Facility and the Debtors’
cash collateral will be used exclusively in a manner consistent with the agreed upon Budget that
may only be modified with SWK’s written consent. No portion of the proceeds of any advance
under the DIP Facility or any cash collateral will be used, directly or indirectly, to make any
payment or prepayment that is prohibited under the DIP Term Sheet. A copy of the Budget is
attached to the proposed Interim Order as Exhibit 1.

D. Concise Statement Under Bankruptcy Rule 4001 and Local Rule 4001-2

17. The Debtors submit this concise statement listing certain material terms of the DIP
Term Sheet and the proposed Interim Order in compliance with Bankruptcy Rules 4001(b) and (c)
and Local Rule 4001-2. As discussed in detail below, the DIP Facility and financing terms are

necessary and justified under the circumstances of these chapter 11 cases:*

4 The terms and conditions set forth in the Motion are qualified in their entirety by reference to the provisions of the
DIP Term Sheet and the DIP Orders. The descriptions of the terms of the DIP Term Sheet and the DIP Orders in this
Motion are provided for the convenience of the Court and the parties in interest. In the event of any inconsistency
between the descriptions in this Motion and the actual terms of the DIP Term Sheet or DIP Orders, the terms of the DIP
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Material Term Summary Description

Parties to DIP Facility:

Bankruptcy Rule
4001(c)(1)(B)

Borrower: The Debtors
DIP Lender: SWK Funding LLC
DIP Agent: SWK Funding LLC

Parties with an Interest in
Cash Collateral:

Bankruptcy Rule
4001(b)(1)(B)(i)

SWK Funding LLC
See Interim Order, at 7 I.

Stipulations:

Bankruptcy Rule
4001(c)(1)(B)(iii)

Local Rule 4001-2(a)(i)(B)

The Debtors make certain customary stipulations with respect to, among other
things, the amounts outstanding under the Pre-Petition Credit Agreement and the
validity, perfection, enforceability, and priority of liens and security interests
securing same.

See DIP Term Sheet, at p. 7; Interim Order, at 1 F, I.

DIP Facility and
Borrowing Limits:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-2(a)(ii)

After entry of the Interim Order, the DIP Facility will consist of a consolidated,
delayed, multi-draw term loan in the aggregate principal amount of no less
than$5.0 million (the “DIP Loan Commitment”).

All new advances under the DIP Facility shall be limited by the Budget.
See DIP Term Sheet, at p. 1.

Interest Rates:

Bankruptcy Rule
4001(c)(2)(B)

Local Rule 4001-2(a)(ii)

“Non-Default Interest Rate:” Interest on all outstanding advances under the DIP
Facility shall accrue from and after the Petition Date at a per annum rate equal to
the non-default rate of interest in force under the Pre-Petition Credit
Agreement,® which is a variable rate of LIBOR plus 9% with a LIBOR floor of
1.25%.

Effective immediately upon the occurrence of an Event of Default unless waived
in writing by SWK, interest on the outstanding loans under the DIP Facility
shall accrue at a rate that is 2% per annum in excess of the Non-Default Interest
Rate.

See DIP Term Sheet, at pp. 3—4; Interim Order, at { 5.

Term Sheet or the DIP Orders, as applicable, shall govern.
5 The Credit Agreement is attached hereto as Exhibit D.

8

11809038v.1



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 9 of 195

Material Term Summary Description

Fees:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-
2(a)(i)(K)

The Debtors shall promptly pay or reimburse SWK when invoiced for all
reasonable costs and expenses of counsel (including, without limitation,
Delaware counsel) and financial advisors for SWK, which relate to the DIP
Facility and the administration and interpretation of, and the enforcement of
remedies under, the DIP Facility, regardless of whether such amounts were
incurred before or after the Petition Date, including but not limited to, due-
diligence, duplication or printing costs, consultation, travel, and attendance at
court hearings, regardless of whether the DIP Facility is consummated. SWK
shall have the right to charge the DIP Facility for any such fees and costs.
Failure to pay such fees and expenses within ten (10) Business Days of delivery
of the applicable invoice shall be an Event of Default under the DIP Facility,
provided that SWK shall concurrently provide copies of any invoices to the U.S.
Trustee and the Committee and allow such parties at least ten (10) calendar days
to review and object to any fees or expenses requested therein. If any objection
is asserted, the Bankruptcy Court shall decide the issue and the Debtors shall not
be required to pay any disputed portion of such fees or expenses until the matter
is resolved.

See DIP Term Sheet, at pp. 2, 9; Interim Order, at { 5.

Budget and Permitted
Variances:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-2(a)(ii), (iii)
Local Rule 4001-2(a)(i)(E)

The use of the proceeds of the DIP Facility shall be in compliance with the
Budget, a copy of which is attached to the proposed Interim Order as Exhibit 1.

Actual amounts for each cash receipt and cash disbursement from operations
line items (which shall not and does not include any Professional Fees) may not
vary from the applicable Budget (including any amounts deemed to roll over
from a previous week due to not being spent) by (i) more than ten percent (10%)
by line item on a trailing three-week basis; or (iii) ten percent (10%) on a
cumulative basis (collectively, the “Budget Variances”).

See DIP Term Sheet, at p. 2; Interim Order, at 1 2(b).

Use of Proceeds and Cash
Collateral:

Bankruptcy Rule
4001(c)(1)(B)

Bankruptcy Rule
4001(b)(1)(B)(ii)

Local Rule 4001-2(a)(ii)
Local Rule 4001-2(a)(i)(L)

Proceeds of the DIP Facility shall be used solely for the following purposes (and
to the extent identified in the Budget): (a) to fund, after application of all other
available cash, postpetition operating expenses and working capital needs of the
Debtors, including, but not limited to, those activities required to remain in, or
return to, compliance with laws in accordance with 28 U.S.C. § 1930; (b) to pay
interest, fees and expenses to SWK in accordance with this DIP Term Sheet
(whether or not such amounts are reflected in the Budget); (c) to fund fees and
expenses incurred in connection with the 363 Sale; (d) to pay permitted
prepetition claims and adequate protection payments, if any; (e) to pay
Professional Fees provided for in the Budget, including funding of the Carve
Out; and (f) to pay other costs and expenses of administration of these chapter
11 cases.

Proceeds of the DIP Facility or cash collateral shall not be used (a) to permit the
Debtors, or any other party-in-interest or their representatives to challenge or
otherwise contest or institute any proceeding to determine (i) the validity,
perfection or priority of security interests in favor of SWK, the Pre-Petition
Agent, the Pre-Petition Lender or the DIP Lenders or (ii) the enforceability of the
obligations of the Debtors or any guarantor under the Pre-Petition Credit
Agreement, any other Pre-Petition Loan Documents, or the DIP Facility, (b) to
investigate, commence, prosecute or defend (or support any other person or entity
in investigating, commencing, prosecuting, or defending) any claim, motion,
proceeding or cause of action against SWK, the Pre-Petition Agent, the Pre-

9
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Material Term Summary Description

Petition Lender, or the DIP Lenders and their agents, attorneys, advisors or
representatives including, without limitation, any lender liability claims or
subordination claims, (c) to investigate, commence, prosecute or defend (or
support any other person or entity in investigating, commencing, prosecuting, or
defending) any claim or proceeding or cause of action to disallow or challenge
the obligations of the Debtors or any guarantor under Pre-Petition Credit
Agreement, any other Pre-Petition Loan Documents or the DIP Financing
Documents, or (d) to fund acquisitions, capital expenditures, capital leases, or any|
other similar expenditure other than capital expenditures specifically set forth in
the Budget and approved by SWK, provided that a Committee (if any) and its
professionals shall be permitted to investigate the liens, claims, and potential
causes of action against the Pre-Petition Lender in connection with the Pre-
Petition Credit Agreement, with such investigation fees not to exceed $25,000.

See DIP Term Sheet, at pp. 4-5; Interim Order, at | 3.

Maturity Date and
Termination:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-2(a)(ii)
Local Rule 4001-2(a)(i)(M)

The “Maturity Date” is the date that is one hundred-twenty (120) days after the
Petition Date, or such later date to which SWK consents in writing.

The “Termination Date” is the earliest to occur of: (a) the Maturity Date;

(b) twenty-eight (28) days after the Petition Date if the Final Order has not been
entered; (c) acceleration of the obligations under the DIP Facility; (d) the
effective date of a confirmed plan of reorganization or liquidation that provides
for indefeasible payment in full, in cash of all obligations owing under the DIP
Facility and is otherwise acceptable to SWK in its reasonable discretion; () the
date which is the closing date of any sale of all or substantially all of the Debtors
assets; (f) the entry of an order by the Bankruptcy Court (i) granting relief from
the automatic stay permitting foreclosure of any assets of the Debtors with a
value in excess of $250,000 in the aggregate, (ii) granting any motion by SWK to
terminate the use of cash collateral or lift the stay or otherwise exercise remedies
against any cash collateral, (iii) appointing a trustee or an examiner with special
powers, or (iv) dismissal or conversion of these chapter 11 cases; (g) the filing or
support by Debtors of a plan of reorganization that (i) does not provide for
indefeasible payment in full, in cash of all obligations owing under the DIP
Facility and (ii) is not otherwise acceptable to SWK in its reasonable discretion;
and (h) entry of an order granting liens or claims that are senior or pari passu to
the liens securing the DIP Facility.

See DIP Term Sheet, at pp. 2-3, 21.

DIP Collateral:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-
2(a)(1)(G)

All of the Debtors’ property, including, without limitation, all of Debtors’
existing and future acquired property and interests of any nature whatsoever,
real and personal, tangible and intangible, accounts receivable, general
intangibles, payment intangibles, supporting obligations, investment property,
commercial tort claims, inventory, rolling stock, machinery, equipment,
subsidiary capital stock, chattel paper, documents, instruments, deposit
accounts, contract rights, and tax refunds of the Debtors, excluding only
Avoidance Actions, but including, Avoidance Proceeds.

See DIP Term Sheet, at p. 6; Interim Order, at { 7.
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Material Term Summary Description

DIP Credit Lien/Super
Priority Administrative
Claim Status:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-2(a)(ii)

Amounts owed by the Debtors to SWK pursuant to the DIP Facility (including
all accrued interest, fees, costs and expenses) shall constitute, in accordance with
section 364(c)(1) of the Bankruptcy Code, a claim having priority over any or all
administrative expenses of the kind specified in, among other sections, sections
105, 326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 726, 1113, or 1114 of
the Bankruptcy Code, subject to payment of the Carve Out.

See DIP Term Sheet, at p. 6; Interim Order, at { 8.

Automatic Perfection of a
Lien:

Bankruptcy Rule
4001(c)(1)(vii)

The Debtors and the holders of any DIP Credit Lien or Prepetition SWK
Adequate Protection Lien shall not be required to enter into any additional
security agreements to create, memorialize, or perfect any such liens, or to file
UCC financing statements, mortgages, or other instruments with any other filing
authority or take any other action to perfect any such Liens, which shall be and
are deemed valid, binding, enforceable and automatically perfected by the
docket entry of the Interim Order by the Clerk of the Court.

See DIP Term Sheet, at pp. 6-7; Interim Order, at | 12.

Milestones:

Bankruptcy Rule
4001(c)(2)(B)(vi)

Local Rule 4001-2(a)(i)(H)

The Debtors are required to comply with the following “Milestones”:

(a) On or within two (2) days of the Petition Date, or such later date to which
SWK consents in writing in its sole discretion, the Debtors shall file a motion, in
form and substance acceptable to SWK, requesting entry of the Sale Procedure
Order.

(b) On or before the date that is twenty-one (21) days after the Petition Date,
or such later date to which SWK consents in writing in its sole discretion, the
Bankruptcy Court shall have entered the Sale Procedure Order.

(c) On or before the date that is thirty-one (31) days after the Petition Date, or
such later date to which SWK consents in writing in its sole discretion, all
competing bids under the Sale Procedure Order shall have been submitted.

(d) On or before the date that is thirty-five (35) days after the Petition Date,
or such later date to which SWK consents in writing in its sole discretion, an
auction under the Sale Procedure Order shall have occurred (as applicable).

(e) On or before the date that is forty-two (42) days after the Petition Date, or
such later date to which SWK consents in writing in its sole discretion, the
Bankruptcy Court shall have conducted a hearing to approve the 363 Sale.

(f) On or before the date that is forty-five (45) days after the Petition Date, or
such later date to which SWK consents in writing in its sole discretion, the
Bankruptcy Court shall have entered the Sale Order approving the 363 Sale.

(g) On or before the date that is five (5) days after entry of the Sale Order,
provided that the Bankruptcy Court has waived the stay imposed by Bankruptcy
Rule 6004(h) or such later date to which SWK consents in writing in its sole
discretion, the 363 Sale shall be closed, with proceeds of the 363 Sale paid
directly to SWK to be applied to the obligations under the DIP Facility and Pre-
Petition Credit Agreement, subject to payment of the Carve Out.

See DIP Term Sheet, at p. 12-13; Interim Order, at | 17.
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Material Term Summary Description

Events of Default:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-2(a)(ii)

Usual and customary events of default for financings of this type, including

(a) nonpayment of principal, interest and fees; (b) the filing or confirmation of a
chapter 11 plan that does not provide for the indefeasible payment in full and in
cash of Debtors’ obligations outstanding under the DIP Facility; (c) entry of an
order (or failure of the Debtors to oppose a motion) amending, supplementing,
staying, vacating or otherwise modifying the DIP Facility, the Interim Order, or
Final Order, without the prior written consent of SWK; (d) any attempt by
Debtors to obtain, or if any other party in interest obtains, an order or other
judgment, that invalidates, reduces or otherwise impairs SWK’s claims; () the
Debtors requesting any postpetition financing, other than the DIP Facility, that
would not immediately repay all DIP Facility obligations to SWK other than
with respect to the Carve Out; (f) entry of an order granting liens or claims that
are senior or pari passu to the liens granted on the DIP Collateral in favor of
SWK and/or the DIP Lenders under the DIP Financing Documents, except as set
forth in the Budget; (g) any payment on, or application for authority to pay any
prepetition claim owing to terminated employees or lease rejection damages
without SWK’s prior written consent; (h) SSG ceasing to be engaged by the
Debtors or involved in the sale process prior to the conclusion of the sale; (i) the
sale process being halted without the DIP Agent’s consent; (j) judgments or
orders granting relief from the automatic stay exceeding a certain threshold;

(k) a breach of any covenant set forth in any DIP Financing Document; (I) any
material representation or warranty by the Debtors is incorrect or misleading in
any material respect when made; (m) termination of the Debtors’ exclusivity, if
the Sale Procedure Order or the Sale Order cease to be in full force and effect,
reversed, stayed, vacated or subject to stay pending appeal or have been
modified or amended without the prior written consent of SWK; (n) any action
by the Debtors to restrict or prohibit SWK or any DIP Lender or Pre-Petition
Lender from submitting a “credit bid” for any assets of the Debtors; (0) failure
of the Debtors to disburse the sale proceeds to the DIP Lenders
contemporaneously with the closing of the 363 Sale (subject to payment of the
Carve Out); and (p) certain bankruptcy-related defaults, including dismissal,
conversion, or the appointment of a statutory trustee or examiner.

See DIP Term Sheet, at pp. 13-16; Interim Order, at § 17.

Adequate Protection:

Bankruptcy Rules
4001(b)(1)(B)(iv); and

4001(c)(1)(B)(ii)

As adequate protection and in consideration for being primed by the DIP
Lenders’ claims and liens, to the extent of diminution in the Pre-Petition
Lender’s interests in the Debtors’ collateral securing the amounts due under the
Pre-Petition Credit Agreement following the Petition Date on account of
granting the Super-Priority Administrative Claim, granting the DIP Liens, the
subordination of the Pre-Petition Credit Agreement liens thereto and to the
Carve Out, and/or the imposition or enforcement of the automatic stay under
section 362(a) of the Bankruptcy Code, the Pre-Petition Agent and Pre-Petition
Lender (a) shall receive a claim having priority over any and all expenses of the
kind specified in, among other sections of the Bankruptcy Code, sections 105,
326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 726, and 1114, subject to
payment of the Carve Out and subject to the super-priority administrative claims
of SWK and the DIP Lenders under the DIP Facility; and (b) shall have valid,
binding, enforceable and perfected liens in all DIP Collateral, subject to payment
of the Carve Out and the DIP Liens.

See DIP Term Sheet, at pp. 8-9; Interim Order, at ] 10.
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Material Term Summary Description

Carve Out:

Bankruptcy Rule
4001(c)(1)(B)

Local Rule 4001-2(a)(ii)
Local Rule 4001-2(a)(i)(F)

“Carve Out” means the sum of:

(a) all fees required to be paid to the Clerk of the Court and the U.S. Trustee
pursuant to 28 U.S.C. § 1930(a) plus interest at the statutory rate (collectively,
the “Statutory Fees”);

(b) all reasonable fees and expenses up to $10,000 incurred by a trustee under
Section 726(b) of the Bankruptcy Code;

(c) all unpaid postpetition fees and expenses of the professionals retained by
the Debtors pursuant to Sections 327, 328, or 363 of the Bankruptcy Code (the
“Debtor Professionals”) and by the Committee (if any) pursuant to Sections 328
or 1103 of the Bankruptcy Code (the “Committee Professionals”), but only to
the extent that such fees and expenses are (i) incurred before or on the first
Business Day after delivery by the DIP Agent of a notice of a Termination
Event, (ii) within the cumulative amounts set forth in the Budget approved by
SWK for such Chapter 11 Professional as of the date of the Termination Event,
and (iii) allowed at any time by the Bankruptcy Court under Sections 330, 331,
or 363 of the Bankruptcy Code; and

(d) postpetition fees and expenses of (i) the Debtor Professionals incurred after
the first Business Day following delivery by the DIP Agent of a notice of the
occurrence of a Termination Event in an aggregate amount not to exceed
$100,000 to the extent such fees and expenses are allowed at any time by the
Bankruptcy Court under Sections 330, 331, or 363 of the Bankruptcy Code and
(ii) the Committee Professionals incurred after the first Business Day following
delivery by the DIP Agent of a notice of the occurrence of a Termination Event
in an aggregate amount not to exceed $15,000, to the extent such fees and
expenses are allowed at any time by the Bankruptcy Court under Sections 330,
331, or 363 of the Bankruptcy Code.

See DIP Term Sheet, at pp. 18-19; Interim Order, at { 13.

Modification of
Automatic Stay:

Bankruptcy Rule 4001(c)
(DB)(v)

The DIP Orders provide for the modification of the automatic stay to the extent
necessary to permit (a) the Debtors and the DIP Agent to implement and
perform the DIP Facility and the DIP Financing Documents, (b) the creation and
perfection of all Liens granted or permitted by the DIP Orders, and (c) SWK to
exercise certain rights and remedies against the DIP Collateral upon the
occurrence of an Event of Default.

See DIP Term Sheet, at pp. 9-10; Interim Order, at  12.

Section 506(c) Waiver:

Bankruptcy Rule
4001(c)(1)(B)(x)

Local Rule 4001-2(a)(i)(C)

Subject to the entry of the Final Order, (a) the Debtors waive irrevocably any
right to surcharge the prepetition collateral securing the Pre-Petition Credit
Agreement or DIP Collateral, whether pursuant to Sections 506(c) or 105(a) of
the Bankruptcy Code or any other applicable law.

See DIP Term Sheet, at p. 8; Interim Order, at {1 15(A) and (B).

Waiver of Marshaling
Doctrine and Equities of
Case Exception:

Bankruptcy Rule
4001(c)(1)(B)(viii)

Local Rule 4001-2(a)(i)(H)

Subject to the entry of the Final Order, SWK, the DIP Lenders, the Pre-Petition
Agent and the Pre-Petition Lenders shall not be subject to the “equities of the
case” exception of section 552(b) of the Bankruptcy Code, the equitable
doctrine of “marshaling,” or any similar claim or doctrine with respect to any
DIP Collateral or Prepetition Collateral.

See DIP Term Sheet, at p. 8; Interim Order, at § 15(D).
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Material Term Summary Description

Lien on Avoidance
Actions:

Bankruptcy Rule
4001(c)(2)(B)(xi)

Local Rule 4001-2(a)(i)(D)

Subject to entry of the Final Order, the DIP Orders provide for a lien on the
proceeds of any causes of action that could be brought pursuant to sections 544,
545, 547, or 548 of the Bankruptcy Code or any applicable state fraudulent
transfer statutes (the “Avoidance Actions”).

See DIP Term Sheet, at pp. 6, 17; Interim Order, at ] 7.

“Roll-Up”:
Local Rule 4001-2(a)(i)(E)

Subject to entry of the Final Order, any of the Prepetition SWK Obligations
advanced to the Debtors after September 3, 2024, shall become DIP Facility
obligations under the DIP Financing Documents.

See DIP Term Sheet, at p. 6; Interim Order, at { 6.

Release, Waiver or
Limitation of any Estate
Claim:

Bankruptcy Rule
4001(c)(2)(viii)

In consideration of the furnishing of the DIP Facility, the Debtors, subject to the
rights of another party to bring a Challenge Action during the Review Period,
and upon entry of the Final Order, hereby absolutely releases and forever
discharges each of the Pre-Petition Agent and Pre-Petition Lender and their
affiliates, officers, directors, employees, attorneys, and other representatives
from any and all claims and causes of action of every kind and nature that exist
on the date hereof with respect to or relating to the Pre-Petition Credit
Agreement or other Pre-Petition Loan Documents, including (i) any so-called
“lender liability” or equitable subordination claims or defenses, (ii) any and all
claims and causes of action arising under the Bankruptcy Code, and (iii) any and
all claims and causes of action regarding the validity, priority, extent,
enforceability, perfection, or avoidability of the liens or claims of the Pre-
Petition Lender or Pre-Petition Agent.

See DIP Term Sheet, at pp. 7-8; Interim Order, at 1 25-26.

Indemnification:

Bankruptcy Rule
4001(c)(2)(B)(ix)

The Debtors shall indemnify and hold SWK, the DIP Lenders, and their officers,
directors, employees and formally engaged agents (including all of their
professionals) (each an “Indemnified Party”) harmless from and against any and
all claims, damages, losses, liabilities and expenses (including, without
limitation, all reasonable fees and disbursements of attorneys and other
professionals) to which any Indemnified Party may become liable or which may
be incurred by or asserted against any Indemnified Party, in each case in
connection with or arising out of or by reason of any investigation, litigation or
proceeding arising out of or relating to or in connection with the DIP Facility,
the DIP Financing Documents, any obligation, or any act, event or transaction
related or attendant thereto or any use or intended use of the proceeds of the DIP
Facility, except to the extent the same is found in a final, nonappealable
judgment by a court of competent jurisdiction to have resulted from such
Indemnified Party’s gross negligence, fraud, willful misconduct, or breach of
their obligations under the DIP Facility.

See DIP Term Sheet, at p. 16.
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BASIS FOR RELIEF

A. Financing Under Section 364 of the Bankruptcy Code

18.  The statutory requirement for obtaining postpetition credit under section 364(c) is
a finding, made after notice and a hearing, that the debtor in possession is “unable to obtain
unsecured credit allowable under Section 503(b)(1) of [the Bankruptcy Code] as an administrative
expense.” 11 U.S.C. § 364(c); see also In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr.
S.D.N.Y. 1990) (a debtor must show that it has made a reasonable effort to seek other sources of
financing under sections 364(a) and (b) of the Bankruptcy Code); Sapir v. CPQ Colorchrome
Corp. (In re Photo Promotion Assocs.), 89 B.R. 328, 333 (Bankr. S.D.N.Y. 1988) (section 364(c)
financing is appropriate when the debtor in possession is unable to obtain unsecured credit
allowable as an ordinary administrative claim).

19.  Courts have articulated a three-part test to determine whether a debtor may obtain
financing under section 364(c) of the Bankruptcy Code:

i.  The debtor is unable to obtain unsecured credit under section 364(b) (i.e., by
granting a lender administrative expense priority);

ii.  the credit transaction is necessary to preserve the assets of the estate; and

iii. the terms of the transaction are fair, reasonable and adequate, given the
circumstances of the debtor-borrower and the proposed lender.

See In re Aqua Assocs., 123 B.R. 192, 195-96 (Bankr. E.D. Pa. 1991) (applying test and finding
that “[o]btaining credit should be permitted not only because it is not available elsewhere, which
could suggest the unsoundness of the basis for use of the funds generated by credit, but also
because the credit acquired is of significant benefit to the debtor’s estate and that the terms of the
proposed loan are within the bounds of reason, irrespective of the inability of the debtor to obtain

comparable credit elsewhere”).
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i. Credit Was Not Available on Better Terms

20. In these circumstances, “[t]he statute imposes no duty to seek credit from every
possible lender before concluding that such credit is unavailable.” Bray v. Shenandoah Fed. Say.
& Loan Assn. (In re Snowshoe Co.), 789 F.2d 1085, 1088 (4th Cir. 1986); see also In re 495 Cent.
Park Ave. Corp., 136 B.R. 626, 630 (Bankr. S.D.N.Y. 1992). A debtor need only demonstrate “a
good faith effort that credit was not available without” the protections of section 364(c). In re
Snowshoe, 789 F.2d. at 1088. When there are few lenders likely, able, or willing to extend the
necessary credit to the debtor, “it would be unrealistic and unnecessary to require [the debtor] to
conduct such an exhaustive search for financing.” In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr.
N.D. Ga. 1988), affir. sub nom., Anchor Say. Bank FSB v. Sky Valley, Inc., 99 B.R. 117,120 n.4
(N.D. Ga. 1989).

21.  The Debtors’ management firmly believes that no other lender would provide
financing to the Debtors, much less on more favorable terms. The Debtors have searched for
strategic alternatives to improve their balance sheet for years. Dating back to 2018, the Debtors
reached out to approximately forty-five (45) buyout and growth capital private equity firms
looking for strategic transactions. Such efforts ultimately proved unsuccessful. More recently,
the Debtors engaged several financial advisory and investment banking firms® under separate non-
exclusive agreements to assist the Debtors in locating potential purchasers, strategic lenders or
investment partners. That process also did not yield further capital or a purchaser and the Debtors
ended up retaining SSG Advisors, LLC (“SSG”) in late August 2024 to run a comprehensive sale

process.

& Specifically, the Debtors retained Lake Street Capital Markets, Moody Capital Solutions, Inc., The Benchmark
Company, LLC, 431 Group Limited, and Pacific Gate Advisors, LLC pursuant to separate non-exclusive
engagement agreements.
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22.  While the process being conducted by SSG is ongoing, to date SSG has not located
a party willing to provide financing for the Debtors. As SWK was unwilling to continue to fund
the Debtors for an indefinite period of time, the Debtors ultimately determined that chapter 11 was
the best and only viable path to maximize the value of their assets. In connection with this filing,
only SWK, who previously lent significant sums to the Debtors under the Pre-Petition Credit
Agreement, expressed any interest in providing postpetition financing to the Debtors. The
Debtors’ decision to move forward with the DIP Facility, especially given their prior fundraising
efforts, was made according to the Debtors’ sound business judgment.

ii. The DIP Facility is Necessary to Preserve the Debtors’ Assets

23. Postpetition financing is necessary to fund the Debtors’ ongoing operations and the
administration of these chapter 11 cases and, therefore, will benefit all creditors and stakeholders.
Indeed, it is critical that the Debtors obtain financing to continue operating their business while
they run a comprehensive sale process and complete a sale of substantially all of their assets. In
addition to providing critical funding, the DIP Facility will also provide the Debtors’ stakeholders,
including customers, employees, and vendors, with confidence in the Debtors’ ability to complete
a successful sale process and continue operating until the Debtors close on the sale.

iii. The Terms of the DIP Facility Are Fair, Reasonable, and Appropriate and
Represent the Debtors” Sound Business Judgment

24.  The Debtors have concluded that the DIP Lender’s proposal is the best alternative
available for postpetition financing and that credit cannot be obtained from another party on more
favorable terms. The terms of the DIP Facility are also fair, reasonable, and adequate under the
circumstances. The interest rates and other terms are reasonable and were extensively negotiated.
As contemplated by the policies underlying the Bankruptcy Code, the purpose of the DIP Facility

is to enable the Debtors to maximize the value of their estates while providing them with the
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resources necessary to formulate a confirmable plan. See generally In re First S. Say. Ass’n, 820
F.2d 700, 710-15 (5th Cir. 1987).

25.  As security for the advances and other postpetition costs payable under the DIP
Financing Documents, the Debtors propose to provide SWK (in its capacity as the DIP Agent)

with the following security interests and liens (the “DIP_Credit Lien”), pursuant to sections 363,

364(c), and 364(d) of the Bankruptcy Code, in all of the Debtors’ presently owned or hereafter
acquired property and assets, whether such property and assets were acquired before or after the
Petition Date, of any kind or nature, whether real or personal, tangible or intangible, wherever
located, and the proceeds and products thereof, including, subject to entry of the Final Order, the
proceeds of any chapter 5 causes of action ultimately asserted by the Debtors’ estates (the “DIP
Collateral™).

26. Bankruptcy courts routinely defer to the debtor’s business judgment on most
business decisions, including the decision to borrow money. See Trans World Airlines, Inc. v.
Travelers Int’l AG (In re Trans World Airlines, Inc.), 163 B.R. 964, 974 (Bankr. D. Del. 1994)
(noting that approval of interim loan, receivables facility, and asset-based facility “reflect[ed]
sound and prudent business judgment . . . [was] reasonable under the circumstances and in the best
interest of [the debtor] and its creditors”); In re After Six, Inc., 154 B.R. 876, 882 (Bankr. E.D. Pa.
1993) (debtor “is entitled to some free reign in fulfilling its perceived mission of . . . keeping an
ongoing business afloat”).

217, Indeed, “[m]ore exacting scrutiny [of the debtor’s business decisions] would slow
the administration of the debtors’ estate and increase its cost, interfere with the Bankruptcy Code’s
provision for private control of administration of the estate and threaten the court’s ability to

control a case impartially.” Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303,1311
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(5th Cir. 1985); In re Lifeguard Indus., Inc., 37 B.R. 3, 17 (Bankr. S.D. Ohio 1983) (“[B]usiness
judgments should be left to the boardroom and not to this Court”); see also In re Curlew Valley
Assocs., 14 B.R. 506, 511-14 (Bankr. D. Utah 1981) (holding that, in general, a bankruptcy court
should defer to a debtor-in-possession’s business judgment regarding the need for and proposed
use of funds, unless such decision is arbitrary and capricious). For this reason, courts generally
will not second-guess a debtor in possession’s business decisions when those decisions involve “a
business judgment made in good faith, upon a reasonable basis, and within the scope of his
authority under the Code.” Curlew Valley, 14 B.R. at 513-14 (footnotes omitted).

28. Here, the Debtors have exercised their sound business judgment in determining the
merits and necessity of the DIP Facility and have satisfied the legal prerequisites for incurring
debt. Consequently, the Court should grant this Motion to allow the Debtors to borrow funds from
the DIP Lender on a secured basis, under section 364(c) of the Bankruptcy Code.

B. Use of Cash Collateral and Proposed Adequate Protection is Appropriate

29. Section 363(c)(2) and 363(e) of the Bankruptcy Code provide that a debtor is not
authorized to use Cash Collateral without the consent of the prepetition secured lender unless such
lender receives adequate protection of its interest in the Cash Collateral. Here, SWK is both the
Pre-Petition Lender and the DIP Lender. SWK (in its capacity as the Pre-Petition Lender) has
consented to the Debtors’ use of Cash Collateral pursuant to the agreed upon Budget attached to
the proposed Interim Order. As additional adequate protection, the Debtors propose to provide
SWK (in its capacity as the Pre-Petition Lender) with: (a) a Lien in all DIP Collateral (the

“Prepetition SWK Adequate Protection Lien”) junior only to (i) the Carve Out and (ii) the DIP

Credit Lien; and (b) a postpetition superpriority administrative expense claim (the “Prepetition

SWK Adequate Protection Claim”) against the Debtors with recourse to all prepetition and

postpetition property of the Debtors and all proceeds thereof under sections 503 and 507 of the
19

11809038v.1



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 20 of 195

Bankruptcy Code against the Debtors’ estates to the extent the Prepetition SWK Adequate
Protection Lien does not adequately protect against the diminution in value of the Prepetition SWK
Liens, which shall have priority in payment over any other indebtedness and/or obligations now in
existence or incurred hereafter by the Debtors or their estates and over all other administrative
expenses of any kind, subject and junior only to the Carve Out and the Interim DIP Advances.
30.  Section 361 of the Bankruptcy Code delineates the forms of adequate protection,
which include periodic cash payments, additional liens, replacement liens and other forms of relief.
11 U.S.C. 8§ 361. What constitutes adequate protection must be decided on a case-by-case basis.
See Resolution Trust Corp. v. Swedeland Dev. Grp (In re Swedeland Dev. Grp.), 16 F.3d 552, 564
(3d Cir. 1994) (citing MBank Dallas, N.A. v. O’Connor (In re O’Connor), 808 F.2d 1393, 1397
(10th Cir. 1987)); Martin v. U.S. (In re Martin), 761 F.2d 472, 474 (8th Cir. 1985); In re Shaw
Indus., Inc., 300 B.R. 861, 865 (Bankr. W.D. Pa. 2003). The goal is to protect a secured creditor
from diminution in the value of its interest in the collateral during the period of use. See Swedeland
Dev. Grp., Inc., 16 F.3d at 564 (“The whole purpose of adequate protection for a creditor is to
insure that the creditor receives the value for which he bargained prebankruptcy.” (internal
citations omitted)). As noted above, the Debtors propose to provide the DIP Lender with the DIP
Credit Lien. Without access to the proposed DIP Financing and use of cash collateral, the Debtors
will have no liquidity and will be forced to cease operations immediately, destroying the value of
their business to the detriment of all creditors and rendering impossible the consummation of a
successful going concern sale. In contrast, the value of SWK’s interest in the collateral will be
preserved, if not increased, by access to the DIP Facility to allow the Debtors to run a sale process

and get to a closing on the sale of their business. See generally In re Pine Lake Village Apartment,
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19 B.R. 819, 826 (Bankr. S.D.N.Y 1982) (creditor had adequate protection where the debtor used
cash collateral to maintain and preserve the value of the collateral).

31.  The proceeds of the DIP Facility will be used, in part, to “roll-up” certain of the
obligations outstanding under the Pre-Petition Credit Agreement, specifically, subject to entry of
the Final Order, any of the Prepetition SWK Obligations advanced to the Debtors after
September 3, 2024 will become obligations under the DIP Facility and the DIP Financing
Documents. The roll-up of those limited obligations is justified because the Debtors would not
have been able to secure the debtor-in-possession financing needed to stabilize their business
without satisfying this condition. As noted above, no other lender was willing to provide debtor-
in-possession financing on more favorable terms. The roll-up was also a condition to SWK’s
agreement to enter into the Forbearance Agreement.

32. Importantly, this accommodation ultimately inures to the benefit of all stakeholders
because it gives the Debtors the liquidity they need to proceed under chapter 11 with a clear
trajectory rather than under a free-fall scenario. The Debtors will use the proceeds of the DIP
Facility to finance these chapter 11 cases and move expeditiously towards the closing of a going
concern sale. Roll-ups are a common feature of debtor-in-possession financings in this district,
and are frequently approved even where, unlike here, the lender has requested a roll-up of all
obligations or that the roll-up be approved in the interim order. See, e.g., In re Charming Charlie
Holdings Inc., et al., Case No. 17-12906-CSS (Bankr. D. Del. Dec. 13, 2017) (approving in interim
order the “roll-up” of all outstanding prepetition revolving obligations); In re American Apparel,
Inc., et al., Case No. 15-12055-BLS (Bankr. D. Del. Oct. 6, 2015) (approving in interim order the

repayment in full of all outstanding amounts under the prepetition revolving credit agreement); In
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re Cal Dive International, Inc., et al., Case No. 15-10458-CSS (Bankr. D. Del. March 9, 2015)
(approving full repayment of prepetition obligations in interim order).

33.  The adequate protection offered to the DIP Lender will, taken together, sufficiently
protect its interest in the DIP Collateral. Consequently, the proposed adequate protection is fair
and reasonable and sufficient to satisfy the requirements of sections 363(c)(2) and 363(e) of the
Bankruptcy Code.

C. The DIP Facility Was Negotiated in Good Faith and Should Be Afforded the
Protection of Section 364(e) of the Bankruptcy Code

34, Under section 364(e) of the Bankruptcy Code, any reversal or modification on
appeal of an authorization to obtain credit or incur debt or a grant of priority or a lien under
section 364 of the Bankruptcy Code shall not affect the validity of the debt incurred or priority of
the lien granted as long as the entity that extended credit “extended such credit in good faith.” See
11 U.S.C. § 364(e).

35.  Courts generally hold that “good faith” in the context of postpetition financing
means, consistent with the Uniform Commercial Code, honesty in fact in the conduct or transaction
concerned. See Unsecured Creditors” Comm. v. First Nat’l Bank & Trust Co. (In re Ellingsen
MacLean Oil Co.), 834 F.2d 599, 605 (6th Cir. 1987) (citing U.C.C. § 1-201(19)).

36. Here, the terms of the DIP Facility were negotiated in good faith and at arm’s length
by separate representatives of, and counsel for, the Debtors and the DIP Lender, and reflect the
most advantageous terms (including availability, pricing, and fees) available to the Debtors in light
of their financial condition and need to move quickly in connection with the sale of substantially
all of their assets. All of the DIP Obligations will be extended by the DIP Lender in good faith (as
such term is used in section 364(e) of the Bankruptcy Code). No consideration is being provided
to any party to, or guarantor of, obligations arising under the DIP Term Sheet and in the Interim
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Order other than as set forth herein. Moreover, the DIP Facility has been extended in express
reliance upon the protections offered by section 364(e) of the Bankruptcy Code. For these reasons,
the DIP Lender is entitled to the full protection of section 364(e) of the Bankruptcy Code if the
Interim Order or any provision thereof is vacated, reversed, or modified on appeal or otherwise.

D. Approval of the DIP Facility on an Interim Basis Is Necessary to Prevent
Immediate and Irreparable Harm

37. Bankruptcy Rule 4001(c)(2) governs the procedures for obtaining authorization to
incur postpetition debt and provides, in relevant part:
The court may commence a final hearing on a motion for authority
to obtain credit no earlier than 14 days after service of the motion.
If the motion so requests, the court may conduct a hearing before
such 14 day period expires, but the court may authorize the

obtaining of credit only to the extent necessary to avoid immediate
and irreparable harm to the estate pending a final hearing.

FED. R. BANKR. P. 4001(c)(2).

38.  Generally, courts find “immediate and irreparable harm” exists where loss of
business threatens a debtor’s ability to reorganize. See In re Ames Dep’t Stores, Inc., 115 B.R. 34,
36 n.2 (Bankr. S.D.N.Y. 1990). Approval of a DIP Facility on an interim basis under Bankruptcy
Rule 4001(c)(2) is left to the discretion of the court as informed by the facts of each case. See In
re Pan Am Corp., 1992 WL 154200, at *6 (S.D.N.Y. June 18, 1992). There is no limit to the
amount of funding that the court can approve on an interim basis. Id. After the fourteen-day
period, the request for financing is not limited to those amounts necessary to prevent the
destruction of the debtor’s business, and the debtor is entitled to borrow those amounts that it
believes are prudent to the operation of its business. Ames Dept. Stores, 115 B.R. at 36.

39. Immediate and irreparable harm would result if the relief requested is not granted
on an interim basis. The Debtors need immediate access to the DIP Facility for the necessary

liquidity to implement and ensure the success of these chapter 11 cases and the Debtors’ sale
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efforts. Consequently, the requirements of Bankruptcy Rule 4001(c)(2) are satisfied because
immediate access to the DIP Facility is necessary to avoid immediate and irreparable harm to the
Debtors’ estates.

E. Modification of the Automatic Stay is Appropriate Under the Circumstances

40. The proposed DIP Orders provide that the automatic stay will be lifted to the extent
contemplated by the provisions of the DIP Term Sheet. Stay modification provisions of this sort
are ordinary and usual features of debtor in possession financing facilities and are reasonable under
the present circumstances. Accordingly, the Court should modify the automatic stay to the extent
contemplated under the DIP Term Sheet and the proposed DIP Orders.

F. Request for a Final Hearing

41. Under Bankruptcy Rules 4001(b)(2) and 4001(c)(2), the Debtors request that the
Court set a date, no sooner than fourteen days after the date of this Motion and no later than twenty-
one days after the date of this Motion, to hold a hearing to consider entry of the Final Order and
the final approval of the relief requested in this Motion. The Debtors also request authority to
serve a copy of the signed Interim Order, which fixes the time and date for the filing of objections,
if any, to the relief requested in this Motion and the Final Order, by first class mail on the notice
parties listed below, and further request that the Court deem service thereof sufficient notice of the
Final Hearing under Bankruptcy Rule 4001(c)(2).

NoTice

Notice of this Motion will be provided to: (a) the Office of the U.S. Trustee for the District
of Delaware; (b) the Debtors’ thirty largest unsecured creditors; (c) the Internal Revenue Service;
(d) the Securities and Exchange Commission; (e) the United States Attorney’s Office for the
District of Delaware; (f) the state attorneys general for all states in which the Debtors conduct

business; (g) Holland & Knight LLP, as counsel to the Pre-Petition Lender and the DIP Lender;
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(h) Reed Smith, as counsel to the Stalking Horse Bidder Sonendo, Inc.; (i) the U.S. Small Business
Administration; (j) Banc of California; (k) Bank of America, N.A.; (I) any other party that has
asserted a lien on or security interest in the Debtors’ assets; and (m) any party that has requested
notice pursuant to Bankruptcy Rule 2002. As this Motion is seeking “first day” relief, within forty-
eight hours of the entry of an order granting this Motion, the Debtors will serve copies of this
Motion and the order as required by Local Rule 9013-1(m). The Debtors submit that no further
notice is necessary.
CONCLUSION

WHEREFORE, the Debtors respectfully request that the Court (i) enter the Interim Order,
substantially in the form attached hereto as Exhibit A, authorizing the Debtors’ entry into the DIP
Facility and scheduling a Final Hearing; and (ii) grant such other and further relief to the Debtors

as the Court deems just and proper.
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Dated: October 1, 2024
Wilmington, Delaware

Respectfully submitted,

/s/ M. Blake Cleary

M. Blake Cleary (No. 3614)

Brett M. Haywood (No. 6166)

Maria Kotsiras (No. 6840)

Shannon A. Forshay (No. 7293)

POTTER ANDERSON & CORROON LLP

1313 N. Market Street, 6th Floor

Wilmington, Delaware 19801

Telephone: (302) 984-6000

Facsimile: (302) 658-1192

Email: bcleary@potteranderson.com
bhaywood@potteranderson.com
mkotsiras@potteranderson.com
sforshay@potteranderson.com

and-

Joshua D. Morse (pro hac vice pending)

Claire K. Wu (pro hac vice pending)

PILLSBURY WINTHROP SHAW PITTMAN LLP

Four Embarcadero Center, 22nd Floor

San Francisco, CA 94111-5998

Telephone: (415) 983-1000

Facsimile: (415) 983-1200

Email: joshua.morse@pillsburylaw.com
claire.wu@pillsburylaw.com

Dania Slim (pro hac vice pending)

Caroline Tart (pro hac vice pending)

PILLSBURY WINTHROP SHAW PITTMAN LLP

31 West 52nd Street

New York, NY 10019-6131

Telephone: (212) 858-1000

Facsimile: (212) 858-1500

Email: dania.slim@pillsburylaw.com
caroline.tart@pillsburylaw.com

Proposed Counsel to the Debtors and
Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
Biolase, Inc., et al.,! Case No. 24-12245 (KBO)
Debtors. (Joint Administration Requested)

ORDER (I) AUTHORIZING THE DEBTORS TO OBTAIN
POSTPETITION FINANCING AND USE CASH COLLATERAL; (I1) GRANTING
ADEQUATE PROTECTION; (I11) GRANTING RELATED RELIEF

Upon the motion (the “Motion”) of the above-captioned debtors (the “Debtors”) seeking,
among other things:

1) authority pursuant to sections 363 and 364(c) and (d) of the Bankruptcy
Code to obtain debtor-in-possession secured financing (the “DIP Facility”)
pursuant to the following terms and agreements (collectively, the “DIP
Facility Documents”): (a) this Order, and any final order entered by the
Court with respect to the Motion (the “Final Order™), and (b) the Biolase,
Inc. Terms and Conditions of Proposed Senior Secured, Super-Priority
Debtor-in-Possession Credit Facility, attached hereto as Exhibit 2, as
amended, modified, and/or supplemented (the “DIP Term Sheet™),? by and
among the Debtors, SWK Funding LLC (“SWK?”), as agent (the “DIP
Agent”) for the lenders and other financial institutions party to the DIP
Term Sheet or which extend credit thereunder (the “DIP_Lenders,” and
collectively with the DIP Agent, the “DIP Secured Parties”);

@) the grant to the DIP Agent, for the benefit of itself and the other DIP
Lenders, of superpriority administrative claim status pursuant to
sections 364(c)(1) and 507(b) of the Bankruptcy Code in accordance with
the terms of this Order;

(3) authorization for the Debtors use of cash collateral whenever or wherever
acquired, and the proceeds of all collateral pledged to the Prepetition SWK

1 The Debtors in these chapter 11 cases, together with the last four digits of each Debtor’s federal tax identification
number, are: Biolase, Inc. (2441); BL Acquisition Corp. (4140); BL Acquisition 11, Inc. (6022); and Model Dental
Office, LLC (9372). The Debtors’ headquarters are located at 27042 Towne Centre Drive, Suite 270, Foothill
Ranch, CA 92610-2811.

2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in the DIP Term Sheet.

-1-



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 29 of 195

Secured Parties (defined below), as contemplated by section 363 of the
Bankruptcy Code in accordance with the terms set forth herein;

4 a grant of adequate protection to the Prepetition SWK Secured Parties
(defined below) under and in connection with the Prepetition SWK Loan
Documents (defined below) in accordance with the terms set forth herein;

5) modification of the automatic stay to the extent hereinafter set forth and
waiving the fourteen (14) day stay provisions of Federal Rule of Bankruptcy
Procedure 4001(a)(3) and 6004(h); and

(6) a final hearing setting for the Motion for entry of an order authorizing the
DIP Facility and use of cash collateral on a final basis.

Notice of the Motion, the relief requested therein, and the Interim Hearing (defined below)
(the “Notice™) having been served by the Debtors in accordance with Bankruptcy Rule 4001(c)
on: (a) the Office of the U.S. Trustee for the District of Delaware (the “U.S. Trustee™); (b) the
Debtors’ thirty largest unsecured creditors; (c) the Internal Revenue Service; (d) the Securities and
Exchange Commission; (e) the United States Attorney’s Office for the District of Delaware; (f) the
state attorneys general for all states in which the Debtors conduct business; (g) Holland & Knight
LLP, as counsel to the Prepetition SWK Secured Parties and the DIP Secured Parties; (h) Reed
Smith, as counsel to the stalking horse bidder; (i) the U.S. Small Business Administration; (j) Banc
of California; (k) Bank of America, N.A.; (I) any other party that has asserted a lien on or security
interest in the Debtors’ assets; and (m) any party that has requested notice pursuant to Bankruptcy
Rule 2002.

The Court held an interim hearing with respect to the Motion on October [2], 2024 (the

“Interim Hearing”).

After the Motion and the proceedings before the Court at the Interim Hearing; and all

objections, if any, to the interim relief requested in the Motion having been withdrawn, resolved
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or overruled by the Court as reflected on the record established by the Debtors at the Interim
Hearing;

THE COURT HEREBY MAKES THE FOLLOWING FINDINGS OF FACT AND
CONCLUSIONS OF LAW:?

A. On October 1, 2024 (the “Petition Date™), the Debtors filed a voluntary petition for
relief pursuant to Chapter 11 of title 11, United States Code, 11 U.S.C. 88 101-1532 (the

“Bankruptcy Code”);*

B. The Debtors have continued in the management and operation of their business
pursuant to sections 1107 and 1108, and no trustee or examiner has been appointed,;

C. The Debtors gave notice of the Motion pursuant to Rule 9013-1(m) of the Local
Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District
of Delaware;

D. The Court has core jurisdiction over the Debtors’ bankruptcy case, the Motion, and
the parties and property affected by this Order pursuant to 28 U.S.C. 88 157(b) and 1334, and
venue is proper before the Court pursuant to 28 U.S.C. 8§ 1408 and 1409;

E. As of the date hereof, the United States Trustee has not yet appointed an official

committee of unsecured creditors in this case pursuant to section 1102 (a “Statutory Committee”);

F. The Debtors have admitted, represented and stipulated, without prejudice to the
rights of third parties set forth in this Order, the following (collectively, the “Stipulations”):

1) as of the Petition Date, the Debtors were party to one or more of:

3 Tothe extent, any findings of fact constitute conclusions of law, they are adopted as such, and vice versa, pursuant
to Fed. R. Bankr. P. 7052.
4 Unless otherwise noted, all statutory references are to the Bankruptcy Code.

-3-



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 31 of 195

(x) a Credit Agreement dated as of November 9, 2018 (such agreement, as
amended and existing immediately prior to the Petition Date, the “Prepetition

Credit Agreement”) with SWK as agent and the other lenders party thereto;

(y) the Guarantee and Collateral Agreement dated as of November 9,
2018 (such agreement, as amended and existing immediately prior to the Petition
Date, the “Guarantee™) in favor of SWK as agent;

(2 all other documents, instruments, and agreements executed in

connection with the Prepetition Credit Agreement (such agreements, collectively

with the Prepetition Credit Agreement and the Guarantee, the “Prepetition SWK

Loan Documents™);

@) SWK serves as agent (in such capacity, the “Prepetition SWK Agent”)

under the Prepetition SWK Loan Documents. The other lenders party to each of the
Prepetition SWK Loan Documents shall be referred to in this Order as the “Prepetition
SWK Lenders”, and the Prepetition SWK Lenders and the Prepetition SWK Agent shall

collectively be referred to herein as the “Prepetition SWK Secured Parties”;

(3) As of the Petition Date, the Debtors were indebted to the Prepetition SWK
Secured Parties, without defense, counterclaim, recoupment or offset of any kind, in the
approximate non-contingent liquidated amount of no less than $16,195,000 as of
September 26, 2024, plus prepetition interest, fees, expenses, and other amounts arising in
respect of the Prepetition SWK Loan Documents obligations existing immediately prior to

the Petition Date (such obligations, the “Prepetition SWK Obligations™);

4) The Prepetition SWK Obligations were secured by valid, enforceable,

properly perfected, first priority and unavoidable liens on and security interests (the
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“Prepetition SWK Liens”) encumbering all or substantially all assets of the Debtors

existing immediately prior to the commencement of the Debtors’ bankruptcy cases (the

“Prepetition Collateral”);

(5) the DIP Secured Parties are willing to provide postpetition financing to the
Debtors through the DIP Facility and the DIP Facility Documents;

(6) the Prepetition SWK Secured Parties consent to the Debtors’ use of the
Prepetition Collateral and cash collateral (as such term is defined in section 363(a)) only
upon the conditions contained in this Order and the DIP Facility Documents;

(7) the Debtors have no claims, offsets, or other rights or causes of action
against the Prepetition SWK Secured Parties that would in any manner impair, reduce or
otherwise modify the Prepetition SWK Obligations or the validly perfected Prepetition
SWK Liens upon the Prepetition Collateral;

(8) the Prepetition SWK Obligations constitute valid, binding obligations of the
Debtors, enforceable in accordance with their terms, and the Debtors and any of the
guarantors will not assert any claims, counterclaims, setoffs, or defenses of any kind or
nature, which in any way would affect the validity and enforceability of any of the
Prepetition SWK Obligations and/or the security interests or liens of the Prepetition SWK
Secured Parties upon the Prepetition Collateral, or which would in any way reduce the
obligation of the Debtors to pay in full all of the Prepetition SWK Obligations;

9) the Debtors reasonably and in good faith believe that the use of Cash
Collateral (defined below) and the loans, advances, and other financial accommodations to

be obtained pursuant to the DIP Facility are sufficient to fund all projected legitimate and
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allowable expenses of their chapter 11 cases from the Petition Date during the period to
which the Budget (as approved by the DIP Agent) pertains; and
(10)  the Debtors are duly organized, validly existing corporations or limited
liability companies and have the requisite power and authority to own, lease, and operate
their property, including, without limitation, the DIP Collateral. Subject to the Court’s
approval, the Debtors have the requisite power and authority to enter into, execute, deliver,
and perform their obligations under the DIP Facility Documents and this Order and to incur
the obligations provided for therein. Except as may be explicitly required in the DIP
Facility Documents, no consent or waiver of, filing with, authorization, approval or other
action by any shareholder, any federal, state, or other governmental authority or regulatory
body or any other Person (other than the DIP Secured Parties), which has not already been
obtained or done, is required in connection with the execution, delivery and performance
by the Debtors of any of the documents required as a condition to the validity or
enforceability of the DIP Facility Documents, other than entry by this Court of this Order;
G. The Debtors are unable to obtain sufficient levels of unsecured credit allowable
under section 503(b)(1) as an administrative expense necessary to maintain and conduct their
business;
H. The Debtors are unable to obtain secured credit except under the terms and
conditions provided in this Order;
I All cash of the Debtors, wherever located on the Petition Date (the “Cash
Collateral™), represents (i) proceeds of loans or other financial accommodations provided to the

Debtors by the Prepetition SWK Secured Parties under the Prepetition SWK Loan Documents; or
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(i) proceeds of the Prepetition Collateral, and constitutes cash collateral within the meaning of
section 363;

J. Itis in the best interest of the Debtors’ estates that they be allowed to enter into the
DIP Facility to obtain postpetition secured financing from the DIP Secured Parties, and use the
Prepetition Collateral and Cash Collateral subject to and in accordance with the terms of this Order
and the DIP Facility Documents, and to grant adequate protection to the Prepetition SWK Secured
Parties on account of the Prepetition SWK Obligations, on an interim basis under the terms and
conditions set forth herein and in the DIP Facility Documents, as is necessary to avoid immediate
and irreparable harm to the Debtors’ estates pending the Final Hearing;

K. The Debtors believe that the extension of credit and financial accommodations
under the DIP Facility and DIP Facility Documents are fair, reasonable, in good faith, negotiated
at arm’s length, reflect the Debtors’ exercise of prudent business judgment, and are supported by
reasonably equivalent value and fair consideration, and that the DIP Secured Parties are entitled to
the protections of section 364(e);

L. The Debtors require access to the funding available under the DIP Facility and the
DIP Facility Documents to satisfy administrative expenses associated with the operation of their
business as a going concern and other costs relating to the administration of these chapter 11 cases,
and to avoid immediate and irreparable harm to the Debtors’ estates pending the Final Hearing;

M. The Prepetition SWK Secured Parties are unwilling to consent to use of the
Prepetition Collateral by the Debtors, except under the terms of the DIP Facility Documents and
this Order assuring that the liens and the various claims, superpriority claims, and other protections
granted in this Order will not be affected by any subsequent reversal or modification of this Order

or any other order, as provided in section 364(e), which is applicable to the postpetition financing
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arrangement contemplated in the DIP Facility Documents and the use of Cash Collateral
contemplated in this Order; and

N. Good and sufficient cause exists for the issuance of this Order, to prevent
immediate and irreparable harm to the Debtors’ estates.

Based upon the foregoing, and after due consideration and good cause appearing therefor;

IT ISHEREBY ORDERED, ADJUDGED AND DECREED that:

1. The Motion is granted on an interim basis, as set forth herein, effective as of the
Petition Date. The Debtor is authorized, pursuant to sections 363 and 364, to enter into the DIP
Facility and DIP Facility Documents, to execute such other and additional documents necessary
or desired to implement the DIP Facility or DIP Facility Documents, to obtain postpetition secured
financing from the DIP Secured Parties, and to use the Prepetition Collateral, Cash Collateral, and
the proceeds and products thereof, pursuant to the terms and conditions of the DIP Facility
Documents and this Order to avoid immediate and irreparable harm to the Debtors’ estates pending
the Final Hearing. The Debtors shall use the advances obtained under the DIP Facility and the
DIP Collateral (including Cash Collateral) only for the purposes and in the amounts set forth in
the DIP Term Sheet attached hereto as Exhibit 2 and the Budget attached hereto as Exhibit 1,
subject to the terms and conditions set forth in the DIP Facility Documents. The DIP Secured
Parties shall have no obligation to make DIP Facility advances in excess of the amounts and times
set forth in the Draw Schedule, the Budget, and DIP Facility Documents.

2. With respect to the Budget:

(a) the Debtors’ actual cash receipts and cash disbursements from operations line
items (other than Professional Fees) shall each be adhered to, by line item, on a weekly basis and

a cumulative basis for the Budget period then ending, subject to the Budget Variances described
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below, provided, however, that amounts not disbursed in a line item shall be deemed to roll over
to subsequent weeks;

(b) actual cash receipt and cash disbursement from operations line items (which
shall not and do not include Professional Fees) shall not vary from the applicable Budget (including
any amounts deemed to roll over from a previous week due to not being spent) by (i) more than
ten percent (10%) by line item on a trailing three week basis or (ii) more than ten percent (10%)

on a cumulative basis (such variances, the “Budget Variances”);

(c) for all Professional Fees within the Budget (other than the professional fees of
the DIP Secured Parties, which shall not be limited by the Budget), the Debtors shall not allow
actual disbursements for each Professional Fee line item (and for the avoidance of doubt, each
professional receiving Professional Fees shall be reflected on its own line item) to be more than
the budgeted disbursements for such Professional Fee line item during the cumulative period from
the Petition Date to the end of the period on the Budget attached as Exhibit 1.

3. No proceeds of the DIP Facility or Cash Collateral shall be used to (a) permit the
Debtors or any other party-in-interest to challenge or institute any proceeding to determine (i) the
validity, perfection, or priority of any security interests in favor of the Prepetition SWK Secured
Parties or the DIP Secured Parties or (ii) the enforceability of the Debtors’ obligations or the
obligations of any guarantor under the Prepetition SWK Loan Documents or DIP Facility
Documents; (b) investigate, commence, prosecute or defend (or support any other person or entity
in investigating, commencing, prosecuting, or defending) any claim, motion, proceeding or cause
of action against the Prepetition SWK Secured Parties or the DIP Secured Parties or any of their
agents, attorneys, advisors or representatives, including, without limitation, claims or causes of

action relating to lender liability or subordination claims; (c) investigate, commence, prosecute, or
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defend (or support any other person or entity in investigating, commencing, prosecuting, or
defending) any claim or proceeding or cause of action to disallow or challenge the obligations of
the Debtors or any guarantor under the Prepetition SWK Loan Documents or the DIP Facility
Documents, or (d) fund any acquisitions, capital expenditures, capital leases, or similar

expenditures other than those specifically set forth in the Budget; provided, however, that a

Statutory Committee (if any) and its professionals shall be allowed to use proceeds of the DIP
Facility or Cash Collateral, in an amount not to exceed twenty-five thousand dollars ($25,000), to

investigate the validity of the Prepetition SWK Liens (the “Committee Budget™).

4. Pursuant to sections 363 and 364(c) and (d), the DIP Facility funds advanced

pursuant to the terms of this Order (collectively, the “Interim DIP Advances”) shall be allowed

administrative expenses of the Debtors’ estates, which shall have priority in payment over any
other indebtedness and/or obligations now in existence or incurred hereafter by the Debtors and
over all administrative expenses or charges against property arising in the Debtors’ chapter 11
cases and any superseding chapter 7 case including, without limitation, and to the extent authorized
by the Bankruptcy Code, those specified in Bankruptcy Code sections 105, 326, 328, 330, 331,
503(b), 506(c) (subject to the entry of the Final Order), 507(a), 507(b), 726, 1113 or 1114, subject

and junior only to the Carve Out (defined below) (such claim, the “DIP_Superpriority Claim”).

The time of payment of the Interim DIP Advances shall not be altered, extended or impaired
without the consent of the DIP Agent by any plan or plans of reorganization that may hereafter be
accepted or confirmed or any further orders of the Court which hereafter may be entered.

5. Interest on the Prepetition SWK Obligations shall accrue from and after the Petition
Date at the rate set forth in the Prepetition Credit Agreement and be payable along with interest

accruing on the Interim DIP Advances, as set forth in the Budget and DIP Term Sheet. The
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reasonable fees and expenses of the DIP Secured Parties shall be payable without further notice,
motion, or application to, order of, or hearing before, the Court (except such notice as may be

required in the DIP Term Sheet); provided, however, the DIP Agent shall submit copies of its

professionals’ invoices to the Debtors, the U.S. Trustee and counsel for any Statutory Committee
and such parties shall have ten (10) calendar days following the receipt of such invoices to object
to the reasonableness of the fees and expenses included in any such invoices.

6. Subject to entry of the Final Order granting such relief, any of the Prepetition SWK

Obligations advanced to the Debtors from and after September 3, 2024 shall become DIP Facility

obligations under the DIP Facility Documents; provided, however, that the roll-up of the
Prepetition SWK Obligations into post-petition DIP Facility obligations shall be subject to
Paragraph 27 of this Order.

7. Pursuant to sections 363, 364(c), and 364(d), as security for the Interim DIP
Advances and other postpetition costs payable under the DIP Facility Documents, the Debtors are
hereby authorized to and are hereby deemed to grant to the DIP Agent a valid, binding and
enforceable lien, mortgage and/or security interest (a “Lien,” and as so granted to the DIP Agent,

the “DIP Credit Lien”) in all of the Debtors' presently owned or hereafter acquired property and

assets, whether such property and assets were acquired before or after the Petition Date, of any
kind or nature whatsoever, whether real or personal, tangible or intangible, payment intangibles,
supporting obligations, investment property, commercial tort claims, inventory, rolling stock,
machinery, equipment, subsidiary capital stock, chattel paper, documents, instruments, deposit

accounts, contract rights, or tax refunds of the Debtor, wherever located, and the proceeds and

products thereof (collectively, the “DIP Collateral), excluding any causes of action that could be

brought pursuant to sections 544, 545, 547, 548 of the Bankruptcy Code, or any applicable state
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fraudulent transfer, fraudulent conveyance or voidable transaction statutes (the “Avoidance
Actions”™), but, subject to entry of the Final Order granting such relief, including proceeds of (and

property received in respect of) Avoidance Actions (“Avoidance Proceeds”).

8. Pursuant to sections 364(c) and (d), the DIP Credit Lien shall be a first priority
senior and priming lien on the DIP Collateral, subject and junior only to (a) the Carve Out and (b)
valid, enforceable, properly perfected, and unavoidable prepetition Liens (including any Liens that
are perfected after the Petition Date that are afforded priority due to the express relation back of

the perfection of such lien to a date prior to the Petition Date as permitted by section 546(b)) that

are senior to the Prepetition SWK Liens (“Senior Third Party Liens”). The DIP Credit Lien shall
not be subject or subordinate to any Lien which is avoided and which would otherwise be preserved
for the benefit of the Debtors’ estates under section 551, and in no event shall any person or entity
who pays (or causes to be paid) any of the obligations under the Prepetition SWK Loan Documents
or DIP Facility Documents be subrogated, in whole or in part, to any rights, remedies, claims,
privileges, liens or security interests granted to or in favor of, or conferred upon, the DIP Secured
Parties by the terms of the DIP Facility Documents until such time as the obligations under the
DIP Facility Documents and this Order are indefeasibly paid in full, in cash. The DIP Credit Lien
shall not be subject or subordinate to Liens arising after the Petition Date, other than Liens granted
pursuant to this Order to the extent set forth in this Order.

9. All rents, income, profits, cash in accounts and deposits derived from the
Prepetition Collateral constitute Cash Collateral. Provided that each of the conditions set forth in
this Paragraph are satisfied, the Debtors shall be authorized to use the Cash Collateral only in
accordance with the terms of the Budget, this Order, and the other DIP Facility Documents. The

satisfaction of each of the following conditions shall constitute a condition to the Debtors’
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authorization to use any Cash Collateral: (i) no Event of Default under (and as defined in the DIP
Term Sheet) shall exist or be continuing; and (ii) the Termination Date (as defined in the DIP Term
Sheet) shall not have occurred. If, on any date, any of such conditions is not satisfied, then the
Debtors shall not be authorized to use any Cash Collateral unless and until such use is consented
to by the DIP Agent in its reasonable discretion. Subject to entry of a Final Order granting such
relief, absent further order of the Court, if the Termination Date occurs, then the Debtors shall
remit to the DIP Agent, subject to payment of the Carve Out, any Cash Collateral then in the
Debtors’ possession for application to the DIP Facility obligations and Prepetition SWK
Obligations in a manner selected by the DIP Agent in its sole discretion.

10. Until the indefeasible payment in full of the Prepetition SWK Obligations, the
Prepetition SWK Secured Parties are entitled to adequate protection of their interests in the
Prepetition Collateral (including Cash Collateral) solely to the extent of the diminution in value of
the Prepetition Collateral as a result of (a) the provisions of this Order granting first priority and/or
priming liens on such Prepetition Collateral to the DIP Agent for the benefit of the DIP Secured
Parties, (b) the Debtors’ use of the Prepetition Collateral (including Cash Collateral), (c) the
imposition of the automatic stay pursuant to section 362 of the Bankruptcy Code, or (d) otherwise,
pursuant to sections 361(a), 363(c), and 364(d)(1) of the Bankruptcy Code. The Prepetition SWK
Agent, on behalf of and for the benefit of the Prepetition SWK Secured Parties, is hereby granted,
solely to the extent of diminution in value of the Prepetition SWK Liens in the Prepetition
Collateral from and after the Petition Date the following:

A. a Lien in all DIP Collateral (the “Prepetition SWK Adequate Protection

Lien”) junior only to (i) the Carve Out, (ii) the DIP Credit Lien, and (iii) Senior Third Party

Liens; and
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B. a postpetition superpriority administrative expense claim (the “Prepetition

SWK Adequate Protection Claim”) against the Debtors with recourse to all prepetition and

postpetition property of the Debtors and all proceeds thereof under sections 503 and 507
against the Debtors’ estates to the extent the Prepetition SWK Adequate Protection Lien
does not adequately protect against the diminution in value of the Prepetition SWK Liens,
which shall have priority in payment over any other indebtedness and/or obligations now
in existence or incurred hereafter by the Debtors or their estates and over all other
administrative expenses of any kind, including, without limitation, and to the extent
authorized by the Bankruptcy Code, those specified in sections 105, 326, 328, 330, 331,
503(b), 506(c) (subject to entry of the Final Order), 507(a), 507(b), 726, 1113, or 1114 of
the Bankruptcy Code, or otherwise and including those resulting from the conversion of
these chapter 11 cases pursuant to section 1112 of the Bankruptcy Code; subject and junior
only to the Carve Out and the Interim DIP Advances.

11. Nothing herein shall be deemed to be a waiver by any Prepetition SWK Secured

Party of its right to request additional or further protection of its interests in any property of the

Debtors, to move for relief from the automatic stay (if such relief is required), to seek the

appointment of a trustee or examiner or the dismissal of any of the Debtors’ bankruptcy case, or

to request any other relief.

12.  The automatic stay provisions of section 362 are hereby modified to permit (a) the

Debtors and the DIP Agent to implement and perform the DIP Facility and the DIP Facility

Documents, and (b) the creation and perfection of all Liens granted or permitted by this Order.

The Debtors and the holders of any DIP Credit Lien or Prepetition SWK Adequate Protection Lien

shall not be required to enter into any additional security agreements to create, memorialize, and/or
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perfect any such liens, or to file UCC financing statements, mortgages, or other instruments with
any other filing authority or take any other action to perfect any such Liens, which shall be and are
deemed valid, binding, enforceable and automatically perfected by the docket entry of this Order
by the Clerk of the Court. If, however, the holder of any DIP Credit Lien or Prepetition SWK
Adequate Protection Lien in its sole and absolute discretion shall elect for any reason to enter into,
file, record or serve any such financing statements or other documents with respect to any such
Lien, then the Debtors shall execute same upon request and the filing, recording or service thereof
(as the case may be) shall be deemed to have been made at the time and on the date of the docket
entry of this Order by the Clerk of the Court or at such other time as the applicable recording
offices are authorized to deem the recording to have been made. The holders of any DIP Credit
Lien, Prepetition SWK Lien, or Prepetition SWK Adequate Protection Lien are hereby relieved of
any requirement to file proofs of claim in the Debtors’ bankruptcy case with respect to any such
Liens and the claims secured thereby, but any such holder may in its sole and absolute discretion
file any such proof of claim.

13.  The DIP Credit Liens, DIP Superpriority Claims, Prepetition SWK Adequate
Protection Liens, and Prepetition SWK Adequate Protection Claim shall be subject to right of
payment of the following expenses (the following subparagraphs, collectively, the “Carve Out”):

A. all fees required to be paid to the Clerk of the Court and the U.S. Trustee
pursuant to 28 U.S.C. 8 1930(a) plus interest at the statutory rate (collectively, the

“Statutory Fees”), which Statutory Fees shall not be limited by any Budget;

B. all reasonable fees and expenses up to $10,000 incurred by a trustee under

section 726(b);

-15-



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 43 of 195

C. all unpaid postpetition fees and expenses of the professionals retained by
the Debtors pursuant to sections 327, 328, or 363 of the Bankruptcy Code (the “Debtors’
Professionals”) and by the Committee (if any) pursuant to sections 328 or 1103 of the

Bankruptcy Code (the “Committee Professionals” and, together with the Debtors’

Professionals, the “Chapter 11 Professionals”), but only to the extent that such fees and

expenses are (i) incurred before or on the first Business Day after delivery by the DIP Agent
of a notice of a Termination Event, (ii) within the cumulative amounts set forth in the
Budget approved by SWK for such Chapter 11 Professional as of the date of the
Termination Event, and (iii) allowed at any time by the Bankruptcy Court under sections
330, 331, or 363 of the Bankruptcy Code; and

D. postpetition fees and expenses of (i) the Debtors’ Professionals incurred
after the first Business Day following delivery by the DIP Agent of a notice of the
occurrence of a Termination Event in an aggregate amount not to exceed $100,000 to the
extent such fees and expenses are allowed at any time by the Bankruptcy Court under
sections 330, 331, or 363 of the Bankruptcy Code and (ii) the Committee Professionals
incurred after the first Business Day following delivery by the DIP Agent of a notice of the
occurrence of a Termination Event in an aggregate amount not to exceed $15,000, to the
extent such fees and expenses are allowed at any time by the Bankruptcy Court under

sections 330, 331, or 363 of the Bankruptcy Code.

provided, however, that in no event shall the Carve Out for each Chapter 11 Professional exceed

the cumulative amounts for postpetition fees set forth for such Chapter 11 Professional in the

Budget as of the applicable date of determination provided, further however, that the Carve Out

for Chapter 11 Professional fees shall first be paid from any retainers or any professional expense
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escrow account established by the Debtors. Any amounts paid from the DIP Collateral or the
proceeds thereof, or funded by the DIP Agent or DIP Secured Parties with respect to the Carve
Out prior to the entry of the Final Order shall be Interim DIP Advances and such obligations shall
be secured by the DIP Credit Lien. As used in this Order, the term “Termination Event” shall
mean the occurrence of the earlier of: (i) an Event of Default under the DIP Facility; or (ii) the
Debtors’ failure to comply with the terms of the DIP Financing Documents (including, without
limitation, their failure to comply with the Budget, subject to any approved variances). Further,
the payment of the fees or costs of any Professional and/or Statutory Committee (if any) shall be
subject to court approval, and the DIP Agent and the DIP Secured Parties reserve the right to object
to any Chapter 11 Professional’s application for payment.

14. Neither the payment of any Chapter 11 Professional fees, nor the Carve Out shall
include payment for any fees and expenses, if any, of the Chapter 11 Professionals incurred directly
or indirectly, in respect of, arising from or relating to:

A. the initiation, joinder or prosecution of any action contesting the
indebtedness owed to DIP Secured Parties or the Prepetition SWK Secured Parties, or the

validity of any liens granted to any of such parties, provided, however, that a Statutory

Committee (if any) and its professionals shall be allowed to use the Committee Budget to
investigate the validity of the Prepetition SWK Liens;

B. preventing, hindering or otherwise delaying (or supporting any other person
or entity in preventing, hindering or otherwise delaying), whether directly or indirectly, the
exercise by the DIP Agent or the Prepetition SWK Agent of any of its rights and remedies
under the Interim Order, Final Order, Prepetition SWK Loan Documents, or DIP Facility

Documents;
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C. the commencement, support, or prosecution of any action or proceeding of
any claims, causes of action or defenses against the DIP Secured Parties, Prepetition SWK
Secured Parties, or any of their respective officers, directors, employees, agents, attorneys,
affiliates, successors or assigns, including, without limitation, any attempt to recover or
avoid any claim or interest from the DIP Secured Parties or Prepetition SWK Secured
Parties, or any of them, under Chapter 5 of the Bankruptcy Code;

D. any request to borrow money other than pursuant to the terms of the Interim
Order, the Final Order, or the DIP Facility Documents;

E. with respect to the Debtors, any of the Debtors’ Professionals, or any of
their successors or assigns (including, without limitation, and subject to Paragraph 27
hereof, any trustee, responsible officer, examiner, estates administrator or representative,
or similar person appointed in a case for the Debtors under any chapter of the Bankruptcy
Code) performing or commencing any investigation or litigation (whether threatened or
pending) by the Debtors with respect to any matter to be released, waived or specified as
not subject to challenge by the Debtors pursuant to this Order or the Final Order (including,
without limitation, Paragraphs 24, 25, and 26 herein); or

F. For any other purpose for which proceeds of the DIP Facility may not be
used pursuant to the DIP Term Sheet.

15.  Subject to the entry of the Final Order granting such relief, effective as of the time
of commencement of the Debtors’ chapter 11 cases on the Petition Date:

A. the Debtors waive irrevocably all claims and rights, if any, they or their
estates might otherwise assert against the Prepetition Collateral or DIP Collateral pursuant

to section 506(c), section 105(a), or any other applicable law;
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B. except from and pursuant to the terms of the Carve Out, no entity in the
course of the Debtors’ bankruptcy case shall be permitted to recover from the DIP
Collateral (whether directly or through the grant of derivative or equitable standing in the
name of the Debtors or the Debtors’ estates) any cost or expense of preservation or
disposition of the Prepetition Collateral or DIP Collateral, including, without limitation,
expenses and charges as provided in section 506(c), section 105(a), or any other applicable
law;

C. except from and pursuant to the terms of the Carve Out, no entity shall be
permitted to recover from the DIP Collateral or Prepetition Collateral, or assert against any
DIP Secured Party or any Prepetition SWK Secured Party, any claim with respect to any
unpaid administrative expense of the Debtors’ bankruptcy case, whether or not the Debtors’
payment of such administrative claim was contemplated by or included in the Budget; and

D. the Prepetition SWK Secured Parties and the DIP Secured Parties shall not
be subject to the “equities of the case” exception of section 552(b), the equitable doctrine
of “marshaling,” or any similar claim or doctrine, with respect to any DIP Collateral or
Prepetition Collateral.

16.  So long as the DIP Facility obligations remain outstanding, unless consented to in

writing by the DIP Agent, the Debtors shall not seek entry of any further orders in their chapter 11

cases which authorize (a) under section 363, the use of Cash Collateral; (b) the obtaining of credit

or the incurring of indebtedness pursuant to sections 364(c) or 364(d) that does not repay the DIP

Facility in full, in cash, (c) the return of goods pursuant to section 546(h) to any creditor of the

Debtors or to consent to any creditor taking any setoff against any of such creditor’s prepetition

indebtedness based upon any such return pursuant to section 553 or otherwise, or (d) any other
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grant of rights against the Debtors or their estates that is secured by a Lien on the DIP Collateral
or is entitled to superpriority administrative status that does not repay the DIP Facility in full, in
cash.

17. Upon the occurrence of: (i) an Event of Default (as such term is defined in the DIP
Term Sheet); (ii) the Debtors’ failure to comply with the terms of this Order or the Final Order
(including, without limitation, their failure to comply with the Budget, subject to any approved
variances); or (iii) the Debtors’ failure to comply with any of the Milestones in the DIP Term
Sheet, and the giving of written notice thereof by the DIP Agent to counsel to the Debtors, the
Statutory Committee (if any), and the U.S. Trustee (which notice may be given by any manner of
electronic transmission, the automatic stay being deemed lifted for such purpose) (the “Default
Notice”), then the DIP Agent shall be fully authorized, in its sole discretion to (i) cease making
DIP Facility advances to the Debtors; (ii) terminate the Debtors’ use of Cash Collateral pursuant
to this Order and the Budget; and (iii) immediately terminate the DIP Facility and demand
repayment of the DIP Facility obligations then outstanding.

18. Further, upon the occurrence of an Event of Default and transmission of a Default
Notice or upon the Termination Date:

A. with respect to an Event of Default as to which a Default Notice has been
given, the Debtors, the Statutory Committee (if any), and the U.S. Trustee shall have five

(5) business days from the date of the Default Notice (the “Remedy Notice Period”) to

obtain an order of the Court on notice to the DIP Agent (a) enjoining or restraining the DIP
Secured Parties from taking action or exercising rights and remedies (other than any rights
and remedies set forth in Paragraph 17 herein, which may be exercised immediately upon

the satisfaction of the conditions set forth in such paragraph) based upon the Event of
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Default specified in the Default Notice; or (b) challenging whether an Event of Default in

the Default Notice has occurred or is continuing without cure (a “Restraint on Remedies”).

During the Remedy Notice Period, the DIP Agent shall refrain from exercising its rights
and remedies (other than those set forth in Paragraph 17 and below). Immediately upon
expiration of the Remedy Notice Period unless a Restraint on Remedies has timely been
obtained from the Court, or with respect to and upon the Maturity Date, immediately apply:
1) the DIP Agent shall have the right, free of the restrictions of section
362 or under any other section of the Bankruptcy Code or Bankruptcy Rules
(including, without limitation, Bankruptcy Rule 4001(a)), to exercise contractual,
legal and equitable rights and remedies as to all or such part of the DIP Collateral
as it shall elect, and to apply the Proceeds (defined below) of the DIP Collateral to
the repayment of the DIP Facility obligations and Prepetition SWK Obligations;
and
@) subject to applicable law, the DIP Agent, should it so elect in its sole
and absolute discretion as exercised by the filing of an appropriate statement with
the Court, shall be deemed to have been granted “peaceful possession” of, and right
of access to, all or any portion of the DIP Collateral, by the Debtors.

19.  The Debtors shall provide the DIP Agent with (i) all financial statements,
certificates, and reports required pursuant to the DIP Term Sheet in accordance with the
timeframes specified therein and (ii) such additional information as the DIP Agent shall request
from the Debtors. The DIP Agent and its representatives shall have reasonable access during
ordinary business hours and following reasonable advance notice to the Debtors’ business

premises and to the DIP Collateral in order to review and evaluate the physical condition of any

-21 -



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 49 of 195

of the DIP Collateral or to inspect the financial records and other records of the Debtors concerning
the operation of the Debtors’ business.

20. For purposes of this Order, (a) “Proceeds” shall mean both (i) proceeds (as defined
in the Uniform Commercial Code of the State of New York) and (ii) any and all payments,
proceeds or other consideration realized upon the sale, liquidation, realization, collection or other
manner of disposition of the DIP Collateral, whether in the ordinary course of the Debtors’
business (including without limitation accounts, receivables, and other proceeds arising from the
Debtors’ sales of goods and/or performance of services) or other than in the ordinary course of the
Debtors’ business, and (b) “Disposition” shall mean any sale, liquidation, realization, collection or
other manner of disposition of DIP Collateral other than in the ordinary course of the Debtors’
business, including without limitation any sale authorized pursuant to section 363.

21.  The Debtors shall maintain in full force and effect the deposit or other accounts
maintained by or on behalf of the Debtors pursuant to Prepetition SWK Loan Documents for the
collection of cash obtained in the ordinary course of the Debtors’ business, and the cash
management systems, treasury management systems, and payment procedures under which such
accounts and systems are administered. In furtherance of the foregoing, the DIP Agent shall be
deemed to have control of all of the Debtors’ bank accounts, and any financial institutions in which
such accounts of the Debtors are located are hereby authorized to act in accordance with any
request of the DIP Agent concerning such accounts, including, without limitation, requests to
turnover funds therein without offset or deduction of any kind.

22.  The Debtors and any successors to the Debtors, including without limitation any
successor trustee or trustees, shall assign or direct to the DIP Agent any and all Proceeds realized

in any Disposition of any DIP Collateral, and immediately deliver any and all such Proceeds which
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come into their possession to the DIP Agent in the form received; provided, however, that the

foregoing shall be subject in all respects to (a) the Budget, (b) payment of the Carve Out and (c)
the priorities of the DIP Credit Lien granted by this Order. The foregoing is without prejudice to
the rights of (a) the DIP Agent, the Statutory Committee (if any), or any other party to object to
any proposed Disposition, (b) any third party with respect to the allocated Proceeds of any
Disposition of Collateral encumbered by a Senior Third Party Lien, or (c) the rights of third parties
set forth below with respect to a Challenge Action and the remedies that may result from a
successful Challenge Action. Subject to section 363(k), the DIP Agent and, subject further to and
effective upon the entry of a Final Order granting such relief and to Paragraph 27 hereof, the
Prepetition SWK Agent are hereby authorized to credit bid all or any of the obligations under the
DIP Facility and Prepetition SWK Loan Documents at any Disposition of any Prepetition
Collateral and/or DIP Collateral.

23.  All Proceeds retained by the DIP Agent shall be applied to the repayment of the
Prepetition SWK Obligations and DIP Facility obligations, in a manner selected by the DIP Agent,

until such obligations are paid in full; provided, however, that the foregoing shall be subject in all

respects to the terms and the priorities of liens under this Order. Such applications of Proceeds
shall be free and clear of any claim, charge, assessment or other liability; provided that,
applications of Proceeds to the repayment of the Prepetition SWK Obligations shall only be free
and clear of any claim, charge, assessment or other liability subject to entry of a Final Order
granting such relief and to Paragraph 27 hereof.

24.  Subject to the right to bring a Challenge Action as set forth in Paragraph 27 below,

upon entry of this Order:
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A. the Stipulations shall be binding upon the Debtors and all other persons,
entities, and/or parties in all circumstances;

B. the validity, extent, priority, perfection, enforceability and non-avoidability
of the Prepetition SWK Secured Parties’ validly perfected prepetition claims and liens
against the Debtors and the Prepetition Collateral shall not be subject to challenge by the
Debtors or any other person, entity, or party; and

C. neither the Debtors, nor any other person, entity, or party shall seek to avoid
or challenge (whether pursuant to Chapter 5 of the Bankruptcy Code or otherwise) any
transfer made by or on behalf of the Debtors to or for the benefit of any of the Prepetition
SWK Secured Parties prior to the Petition Date.

25. In consideration of the furnishing of the DIP Facility, the Debtors, subject to the
rights of another party to bring a Challenge Action during the Review Period, and further subject
to and effective upon entry of the Final Order granting such relief, hereby absolutely release and
forever discharge each of the Prepetition SWK Secured Parties and their affiliates, officers,
directors, employees, attorneys, and other representatives (the “Releasees”) from any and all
claims and causes of action of every kind and nature that exist on the date hereof with respect to
or relating to the Prepetition Credit Agreement or the Prepetition SWK Loan Documents, including
(i) any so-called “lender liability” or equitable subordination claims or defenses, (ii) any and all
claims and causes of action arising under the Bankruptcy Code, and (iii) any and all claims and
causes of action regarding the validity, priority, extent, enforceability, perfection, or avoidability
of the liens or claims of the Prepetition SWK Secured Parties (collectively, the “Prepetition

Released Claims”); provided, however, that such release shall not be effective with respect to the

Debtors until entry of the Final Order, and with respect to the Debtors’ bankruptcy estates, until
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the expiration of the Challenge Period without a Challenge Action being filed, and if filed, until
such Challenge Action is subject to a final and non-appealable judgment and order entered in favor
of the Prepetition SWK Secured Parties. In addition, and subject to entry of a Final Order granting
such relief, upon the indefeasible payment, in full, in cash, of all DIP Facility obligations owed to
the DIP Secured Parties arising under this Order and the DIP Facility Documents, the DIP Secured
Parties shall be released by the Debtors and their estates from any and all obligations, actions,
duties, responsibilities, and causes of action arising or occurring in connection with or related to
the DIP Facility Documents.

26.  Subject to entry of the Final Order, the Debtors hereby absolutely, unconditionally,
and irrevocably covenant and agree with each Releasee that they will not sue (at law, in equity, or
in any other proceeding) any Releasee on the basis of any Prepetition Released Claims released
and discharged by the Debtors pursuant to this Order.

217, Notwithstanding any other provisions of this Order, any interested party (other than
the Debtors or the Debtors’ Professionals) in this case (including, without limitation, the Statutory
Committee (if any)) shall have until seventy-five (75) calendar days after entry of this Order (such

period, the “Challenge Period”), to commence an adversary proceeding or contested matter against

the Prepetition SWK Secured Parties (as applicable) for the purpose (collectively, a “Challenge
Action”) of:

A. challenging the validity, extent, priority, perfection, enforceability and non-
avoidability of the Prepetition SWK Secured Parties’ Liens (as applicable) against the
Debtors;

B. seeking to avoid or challenge (whether pursuant to Chapter 5 of the

Bankruptcy Code or otherwise) any transfer made by or on behalf of the Debtors to or for
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the benefit of any of the Prepetition SWK Secured Parties (as applicable) prior to the
Petition Date;
C. seeking damages or equitable relief against any of the Prepetition SWK

Secured Parties (as applicable) arising from or related to their prepetition business and

lending relationships with the Debtors, including without limitation equitable

subordination, recharacterization, lender liability and deepening insolvency claims and

causes of action; or

D. challenging any other matter to be waived or released pursuant to this Order

(including, without limitation, pursuant to Paragraphs 24, 25, and 26) or any stipulations

contained therein.
If a chapter 7 or chapter 11 trustee is appointed or elected during the Challenge Period, then such
period with respect to such trustee only, shall be the later of (i) the last day of the Challenge Period
and (ii) the date that is twenty (20) calendar days after the date on which such trustee is appointed
or elected. For the avoidance of doubt, any chapter 7 or chapter 11 trustee appointed or elected in
these cases shall, until the expiration of the applicable Challenge Period, and thereafter for the
duration of any Challenge Action commenced pursuant to this Paragraph (whether commenced by
such trustee or by any other party in interest on behalf of the Debtors’ estates), be deemed to be a
party other than the Debtors and shall not, for purposes of such Challenge Action, be bound by the
acknowledgements, admissions, confirmations and stipulations of the Debtors in this Interim
Order.

28.  All parties in interest, including without limitation the Statutory Committee (if
any), that fail to act in accordance with the time periods set forth in the preceding paragraph shall

be, and hereby are, barred forever from commencing a Challenge Action and shall be bound by
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the waivers, Stipulations, and terms set forth in this Order (including Paragraphs 24, 25, and 26 of
this Order). Any Challenge Action filed shall prohibit application of this paragraph only to the
extent of the specific matters set forth in such Challenge Action on the date of filing.

29.  The respective legal and equitable claims, counterclaims, defenses and/or rights of
offset and setoff of the Prepetition SWK Secured Parties in response to any such Challenge Action
are reserved, and the ability of a party to commence a Challenge Action shall in no event revive,
renew or reinstate any applicable statute of limitations which may have expired prior to the date
of commencement of such Challenge Action. Despite the commencement of a Challenge Action,
the prepetition claims and Liens of the Prepetition SWK Secured Parties shall be deemed valid,
binding, properly perfected, enforceable, non-avoidable, not subject to disallowance under section
502(d) of the Bankruptcy Code and not subject to subordination under section 510 of the
Bankruptcy Code until such time as a final and non-appealable judgment and order is entered
sustaining such Challenge Action in favor of the plaintiffs therein. Notwithstanding anything to
the contrary in this Order, the Court expressly reserves the right to unwind any discretionary roll-
up of Prepetition SWK Obligations into post-petition DIP Facility obligations that is contemplated
to be approved upon entry of the Final Order, or to order other appropriate relief against the
Prepetition SWK Secured Parties in the event there is a timely and successful Challenge Action
by any party in interest to the validity, enforceability, extent, perfection or priority of the
Prepetition SWK Liens or the amount, validity, or enforceability of the Prepetition SWK
Obligations.

30.  Subject to entry of the Final Order, upon any closing of the 363 Sale, the Winning
Bidder is directed to pay the amounts payable under the 363 Sale asset purchase agreement less

any amounts agreed to fund the wind down of the Debtors’ estates under the Budget, directly to
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the DIP Agent, for immediate application to the DIP Credit Facility obligations and Prepetition
SWK Obligations, subject to payment of the Carve-Out, which application shall become
indefeasible with respect to any DIP Credit Facility Obligations and Prepetition SWK Obligations
that are not subject to a timely Challenge Action commenced prior to the expiration of the
Challenge Period.

31. In making decisions to advance any extensions of credit to the Debtors pursuant to
the DIP Facility (including, without limitation, the exercise of its approval rights with respect to
any budget), the DIP Agent and the DIP Secured Parties shall have no liability to any third party
and, subject to entry of a Final Order granting such relief, shall not be deemed to be in control of

the operations of the Debtors or to be acting as a “control person,” “responsible person” or other
“owner or operator” with respect to the operation or management of the Debtors (as such terms,
or any similar terms, are used in the Internal Revenue Code, the United States Comprehensive
Environmental Response Compensation and Liability Act, as amended, or any similar Federal or
state statute) by virtue of providing the DIP Facility, and the DIP Agent and the DIP Secured
Parties’ relationship with the Debtors shall not constitute or be deemed to constitute a joint venture
or partnership of any kind between the DIP Secured Parties and the Debtors.

32.  This Order shall be binding upon and inure to the benefit of the DIP Agent, the DIP
Secured Parties, the Prepetition SWK Secured Parties, the Debtors, and their respective successors
and assigns, including, without limitation, any trustee, responsible officer, examiner, estates
administrator or representative, or similar person appointed in a case for the Debtors under any

chapter of the Bankruptcy Code. Except as set forth herein with respect to a Challenge Action and

the Carve Out, no rights are created under this Order for the benefit of any creditor of the Debtors,
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any other party in interest in the Debtors’ bankruptcy case, or any other persons or entities, or any
direct, indirect or incidental beneficiaries thereof.

33.  Any order dismissing this chapter 11 case under section 1112 or otherwise shall be
deemed to provide (in accordance with sections 105 and 349 of the Bankruptcy Code) that (a) the
DIP Secured Parties’ liens and security interests in the DIP Collateral shall continue in full force
and effect notwithstanding such dismissal until the DIP Facility obligations are indefeasibly paid
and satisfied in full, in cash; and (b) this Court shall retain jurisdiction, to the extent permissible
under applicable law, notwithstanding such dismissal, for the purposes of enforcing the DIP
Superpriority Claim, the DIP Credit Liens, the Prepetition SWK Adequate Protection Liens, and
the Prepetition SWK Adequate Protection Claims.

34.  To the extent that any of the provisions of this Order conflict with any provisions
of the DIP Term Sheet, this Order shall control and supersede the conflicting provisions therein.

35.  The terms and conditions of this Order shall be effective and immediately
enforceable upon its entry by the Clerk of the Court notwithstanding any potential application of
Fed. R. Bankr. P. 6004(h) or otherwise. Furthermore, to the extent applicable, the notice
requirements and/or stays imposed by Fed R. Bankr. P. 4001(a)(3), 6003(b), and 6004(a) are
hereby waived for good and sufficient cause.

36. Nothing in this Order shall preclude the Court from entering a Final Order
containing provisions inconsistent with or contrary to the provisions of this Order, provided,
however, that the DIP Secured Parties and Prepetition SWK Secured Parties shall be entitled to
the benefits and protections of this Order, including (a) the adequate protection afforded to the
Prepetition SWK Secured Parties set forth in this Order, and (b) the protections afforded pursuant

to section 364(e), with respect to all loans, advances, and other financial, accommodations made

-29.



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 57 of 195

by them pursuant to this Order. The DIP Credit Lien, the priority afforded the Interim DIP
Advances, and the adequate protection afforded to the Prepetition SWK Secured Parties, as set
forth in this Order, shall be binding on the Debtors and any successor trustee or trustees even if
this Order is reversed or modified on appeal with respect to all loans, advances, and other financial
accommodations made by them pursuant to this Order. Except as provided herein, no Proceeds,
Cash Collateral or Carve Out may be used by any party in interest seeking to modify any of the
rights granted to the DIP Agent hereunder or in the DIP Facility Documents.

37.  The Debtors and the DIP Agent may implement non-material modifications of the

DIP Term Sheet without the need for notice or further approval of the Court, provided, however,
that copies of such amendments will be provided to the U.S. Trustee and the Statutory Committee
(if any). The Debtors and the DIP Agent may implement material modifications of the DIP Term
Sheet on at least fourteen (14) calendar days prior notice to the Statutory Committee (if any) and
the U.S. Trustee, and any proposed material modification that is objected to within such period
shall only be implemented to the extent approved by the Court.

38.  The Debtors are authorized to do and perform all acts, to make, execute and deliver
all instruments and documents, and to pay all fees and expenses that may be required or necessary
for the Debtors’ performance under this Order or the DIP Facility Documents, including, without
limitation, (a) the execution of the DIP Facility Documents, (b) the payment of the fees and other
expenses described herein or in the DIP Facility Documents as such become due, including,
without limitation, agent fees, commitment fees, letter of credit fees, and facility fees.

39.  The Court has considered and determined the matters addressed herein pursuant to
its powers under the Bankruptcy Code, including the power to authorize the Debtors to obtain

credit on terms and conditions to which the Debtors and the DIP Agent have agreed. Thus, each
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of the terms and conditions constitutes a part of the authorization under sections 364 of the
Bankruptcy Code, and is, therefore, subject to the protections in section 364(e) of the Bankruptcy
Code, regardless of (i) any stay, modification, amendment, vacating, or reversal of this Order or
the DIP Facility Documents or any term hereunder or thereunder; (ii) the failure to obtain a final
order pursuant to Bankruptcy Rule 4001(c)(2); or (iii) the dismissal or conversion of this
chapter 11 case.

40.  The Debtors are authorized to open a new bank account or designate an existing
bank account that shall function as a segregated account held in trust for and exclusively available
for the payment of fees and expenses of Chapter 11 Professionals pursuant to this Interim Order

(the “Professional Fees Escrow Account”) in the amount equal to, but not to exceed, the

professional fees budgeted for professionals retained by the Debtor and a Committee, if any (the

“Budgeted Professional Expenses™). Except for funding the Carve-Out from the DIP Collateral,

neither the Prepetition SWK Secured Parties nor the DIP Secured Parties shall have any
responsibility, liability, or obligation whatsoever to fund, direct payment or reimbursement of any
fees or disbursements, or otherwise ensure that the Debtors fund the Professional Fees Escrow
Account or that the Professional Fees Escrow Account has funds equal to the aggregate amount of
the Budgeted Professional Expenses for any applicable period. The Debtors are authorized and
directed to fund the Professional Fees Escrow Account on a weekly basis in an amount up to, but
not to exceed, the Budgeted Professional Expenses for that week. Such funds shall be held in an
identifiable segregated account for the benefit of the Professionals to be applied to the professional
fees of the Chapter 11 Professionals that are approved for payment pursuant to one or more orders
of this Court. Any professional fees payable to the Chapter 11 Professionals shall be paid first out

of the Professional Fees Escrow Account. Any excess amounts in the Professional Fees Escrow
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Account after payment of such professional fees shall be subject in all respects to the DIP
Liens. The funds in the Professional Fees Escrow Account shall remain DIP Collateral (subject to
the Carve-Out) unless and until such funds are paid to the Chapter 11 Professionals.

41.  The final hearing on the Motion shall be held on October _ 2024, at _: .m,,
prevailing Eastern Time. The Debtors shall promptly mail copies of this Order (which shall
constitute adequate notice of the Final Hearing) to the parties having been given notice of the
Interim Hearing and to any other party that has filed a Rule 2002 request for service. Any
objections or responses to entry of a final order on the Motion shall be filed with the Court, and
served so as to be received by the following parties, by no later than 4:00 p.m., prevailing
Eastern Time, on October __, 2024: (i) proposed counsel to the Debtors, Pillsbury Winthrop
Shaw Pittman LLP, Four Embarcadero Center, 22nd Floor, San Francisco, CA 94111-5998 (Attn:
Joshua D. Morse (joshua.morse@pillsburylaw.com), Dania Slim (dania.slim@pillsburylaw.com),
and Claire K. Wu (claire.wu@pillsburylaw.com)); (ii) Office of the United States Trustee, J. Caleb
Boggs Federal Building, 844 King Street, Suite 2207, Lockbox 35, Wilmington, DE 19801 (Attn:
Malcolm M. Bates (Malcolm.M.Bates@usdoj.gov)); (iii) counsel for the Prepetition Lender,
Holland & Knight LLP, One Arts Plaza, 1722 Routh Street, Suite 1500, Dallas, TX 75201
(Attn: Brent  Mcllwain  (Brent.Mcllwain@hklaw.com) and Kameron Fleming
(Kameron.Fleming@hklaw.com)) and Wilson Sonsini Goodrich & Rossti, PC, 222 Delaware
Avenue, Suite 800, Wilmington, DE 19801 (Attn: Erin R. Fay (efay@wsgr.com)); and (iv) counsel

to any Statutory Committee appointed in these cases.
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Exhibit 1
Interim Approved Budget

(See Attached)
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BIOLASE, Inc.
13 Week Cash Forecast 1 2 3 4 5 6 7 8 C) 10 11 12 13
Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast
W/E W/E W/E W/E W/E W/E W/E W/E W/E W/E W/E W/E W/E
10/4/2024 10/11/2024 10/18/2024 10/25/2024 11/1/2024 11/8/2024 11/15/2024 11/22/2024 11/29/2024 12/6/2024 12/13/2024 12/20/2024 12/27/2024
Cash, Beginning Balance 4,210,155 2,556,212 2,436,276 2,701,740 2,081,894 1,799,494 1,516,679 1,143,824 2,363,843 1,965,843 1,279,691 1,118,441 902,191
Customer receipts 659,634 661,180 899,975 1,161,975 942,600 887,850 1,027,850 - - - - - -
SWK Funding Pre-Petition - - - - - - - - - - - - -
SWK Funding Post-Petition 829,126 600,000 - - - 800,000 - - - - - - -
Asset Sale Proceeds (Estimated) 14,000,000
Total Cash Beg Bal & Receipts 5,698,915 3,817,392 3,336,251 3,863,715 3,024,494 3,487,344 2,544,529 15,143,824 2,363,843 1,965,843 1,279,691 1,118,441 902,191
Vendor disbursements (1,534,503) (460,000) (404,865) (551,981) (440,000) (404,902) (464,865) (13,731) (111,750) (39,902) - - -
Payroll & related disbursements (967,200) (521,116) (64,646) (869,840) (205,000) (525,762) (605,840) - - - - - -
Sales Tax payments - (225,000) - - - (110,000) - - - (110,000) - - -
Bankruptcy counsel & fees payments (641,000) (175,000) (165,000) (360,000) (580,000) (930,000) (330,000) (766,250) (286,250) (536,250) (161,250) (216,250) (758,750)
Distribution to SWK (12,000,000)
Total Disbursements (3,142,704) (1,381,116) (634,511) (1,781,821) (1,225,000) (1,970,664) (1,400,705) (12,779,981) (398,000) (686,152) (161,250) (216,250) (758,750)

Cash, Ending Balance 2,556,212 2,436,276 2,701,740 2,081,894 1,799,494 1,516,679 1,143,824 2,363,843 1,965,843 1,279,691 1,118,441 902,191 143,441
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Execution Version

Biolase, Inc.

Terms and Conditions of

Proposed Senior Secured, Super-Priority
Debtor-in-Possession Credit Facility

The terms outlined below in this Terms and Conditions (this “DIP Term Sheet”) are the terms
and conditions for a senior secured, super-priority debtor-in-possession credit facility (hereinafter
referred to as the “DIP Facility”) to be made available to the Debtors (as defined below). This DIP
Term Sheet, the Interim Order (as defined below), and the Final Order (as defined below) shall
collectively constitute the exclusive and definitive documentation and agreement among the parties
for the DIP Facility (the “DIP Financing Documents ”). Capitalized terms not otherwise defined
herein shall have the meanings ascribed to them in that certain Credit Agreement, dated November
9, 2018, by and among the Debtors and SWK (as such agreement may be modified, amended, or
restated from time to time, the “Pre-Petition Credit Agreement”):

Borrowers:

Amount and Type of Facility:

Agent:
DIP Lenders:

Borrowing Availability:

Biolase, Inc., BL Acquisition Corp., BL Acquisition II, Inc.,
and Model Dental Office, LLC (the “Debtors”™).

After entry of the Interim Order (as defined below), the DIP
Facility will consist of a consolidated, delayed, multi-draw
term loan in the aggregate principal amount of no less than
$5.0 million, (the “DIP Loan Commitment”), which
amount is inclusive of certain amounts outstanding under
the Pre-Petition Credit Agreement that were advanced from
and after September 3, 2024 (estimated to be
approximately $2.5 million) (the “DIP Facility”).

SWK Funding LLC (“SWK?”).
SWK Funding LLC (the “DIP Lenders”).

All new advances under the DIP Facility shall be limited by
the Budget and the Draw Schedule, unless the Termination
Date shall have occurred before any such new advance:

Within this term sheet, the “Draw Schedule” shall mean:

from the Petition Date through November 1, 2024 an
aggregate amount of $1,429,126.00, with the remainder of the
DIP Loan Commitment available after entry of the Final
Order; provided, however, the funding necessary to wind
down the Debtors’ estates after the 363 Sale shall be subject
to a budget agreed to by the Debtors and SWK and subject to
the Final Order.

The Draw Schedule may be modified and amended from

4855-3503-1271
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Budget and Variances:

Fees:

#509079622

time to time only with the consent of SWK and the Debtors.

The availability under the DIP Facility may be reduced by
reserves as may be established by SWK in its commercially
reasonable discretion from time to time to reflect, among
other things, contingencies or risks that arise after the date
of this DIP Term Sheet that are reasonably likely to
materially impact the DIP Collateral, the liens of SWK and
the DIP Lenders upon such DIP Collateral, or the business
and operations of the Debtors; provided, however, that the
cumulative amount of any such reserves shall not exceed
ten percent (10%) of the amount of the DIP Facility.

Subject to the Budget Variances (as defined below) (i) the
Debtors’ Budget line items for cash receipts and cash
disbursements (excluding fees and expenses of third party
professionals engaged by or for the benefit of Debtors or
the DIP Lenders (collectively, “Professional Fees”)) shall
each be adhered to, by line item, on a weekly basis and a
cumulative basis for the Budget (as defined below) period
then ending as described below, provided, however, that
amounts not disbursed in a line item shall be deemed to roll
over to subsequent weeks and (ii) the Debtors’
disbursements for Professional Fees (which shall be
reported in a manner so that Professional Fees for each
retained professional shall be reflected on its own line item)
shall be adhered to on a cumulative basis for that portion of
the Budget period then ending, except as to the DIP
Lenders’ Professional Fees (which DIP Lender
Professional Fees shall not be limited by the Budget).

Actual amounts for each cash receipt and cash
disbursement from operations line items (which shall not
and does not include any Professional Fees) may not vary
from the applicable Budget (including any amounts
deemed to roll over from a previous week due to not being
spent) by (i) more than ten percent (10%) by line item on a
trailing three-week basis; or (ii) ten percent (10%) on a
cumulative basis (collectively, the “Budget VVariances”).

On or before the third business day of each week,
commencing with the first week following the Petition
Date, the Debtors shall deliver to SWK an Approved
Budget Variance Report.

Debtors agree to pay the costs and expenses of SWK as set

2
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Termination Date:

Non-Default Interest Rate
and Payment Terms:

#509079622

forth in the Section titled “Agent Fees and Expenses” below.

The earliest to occur of: (a) the Maturity Date (as defined
below); (b) twenty-eight (28) days after the Petition Date (as
defined below) if the Final Order has not been entered; (c)
acceleration of the obligations under the DIP Facility; (d) the
effective date of a confirmed plan of reorganization or
liquidation that provides for indefeasible payment in full, in
cash of all obligations owing under the DIP Facility and is
otherwise acceptable to SWK in its reasonable discretion;
(e) the date which is the closing date of any sale of all or
substantially all of the Debtors’ assets; (f) the entry of an
order by the Bankruptcy Court (as defined below) (i)
granting relief from the automatic stay permitting
foreclosure of any assets of the Debtors with a value in
excess of $250,000 in the aggregate, (ii) granting any motion
by SWK to terminate the use of cash collateral or lift the
stay or otherwise exercise remedies against any cash
collateral, (iii) appointing a trustee or an examiner with
special powers, or (iv) dismissing or converting the Chapter
11 Case (as defined below); (g) the filing or support by
Debtors of a plan of reorganization that (i) does not provide
for indefeasible payment in full, in cash of all obligations
owing under the DIP Facility and (ii) is not otherwise
acceptable to SWK in its reasonable discretion; and (h) entry
of a Bankruptcy Court order granting liens or claims that are
senior or pari passu to the liens securing the DIP Facility.
The date on which the earliest of clauses (a) through (h)
above occurs and SWK provides notice thereof to the
Debtors being referred to hereinafter as the “Termination
Date.” On the Termination Date, the DIP Facility shall be
deemed terminated, and SWK shall have no further
obligation to provide financing pursuant to the DIP Facility
or DIP Financing Documents, except for funding of the
Carve Out.

Interest on all outstanding advances under the DIP Facility
shall accrue from and after the Petition Date at a per annum
rate equal to the non-default rate of interest in force under the
Pre-Petition Credit Agreement as of the Petition Date (the
“Non-Default Interest Rate™).

Interest with respect to any outstanding obligations under
the Pre-Petition Credit Agreement shall, to the extent
permitted by applicable bankruptcy law, accrue from and
after the Petition Date at the rate of interest set forth in the

3
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Default Interest Rate:

Loan Payments:

Use of Proceeds:

#509079622

Pre-Petition Credit Agreement.

Effective immediately upon the occurrence of an Event of
Default unless waived in writing by SWK, interest on the
outstanding loans under the DIP Facility shall accrue at a
rate that is 2% per annum in excess of the Non-Default
Interest Rate.

The Debtors promise and agree to pay to SWK and the DIP
Lenders all DIP Facility advances, together with interest
thereon accruing pursuant to the DIP Financing
Documents, in full, in cash, at the times set forth in the DIP
Financing Documents, but no later than the Termination
Date.

All unpaid principal, interest, fees, costs and expenses on
the DIP Facility shall be due and payable in full by the
Debtors on the Termination Date, whether at maturity,
upon acceleration or otherwise and if such amounts are not
paid in full in cash, interest, fees, costs, and expenses in
respect of the DIP Facility shall continue to accrue until
paid in full.

Proceeds of the DIP Facility shall be used solely for the
following purposes (and to the extent identified in the
Budget): (a) to fund, after application of all other available
cash, post-petition operating expenses and working capital
needs of the Debtors, including, but not limited to, those
activities required to remain in, or return to, compliance
with laws in accordance with 28 U.S.C. § 1930; (b) to pay
interest, fees and expenses to SWK in accordance with this
DIP Term Sheet (whether or not such amounts are reflected
in the Budget); (c) to fund fees and expenses incurred in
connection with the 363 Sale (as defined below); (d) to pay
permitted pre-petition claims and adequate protection
payments, if any; (e) to pay Professional Fees provided for in
the Budget, including the funding of the Carve Out; and (f)
to pay other costs and expenses of administration of the
Chapter 11 Case.

Proceeds of the DIP Facility or cash collateral shall not be
used (a) to permit the Debtors, or any other party-in-interest
or their representatives to challenge or otherwise contest or
institute any proceeding to determine (i) the validity,
perfection or priority of security interests in favor of SWK,
the Pre-Petition Agent, the Pre-Petition Lenders or the DIP

4

4855-3503-1271



Docusign Envelope ID: AEACE6RAAR IATHFIAEHEBTY ' Boc 17  Filed 10/02/24 Page 67 of 195

Cash Management
Collections and Remittances:

Pre-Petition Obligations:

#509079622

Lenders or (ii) the enforceability of the obligations of the
Debtors or any guarantor under the Pre-Petition Credit
Agreement, any other Pre-Petition Loan Documents, or the
DIP Facility, (b) to investigate, commence, prosecute or
defend (or support any other person or entity in
investigating, commencing, prosecuting, or defending) any
claim, motion, proceeding or cause of action against SWK,
the Pre-Petition Agent, the Pre-Petition Lenders, or the DIP
Lenders and their agents, attorneys, advisors or
representatives including, without limitation, any lender
liability claims or subordination claims, (c) to investigate,
commence, prosecute or defend (or support any other person
or entity in investigating, commencing, prosecuting, or
defending) any claim or proceeding or cause of action to
disallow or challenge the obligations of the Debtors or any
guarantor under Pre-Petition Credit Agreement, any other
Pre-Petition Loan Documents or the DIP Financing
Documents, or (d) to fund acquisitions, capital expenditures,
capital leases, or any other similar expenditure other than
capital expenditures specifically set forth in the Budget and
approved by SWK, provided that a Committee (if any) and its
professionals shall be permitted to investigate the liens,
claims, and potential causes of action against the Pre-Petition
Lenders in connection with the Pre-Petition Credit
Agreement, with such investigation fees not to exceed
$25,000.

The Debtors shall use a cash management system that is the
same as or substantially similar to its pre-petition cash
management system. Any material changes from such pre-
petition cash management system must be acceptable to
SWK in its reasonable discretion. The Interim Order and
Final Order shall provide SWK and the DIP Lenders with a
valid and enforceable lien and security interest on the cash
held in the Debtors’ bank accounts.

As of the date of this DIP Term Sheet, the Debtors owe
certain obligations wunder the Pre-Petition Credit
Agreement and other Pre-Petition Loan Documents. The
lenders party to the Pre-Petition Credit Agreement are
herein referred to collectively as the “Pre-Petition
Lenders” and each individually a “Pre-Petition Lender”)
and SWK, in its role as Agent for the Pre-Petition Lenders,
is hereinafter referred to as the “Pre-Petition Agent.”

5
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Super-Priority
Administrative Claim:

Collateral Security:

Lien Validation
and Perfection:

#509079622

Upon entry of the Final Order, any amounts advanced to the
Debtors in respect of the Pre-Petition Credit Agreement from
and after September 3, 2024 (including accrued, unpaid
interest from the Petition Date) shall be deemed obligations
under the DIP Facility.

Amounts owed by Debtors to SWK pursuant to the DIP
Facility (including all accrued interest, fees, costs and
expenses) shall constitute, in accordance with Section
364(c)(1) of the Bankruptcy Code (as defined below), a
claim having priority over any or all administrative
expenses of the kind specified in, among other sections,
Sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a),
507(b), 726, 1113, or 1114 of the Bankruptcy Code, subject
to payment of the Carve Out.

The DIP Facility (including accrued interest, fees, costs and
expenses) shall be secured, subject and subordinate only to
any valid, properly perfected, enforceable, non-avoidable
prior liens and security interests existing as of the Petition
Date that are senior to the liens and security interests in favor
of the Pre-Petition Agent and/or the Pre-Petition Lenders,
subject to payment of the Carve Out, by first priority senior
and priming liens and security interests (the “DIP Liens”) in
all of the Debtors’ property, including, without limitation, all
of Debtors’ existing and future acquired property and
interests of any nature whatsoever, real and personal,
tangible and intangible, accounts receivable, general
intangibles, payment intangibles, supporting obligations,
investment property, commercial tort claims, inventory,
rolling stock, machinery, equipment, subsidiary capital
stock, chattel paper, documents, instruments, deposit
accounts, contract rights, and tax refunds of the Debtors,
excluding only Avoidance Actions, but including, subject
to entry of the Final Order, Avoidance Proceeds
(collectively, the “DIP Collateral™).

All liens authorized and granted pursuant to the Interim Order
or the Final Order entered by the Bankruptcy Court
approving the DIP Facility or with respect to adequate
protection shall be deemed effective and perfected as of the
Petition Date, and no further filing, notice or act will be
required to effect such perfection.

The Debtors shall stipulate in the Interim Order and Final
Order that (i) the liens of the Pre-Petition Agent and the

6
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Release of Claims
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other Pre-Petition Lenders securing the Pre-Petition Credit
Facility are valid, perfected, encumber all assets of the
Debtors, and have first priority and (ii) the Debtors have no
claims, offsets or any other causes of action against the Pre-
Petition Agent or any of the Pre-Petition Lenders that
would impair, in any manner, the liens of the Pre-Petition
Agent or any of the Pre-Petition Lenders against the
Debtors’ assets or the obligations of the Debtors to the Pre-
Petition Agent and Pre-Petition Lenders under the Pre-
Petition Credit Facility. The Debtors’ stipulations shall be
binding upon all parties in interest in the Chapter 11 Case,
including any committee that is appointed, unless (i) an
adversary proceeding is filed by any party-in-interest prior
to the expiration of seventy-five (75) days after entry of the
Interim Order (the “Review Period”) against the Pre-
Petition Agent or the Pre-Petition Lenders (as applicable)
challenging the Pre-Petition Agent or the Pre-Petition
Lender’s liens (as applicable) or otherwise asserting estate
claims against the Pre-Petition Agent or the Pre-Petition
Lenders (as applicable), and (ii) a final, non-appealable
judgment is entered against the Pre-Petition Agent or the
Pre-Petition Lenders (as applicable) in such adversary
proceeding; provided, however, that any party-in-interest
that fails to file an adversary proceeding within the Review
Period shall be forever barred from asserting any claims
against the Pre-Petition Agent and the Pre-Petition Lenders
on behalf of the Debtors’ estate, or challenging in any
manner the liens and claims of the Pre-Petition Agent or
the Pre-Petition Lenders against the Debtors. If a chapter
7 or chapter 11 trustee is appointed or elected during the
Review Period, then such period with respect to such
trustee only, shall be the later of (i) the last day of the
Review Period and (ii) the date that is twenty (20) calendar
days after the date on which such trustee is appointed or
elected.

In consideration of the furnishing of the DIP Facility, the
Debtors, subject to the rights of another party to bring a
Challenge Action during the Review Period, and upon
entry of the Final Order, hereby absolutely releases and
forever discharges each of the Pre-Petition Agent and Pre-
Petition Lenders and their affiliates, officers, directors,
employees, attorneys, and other representatives from any
and all claims and causes of action of every kind and nature
that exist on the date hereof, including, but not limited to
with respect to or relating to the Pre-Petition Credit

7
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506(c) Surcharge/Equities of
Case

Adequate Protection:

#509079622

Agreement or other Pre-Petition Loan Documents,
including (i) any so-called “lender liability” or equitable
subordination claims or defenses, (ii) any and all claims
and causes of action arising under the Bankruptcy Code,
and (iii) any and all claims and causes of action regarding
the validity, priority, extent, enforceability, perfection, or
avoidability of the liens or claims of the Pre-Petition
Lenders or Pre-Petition Agent.

Upon entry of the Final Order, the Debtors hereby waive
any right to surcharge the prepetition collateral securing the
Pre-Petition Credit Agreement or DIP Collateral, whether
pursuant to Sections 506(c) or 105(a) of the Bankruptcy
Code or any other applicable law.

Upon entry of the Final Order, SWK, the DIP Lenders, the
Pre-Petition Agent and the Pre-Petition Lenders shall not
be subject to the “equities-0f-the case” exception of Section
552(b) of the Bankruptcy Code, the equitable doctrine of
“marshaling,” or any similar claim or doctrine with respect
to any DIP Collateral or collateral securing the Pre-Petition
Credit Agreement.

As adequate protection and in consideration for being primed
by the DIP Lenders’ claims and liens, to the extent of
diminution in the Pre-Petition Lenders’ interests in the
Debtors’ collateral securing the amounts due under the Pre-
Petition Credit Agreement following the Petition Date on
account of granting the Super-Priority Administrative Claim,
granting the DIP Liens, the Debtors’ use of cash collateral, the
subordination of the Pre-Petition Credit Agreement liens
thereto and to the Carve Out, the imposition or enforcement
of the automatic stay under Section 362(a) of the Bankruptcy
Code, and/or otherwise pursuant to Sections 361(a), 363(c)
and 364(d)(1) of the Bankruptcy Code, the Pre-Petition Agent
and Pre-Petition Lenders (a) shall receive a claim having
priority over any and all expenses of the kind specified in,
among other sections of the Bankruptcy Code, Sections 105,
326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 726, and
1114, subject to payment of the Carve Out and subject to
the super-priority administrative claims of SWK and the
DIP Lenders under the DIP Facility; and (b) shall have valid,
binding, enforceable and perfected liens in all DIP Collateral,
subject to payment of the Carve Out and the DIP Liens (the
“SWK Adequate Protection Liens”).

The SWK Adequate Protection Liens granted herein in
8
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Agent Fees and Expenses:

Conditions Precedent to Initial
DIP Facility Advance:

#509079622

favor of the Pre-Petition Agent and Pre-Petition Lenders
shall not encumber Avoidance Actions, but, subject to
entry of the Final Order, shall encumber Avoidance
Proceeds.

The Debtors shall promptly pay or reimburse SWK when
invoiced for all reasonable costs and expenses of counsel
(including, without limitation, Delaware counsel) and
financial advisors for SWK, which fees and expenses relate
to the DIP Facility and the administration and interpretation
of, and the enforcement of remedies under, the DIP Facility,
regardless of whether such amounts were incurred before
or after the Petition Date, including but not limited to, due-
diligence, duplication or printing costs, consultation, travel,
and attendance at court hearings, regardless of whether the
DIP Facility is consummated. SWK shall have the right to
charge the DIP Facility for any such fees and costs. Failure to
pay such fees and expenses within ten (10) Business Days of
delivery of the applicable invoice shall be an Event of
Default under the DIP Facility, provided that SWK shall
concurrently provide summary invoices to the U.S. Trustee
and the Committee and allow such parties at least ten (10)
calendar days to review and object to any fees or expenses
requested therein. If any objection is asserted, the
Bankruptcy Court shall decide the issue and the Debtors
shall not be required to pay any disputed portion of such
fees or expenses until the matter is resolved.

The closing of the DIP Facility shall be subject to (a)
approval of the Interim Budget (as defined below) and
Budget by SWK and receipt of all financial information and
projections regarding the Debtors requested by SWK, all in
form and substance satisfactory to SWK in its reasonable
discretion, (b) entry of an Interim Order and the Final Order
approving the DIP Facility, its superpriority administrative
claims and all first priority (subject only to the Carve Out) and
other liens securing the DIP Facility, and containing such
other orders and findings as SWK may require, including
automatic modification of the automatic stay upon the
occurrence of an Event of Default enabling SWK to exercise
certain rights and remedies against the DIP Collateral, which
Interim Order or Final Order, as applicable, shall not have
been modified or amended without approval of SWK, and
shall not have been reversed, vacated or stayed pending
appeal, in form and substance satisfactory to SWK in its
reasonable discretion, (c) SWK’s approval of all material
motions and orders filed in the Chapter 11 Case requiring

9

4855-3503-1271



Docusign Envelope ID: AEACE6RAARB IATHFAEHEBTY'Boc 17  Filed 10/02/24 Page 72 of 195

Additional Conditions to Each
Borrowing Under the
DIP Facility:

Affirmative and
Negative
Covenants:
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the expenditure of cash, and (d) continuation of Debtors’
present cash management system.

The funding of each DIP Facility advance shall be subject
to the following conditions precedent: (a) There shall exist
no Event of Default (or event that would constitute an Event
of Default with the giving of notice or lapse of time) under
any of the DIP Financing Documents, and the
representations and warranties therein shall be true and
correct in all material respects when made; (b) There shall
have occurred no material adverse change in the Debtors’
operations  (financial, environmental, or otherwise),
performance, or properties (other than as a result of the
commencement of the Chapter 11 Case), since the date of
this DIP Term Sheet, that has or could be expected to have a
Material Adverse Effect on the rights and remedies of SWK
or on the ability of the Debtors to perform its obligations
under the DIP Facility; (c) Compliance with Bankruptcy
Rule 4001 and any applicable Local Bankruptcy Rules, the
entry of the Interim Order and the Final Order (as
applicable), together with any other order requested by
SWK authorizing and approving the DIP Facility in form,
substance and amount and providing for the DIP Collateral,
all acceptable to SWK in its reasonable discretion; (d)
Payment of all fees and expenses owing to SWK in
connection with and as provided in the DIP Facility; and (e)
The DIP Financing Documents and the Interim and Final
Orders shall include such waivers, indemnities, and other
provisions as are acceptable to SWK in its reasonable
discretion.

Debtors shall comply with the following affirmative and
negative covenants: (a) compliance with Budget covenants
consistent with the section titled “Budget and Variances,”
(b) the Debtors shall, from and after the Petition Date, satisfy
the Milestones; (c) the Debtors shall not make any
expenditures or authorize any employee or agent of the
Debtors to expend any time with respect to the assets listed
on Schedule 1.1(b) of the Stalking Horse Asset Purchase
Agreement; (d) the Debtors shall, contemporaneously with
closing a sale of substantially all of its assets, remit the net
proceeds of such sale to SWK for immediate application to
the obligations owed to SWK, the DIP Lenders, and the Pre-
Petition Lenders, subject to payment of the Carve Out, the
Budget and any agreed wind-down budget; and (e) the
Debtors shall not take (or refrain from taking) any action that

10
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Sale Process:
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could reasonably be expected to have a Material Adverse
Effect.

As soon as practicable in advance of filing with the
Bankruptcy Court, Debtors shall furnish to SWK (i) the
motion seeking approval of and proposed forms of the
Interim Order and the Final Order, which motion shall be in
form and substance satisfactory to SWK and the Debtors,
(i) the motions seeking approval of the bidding procedures
and the 363 Sale, and the proposed forms of the orders
related thereto, which shall be in form and substance
satisfactory to SWK and the Debtors, (iii) all other
proposed orders and pleadings related to the DIP Facility,
which orders and pleadings shall be in form and substance
satisfactory to SWK and the Debtors, (iv) any plan of
reorganization or liquidation, and/or any disclosure
statement related to such plan (which plan or disclosure
statement shall comply with the requirements set forth
herein), which shall be in form and substance satisfactory to
SWK and the Debtors, (v) any motion and proposed form of
order seeking to extend or otherwise modify the Debtors’
exclusive periods set forth in Section 1121 of the
Bankruptcy Code, (vi) any motion seeking approval of any
sale of the Debtors’ assets and any proposed form of a
related bidding procedures order and sale order (other than
those with respect to the bidding procedures and the 363
Sale), and (vii) any other motion filed seeking approval of
any matter requiring material expenditures of DIP Collateral
must comply with the Budget (each of which must be in
form and substance satisfactory to SWK and the Debtors).

The Debtors shall conduct a sale process for the sale of
substantially all of its assets in accordance with the
Milestones defined below.

The management team of the Debtors shall oversee the sale
process on behalf of the Debtors and shall exercise its
commercially reasonable best efforts to provide SWK with
access to all potential bidders and other interested parties
and any information provided to the Debtors by such parties.

In addition to the reporting required under the Pre-Petition
Credit Agreement, the Debtors shall, upon request, provide
or cause to be provided to SWK updates and reports regarding
the status of the marketing and sale process of the Debtors.
Debtors shall also cause its management team to be made
available during ordinary business hours and following

11
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reasonable advance notice to provide periodic telephonic
updates of such reports to SWK from time to time, as
reasonably requested by SWK.

Milestones. The Debtors shall be required to comply with
the following (the “Milestones”):

(@) On or within two (2) days of the Petition
Date, or such later date to which SWK consents in writing
in its sole discretion, the Debtors shall file a motion, in form
and substance acceptable to SWK, requesting entry of the
Sale Procedure Order (as defined below) and seeking
approval of the sale in accordance with the Stalking Horse
Asset Purchase Agreement to the Stalking Horse Bidder, or
such higher bidder as may be identified through the
procedures approved in the Sale Procedure Order as the
Winning Bidder;

(b) On or before the date that is twenty-one (21)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, the Bankruptcy Court
shall have entered the Sale Procedure Order;

(c) On or before the date that is thirty-one (31)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, all competing bids
under the Sale Procedure Order shall have been submitted;

(d) On or before the date that is thirty-five (35)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, an auction under the
Sale Procedure Order shall have occurred (as applicable);

(e) On or before the date that is forty-two (42)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, the Bankruptcy Court
shall have conducted a hearing to approve the 363 Sale;

(f) On or before the date that is forty-five (45)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, the Bankruptcy Court
shall have entered the Sale Order approving the 363 Sale;
and

(@) On or before the date that is five (5) days after
entry of the Sale Order, provided that the Bankruptcy Court
has waived the stay imposed by Bankruptcy Rule 6004(h) or

12
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such later date to which SWK consents in writing in its sole
discretion, the 363 Sale shall be closed, with proceeds of the
363 Sale paid directly to SWK to be applied to the
obligations under the DIP Facility and Pre-Petition Credit
Agreement, subject to payment of the Carve Out.

Notwithstanding anything to the contrary herein, the
Bankruptcy Court may set dates with respect to the
Milestones beyond the outer dates specified above to
accommodate its own schedule and to the extent the
Bankruptcy Court makes such an extension, the Milestones
hereunder shall be automatically extended by the same period
as the Bankruptcy Court’s extension.

SWK shall have the right to “credit bid” any secured
obligations owed to it by the Debtors in any sale of the
Debtors’ assets.

Following the Termination Date and provided that the
Bankruptcy Court does not enter any order to the contrary,
within five (5) Business Days following the Debtors’ receipt
of a Default Notice as defined below, SWK shall have
customary remedies, including, without limitation, the right
to realize on all DIP Collateral, the right to exercise any
remedy available under applicable law, without the
necessity of obtaining any further relief or order from the
Bankruptcy Court. Consistent with the foregoing sentence,
section 362 relief from the stay in favor of SWK shall be
embodied in any order approving the DIP Facility and the
use of cash collateral.

The term “Default” and “Event of Default” shall mean the
occurrence of any of the following:

e The Chapter 11 Case shall be converted to a case under
Chapter 7 of the Bankruptcy Code or be dismissed or
a motion requesting such relief shall have been filed
which the Debtors fail to timely oppose.

e Filing or support of a proposed plan of reorganization
by the Debtors that does not provide for the
indefeasible payment in full and in cash of Debtors’
obligations outstanding under the DIP Facility, unless
otherwise agreed in writing by SWK in its sole
discretion.

e Entry of an order confirming (or the filing of any
motion or pleading requesting confirmation of) a plan

13
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of reorganization that does not require the indefeasible
repayment in full, in cash of the DIP Facility as of the
effective date of the plan, unless otherwise agreed in
writing by SWK in its sole discretion.

Appointment of a trustee under Section 1104 of the
Bankruptcy Code without the express written consent
of SWK, or the filing of any motion or other pleading
requesting such relief which the Debtors fail to timely
oppose.

Appointment of an examiner with enlarged powers
(powers beyond those set forth in Section 1106(a)(3)
and (4) of the Bankruptcy Code) under Section 1106(b)
of the Bankruptcy Code without the prior written
consent of SWK, or the filing of a motion or other
pleading requesting such relief which the Debtors fail to
timely oppose.

Entry of an order by the Bankruptcy Court amending,
supplementing, staying, vacating or otherwise
modifying the DIP Facility, the Interim Order, or Final
Order, without the prior written consent of SWK or the
filing of a motion or other pleading requesting such
relief which the Debtors fail to timely oppose.

Any attempt by Debtors to obtain, or if any other party
in interest obtains, an order of the Bankruptcy Court or
other judgment, and the effect of such order or
judgment is to, invalidate, reduce or otherwise impair
SWK’s claims, or to subject any of SWK’s collateral
to a surcharge pursuant to Section 506(c) of the
Bankruptcy Code.

The Debtors shall request approval of any postpetition
financing, other than the DIP Facility, that would not
immediately repay all DIP Facility obligations, in full,
in cash, on the date of the closing of such postpetition
financing.

Debtors shall apply for an order substituting any assets
(other than cash) for all or any portion of the DIP
Collateral.

Other than with respect to the Carve-Out, entry of an
order granting liens or claims that are senior or pari
passu to the liens granted on the DIP Collateral in
favor of SWK and/or the DIP Lenders under the DIP
Financing Documents.

14
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The Debtors shall assert that any of the DIP Liens are
invalid, or any DIP Liens granted to the DIP Agent or
DIP Lender shall be determined to be invalid.

Any payment on, or application for authority to pay
any pre-petition claim owing to terminated employees
or lease rejection damages without prior written
consent of SWK or as otherwise set forth in the Budget.

If at any time prior to the conclusion of the sale
process, SSG ceases to be engaged by the Debtors,
ceases to be involved in the sale process, or the sale
process is halted without the DIP Agent’s consent.

A final order is entered granting any secured creditor
(other than SWK) with a claim in excess of $250,000
relief from the automatic stay.

Failure to make all payments under the DIP Facility
when due (and after giving effect to any applicable
grace period).

Failure to pay any post-petition material indebtedness
when due (and after giving effect to any applicable
grace period).

Breach of any covenant set forth in any DIP Financing
Document.

Any material representation or warranty by Debtors is
incorrect or misleading in any material respect when
made.

Exclusivity shall have been terminated by the Debtors
or the Debtors shall have agreed to any such termination.

After entry thereof, either of the Sale Procedure Order
or the Sale Order shall cease to be in full force and
effect, shall have been reversed, stayed, vacated or
subject to stay pending appeal or shall have been
modified or amended without the prior written consent
of SWK.

Debtors shall take (or support any other Person in
taking) any action in order to restrict or prohibit SWK
or any DIP Lender or Pre-Petition Lender from
submitting a “credit bid” for any assets of the Debtors
used as all or part of its bid an amount of secured
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obligations owed to it by the Debtors.

e Any Challenge Action (as such term is defined in the
Interim Order or the Final Order) is commenced by the
Debtors against the Pre-Petition Agent or any Pre-
Petition Lender.

e The commencement of an action or filing of a motion
by the Debtors challenging the rights and remedies of
SWK or the DIP Lenders under the DIP Financing
Documents or that is otherwise inconsistent with the
DIP Financing Documents.

e The Debtors fail to disburse the sale proceeds to the
DIP Lenders substantially contemporaneously with
the closing of the 363 Sale, subject to payment of the
Carve Out.

The Debtors shall indemnify and hold SWK, the DIP
Lenders, and their officers, directors, employees and
formally engaged formally engaged agents (including all
of their professionals) (each an “Indemnified Party”)
harmless from and against any and all claims, damages,
losses, liabilities and expenses (including, without
limitation, all reasonable fees and disbursements of
attorneys and other professionals) to which any Indemnified
Party may become liable or which may be incurred by or
asserted against any Indemnified Party, in each case in
connection with or arising out of or by reason of any
investigation, litigation or proceeding arising out of or
relating to or in connection with the DIP Facility, the DIP
Financing Documents, any obligation, or any act, event or
transaction related or attendant thereto or any use or
intended use of the proceeds of the DIP Facility, except to
the extent the same is found in a final, nonappealable
judgment by a court of competent jurisdiction to have
resulted from such Indemnified Party’s gross negligence,
fraud, willful misconduct, or breach of their obligations
under the DIP Facility. Notwithstanding the foregoing,
the Debtors shall not indemnify any Indemnified Party for
costs, expenses, or liabilities incurred in connection with
a successful Challenge Action brought in accordance with
Paragraph 27 of the Interim Order. The indemnification
terms and conditions of the Pre-Petition Credit Agreement
are hereby incorporated in this DIP Term Sheet.

The DIP Financing Documentation shall be governed by the
laws of the state of New York, subject to applicable federal
bankruptcy laws.
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“363 Sale” means the sale of all or substantially all of the
assets of the Debtors under Section 363 of the Bankruptcy
Code.

“Approved Budget Variance Report” means a current
report that: (i) details the actual amount of cash receipts
and disbursements for the prior week for each line item
included in the Budget (on a weekly and cumulative
basis), (ii) compares such actual cash receipts and
disbursements (on a line item by line item basis) with the
weekly and cumulative budgeted amounts for each such
line item set forth in the Budget for such period, and (iii)
provides an explanation for all variances between
budgeted and actual amounts. Each Approved Budget
Variance Report will be certified as true and correct by the
Debtors’ chief financial officer or chief executive officer.

“Auction” means an auction held in connection with the
363 Sale and in accordance with the provisions set forth in
the Sale Procedure Order.

“Avoidance Actions” means any causes of action that could
be brought under Sections 544-548 of the Bankruptcy Code
or any applicable state fraudulent transfer or similar statute.

“Avoidance Proceeds” means the proceeds received from,
or property recovered in respect of, Avoidance Actions.

“Bankruptcy Code” means Title 11 of the United States
Code (11 U.S.C. § 101 et seq.), as amended.

“Bankruptcy Court” means the United States Bankruptcy
Court for the District of Delaware presiding over the
Chapter 11 Case.

“Budget” means the budget of Debtors relative to the
operations of the Debtors in the Chapter 11 Case for any
fiscal period, as delivered to SWK in form and substance
satisfactory to SWK. A Budget for the first 8 weeks of the
Chapter 11 Case (the “Interim Budget”) must be approved
by SWK and must be attached to the Interim Order. A
Budget covering the period from the date of entry of the
Final Order through the Maturity Date must be delivered by
the Debtors to SWK (and approved by SWK in its sole
discretion) at least two (2) Business Days before any
hearing related to final approval of the DIP Facility and
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must be attached to the Final Order.
“Carve Out” means the sum of:

@ all fees required to be paid to the Clerk of the Court
and the U.S. Trustee pursuant to 28 U.S.C. § 1930(a) plus
interest at the statutory rate (collectively, the “Statutory
Fees”);

(b) all reasonable fees and expenses up to $10,000
incurred by a trustee under Section 726(b) of the
Bankruptcy Code;

(©) all unpaid postpetition fees and expenses of the
professionals retained by the Debtors pursuant to Sections
327, 328, or 363 of the Bankruptcy Code (the “Debtor
Professionals’) and by the Committee (if any) pursuant to
Sections 328 or 1103 of the Bankruptcy Code (the
“Committee Professionals” and, together with the Debtor
Professionals, the “Chapter 11 Professionals™), but only
to the extent that such fees and expenses are (i) incurred
before or on the first Business Day after delivery by the DIP
Agent of a notice of a Termination Event, (ii) within the
cumulative amounts set forth in the Budget approved by
SWK for such Chapter 11 Professional as of the date of
the Termination Event, and (iii) allowed at any time by the
Bankruptcy Court under Sections 330, 331, or 363 of the
Bankruptcy Code;

(d) postpetition fees and expenses of (i) the Debtor
Professionals incurred after the first Business Day
following delivery by the DIP Agent of a notice of the
occurrence of a Termination Event in an aggregate amount
not to exceed $100,000 to the extent such fees and
expenses are allowed at any time by the Bankruptcy Court
under Sections 330, 331, or 363 of the Bankruptcy Code
and (ii) the Committee Professionals incurred after the
first Business Day following delivery by the DIP Agent of
a notice of the occurrence of a Termination Event in an
aggregate amount not to exceed $15,000, to the extent
such fees and expenses are allowed at any time by the
Bankruptcy Court under Sections 330, 331, or 363 of the
Bankruptcy Code.

Provided, however, that in no event shall the Carve Out
for each Chapter 11 Professional exceed the cumulative
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amounts for postpetition fees set forth for such
professional in the Budget.

Provided, further, however, that the Carve Out for
Chapter 11 Professionals shall be first paid from any
retainers or any professional expense escrow account
established by the Debtors.

The Carve Out shall not include payment for any fees and
expenses, if any, of the Chapter 11 Professionals incurred
directly or indirectly, in respect of, arising from or relating
to:

(1) the initiation, joinder, support, or prosecution of any
action contesting the indebtedness owed to SWK, the DIP
Lenders, the Pre-Petition Agent, or the Pre-Petition
Lenders, or the validity of any liens granted to SWK, the
DIP Lenders, the Pre-Petition Agent, or the Pre-Petition
Lenders;

(if) preventing, hindering or otherwise delaying (or
supporting any other person or entity in preventing,
hindering or otherwise delaying), whether directly or
indirectly, the exercise by SWK or the Pre-Petition Agent
of any of its rights and remedies under the Interim Order,
Final Order, or documents comprising the DIP Facility,
DIP  Financing Documents, Pre-Petition Credit
Agreement, or other Pre-Petition Loan Documents;

(iii) the commencement, support, or prosecution of any
action or proceeding of any claims, causes of action or
defenses against SWK, the DIP Lenders, the Pre-Petition
Agent, the Pre-Petition Lenders or any of their respective
officers, directors, employees, agents, attorneys, affiliates,
successors or assigns, including, without limitation, any
attempt to recover or avoid any claim or interest from
SWK, the DIP Lenders, the Pre-Petition Agent, or the Pre-
Petition Lender;

(iv) any request to borrow money other than pursuant to
the terms of the Interim Order, the Final Order, or the DIP
Financing Documents;

(v) with respect to the Debtors, any of the Debtor

Professionals, or any of their successors or assigns

(including, without limitation, any trustee, responsible
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officer, examiner, estate administrator or representative or
similar person appointed in a case for the Debtors under
any chapter of the Bankruptcy Code) performing or
commencing any investigation or litigation (whether
threatened or pending) by the Debtors with respect to any
matter released or to be released, waived, or to be waived,
or specified as not subject to challenge by the Debtors
pursuant to the Interim Order or Final Order; or

(vi) for any other purpose for which proceeds of the DIP
Facility may not be used pursuant to this DIP Term Sheet.

“Chapter 11 Case” means the voluntary Chapter 11 case
commenced by the Debtors in the Bankruptcy Court.

“Committee” means any statutory committee appointed
in the Chapter 11 Case.

“Final Order” means a final, non-appealable order of the
Bankruptcy Court, that, without limitation, approves the
DIP Facility and grants the liens and security interests
contained therein, on terms satisfactory to SWK in its
reasonable discretion.

“Interim Order” means an interim order of the
Bankruptcy Court authorizing Debtors, among other
things, to obtain interim financing and incur post-petition
indebtedness on terms satisfactory to SWK in its
reasonable discretion.

“Material Adverse Effect” means (a) a material adverse
change in, or a material adverse effect upon, the
operations, business, assets, properties, liabilities (actual
or contingent) or financial condition of the Debtors; (b) a
material impairment of the rights and remedies of any of
the DIP Agent, DIP Lender, Pre-Petition Agent, or Pre-
Petition Lenders under any of the DIP Financing
Documents, Pre-Petition Credit Agreement, or other Pre-
Petition Loan Documents, (c) a material adverse effect on
the Debtors’ ability to perform any of its material
obligations under the DIP Financing Documents, Pre-
Petition Credit Agreement, or other Pre-Petition Loan
Documents , or (d) a material adverse effect upon the
legality, validity, binding effect, or enforceability against
the Debtors of any of the DIP Financing Documents, Pre-
Petition Credit Agreement, or other Pre-Petition Loan
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Documents.

“Maturity Date” means the date that is one hundred
twenty (120) days after the Petition Date, or such later date
to which SWK consents in writing.

“Petition Date” means the date on which the Chapter 11
Case was filed with the Bankruptcy Court.

“Pre-Petition Loan Documents” means, collectively, the
Pre-Petition Credit Agreement, and each other document
relating to, and executed in connection with, the credit
facility governed by the Pre-Petition Credit Agreement.

“Sale Order” means the order entered by the Bankruptcy
Court that is either (i) in form and substance satisfactory to
SWK and the Debtors or (ii) that pays in full the DIP
Obligations, and that, among other things, approves the
363 Sale, the results of the Auction (if applicable) and the
Winning Bidder’s bid.

“Sale Procedure Order” means an order in form and
substance satisfactory to SWK approving the bidding
procedures to be applicable to the 363 Sale.

“SSG” means SSG Capital Advisors, Inc.

“Stalking Horse Asset Purchase Agreement” means an
asset purchase agreement by and among the Debtors and
the Stalking Horse Bidder that provides for the purchase and
sale of substantially all of the assets of the Debtors, which
third party purchaser and asset purchase agreement are
satisfactory to SWK in its reasonable discretion.

“Stalking Horse Bidder” shall mean PIPStek LLC.

“Termination Event” means the occurrence of the earlier
of:

(i) an Event of Default under the DIP Facility; or

(ii) the Debtors’ failure to comply with the terms of the
DIP Financing Documents (including, without limitation,
their failure to comply with the Budget, subject to the
Budget Variances and any other approved variances).
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“Winning Bidder” means the bidder that (a) agrees (at the
Auction if applicable) to purchase all or substantially all of
the assets of the Debtors pursuant to the Stalking Horse
Purchase Agreement, and (b) is acceptable to SWK.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered by their duly authorized officers as of the date first set forth above.
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BORROWERS:

BIOLASE, INC.

Signed by:
By: (—MMN K. Brawr
Name: John R. Beagpeeszsososo7..
Title: President and CEO

BL ACQUISITION I, INC.

Signed by:

By: ﬁb{bl/\, K. Brawr

Nai'ne: John R B &g
Title: President and CEO

BL ACQUISITION I, INC.

Signed by:

By: ﬂo(w\, K. Brawr

Name: John R. B&a/&™™"
Title: President and CEO

MODEL DENTAL OFFICE, LLC.

Signed by:

By: Jolun K. Prawer
Name;JOhn - 69497...
Title: President and CEO
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AGENT:
SWK FUNDING LLC

By: ﬁbﬂlﬁ SILMW

Name: Jody SEAGGE=*
Title: President and CEO

LENDER:
SWK FUNDING LLC

Signed by:

By: )Oib? Slla%$

78353BA558464...

Name: JodT§?aggs
Title: President and CEO
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Execution Version

Biolase, Inc.

Terms and Conditions of

Proposed Senior Secured, Super-Priority
Debtor-in-Possession Credit Facility

The terms outlined below in this Terms and Conditions (this “DIP Term Sheet”) are the terms
and conditions for a senior secured, super-priority debtor-in-possession credit facility (hereinafter
referred to as the “DIP Facility”) to be made available to the Debtors (as defined below). This DIP
Term Sheet, the Interim Order (as defined below), and the Final Order (as defined below) shall
collectively constitute the exclusive and definitive documentation and agreement among the parties
for the DIP Facility (the “DIP Financing Documents ”). Capitalized terms not otherwise defined
herein shall have the meanings ascribed to them in that certain Credit Agreement, dated November
9, 2018, by and among the Debtors and SWK (as such agreement may be modified, amended, or
restated from time to time, the “Pre-Petition Credit Agreement”):

Borrowers:

Amount and Type of Facility:

Agent:
DIP Lenders:

Borrowing Availability:

Biolase, Inc., BL Acquisition Corp., BL Acquisition II, Inc.,
and Model Dental Office, LLC (the “Debtors”™).

After entry of the Interim Order (as defined below), the DIP
Facility will consist of a consolidated, delayed, multi-draw
term loan in the aggregate principal amount of no less than
$5.0 million, (the “DIP Loan Commitment”), which
amount is inclusive of certain amounts outstanding under
the Pre-Petition Credit Agreement that were advanced from
and after September 3, 2024 (estimated to be
approximately $2.5 million) (the “DIP Facility”).

SWK Funding LLC (“SWK?”).
SWK Funding LLC (the “DIP Lenders”).

All new advances under the DIP Facility shall be limited by
the Budget and the Draw Schedule, unless the Termination
Date shall have occurred before any such new advance:

Within this term sheet, the “Draw Schedule” shall mean:

from the Petition Date through November 1, 2024 an
aggregate amount of $1,429,126.00, with the remainder of the
DIP Loan Commitment available after entry of the Final
Order; provided, however, the funding necessary to wind
down the Debtors’ estates after the 363 Sale shall be subject
to a budget agreed to by the Debtors and SWK and subject to
the Final Order.

The Draw Schedule may be modified and amended from
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time to time only with the consent of SWK and the Debtors.

The availability under the DIP Facility may be reduced by
reserves as may be established by SWK in its commercially
reasonable discretion from time to time to reflect, among
other things, contingencies or risks that arise after the date
of this DIP Term Sheet that are reasonably likely to
materially impact the DIP Collateral, the liens of SWK and
the DIP Lenders upon such DIP Collateral, or the business
and operations of the Debtors; provided, however, that the
cumulative amount of any such reserves shall not exceed
ten percent (10%) of the amount of the DIP Facility.

Subject to the Budget Variances (as defined below) (i) the
Debtors’ Budget line items for cash receipts and cash
disbursements (excluding fees and expenses of third party
professionals engaged by or for the benefit of Debtors or
the DIP Lenders (collectively, “Professional Fees”)) shall
each be adhered to, by line item, on a weekly basis and a
cumulative basis for the Budget (as defined below) period
then ending as described below, provided, however, that
amounts not disbursed in a line item shall be deemed to roll
over to subsequent weeks and (ii) the Debtors’
disbursements for Professional Fees (which shall be
reported in a manner so that Professional Fees for each
retained professional shall be reflected on its own line item)
shall be adhered to on a cumulative basis for that portion of
the Budget period then ending, except as to the DIP
Lenders’ Professional Fees (which DIP Lender
Professional Fees shall not be limited by the Budget).

Actual amounts for each cash receipt and cash
disbursement from operations line items (which shall not
and does not include any Professional Fees) may not vary
from the applicable Budget (including any amounts
deemed to roll over from a previous week due to not being
spent) by (i) more than ten percent (10%) by line item on a
trailing three-week basis; or (ii) ten percent (10%) on a
cumulative basis (collectively, the “Budget VVariances”).

On or before the third business day of each week,
commencing with the first week following the Petition
Date, the Debtors shall deliver to SWK an Approved
Budget Variance Report.

Debtors agree to pay the costs and expenses of SWK as set
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forth in the Section titled “Agent Fees and Expenses” below.

The earliest to occur of: (a) the Maturity Date (as defined
below); (b) twenty-eight (28) days after the Petition Date (as
defined below) if the Final Order has not been entered; (c)
acceleration of the obligations under the DIP Facility; (d) the
effective date of a confirmed plan of reorganization or
liquidation that provides for indefeasible payment in full, in
cash of all obligations owing under the DIP Facility and is
otherwise acceptable to SWK in its reasonable discretion;
(e) the date which is the closing date of any sale of all or
substantially all of the Debtors’ assets; (f) the entry of an
order by the Bankruptcy Court (as defined below) (i)
granting relief from the automatic stay permitting
foreclosure of any assets of the Debtors with a value in
excess of $250,000 in the aggregate, (ii) granting any motion
by SWK to terminate the use of cash collateral or lift the
stay or otherwise exercise remedies against any cash
collateral, (iii) appointing a trustee or an examiner with
special powers, or (iv) dismissing or converting the Chapter
11 Case (as defined below); (g) the filing or support by
Debtors of a plan of reorganization that (i) does not provide
for indefeasible payment in full, in cash of all obligations
owing under the DIP Facility and (ii) is not otherwise
acceptable to SWK in its reasonable discretion; and (h) entry
of a Bankruptcy Court order granting liens or claims that are
senior or pari passu to the liens securing the DIP Facility.
The date on which the earliest of clauses (a) through (h)
above occurs and SWK provides notice thereof to the
Debtors being referred to hereinafter as the “Termination
Date.” On the Termination Date, the DIP Facility shall be
deemed terminated, and SWK shall have no further
obligation to provide financing pursuant to the DIP Facility
or DIP Financing Documents, except for funding of the
Carve Out.

Interest on all outstanding advances under the DIP Facility
shall accrue from and after the Petition Date at a per annum
rate equal to the non-default rate of interest in force under the
Pre-Petition Credit Agreement as of the Petition Date (the
“Non-Default Interest Rate™).

Interest with respect to any outstanding obligations under
the Pre-Petition Credit Agreement shall, to the extent
permitted by applicable bankruptcy law, accrue from and
after the Petition Date at the rate of interest set forth in the
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Pre-Petition Credit Agreement.

Effective immediately upon the occurrence of an Event of
Default unless waived in writing by SWK, interest on the
outstanding loans under the DIP Facility shall accrue at a
rate that is 2% per annum in excess of the Non-Default
Interest Rate.

The Debtors promise and agree to pay to SWK and the DIP
Lenders all DIP Facility advances, together with interest
thereon accruing pursuant to the DIP Financing
Documents, in full, in cash, at the times set forth in the DIP
Financing Documents, but no later than the Termination
Date.

All unpaid principal, interest, fees, costs and expenses on
the DIP Facility shall be due and payable in full by the
Debtors on the Termination Date, whether at maturity,
upon acceleration or otherwise and if such amounts are not
paid in full in cash, interest, fees, costs, and expenses in
respect of the DIP Facility shall continue to accrue until
paid in full.

Proceeds of the DIP Facility shall be used solely for the
following purposes (and to the extent identified in the
Budget): (a) to fund, after application of all other available
cash, post-petition operating expenses and working capital
needs of the Debtors, including, but not limited to, those
activities required to remain in, or return to, compliance
with laws in accordance with 28 U.S.C. § 1930; (b) to pay
interest, fees and expenses to SWK in accordance with this
DIP Term Sheet (whether or not such amounts are reflected
in the Budget); (c) to fund fees and expenses incurred in
connection with the 363 Sale (as defined below); (d) to pay
permitted pre-petition claims and adequate protection
payments, if any; (e) to pay Professional Fees provided for in
the Budget, including the funding of the Carve Out; and (f)
to pay other costs and expenses of administration of the
Chapter 11 Case.

Proceeds of the DIP Facility or cash collateral shall not be
used (a) to permit the Debtors, or any other party-in-interest
or their representatives to challenge or otherwise contest or
institute any proceeding to determine (i) the validity,
perfection or priority of security interests in favor of SWK,
the Pre-Petition Agent, the Pre-Petition Lenders or the DIP
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Lenders or (ii) the enforceability of the obligations of the
Debtors or any guarantor under the Pre-Petition Credit
Agreement, any other Pre-Petition Loan Documents, or the
DIP Facility, (b) to investigate, commence, prosecute or
defend (or support any other person or entity in
investigating, commencing, prosecuting, or defending) any
claim, motion, proceeding or cause of action against SWK,
the Pre-Petition Agent, the Pre-Petition Lenders, or the DIP
Lenders and their agents, attorneys, advisors or
representatives including, without limitation, any lender
liability claims or subordination claims, (c) to investigate,
commence, prosecute or defend (or support any other person
or entity in investigating, commencing, prosecuting, or
defending) any claim or proceeding or cause of action to
disallow or challenge the obligations of the Debtors or any
guarantor under Pre-Petition Credit Agreement, any other
Pre-Petition Loan Documents or the DIP Financing
Documents, or (d) to fund acquisitions, capital expenditures,
capital leases, or any other similar expenditure other than
capital expenditures specifically set forth in the Budget and
approved by SWK, provided that a Committee (if any) and its
professionals shall be permitted to investigate the liens,
claims, and potential causes of action against the Pre-Petition
Lenders in connection with the Pre-Petition Credit
Agreement, with such investigation fees not to exceed
$25,000.

The Debtors shall use a cash management system that is the
same as or substantially similar to its pre-petition cash
management system. Any material changes from such pre-
petition cash management system must be acceptable to
SWK in its reasonable discretion. The Interim Order and
Final Order shall provide SWK and the DIP Lenders with a
valid and enforceable lien and security interest on the cash
held in the Debtors’ bank accounts.

As of the date of this DIP Term Sheet, the Debtors owe
certain obligations wunder the Pre-Petition Credit
Agreement and other Pre-Petition Loan Documents. The
lenders party to the Pre-Petition Credit Agreement are
herein referred to collectively as the “Pre-Petition
Lenders” and each individually a “Pre-Petition Lender”)
and SWK, in its role as Agent for the Pre-Petition Lenders,
is hereinafter referred to as the “Pre-Petition Agent.”

5
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Upon entry of the Final Order, any amounts advanced to the
Debtors in respect of the Pre-Petition Credit Agreement from
and after September 3, 2024 (including accrued, unpaid
interest from the Petition Date) shall be deemed obligations
under the DIP Facility.

Amounts owed by Debtors to SWK pursuant to the DIP
Facility (including all accrued interest, fees, costs and
expenses) shall constitute, in accordance with Section
364(c)(1) of the Bankruptcy Code (as defined below), a
claim having priority over any or all administrative
expenses of the kind specified in, among other sections,
Sections 105, 326, 328, 330, 331, 503(b), 506(c), 507(a),
507(b), 726, 1113, or 1114 of the Bankruptcy Code, subject
to payment of the Carve Out.

The DIP Facility (including accrued interest, fees, costs and
expenses) shall be secured, subject and subordinate only to
any valid, properly perfected, enforceable, non-avoidable
prior liens and security interests existing as of the Petition
Date that are senior to the liens and security interests in favor
of the Pre-Petition Agent and/or the Pre-Petition Lenders,
subject to payment of the Carve Out, by first priority senior
and priming liens and security interests (the “DIP Liens”) in
all of the Debtors’ property, including, without limitation, all
of Debtors’ existing and future acquired property and
interests of any nature whatsoever, real and personal,
tangible and intangible, accounts receivable, general
intangibles, payment intangibles, supporting obligations,
investment property, commercial tort claims, inventory,
rolling stock, machinery, equipment, subsidiary capital
stock, chattel paper, documents, instruments, deposit
accounts, contract rights, and tax refunds of the Debtors,
excluding only Avoidance Actions, but including, subject
to entry of the Final Order, Avoidance Proceeds
(collectively, the “DIP Collateral™).

All liens authorized and granted pursuant to the Interim Order
or the Final Order entered by the Bankruptcy Court
approving the DIP Facility or with respect to adequate
protection shall be deemed effective and perfected as of the
Petition Date, and no further filing, notice or act will be
required to effect such perfection.

The Debtors shall stipulate in the Interim Order and Final
Order that (i) the liens of the Pre-Petition Agent and the

6
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other Pre-Petition Lenders securing the Pre-Petition Credit
Facility are valid, perfected, encumber all assets of the
Debtors, and have first priority and (ii) the Debtors have no
claims, offsets or any other causes of action against the Pre-
Petition Agent or any of the Pre-Petition Lenders that
would impair, in any manner, the liens of the Pre-Petition
Agent or any of the Pre-Petition Lenders against the
Debtors’ assets or the obligations of the Debtors to the Pre-
Petition Agent and Pre-Petition Lenders under the Pre-
Petition Credit Facility. The Debtors’ stipulations shall be
binding upon all parties in interest in the Chapter 11 Case,
including any committee that is appointed, unless (i) an
adversary proceeding is filed by any party-in-interest prior
to the expiration of seventy-five (75) days after entry of the
Interim Order (the “Review Period”) against the Pre-
Petition Agent or the Pre-Petition Lenders (as applicable)
challenging the Pre-Petition Agent or the Pre-Petition
Lender’s liens (as applicable) or otherwise asserting estate
claims against the Pre-Petition Agent or the Pre-Petition
Lenders (as applicable), and (ii) a final, non-appealable
judgment is entered against the Pre-Petition Agent or the
Pre-Petition Lenders (as applicable) in such adversary
proceeding; provided, however, that any party-in-interest
that fails to file an adversary proceeding within the Review
Period shall be forever barred from asserting any claims
against the Pre-Petition Agent and the Pre-Petition Lenders
on behalf of the Debtors’ estate, or challenging in any
manner the liens and claims of the Pre-Petition Agent or
the Pre-Petition Lenders against the Debtors. If a chapter
7 or chapter 11 trustee is appointed or elected during the
Review Period, then such period with respect to such
trustee only, shall be the later of (i) the last day of the
Review Period and (ii) the date that is twenty (20) calendar
days after the date on which such trustee is appointed or
elected.

In consideration of the furnishing of the DIP Facility, the
Debtors, subject to the rights of another party to bring a
Challenge Action during the Review Period, and upon
entry of the Final Order, hereby absolutely releases and
forever discharges each of the Pre-Petition Agent and Pre-
Petition Lenders and their affiliates, officers, directors,
employees, attorneys, and other representatives from any
and all claims and causes of action of every kind and nature
that exist on the date hereof, including, but not limited to
with respect to or relating to the Pre-Petition Credit
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Agreement or other Pre-Petition Loan Documents,
including (i) any so-called “lender liability” or equitable
subordination claims or defenses, (ii) any and all claims
and causes of action arising under the Bankruptcy Code,
and (iii) any and all claims and causes of action regarding
the validity, priority, extent, enforceability, perfection, or
avoidability of the liens or claims of the Pre-Petition
Lenders or Pre-Petition Agent.

Upon entry of the Final Order, the Debtors hereby waive
any right to surcharge the prepetition collateral securing the
Pre-Petition Credit Agreement or DIP Collateral, whether
pursuant to Sections 506(c) or 105(a) of the Bankruptcy
Code or any other applicable law.

Upon entry of the Final Order, SWK, the DIP Lenders, the
Pre-Petition Agent and the Pre-Petition Lenders shall not
be subject to the “equities-0f-the case” exception of Section
552(b) of the Bankruptcy Code, the equitable doctrine of
“marshaling,” or any similar claim or doctrine with respect
to any DIP Collateral or collateral securing the Pre-Petition
Credit Agreement.

As adequate protection and in consideration for being primed
by the DIP Lenders’ claims and liens, to the extent of
diminution in the Pre-Petition Lenders’ interests in the
Debtors’ collateral securing the amounts due under the Pre-
Petition Credit Agreement following the Petition Date on
account of granting the Super-Priority Administrative Claim,
granting the DIP Liens, the Debtors’ use of cash collateral, the
subordination of the Pre-Petition Credit Agreement liens
thereto and to the Carve Out, the imposition or enforcement
of the automatic stay under Section 362(a) of the Bankruptcy
Code, and/or otherwise pursuant to Sections 361(a), 363(c)
and 364(d)(1) of the Bankruptcy Code, the Pre-Petition Agent
and Pre-Petition Lenders (a) shall receive a claim having
priority over any and all expenses of the kind specified in,
among other sections of the Bankruptcy Code, Sections 105,
326, 328, 330, 331, 503(b), 506(c), 507(a), 507(b), 726, and
1114, subject to payment of the Carve Out and subject to
the super-priority administrative claims of SWK and the
DIP Lenders under the DIP Facility; and (b) shall have valid,
binding, enforceable and perfected liens in all DIP Collateral,
subject to payment of the Carve Out and the DIP Liens (the
“SWK Adequate Protection Liens”).

The SWK Adequate Protection Liens granted herein in
8
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favor of the Pre-Petition Agent and Pre-Petition Lenders
shall not encumber Avoidance Actions, but, subject to
entry of the Final Order, shall encumber Avoidance
Proceeds.

The Debtors shall promptly pay or reimburse SWK when
invoiced for all reasonable costs and expenses of counsel
(including, without limitation, Delaware counsel) and
financial advisors for SWK, which fees and expenses relate
to the DIP Facility and the administration and interpretation
of, and the enforcement of remedies under, the DIP Facility,
regardless of whether such amounts were incurred before
or after the Petition Date, including but not limited to, due-
diligence, duplication or printing costs, consultation, travel,
and attendance at court hearings, regardless of whether the
DIP Facility is consummated. SWK shall have the right to
charge the DIP Facility for any such fees and costs. Failure to
pay such fees and expenses within ten (10) Business Days of
delivery of the applicable invoice shall be an Event of
Default under the DIP Facility, provided that SWK shall
concurrently provide summary invoices to the U.S. Trustee
and the Committee and allow such parties at least ten (10)
calendar days to review and object to any fees or expenses
requested therein. If any objection is asserted, the
Bankruptcy Court shall decide the issue and the Debtors
shall not be required to pay any disputed portion of such
fees or expenses until the matter is resolved.

The closing of the DIP Facility shall be subject to (a)
approval of the Interim Budget (as defined below) and
Budget by SWK and receipt of all financial information and
projections regarding the Debtors requested by SWK, all in
form and substance satisfactory to SWK in its reasonable
discretion, (b) entry of an Interim Order and the Final Order
approving the DIP Facility, its superpriority administrative
claims and all first priority (subject only to the Carve Out) and
other liens securing the DIP Facility, and containing such
other orders and findings as SWK may require, including
automatic modification of the automatic stay upon the
occurrence of an Event of Default enabling SWK to exercise
certain rights and remedies against the DIP Collateral, which
Interim Order or Final Order, as applicable, shall not have
been modified or amended without approval of SWK, and
shall not have been reversed, vacated or stayed pending
appeal, in form and substance satisfactory to SWK in its
reasonable discretion, (c) SWK’s approval of all material
motions and orders filed in the Chapter 11 Case requiring

9
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the expenditure of cash, and (d) continuation of Debtors’
present cash management system.

The funding of each DIP Facility advance shall be subject
to the following conditions precedent: (a) There shall exist
no Event of Default (or event that would constitute an Event
of Default with the giving of notice or lapse of time) under
any of the DIP Financing Documents, and the
representations and warranties therein shall be true and
correct in all material respects when made; (b) There shall
have occurred no material adverse change in the Debtors’
operations  (financial, environmental, or otherwise),
performance, or properties (other than as a result of the
commencement of the Chapter 11 Case), since the date of
this DIP Term Sheet, that has or could be expected to have a
Material Adverse Effect on the rights and remedies of SWK
or on the ability of the Debtors to perform its obligations
under the DIP Facility; (c) Compliance with Bankruptcy
Rule 4001 and any applicable Local Bankruptcy Rules, the
entry of the Interim Order and the Final Order (as
applicable), together with any other order requested by
SWK authorizing and approving the DIP Facility in form,
substance and amount and providing for the DIP Collateral,
all acceptable to SWK in its reasonable discretion; (d)
Payment of all fees and expenses owing to SWK in
connection with and as provided in the DIP Facility; and (e)
The DIP Financing Documents and the Interim and Final
Orders shall include such waivers, indemnities, and other
provisions as are acceptable to SWK in its reasonable
discretion.

Debtors shall comply with the following affirmative and
negative covenants: (a) compliance with Budget covenants
consistent with the section titled “Budget and Variances,”
(b) the Debtors shall, from and after the Petition Date, satisfy
the Milestones; (c) the Debtors shall not make any
expenditures or authorize any employee or agent of the
Debtors to expend any time with respect to the assets listed
on Schedule 1.1(b) of the Stalking Horse Asset Purchase
Agreement; (d) the Debtors shall, contemporaneously with
closing a sale of substantially all of its assets, remit the net
proceeds of such sale to SWK for immediate application to
the obligations owed to SWK, the DIP Lenders, and the Pre-
Petition Lenders, subject to payment of the Carve Out, the
Budget and any agreed wind-down budget; and (e) the
Debtors shall not take (or refrain from taking) any action that

10
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could reasonably be expected to have a Material Adverse
Effect.

As soon as practicable in advance of filing with the
Bankruptcy Court, Debtors shall furnish to SWK (i) the
motion seeking approval of and proposed forms of the
Interim Order and the Final Order, which motion shall be in
form and substance satisfactory to SWK and the Debtors,
(i) the motions seeking approval of the bidding procedures
and the 363 Sale, and the proposed forms of the orders
related thereto, which shall be in form and substance
satisfactory to SWK and the Debtors, (iii) all other
proposed orders and pleadings related to the DIP Facility,
which orders and pleadings shall be in form and substance
satisfactory to SWK and the Debtors, (iv) any plan of
reorganization or liquidation, and/or any disclosure
statement related to such plan (which plan or disclosure
statement shall comply with the requirements set forth
herein), which shall be in form and substance satisfactory to
SWK and the Debtors, (v) any motion and proposed form of
order seeking to extend or otherwise modify the Debtors’
exclusive periods set forth in Section 1121 of the
Bankruptcy Code, (vi) any motion seeking approval of any
sale of the Debtors’ assets and any proposed form of a
related bidding procedures order and sale order (other than
those with respect to the bidding procedures and the 363
Sale), and (vii) any other motion filed seeking approval of
any matter requiring material expenditures of DIP Collateral
must comply with the Budget (each of which must be in
form and substance satisfactory to SWK and the Debtors).

The Debtors shall conduct a sale process for the sale of
substantially all of its assets in accordance with the
Milestones defined below.

The management team of the Debtors shall oversee the sale
process on behalf of the Debtors and shall exercise its
commercially reasonable best efforts to provide SWK with
access to all potential bidders and other interested parties
and any information provided to the Debtors by such parties.

In addition to the reporting required under the Pre-Petition
Credit Agreement, the Debtors shall, upon request, provide
or cause to be provided to SWK updates and reports regarding
the status of the marketing and sale process of the Debtors.
Debtors shall also cause its management team to be made
available during ordinary business hours and following
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reasonable advance notice to provide periodic telephonic
updates of such reports to SWK from time to time, as
reasonably requested by SWK.

Milestones. The Debtors shall be required to comply with
the following (the “Milestones”):

(@) On or within two (2) days of the Petition
Date, or such later date to which SWK consents in writing
in its sole discretion, the Debtors shall file a motion, in form
and substance acceptable to SWK, requesting entry of the
Sale Procedure Order (as defined below) and seeking
approval of the sale in accordance with the Stalking Horse
Asset Purchase Agreement to the Stalking Horse Bidder, or
such higher bidder as may be identified through the
procedures approved in the Sale Procedure Order as the
Winning Bidder;

(b) On or before the date that is twenty-one (21)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, the Bankruptcy Court
shall have entered the Sale Procedure Order;

(c) On or before the date that is thirty-one (31)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, all competing bids
under the Sale Procedure Order shall have been submitted;

(d) On or before the date that is thirty-five (35)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, an auction under the
Sale Procedure Order shall have occurred (as applicable);

(e) On or before the date that is forty-two (42)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, the Bankruptcy Court
shall have conducted a hearing to approve the 363 Sale;

(f) On or before the date that is forty-five (45)
days after the Petition Date, or such later date to which SWK
consents in writing in its sole discretion, the Bankruptcy Court
shall have entered the Sale Order approving the 363 Sale;
and

(@) On or before the date that is five (5) days after
entry of the Sale Order, provided that the Bankruptcy Court
has waived the stay imposed by Bankruptcy Rule 6004(h) or

12
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such later date to which SWK consents in writing in its sole
discretion, the 363 Sale shall be closed, with proceeds of the
363 Sale paid directly to SWK to be applied to the
obligations under the DIP Facility and Pre-Petition Credit
Agreement, subject to payment of the Carve Out.

Notwithstanding anything to the contrary herein, the
Bankruptcy Court may set dates with respect to the
Milestones beyond the outer dates specified above to
accommodate its own schedule and to the extent the
Bankruptcy Court makes such an extension, the Milestones
hereunder shall be automatically extended by the same period
as the Bankruptcy Court’s extension.

SWK shall have the right to “credit bid” any secured
obligations owed to it by the Debtors in any sale of the
Debtors’ assets.

Following the Termination Date and provided that the
Bankruptcy Court does not enter any order to the contrary,
within five (5) Business Days following the Debtors’ receipt
of a Default Notice as defined below, SWK shall have
customary remedies, including, without limitation, the right
to realize on all DIP Collateral, the right to exercise any
remedy available under applicable law, without the
necessity of obtaining any further relief or order from the
Bankruptcy Court. Consistent with the foregoing sentence,
section 362 relief from the stay in favor of SWK shall be
embodied in any order approving the DIP Facility and the
use of cash collateral.

The term “Default” and “Event of Default” shall mean the
occurrence of any of the following:

e The Chapter 11 Case shall be converted to a case under
Chapter 7 of the Bankruptcy Code or be dismissed or
a motion requesting such relief shall have been filed
which the Debtors fail to timely oppose.

e Filing or support of a proposed plan of reorganization
by the Debtors that does not provide for the
indefeasible payment in full and in cash of Debtors’
obligations outstanding under the DIP Facility, unless
otherwise agreed in writing by SWK in its sole
discretion.

e Entry of an order confirming (or the filing of any
motion or pleading requesting confirmation of) a plan
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of reorganization that does not require the indefeasible
repayment in full, in cash of the DIP Facility as of the
effective date of the plan, unless otherwise agreed in
writing by SWK in its sole discretion.

Appointment of a trustee under Section 1104 of the
Bankruptcy Code without the express written consent
of SWK, or the filing of any motion or other pleading
requesting such relief which the Debtors fail to timely
oppose.

Appointment of an examiner with enlarged powers
(powers beyond those set forth in Section 1106(a)(3)
and (4) of the Bankruptcy Code) under Section 1106(b)
of the Bankruptcy Code without the prior written
consent of SWK, or the filing of a motion or other
pleading requesting such relief which the Debtors fail to
timely oppose.

Entry of an order by the Bankruptcy Court amending,
supplementing, staying, vacating or otherwise
modifying the DIP Facility, the Interim Order, or Final
Order, without the prior written consent of SWK or the
filing of a motion or other pleading requesting such
relief which the Debtors fail to timely oppose.

Any attempt by Debtors to obtain, or if any other party
in interest obtains, an order of the Bankruptcy Court or
other judgment, and the effect of such order or
judgment is to, invalidate, reduce or otherwise impair
SWK’s claims, or to subject any of SWK’s collateral
to a surcharge pursuant to Section 506(c) of the
Bankruptcy Code.

The Debtors shall request approval of any postpetition
financing, other than the DIP Facility, that would not
immediately repay all DIP Facility obligations, in full,
in cash, on the date of the closing of such postpetition
financing.

Debtors shall apply for an order substituting any assets
(other than cash) for all or any portion of the DIP
Collateral.

Other than with respect to the Carve-Out, entry of an
order granting liens or claims that are senior or pari
passu to the liens granted on the DIP Collateral in
favor of SWK and/or the DIP Lenders under the DIP
Financing Documents.
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The Debtors shall assert that any of the DIP Liens are
invalid, or any DIP Liens granted to the DIP Agent or
DIP Lender shall be determined to be invalid.

Any payment on, or application for authority to pay
any pre-petition claim owing to terminated employees
or lease rejection damages without prior written
consent of SWK or as otherwise set forth in the Budget.

If at any time prior to the conclusion of the sale
process, SSG ceases to be engaged by the Debtors,
ceases to be involved in the sale process, or the sale
process is halted without the DIP Agent’s consent.

A final order is entered granting any secured creditor
(other than SWK) with a claim in excess of $250,000
relief from the automatic stay.

Failure to make all payments under the DIP Facility
when due (and after giving effect to any applicable
grace period).

Failure to pay any post-petition material indebtedness
when due (and after giving effect to any applicable
grace period).

Breach of any covenant set forth in any DIP Financing
Document.

Any material representation or warranty by Debtors is
incorrect or misleading in any material respect when
made.

Exclusivity shall have been terminated by the Debtors
or the Debtors shall have agreed to any such termination.

After entry thereof, either of the Sale Procedure Order
or the Sale Order shall cease to be in full force and
effect, shall have been reversed, stayed, vacated or
subject to stay pending appeal or shall have been
modified or amended without the prior written consent
of SWK.

Debtors shall take (or support any other Person in
taking) any action in order to restrict or prohibit SWK
or any DIP Lender or Pre-Petition Lender from
submitting a “credit bid” for any assets of the Debtors
used as all or part of its bid an amount of secured
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obligations owed to it by the Debtors.

e Any Challenge Action (as such term is defined in the
Interim Order or the Final Order) is commenced by the
Debtors against the Pre-Petition Agent or any Pre-
Petition Lender.

e The commencement of an action or filing of a motion
by the Debtors challenging the rights and remedies of
SWK or the DIP Lenders under the DIP Financing
Documents or that is otherwise inconsistent with the
DIP Financing Documents.

e The Debtors fail to disburse the sale proceeds to the
DIP Lenders substantially contemporaneously with
the closing of the 363 Sale, subject to payment of the
Carve Out.

The Debtors shall indemnify and hold SWK, the DIP
Lenders, and their officers, directors, employees and
formally engaged formally engaged agents (including all
of their professionals) (each an “Indemnified Party”)
harmless from and against any and all claims, damages,
losses, liabilities and expenses (including, without
limitation, all reasonable fees and disbursements of
attorneys and other professionals) to which any Indemnified
Party may become liable or which may be incurred by or
asserted against any Indemnified Party, in each case in
connection with or arising out of or by reason of any
investigation, litigation or proceeding arising out of or
relating to or in connection with the DIP Facility, the DIP
Financing Documents, any obligation, or any act, event or
transaction related or attendant thereto or any use or
intended use of the proceeds of the DIP Facility, except to
the extent the same is found in a final, nonappealable
judgment by a court of competent jurisdiction to have
resulted from such Indemnified Party’s gross negligence,
fraud, willful misconduct, or breach of their obligations
under the DIP Facility. Notwithstanding the foregoing,
the Debtors shall not indemnify any Indemnified Party for
costs, expenses, or liabilities incurred in connection with
a successful Challenge Action brought in accordance with
Paragraph 27 of the Interim Order. The indemnification
terms and conditions of the Pre-Petition Credit Agreement
are hereby incorporated in this DIP Term Sheet.

The DIP Financing Documentation shall be governed by the
laws of the state of New York, subject to applicable federal
bankruptcy laws.
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Other Definitions:

#509079622

“363 Sale” means the sale of all or substantially all of the
assets of the Debtors under Section 363 of the Bankruptcy
Code.

“Approved Budget Variance Report” means a current
report that: (i) details the actual amount of cash receipts
and disbursements for the prior week for each line item
included in the Budget (on a weekly and cumulative
basis), (ii) compares such actual cash receipts and
disbursements (on a line item by line item basis) with the
weekly and cumulative budgeted amounts for each such
line item set forth in the Budget for such period, and (iii)
provides an explanation for all variances between
budgeted and actual amounts. Each Approved Budget
Variance Report will be certified as true and correct by the
Debtors’ chief financial officer or chief executive officer.

“Auction” means an auction held in connection with the
363 Sale and in accordance with the provisions set forth in
the Sale Procedure Order.

“Avoidance Actions” means any causes of action that could
be brought under Sections 544-548 of the Bankruptcy Code
or any applicable state fraudulent transfer or similar statute.

“Avoidance Proceeds” means the proceeds received from,
or property recovered in respect of, Avoidance Actions.

“Bankruptcy Code” means Title 11 of the United States
Code (11 U.S.C. § 101 et seq.), as amended.

“Bankruptcy Court” means the United States Bankruptcy
Court for the District of Delaware presiding over the
Chapter 11 Case.

“Budget” means the budget of Debtors relative to the
operations of the Debtors in the Chapter 11 Case for any
fiscal period, as delivered to SWK in form and substance
satisfactory to SWK. A Budget for the first 8 weeks of the
Chapter 11 Case (the “Interim Budget”) must be approved
by SWK and must be attached to the Interim Order. A
Budget covering the period from the date of entry of the
Final Order through the Maturity Date must be delivered by
the Debtors to SWK (and approved by SWK in its sole
discretion) at least two (2) Business Days before any
hearing related to final approval of the DIP Facility and
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must be attached to the Final Order.
“Carve Out” means the sum of:

@ all fees required to be paid to the Clerk of the Court
and the U.S. Trustee pursuant to 28 U.S.C. § 1930(a) plus
interest at the statutory rate (collectively, the “Statutory
Fees”);

(b) all reasonable fees and expenses up to $10,000
incurred by a trustee under Section 726(b) of the
Bankruptcy Code;

(©) all unpaid postpetition fees and expenses of the
professionals retained by the Debtors pursuant to Sections
327, 328, or 363 of the Bankruptcy Code (the “Debtor
Professionals’) and by the Committee (if any) pursuant to
Sections 328 or 1103 of the Bankruptcy Code (the
“Committee Professionals” and, together with the Debtor
Professionals, the “Chapter 11 Professionals™), but only
to the extent that such fees and expenses are (i) incurred
before or on the first Business Day after delivery by the DIP
Agent of a notice of a Termination Event, (ii) within the
cumulative amounts set forth in the Budget approved by
SWK for such Chapter 11 Professional as of the date of
the Termination Event, and (iii) allowed at any time by the
Bankruptcy Court under Sections 330, 331, or 363 of the
Bankruptcy Code;

(d) postpetition fees and expenses of (i) the Debtor
Professionals incurred after the first Business Day
following delivery by the DIP Agent of a notice of the
occurrence of a Termination Event in an aggregate amount
not to exceed $100,000 to the extent such fees and
expenses are allowed at any time by the Bankruptcy Court
under Sections 330, 331, or 363 of the Bankruptcy Code
and (ii) the Committee Professionals incurred after the
first Business Day following delivery by the DIP Agent of
a notice of the occurrence of a Termination Event in an
aggregate amount not to exceed $15,000, to the extent
such fees and expenses are allowed at any time by the
Bankruptcy Court under Sections 330, 331, or 363 of the
Bankruptcy Code.

Provided, however, that in no event shall the Carve Out
for each Chapter 11 Professional exceed the cumulative
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amounts for postpetition fees set forth for such
professional in the Budget.

Provided, further, however, that the Carve Out for
Chapter 11 Professionals shall be first paid from any
retainers or any professional expense escrow account
established by the Debtors.

The Carve Out shall not include payment for any fees and
expenses, if any, of the Chapter 11 Professionals incurred
directly or indirectly, in respect of, arising from or relating
to:

(1) the initiation, joinder, support, or prosecution of any
action contesting the indebtedness owed to SWK, the DIP
Lenders, the Pre-Petition Agent, or the Pre-Petition
Lenders, or the validity of any liens granted to SWK, the
DIP Lenders, the Pre-Petition Agent, or the Pre-Petition
Lenders;

(if) preventing, hindering or otherwise delaying (or
supporting any other person or entity in preventing,
hindering or otherwise delaying), whether directly or
indirectly, the exercise by SWK or the Pre-Petition Agent
of any of its rights and remedies under the Interim Order,
Final Order, or documents comprising the DIP Facility,
DIP  Financing Documents, Pre-Petition Credit
Agreement, or other Pre-Petition Loan Documents;

(iii) the commencement, support, or prosecution of any
action or proceeding of any claims, causes of action or
defenses against SWK, the DIP Lenders, the Pre-Petition
Agent, the Pre-Petition Lenders or any of their respective
officers, directors, employees, agents, attorneys, affiliates,
successors or assigns, including, without limitation, any
attempt to recover or avoid any claim or interest from
SWK, the DIP Lenders, the Pre-Petition Agent, or the Pre-
Petition Lender;

(iv) any request to borrow money other than pursuant to
the terms of the Interim Order, the Final Order, or the DIP
Financing Documents;

(v) with respect to the Debtors, any of the Debtor

Professionals, or any of their successors or assigns

(including, without limitation, any trustee, responsible
19
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officer, examiner, estate administrator or representative or
similar person appointed in a case for the Debtors under
any chapter of the Bankruptcy Code) performing or
commencing any investigation or litigation (whether
threatened or pending) by the Debtors with respect to any
matter released or to be released, waived, or to be waived,
or specified as not subject to challenge by the Debtors
pursuant to the Interim Order or Final Order; or

(vi) for any other purpose for which proceeds of the DIP
Facility may not be used pursuant to this DIP Term Sheet.

“Chapter 11 Case” means the voluntary Chapter 11 case
commenced by the Debtors in the Bankruptcy Court.

“Committee” means any statutory committee appointed
in the Chapter 11 Case.

“Final Order” means a final, non-appealable order of the
Bankruptcy Court, that, without limitation, approves the
DIP Facility and grants the liens and security interests
contained therein, on terms satisfactory to SWK in its
reasonable discretion.

“Interim Order” means an interim order of the
Bankruptcy Court authorizing Debtors, among other
things, to obtain interim financing and incur post-petition
indebtedness on terms satisfactory to SWK in its
reasonable discretion.

“Material Adverse Effect” means (a) a material adverse
change in, or a material adverse effect upon, the
operations, business, assets, properties, liabilities (actual
or contingent) or financial condition of the Debtors; (b) a
material impairment of the rights and remedies of any of
the DIP Agent, DIP Lender, Pre-Petition Agent, or Pre-
Petition Lenders under any of the DIP Financing
Documents, Pre-Petition Credit Agreement, or other Pre-
Petition Loan Documents, (c) a material adverse effect on
the Debtors’ ability to perform any of its material
obligations under the DIP Financing Documents, Pre-
Petition Credit Agreement, or other Pre-Petition Loan
Documents , or (d) a material adverse effect upon the
legality, validity, binding effect, or enforceability against
the Debtors of any of the DIP Financing Documents, Pre-
Petition Credit Agreement, or other Pre-Petition Loan
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Documents.

“Maturity Date” means the date that is one hundred
twenty (120) days after the Petition Date, or such later date
to which SWK consents in writing.

“Petition Date” means the date on which the Chapter 11
Case was filed with the Bankruptcy Court.

“Pre-Petition Loan Documents” means, collectively, the
Pre-Petition Credit Agreement, and each other document
relating to, and executed in connection with, the credit
facility governed by the Pre-Petition Credit Agreement.

“Sale Order” means the order entered by the Bankruptcy
Court that is either (i) in form and substance satisfactory to
SWK and the Debtors or (ii) that pays in full the DIP
Obligations, and that, among other things, approves the
363 Sale, the results of the Auction (if applicable) and the
Winning Bidder’s bid.

“Sale Procedure Order” means an order in form and
substance satisfactory to SWK approving the bidding
procedures to be applicable to the 363 Sale.

“SSG” means SSG Capital Advisors, Inc.

“Stalking Horse Asset Purchase Agreement” means an
asset purchase agreement by and among the Debtors and
the Stalking Horse Bidder that provides for the purchase and
sale of substantially all of the assets of the Debtors, which
third party purchaser and asset purchase agreement are
satisfactory to SWK in its reasonable discretion.

“Stalking Horse Bidder” shall mean PIPStek LLC.

“Termination Event” means the occurrence of the earlier
of:

(i) an Event of Default under the DIP Facility; or

(ii) the Debtors’ failure to comply with the terms of the
DIP Financing Documents (including, without limitation,
their failure to comply with the Budget, subject to the
Budget Variances and any other approved variances).
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“Winning Bidder” means the bidder that (a) agrees (at the
Auction if applicable) to purchase all or substantially all of
the assets of the Debtors pursuant to the Stalking Horse
Purchase Agreement, and (b) is acceptable to SWK.

22
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed and delivered by their duly authorized officers as of the date first set forth above.

#509079622

BORROWERS:

BIOLASE, INC.

Signed by:
By: (—MMN K. Brawr
Name: John R. Beagpeeszsososo7..
Title: President and CEO

BL ACQUISITION I, INC.

Signed by:

By: ﬁb{bl/\, K. Brawr

Nai'ne: John R B &g
Title: President and CEO

BL ACQUISITION I, INC.

Signed by:

By: ﬂo(w\, K. Brawr

Name: John R. B&a/&™™"
Title: President and CEO

MODEL DENTAL OFFICE, LLC.

Signed by:

By: Jolun K. Prawer
Name;JOhn - 69497...
Title: President and CEO
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AGENT:
SWK FUNDING LLC

By: ﬁbﬂlﬁ Sfa/ﬁ

Name: Jody SEAGGE=*
Title: President and CEO

LENDER:
SWK FUNDING LLC

Signed by:

By: )Oib? Slta%$

78353BA558464...

Name: JodT§?aggs
Title: President and CEO
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Conformed Through Eleventh Amendment

CREDIT AGREEMENT
among

BIOLASE, INC.,
as Borrower,

SWK FUNDING LL(
as Agent, Sole Lead Arranger and
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CREDIT AGREEMENT

This CREDIT AGREEMENT (as may be amended, restated, supplemented, or otherwise modified
from time to time, this “Agreement”) dated as of November 9, 2018 (the “Closing Date™), among
BIOLASE, INC., a Delaware corporation (“Borrower™), the financial institutions party hereto from time to
tfime as lenders (each a “Lender” and collectively, the “Lenders™ and SWK FUNDING LLC (in its
individual capacity, “SWK™), as Agent for all Lenders.

In consideration of the mutual agreements herein contained, the parties heré

Section 1 Definitions: Interpretation.
1.1 Definitions.

d transactions foz the purpose of or lesaltmg,
directly or mduectly, in (1) the acqumtlon of all or substar 1aliy
Per uisition of in excess of ﬁfty percent
(50%) of the capital stock, paﬂnelshlp interests, me bershlp mfm ests or eqmty of any Person or otharwzse
causing any Person to become a Subsidiary, (¢):thé
(excluding, for purposes of Section 7.10 her
foﬂh on Schedule 11 heleto) or (d) a m'

ich Pelson ® any empiayee managel ofﬁcer or dir ecior
of such Person and (c) with resp ect to any enj e,

owever, that nomﬂhstandmg anythmg fothe contrazy hCl ein, the,
of this Agreement.

Approved AR Toan Facility shall have the meaning set forth in Section 10.22.

Approved Fund means (a) any fund, trust or similar entity that invests in commercial loans in the
ordinary course of business and is advised or managed by (i) a Lender, (ii) an Affiliate of a Lender, (iii) the
same investment advisor that manages a Lender or (1v) an Affiliate of an investment advisor that manages
a Lender or (b) any finance company, insurance company or other financial institution which temporarily
warehouses loans for any Lender or any Person described in clause (a) above.

-1-
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Assignment Agreement means an agreement substantially in the form of Exhibit A.

Authorization shall have the meaning set forth in Section 5.22(b).

Borrower shall have the meaning set forth in the Preamble.

Business Day means any day on which commercial banks are open for commercial banking

business in Dallas, Texas, and, in the case of a Business Day which relates to the calculation of LIBOR, on
which dealings are carried on in the London interbank Eurodollar market.

Capital Lease means, with respect to any Person, any lease of (or otly “agreement: contveying the

- right to use) any real or personal property by such Person that, in conformity w1th GAAI? s T
as a capital lease on the balance sheet of such Person; provided that, notwi
event will any lease that would have been categorized as an operating,
with GAAP prior to giving effect to the Fmanmal Accounting Stan
Update 2016-02, Leases (Topic 842), issued in February 2016, or %
to the Closing Date be considered a capital lease for purposes of

1ssued by a Lender or 1ts holdmfr
P-I” by Moody’s Investors Sewxce
a certificate of deposit) or banker’s
ovemight Federal Fm}ds transaction

! nstifuition and has a combmed capital and surplus
00). (d), any repmchase agleement entered mto Wlth any

( “of the type descnbed m any of clauses (a) thlough
the time stuch’ repurchase avleement is enteled into of not less than

by a fully perfected security interest i
(c) above and (if) has a market valu

tiaccounts or mutual funds which mvest exclusively or
substantxaliy in asseta satlsfymg thc foreg 1equuements (i) cash and (g (b) other short-tenn investments
utilized by Foreign Sub51d1anes in accor "
in investments of a type

writing by Agent.

meaning Rules 13((1) 3 and 13(d) 5 under the Exchanoe Act), dnectly or
e than fifty-one percent (51%) of the issued and outstandmg voting Equity

mdzrectly,
Intere;

(ii) fifty percent (50%) or more of the members of the Board of Directors (or
other apphc'ible governing body) of Borrower on any date shall not have been (x) members of the
Board of Directors (or other applicable governing body) of Borrower on the date twelve (12)
months prior to such date or () approved (by recommendation, notnination, ratification, election
or otherwise) by Persons who constitute at least a majority of the members of the Board of Directors

-2
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(or other applicable governing body) of Borrower as constituted on the date twelve (12) months
prior to such date;

(iii) ~ Borrower shall at any time fail to own, directly or indirectly, one hundred
percent (100%) of the Equity Interests of each of its Subsidiaries;

(iv)  [reserved];

W) any “change in/of control” in any document goverhing I
Party (other than any Loan Documents) in excess of $1,000,000, individually or in'the:;
which gives the holder of such indebtedness the right to accelerate or gtheérwise require:payment of
such indebtedness prior to the maturity date thereof: or L B, *

(vi)  the sale of all or substantially all of’
Subsidiaries or any merger, consolidation or acquisition by
which does not result in such Person being the sole surv
Section 7.4(a).

Closing Date shall have the méam’ng set forth in the Prea

Closing Date Warrant means that certain warran
Closing Date.

CMS means the Centers for Medicare and Medicaid Services of the United States of America.

COC Prepayment Fee has the meanj

Collateral has the meaning set for

ection 2.83.

ec and Collateral Agreement.

Collateral Access Agreement incans an agreement in form and substance reasonably satisfactory
to Agent pursuant to which a mortgagee or lessor, of real property on which Collateral (or any books and
records) is stored or otherwise loeated, or a‘warchouseman, processor or other bailee of Inventory or other
property owned by any Loan Partyzacknowledges the Liens of Agent and waives (or, if approved by Agent,
subordinates) any Liens held by such Person-on such property, and, in the case of any such agreement with
a mortgagee or lessor, permits Agent'reasonable access to any Collateral stored or otherwise located
thereon.

Collateral Documnents méang; collectively, the Guarantee and Collateral Agreement, the IP Security
Agreement, each.Collateral Atcess Agreement, any mortgage delivered in connection with the Loan from
time fo time, ea . Conifrol Agreement and each other agreement or instrument pursuant to or in
connection with-which any;”_ oan Party or any other Person grants a Lien in any Collateral to Agent for the
benefit of {:_ﬁt and Lenders, each as amended, restated or otherwise modified from time to time.

Comtnitment means, as to any Lender, such Lender’s Pro Rata Term Loan Share.
Comghaia_ce Certificate means a certificate substantially in the form of Exhibit B.
Consolidated Net Income means, with respect to any Person and its Subsidiaries, for any period,

the consolidated net income (or loss) of such Person and its respective Subsidiaries for such period, as
determined under GAAP.
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Consolidated Unencumbered Liquid Assets means as of any date of determination (i) any Cash
Equivalent Investment owned by Borrower and its Subsidiaries on a consolidated basis which are not the
subject of any Lien or other arrangement with any creditor to have its claim satisfied out of the asset (or
proceeds thereof) prior to the general creditors of Borrower and such Subsidiaries other than the Lien for
the benefit of Agent and Lenders and any Liens granted to the lenders under the Approved AR Loan
Facility, minus (ii) the aggregate amount of Borrower’s accounts payable under GAAP that are ninety (90)
days or more past due the invoice date for such accounts payable.

Contingent Obligation means any agreement, undertaking or arrangement
guarantees, endorses or otherwise becomes or is contingently liable upon (by dire
contingent or otherwise, to provide funds for payment, to supply funds to or otherwise to inves

n a debtor,

or otherwise to assure a creditor against loss) any indebtedness, obligation or.other ha‘bthty‘éo‘f any other

1); or gudrantees the payment
“The amount of any Person’s
oe the amount for which the Person

Person (other than by endorsements of instruments in the course of colle
of dividends or other distributions upon the shares of any other Persos
obligation in respect of any Contingent Obligation shall be deemed t
obligated thereon is reasonably expected to be liable or responsib

Controlled Group means all members of a ¢
controlled group of trades or businesses (whether
together with a Loan Party, are treated as a single:
of ERISA. ;

arty’s (or if referring to another Person, such other
ght, i.i:iﬂé;-;..,and interest in and to: (i) copyrights, rights and
copyright, all applications, registrations and recordings relating
ed in the United States Copyright Office or in any similar office
any political subdivision thereof, or in any other country,
regoing; and (if) all renewals of any of the foregoing.

Copyrights shall mean all of ea
Person’s) now existing or hereafter acq
interests in copyrights, works protectabl
to the foregoing as may at any time b

Debt of any Person ne; hout“duplication, (a) all indebtedness of such Person for borrowed
money, (b) all indebtedness evidenced by bonds, debentures, notes or similar instruments to the extent the
same would appear as afiability (excluding footnotes) in accordance with GAAP, (c) all obligations of such
' ital Leases which have been or should be recorded as liabilities on a balance
sheet of such Pery daticé with GAAP, (d) all obligations of such Person to pay the deferred
purchase price o services (excluding trade accounts, accrued expenses, current accounts and
similar obligations payab the ordinary course of business (including on an intercompany basis)), other
than royalty payments of inilestone payments made or to be made by such Person from time to time in
ion with an Acquisition, (e) all indebtedness secured by a Lien on the property of such Person,
whether or Tibt such.indebfedness shall have been assumed by such Person (with the amount thereof being
measured as the lesser 6f (x) the aggregate unpaid amount of such indebtedness and () the fair market value
of such propeity), (f) all reimbursement obligations, contingent or otherwise, with respect to the face
amount of lettérs,of credit (whether or not drawn), banker’s acceptances and surety bonds issued for the
account of such Person, other than obligations that relate to trade accounts payable in the ordinary course
of business, (g) all net Hedging Obligations of such Person, (h) all Contingent Obligations of such Person
in respect of Debt referred to in clauses (a) through (g) above and clause (i) below, in each case, of others,
(i) all indebtedness of any partnership of which such Person is a general partner except to the extent such
Person is not liable for such Debt, and (j) all obligations of such Person under any synthetic lease

-4 -
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transaction, where such obligations are considered borrowed money indebtedness for tax purposes but the
transaction is classified as an operating lease in accordance with GAAP. For the avoidance of doubt,
notwithstanding anything to the contrary set forth herein, intercompany advances in the ordinary course of
business in respect of operating costs (such as cash management obligations, royalty fees and transfer
pricing) shall not constitute Debt.

Debtor Relief L.aw means, collectively: (a) Tifle 11 of the United States Code, 11 U.S.C. § 101 et.
seq., as amended from time to time, and (b) all other United States or foreign applicable liquidation,
conservatorship, bankruptcy, moratorium, rearrangement, receivership, insolver reorganization or
similar debtor relief laws from time to time in effect affecting the rights of credity ch case
as amended from time to time.

notice or both, constitute an Event of Default.

Default Rate means a rate per annum equal to the lesser of
Rate, or (ii) the maximum rate of interest permitted to be charged |
this Agreement until paid.

Deposit Account means, individually and collecti ther depository accounts of a
Loan Party. ;

-afty Loan, Party, (a) any sale, lease, assignment or
ut specifically excluding any license or sublicense,
sndemnation, expropriation, confiscation,
ing (i) the sale of inventory or Product in the
quity Interests by Borrower or any Subsidiary and
;. (iv), (vi), (xiif), (x) and/or (xv) and (iv) any other

ale, lease, assignment, transfer, condemnation,

Disposition means, as to any asset or rigl
other transfer (other than to any other Loan Part
(b) any loss, destruction or damage thereof
requisition, seizure or taking thereof, in each
ordinary course of business, (ii) any sale o
(iif) sales or dispositions in reliance on Section 7.4 _
Disposition where the Net Cash Proceeds
expropriation, confiscation, requisi
Fiscal Year.

Division means, with x

(2) or more separate such Pgrsons, with the“dividing Person either continuing or terminating its existence

as part of such division, including as contemplated under Section 18-217 of the Delaware Limited Liability

Act for limited liability:Companies ed under Delaware law, or any analogous action taken pursuant to

any other applicable law with respect to any corporation, limited liability company, partnership or other
vide,” when €apitalized, shall have a correlative meaning.

Drug.4 pplicéi"itiq_» means a new drug application, an abbreviated drug application, or a product
license application for.any Product, as appropriate, as those terms are defined in the FDA Law and
Regulation.

EBITDA means, for any Person and its Subsidiaries for any period, Consolidated Net Income for
such period plus, to the extent deducted in determining such Consolidated Net Income for such period (and
without duplication), (i) Interest Expense, (ii) tax expense (including tax accruals), (jii) depreciation and
amortization, (iv) nonrecurring cash fees, costs and expenses incurred in connection with the Acquisitions
of product licenses and product lines from a third party, and milestone and royalty payments to any third
party, in relation to any Material Contract or any other Acquisition made prior to the date of this Agreement,

-5
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(v) non-cash expenses relating to equity-based compensation or purchase accounting, (vi) non-cash charges
reducing Consolidated Net Income, (vii) fees, premiums, expenses and other transaction costs incurred in
connection with the negotiation and entry into this Agreement and the Approved AR Loan Facility and
(viii) other non-recurring and/or non-cash expenses or charges approved by the Agent.

Elapsed Period has the meaning set forth in Section 2.9.1(a).
Environmental Claims means all claims, however asserted, by any Governinental Authority or

other Person alleging potential liability or responsibility for violation of any Env
release or injury to the environment or any Person or property.

Environmental Laws means all present or future foreign, federal, staf
common law duties, rules, regulations, ordinances and codes, together i ik
directed duties, requests, licenses, authorizations and permits of, and agr ments with, any chemmental
Authority, in each case relating to any matter arising out of or relating e effect of the environment on
health and safety, or pollution or protection of the environment or wor i '
relating to the presence, use, production, generation, handlin
distribution, discharge, release, control or cleanup of any Haza

and any othe1 capﬁal stock or other equity owneISth um p ch-Person authorized from time to time,
and any other shares, options, interests, participations £ ents (however designated) of or in

one or more of the foregomg

Event of Defanlt means any of

Fair Valuation‘shall mean the determination of the value of the consolidated assets of a Person by
the Borrower 6d faith on the basis of the amount which may be realized by a willing seller within a
reasonable time:through collection or sale of such assets at market value on a fromg concern basis to an
interested buyer who is willing to purchase under ordinary selling conditions in an arm’s length transaction.

FATCA means Sections 1471 through 1474 of the IRC and any current or future regulations
thereunder or official interpretations thereof.
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EFD&C Act means the Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §§ 301 et seq., as amended.

EDA means the Food and Drug Administration of the United States of America.

EDA Law and Regulation means the provisions of the FD&C Act and all applicable legulatzons
promulgated by the FDA.

FDA Products means any finished products sold by Borrower or any of th
itself or for a third party that are subject fo applicable Health Care Laws.

Federal Funds Effective Rate means, for any day, the greater of (a) the 1a
Reserve Bank of New York based on such day’s Federal funds fransactions by 4deposﬁa ,_,mstltutmns (as
determined in such manuer as the Federal Reserve Bank of New York shall set forthion its public website
from time to time) and pubhshed on the next succeeding day on which mmcrc;al banks are open for
commercial banking business in New York, New York, by the Federa ank of New York as the
Federal funds effective rate and (b) 0%. '

Fiscal Quarter means a calendar quarter of a Fiscal Ye

Foreign Lender means any Lender that
Section 7701(a)(30) of the IRC.

govelmnent department or Person exercising executive, legislative,
Judlmal regulatory 6t admmlstranve functions of or pertaining to government and any corporation or other
2 tioIled {(through stock or capital ownership or otherwise) by any of the foregoing,
whether domestic “or foreign. ™ Govermncntal Authonty shall mclude any agency, branch or other

¢-and Collateral Agreement means the Guarantee and Collateral Agreement dated as of
ecuted by each Loan Party signatory thereto in favor of Agent for the benefit of Agent

and Lenders.

Hazardous Substances means hazardous waste, pollutant, contaminant, toxic substance, oil,
hazardous material, chemical or other substance regulated by any Environmental Law.
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Health Care Laws mean all foreign, federal and state fraud and abuse laws relating to the regulation
of healthcare products, pharmaceutical products, laboratory facilities and services, healthcare providers,
healthcare professionals, healthcare facilities, clinical research facilities or healthcare payors, including but
not limited to (i) the federal Anti-Kickback Statute (42 U.S.C. (§1320a-7b(b)), the Stark Law (42 USs.C
§1395nn and §1395(q)), the civil False Claims Act (31 U.S.C. §3729 et seq.), TRICARE (10 U.S.C. Section
1071 et seq.), Section 1320a-7 and 1320a-7a of Title 42 of the United States Code and the regulations
promulgated pursuant to such statues; (ii) the Health Insurance Portability and Accountability Act of 1996
(Pub. L. No. 104-191), as amended by the Health Information, Technology for Eciomic ar
Health Act of 2009 (collectively, “HIPAA”), and the regulations promulgated th i
(Title XVIII of the Social Security Act) and the regulations promulgated thereurider
XIX of the Social Security Act) and the regulations promulgated thereunder;
applicable requirements, regulations and guidances issued thereunder by the FDA (including FDA Law and
Regulation); (vi) quality, safety and accreditation standards and requirements-of all applicable foreign and
domestic federal, provincial or state laws or regulatory bodies; (vii). plicable licensure laws and
regulations; (viii) all applicable professional standards regulatin
professionals, healthcare facilities, clinical research facilities or healthcaie payors; and (ix) any and all other
applicable health care laws (whether foreign or domestic), regulations, méan | provisions, policies and
administrative guidance, including those related to the corporate practi cdicine, fee-splitting, state
anti-kickback or self-referral prohibitions, each of clauses (i) lay be amended from time to
time.

; iability of such Person under any

ap agr t or collar agreement, and any other
1son ggainst fluctuations in interest rates, currency
f any il

interest rate, currency or commodity swap agreem
agreement or arrangement designed to protect a’
exchange rates or commodity prices. The am,
Obligation shall be deemed to be the termi
of such Person in accordance with GAA

lemark Licenses (as defined in the Guarantee and Collateral
l-registrations or applications for registrations which have
after réon throughout the world; Copyrights (including Copyrights
for computer programs, but €xcluding commercially available off-the-shelf software and any Intellectual
Property rights relatin opyright Licenses (as defined in the Guarantee and Collateral

proprietary information; Trade
Agreement), internet domai

defined in the Guarantee and Collateral Agreement); industrial design
trial designs; license agreements related to any of the foregoing and income
] writigs, computer tapes or disks, flow diagrams, specification sheets, computer
software; 50 ect codes, executable code, data, databases and other physical manifestations,
embodiments or incorporations of any of the foregoing; customer lists and customer information, the right
to sue for all past,‘present and future infringements of any of the foregoing; all other intellectual property;
and all commo and other rights throughout the world in and to all of the foregoing.

applications
therefrom

Intercreditor Agreement means any intercreditor or similar agreement (in form and substance
acceptable to Agent in its commercially reasondble (from the stand point of a secured lender) discretion)
entered info between Agent and the lender(s) (or an agent on their behalf) under any Approved AR Loan
Facility in accordance with Section 10.22 hereof, as each may be amended, restated, supplemented, or
otherwise modified from time to time,

~-8-
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Interest Expense means for any Person and its Subsidiaries for any period the consolidated interest
expense of such Person and its Subsidiaries for such period (including all imputed interest on Capital
Leases) determined in accordance with GAAP.

Inventory has the meaning set forth in the Guarantee and Collateral Agreement as the context
requires.

Investment means, with respect to any Person, (a) the purchase of any debt ‘or. equxty secunty of
any other Person, (b) the making of any loan or advance to any other Person, (¢) ini i i
respect to a Contingent Obligation in respect of Debt of any other Person (othe
advances to employees in the ordinary course of business) or (d) the making ¢

Investors means Latry Feinberg, Jack Schuler and their respectiv_.

ior a three (3) month penod rounded upwards f ;eces:.afy, to the nearest 1/8 0of 1%. The rate is set by the
ICE Benchmark A(hnnustmtlon.a ef 11:007%; ondon time) as determined two (2) Business Days prior
ent Date immediately following such determination date

( izig source acceptable to Agent) no longer reports the LIBOR
that the tate 50 1eported no Iongel accmately reflects the rate

‘Aecurately 1eﬂects the 1ate available to Agent in the London Interbank
,placement index that approximates as near as possible such prior index.
(1) if at any time Agent defermines (which determination shall be conclusive
IBOR Rate is no longer available for determining interest rates for loans or
, then Agent shall, in consultanon wzth Borrower, endeavor to estabhsh an

enter info an a endment fo this Agreement to reflect such alternate rate of interest and such other related
changes to this Agreement as may be applicable, and (if) in no event shall the “LIBOR Rate” or any such
altemate rate of interest to the LIBOR Rate ever be less than one and one-quarter of one percent (1.25%)
per annum at any time.
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Lien means, with respect to any Person, any interest granted by such Person in any real or personal
property, asset or other right owned or being purchased or acquired by such Person which secures payment
or performance of any obligation and shall include any mortgage, lien, encumbrance, charge or other
security interest of any kind, whether arising by contract, as a matter of law, by judicial process or otherwise.

Loan or Loans means, individually and collectively the Term Loan and any other advances made
by Agent and Lenders in accordance with the Loan Documents.

instruments and agreements delivered in connection with the foregoing.

Loan Party means Borrower and each of its Subsidiaries; I;rovzde
anythmg fo the contrary helem nezthel Blolase Ausnaha Pty. Ltd, an e1 n

‘material and adverse effect
roperties of the Loan Parties
f the Loan Pames taken as a whole, to perform

Material Adverse Effect means (a) a material adversé:cl
upon, the condition (financial or otherwise), operations,
taken as a whole, (b) a material impairment of the abil
any of their payment Obhganons under any Loan D

surance and by way of deferred payment of principal
therwise, but only as and when received) received by any
f (i) the reasonable direct costs relating fo such DISpOSltl(m
accounting and investment banking fees, commissions and

‘0 -eds deposited in an escrow account pursuant to the documentation
relating to such DlSpOSlthIl (provided that such amounts shall be treated as Net Cash Proceeds upon their
Ie!ease from such { _??"to and 1ece1pt by the applicable Loan Party), (iii) taxes and othe1

ng mto ac tmt any avaﬂable fax c1edlts or deducnons and any tax sharing anangements)
equired to-be applied to the repayment of any Debt (together with any interest thereon,
plemmm o penalty and "',’ny other amount payable with respect thereto) secured by a Lien that has pnorlty
over the Lien, if anyi“of Agent on the asset subject to such Disposition, (v) reserves for pmchase price
adjustments and ¢ e h’iblhtles reasonably expected fo be payable by the Loan Pames in connection

pald in respect f such purchase price adjustments and retained liabilities, the actual amount of purchase
price adjustments and retained liabilities paid is less than such reserves, the difference shall, at such time,

constitute Net Cash Proceeds) and (vi) with respect to any Disposition described in clauses (a), (b) or (c) of
the definition thereof, all cash actually applied within one-hundred eighty (180) days to reinvest in assets
to be used in the business of Borrower and the Subsidiaries.

-10-
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Net Sales means the gross amount billed or invoiced by Borrower and its Subsidiaries for Services
and for the sale of Products and (including products and services ancillary thereto) to independent
customers, less deductions for (a) quantity, trade, cash or other discounts, allowances, credits or rebates
(including customer rebates) actually allowed or taken, (b) amounts deducted, repaid or credited by reason
of rejections or returns of goods and government mandated rebates, or because of chargebacks or refroactive
price reductions, and (c) taxes, tariffs, duties or other governmental charges or assessments (including any
sales, value added or similar taxes other than an income tax) levied, absorbed or otherwise imposed on or
with respect to the production, sale, transportation, delivery or use of pharmaceutical products, #A Product
or Service shall be considered sold and/or provided when billed out or invoiced. T the extent
components of Net Sales shall be determined in the ordinary course of business in 4
practice and using the accrual method of accounting in accordance with GAAP. For the ‘purposes of
calculating Net Sales, Lenders and Agent understand and agree that (i) Affiliates of a Bézgg%ez' shall not
be regarded as independent customers and (ii) Net Sales shall not include Products distributed for product
development purposes, including for use in pre-clinical trials. o

Obligations means all liabilities, indebtedness and ob
interest, allowed or nof) or otherwise) of any Loan Party ung
or any other document or instrument executed in connection
Lender or Affiliate of a Lender, in each case howsoeve
indirect, absolute or contingent, now or hereafter exis ~become due. For the avoidance of
doubt, “Obligations” shall include Borrower’s obliga ay:any amounts due under Section 2.8.2 or
COC Prepayment Fee otherwise due and payable on sich date f determination.

etary (including post-petition
, any other Loan Document
or therewith which are owed to any
ted,-arising or evidenced, whether direct or

it

OFAC shall mean the U.S. Depa

Origination Fee shall have the my

iving rise thereto has been asserted in respect of contingent
o amounts therefor have been asserted, in the case of yield
ations).

€an: Joan Party’s (or if referring to another Person, such other Person’s)
now existing or hereafier acquired right, title and interest in and to: (i) all patents, patent applications,
inventions, invention“disclosures #nd improvements, and all applications, registrations and recordings
relating to the foregoing as may at any time be filed in the United States Patent and Trademark Office or in

: the United States, any state thereof or any political subdivision thereof, or
in any otherscountry, and“all research and development relating to the foregoing; and (ii) the reissues,
divisions,.continuati ewals, re-examinations, extensions and continnations-in-part of any of the
foregoing. '

Paymeént Date means the fifteenth (15%) day of each of February, May, August and November (or
the next succeeding Business Day to the extent such 15® day is not a Business Day), commencing with
February 15, 2019.

Permitted Holders means (a) the Investors and (b) any Person with which one or more Investors
form a “group” (within the meaning of Section 14(d) of the Exchange Act) so long as, in the case of this

-11-
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clause (b), the Investors beneficially own more than 50% of the relevant voting Equity Interests beneficially
owned by the group.

PBGC means the Pension Benefit Guaranty Corporation and any entity succeeding to any or all of
its material functions under ERISA.

Pension Plan means a “pension plan”, as such term is defined in Section 3(2) of ERISA, which is
subject to Title IV of ERISA (other than a Multiemployer Pension Plan), and to which Borrower or any
member of the Controlled Group may have any liability, including any liability by 1eason o having:been a
substantial employer within the meaning of Section 4063 of ERISA at any time.durifig the ding five
years, or by reason of being deemed to be a contributing sponsor under Section.

Permit means, with respect to any Person any permit, approval, clearance, duthorization, license,
registration, certificate, concession, grant, franchise, variance or permission‘from, and any other contractual
obligations with, any Governmental Authority, in each case whetheg or niot having the force of law and
applicable to or binding upon such Person or any of its property or Products or fo-which such Person or any
of its property or Products is subject, including without limitation all ons with Governmental
Authorities.

Permitted Liens means Liens permitted by Section

Person means any natural person, corpor:
association, Governmental Authority or unit, or ar
or other capacity.

- trust, limited liability company,
liether acting in an individual, fiduciary

Pro Rata Term Loan Share m
adjusted from time to time in accordan:

ith respect to any Lender, the applicable percentage (as
ith the terms:hereof) specified opposite such Lender’s name on
ercentage of the Term Loan Commitment held by such
the outstanding balance of the Term Loan as of any date

Lender, which percentage shall b ;
ent has terminated.

of determination after the Term I

Product means any p
of its Subsidiaries from thﬁ?x,to time, 1
5.18(b) (as updated fromi’time to time

ured, sold, developed, tested or marketed by Borrower or any
luding, without limitation, those products set forth on Schedule
ccordance with Section 6.1.2).

Registered ‘Intellecm_a"l"%ﬁif’o erty means all applications, registrations and recordings for or of
Patents, Trademarks or Copytights filed by a Loan Party with any Governmental Authority, all internet
domain name r€gistrations . d by a Loan Party, and all proprietary software owned by a Loan Party.

Required Leriders nicans Lenders having an aggregate Pro Rata Term Loan Share in excess of fifty
percent (50%), collectively.

Required Pénmit means a Permit (a) required under applicable law to the business of Borrower or
any of its Subsidiaries or necessary in the manufacturing, importing, exporting, possession, ownership,
warehousing, marketing, promoting, sale, labeling, furnishing, distribution or delivery of goods or services
under any laws applicable to the business of Borrower or any of its Subsidiaries (including, without
limitation, any Health Care Laws) or any Drug Application (inchiding without limitation, at any point in
time, all licenses, approvals and permits issued by the FDA, CMS, or any other applicable Governmental
Authority necessary for the testing, manufacture, marketing or sale of any Product by Bortower or any of
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its Subsidiary as such activities are being conducted by Borrower or its Subsidiary with respect to such
Product at such time), and (b) required by any Person from which Borrower or any of its Subsidiaries have
received an accreditation.

Responsible Officer shall mean the president, vice president or secretary of a Person, or any other
officer having substantially the same authority and responsibility; or, with respect to compliance with
financial covenants or delivery of financial information, the chief financial officer, the treasurer or the
controller of a Person, or any other officer having substantially the same authority asi responsibility, and
in all cases such person shall be listed on an incumbency certificate delivere gent in#form and
substance reasonably acceptable to Agent. "

Revenue-Based Payment has the meaning set forth in Section 2.9.1(a)

Rovyalties means the amount of any and all royalties, license fee:
of any type recognized as revenue in accordance with GAAP by Borrot
to the sale of Products or the provision of services by indepes
Subsidiaries, including any such payments characterized as a share”
payments, any milestone payments, commissions, fees or an
amounts deducted, repaid or credited by reason of adjustmen;
based, regardless of the reason for such adjustment to such.sa
Lenders and Agent understand and agree that Affiliate:
licensees.

Fany other payments or income
nd its Subsidiaries with respect
f Borrower and/or its
ny up-front or lump sum
unts, less deductions for
‘the sales upon which royalty amounts are
¢s.” For the purposes of calculating Royalties,

1, shall not be regarded as independent

Services means services provided by B I Qr filiate of Borrower to un-Affiliated
Persons, including without limitation any sale ratory’
commercialization and any other healthcaresiela

“incurred by ‘Borrower and/or any other Loan Party that is
a subgrdination agreement entered into between Agent, any
d creditor(s) upon terms acceptable to Agent in its commercially
er, that the Approved AR Loan Facility shall not be considered

Subordinated Debt means any
subordinated to the Obligations pursua
applicable Loan Party and the subord
reasonable discretion; provided, ke
Subordinated Debt.

Solvent means, as fo any Persoz ny time, that (a) the fair value of the property of such Person
is greater than the amount of such ’s liabilities (including disputed, contingent, unmatured and
unliquidated liabilities); (b) the present fair saleable value of the property (on a going concern basis) of
such Person is not less than the amount that will be required to pay the probable liability of such Person on
its debts as they becoine absolute Htid matured; (c) such Person is able to realize upon its assets and pay its
debts and other“liabilities including subordinated, disputed, contingent, unmatured and unliquidated
et ir the normal course of business; (d) such Person does not intend to, and does not
or liabilities beyond such Person’s ability to pay as such debts and liabilities
n is not engaged in business or a transaction, and is not about to engage in

I for which such Person’s property would constitute unreasonably small capital.

Subsidiary means, with respect fo any Person, a corporation, partnership, limited liability company
or other entity of which such Person owns, directly or indirectly, such number of outstanding shares or
other equity interests as to have more than fifty percent (50%) of the ordinary voting power for the election
of directors or other managers of such corporation, partnership, limited liability company or other entity.
Unless the context otherwise requires, each reference to Subsidiaries herein shall be a reference to direct
and indirect Subsidiaries of Borrower. Notwithstanding anything to the contrary herein, neither Biolase
Australia Pty. Ltd., an entity organized under the laws of Australia and Biolase (NZ) Limited, an entity
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organized under the laws of New Zealand shall be considered Subsidiaries of the Borrower for purposes of
Section 6.8(a) of this Agreement.

SWK has the meaning set forth in the Preamble.
Taxes has the meaning set forth in Section 3.1(a).

Term Toan has the meaning set forth in Section 2.1.

Term Loan Commitment means $15,000,000.

Term Loan Maturity Date means May 31, 2025.

from any Dlsposmon
(ii) the contractual
acceleration of the Loan hereunder, (iii) the acceleration of t i
Agreement, or (iv) otherwise.

Trademarks shall mean all of each Loan Part
Person’s) now existing or hereafter acquired right, ti
(or if referring to another Person, such other P
corporate names, company names, business nanie
logos, slogans (and all translations, adaptio
business identifiers, all applications, regis;ra

nd zecmdmgs relating to the f01e<romg as may at any
14 mafk Ofﬁce ar m any snmlal office or awency of the

pafectmn or non—perfectlon or the pnonty of any security
1f01m Cominercial Code as m effectina Junsdlctlon othel

risdiction for purposes of the provisions heleof 1elat1ng to such
fection or priority.

U.S.or Umted States mean& the United States of America.

U.S. Lender means, ;y*Lﬁndel that is a “United States person” within the meaning of Section
7701(a)(30) of thé IRC

llv-Owned Subsxchaw means, as to any Person, another Person all of the Equity Interests of
which (except directoss® qualifying shares) are at the time directly or indirectly owned by such Person
and/or anothe ily-Owned Subsidiary of such Person.

12 Interpretation.

() In the case of this Agreement and each other Loan Document, (i) the meanings of
defined terms are equally applicable to the singular and plural forms of the defined terms; (i) Annex,
Exhibit, Schedule and Section references are to such Loan Document unless otherwise specified; (iii) the
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term “including” is not limiting and means “including but not limited to”; (iv) in the computation of periods
of time from a specified date to a later specified date, the word “from” means “from and including”; the
words “to” and “until” each mean “to but excluding”, and the word “through” means “to and including”;
(v) unless otherwise expressly provided in such Loan Document, (A) references to agreements and other
contractual instruments shall be deemed to include all subsequent amendments, restatements and other
modifications thereto, but only to the extent such amendments, restatements and other modifications are
not prohibited by the terms of any Loan Document, and (B) references to any statute or regulation shall be
construed as including all statutory and regulatory provisions amending, replacing -supplementing or
interpreting such statute or regulation; (vi) this Agreement and the other Loan Documiént '
different limitations, tests or measurements to regulate the same or similar n
cumulative and each shall be performed in accordance with its terms and (vii) tt meiit d
Loan Documents are the result of negotiations among and have been reviewed by ; unsel to Agent
Borrower, Lenders and the other parties hereto and thereto and are the proc
they shali not be construed aeamst Bonowel Agent or Lenders merely

Atise of BéndWei s, Agent’s or
expressl p10v1ded m the Loan

writing intended for such purpose executed by Ageni.

) For purposes of converting an :
currency other than Dollars to Dollars under or in

d-or otherwise denominated in any
the Loan Documents, Agent shail
¢ identified and normally published by
S of the close of currency trading on each
ich currency conversion deals exclusively
tirency trading on such date of determination (or
i g took place on such date of de.tennmatlon) If

the followmg trading date to the extent il
Bloomberg Professional Service no longe

© If any pa
payment shall be extended to th
of principal pursuant to the pr
during such extension. Wh

ding sentence . interest theleon shall be payable atthe then apphc'ibie rate
he perforin x
edlately preceding sentence) is required on a day which is not a
performance is required shall be extended to the immediately

any representa on and Wananty apphes (i) to any For elgn Submdruy or (ii) any asset Ploduct Service or
property of any Foreign Subsidiary, such representation and warranty shall be subject to the actual
knowledge of the Loan Parties as context requires.

® In the case of this Agreement and each other Loan Document, and notwithstanding
anything to the contrary in any Loan Document, it is understood and agreed that (i) the Agent shall not
-15-
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require the perfection of a security interest granted in Collateral (under and as defined in the Guarantee and
Collateral Agreement) as to which (A) the cost, burden, difficulty or consequence (including any effect on
the ability of the relevant Loan Party to conduct its operations and business in the ordinary course of
business) of perfecting a security interest therein outweighs the benefit of a security interest to the relevant
Secured Parties (under and as defined in the Guarantee and Collateral Agreement) afforded thereby, as
determined by Agent in its reasonable (from standpoint of a secured lender) discretion and (B) solely as it
relates to any Collateral that does not constitute US Collateral (under and as defined in the Guarantee and
Collateral Agreement) or that is owned or held by a Loan Party that is organized mider the Jaw of any
Jurisdiction other than the United States or Canada, the granting of a security intergstin, or

of a security interest granted in, in either case, would result in material and advé ]
any Loan Party (as determined by Agent in its reasonable (from standpoint of a-secuired lenderydiscretion)
and (ii) to the extent any Foreign Subsidiary is prohibited by applicable law eing 4 Guarantor (under
and as defined in the Guarantee and Collateral Agreement), such Foreigr idiary’s $tatus as a Guarantor
and/or its Guarantor Obligations, as applicable, under and as defined.in the Guaraniee and Collateral
Agreement, shall be limited to the maximum amount of liability which could be asserted against such
Guarantor without causing such Foreign Subsidiary (or its direc 15) to be in violation with
applicable law. \

Section 2 Credit Facility.

2.1 Term Loan Commitments.

The Commitments of Lenders to make any rminate concurrently with the making
redit facility, and therefore any amount thereof

that is repaid or prepaid by Borrower, in whole. I t be re-borrowed.
22 Loan Procedures.

der shall advance to Borrower an amount equal to
satisfaction of the conditions to closing described in
nd Lenders hereby agree and acknowledge that, as of
of the Term Loan is $12,500,000.

(a On the Closin
its Pro Rata Share of the Term Loan,
Section 4 of this Agreement. (a) B
May 7, 2019, the ontstanding pri

() LOF ) +2019, Lenders shall make an additional term loan in the
original principal amount of $2,500,000 csulting in an aggregate outstanding principal balance of the Term
Loan of $15,000,000. ‘Upon the ing of such additional term loan amount under this Section 2.2.2.
Borrower shall pay t6-Ag or its own account, an origination fee in the amount of $37,500, which
origination fee shall be-deemed fully earned and non-refundable as of the funding of such subsequent term
loan. All such nces described in this Section 2.2 shall be deemed a single term Loan (each
lectively, the “Term Loan”) which shall be in an aggregate principal amount

Coniinitments Several.

The falI re's any Lender to make the Term Loan on the Closing Date shall not relieve any other
Lender of its obligation (if any) to make its Loan on the applicable date, but no Lender shall be responsible
for the failure of any other Lender to make the Term Loan to be made by such other Lender.
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2.4 Indebtedness Absolute; No Offset: Waiver,

The payment obligations of Borrower hereunder are absolute and unconditional, without any right
of rescission, set-off, counterclaim or defense for aiy reason against Agent and Lenders. As of the Closing
Date, the Loan has not been compromised, adjusted, extended, satisfied, rescinded, set-off or modified, and
the Loan Documents are not subject to any litigation, dispute, refund, claims of rescission, set-off, nefting,
counterclaim or defense whatsoever, including but not limited to, claims by or against any Loan Party or
any other Person. Payment of the Obligations by Borrower, shall be made only by wirétransfer,:n Dollars,
and in immediately available funds when due and payable pursuant to the terms of \greenient and the
other Loan Docunents, is not subject to compromise, adjustment, extension, satisfac ‘ ‘
off, counterclaim, defense, abatement, suspension, deferment, deductibl eduction, 9 erfiiination or
modification, whether arising out of transactions concerning the Loan, or othérwi:

wise. Withouf limitation to
the foregoing, to the fullest extent permitted under applicable law and notwithstanding any other term or
provision contained in this Agreement or any other Loan Document, Borfotwer hereby ‘waives (and shall
cause each Loan Party to waive) (a) presentment, protest and demand, niotice of default (except as expressly
required in the Loan Documents), notice of intent to accelerate, 1i ¢ ition, notice of protest,
notice of demand and of dishonor and non-payment of the Obligations, (b) atiy:tequirement of diligence or
promptness on Agent’s part in the enforcement of its rights und '

ns-of this Agreement and any
other Loan Document, (c) any rights, legal or equitable, to Iequi ; alling of assets or to require
foreclosure sales in a particular order, (d) all notices of every kind and description which may be required
to be given by any statute or rule of law except as specifi Iy required hereunder, (¢) the benefit of all laws
now existing or that may hereafter be enacted providing for any appraisement before sale or any portion of
the Collateral, (f)all rights of homestead, exemptiofi, redemption, valuation, appraisement, stay of
execution, notice of election to mature or decldre “due the, wole of the Obligations in the event of
foreclosure of the Liens created by the Loan Dg ents, (g):the pleading of any statute of limitations as a
defense to any demand under any Loan D@¢urient and (h) any defense to the obligation to make any
payments required under the Loan Docur ingthe obligation to pay taxes based on any damage
to, defects in or destruction of the Collateral or any. other event, including obsolescence of any of the
Collateral, it being agreed and acknow] hat ‘such payment obligations are unconditional and
irrevocable. Borrower further ackn ges and agrees (i) to any substitution, subordination, exchange or
release of any security or the .of any party primarily or secondarily liable for the payment of the
Loan; (ii) that Agent shall not b ired to first institute suit or exhaust its remedies hereon against others
liable for repayment of all y patt o Loan, whether primarily or secondarily (collectively, the
“Obligors™), or to perfect or’enforce its rightsagainst any Obligor or any security for the Loan; and (iii) that
its liability for payment of the Loan shall not be affected or impaired by any determination that any security
interest or lien taken gent forithe benefit of Agent and Lenders to secure the Loan is invalid or
unperfected. Borroweracknowledges, warrants and represents in connection with each waiver of any right
or remedy of Borr ontgined il any Loan Document, that it has been fully informed with respect to,
and represented by: counsel of ifs.choice in connection with, such rights and remedies, and all such waivers,
and after such advice and congultation, has presently and actually intended, with full knowledge of its rights
and remedies otherwi ilable at law or in equity, to waive or relinquish such rights and remedies to the
full extent spéc | such waiver.

ccounting.

Recordkeeping.

Agent, on behalf of each Lender, shall record in its records the date and amount
of the Loan made by each Lender, each prepayment and repayment thereof. The aggregate unpaid principal
amount so recorded shall be final, binding and conclusive absent manifest error. The failure to so record
any such amount or any error in so recording any such amount shall not, however, limit or otherwise affect
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the Obligations of Borrower hereunder or under any Note to repay the principal amount of the Loans
hereunder, together with all interest accruing thereon. '

2.5.2 Notes.

At the request of any Lender, the Loan of such Lender shall be evidenced bya
Note, with appropriate insertions, payable to the order of such Lender in a face principal amount equal to
such Lender’s Pro Rata Term Loan Share and payable in such amounts and on suchd tes as are set forth
herein.

2.6 Payment of Interest.
2.6.1 Interest Rates.

@ The outstanding principal balance under the Loan shall bear interest at a

per annum rate of interest equal to the Contract Rate (as may be atju; t
with this Section 2.6.1). Whenever, subsequent to the date hereof, the I
(as determined on the date that is two (2) Business Days prior t Payment Date), the Contract Rate, as
set forth herein, shall be similarly changed effective as of such subsequent:Payment Date, without notice
or demand of any kind by an amount equal to the amount of such chzfﬁggm the LIBOR Rate on the date
that is two (2) Business Days prior to each such Paymeiif Da terest due on the principal balance
of the Loan outstanding as of any Payment Date s the actual number of days elapsed
during the period in question on the basis of a ye e hundred sixty (360) days and shall
be caleulated by determining the average daily piin outstanding for each day of such period in
niract Rate. If any statement furnished by

-amount that should have been paid because the

question. The daily rate shall be equal to 1/360th times th
tiot reﬁév(";_.te 'in such statement, Borrower shall make the

Agent for the amount of a payment due exc;gcdé&.tﬁe acfu

LIBOR Rate decreased and such decreas iot reflec

payment specified in such statement from Agént and Borrower shall receive a credit for the overpayment,
which credit shall be applied towards: next sibséquent payment due hereunder. If any statement
furnished by Agent for the amount of a-fiayment due Was less than the actual amount that should have been
paid because the LIBOR Rate incréased and such.increase was not reflected in such statement, Borrower
shall make the payment specified ifi such statement from Agent and Borrower shall be required to pay any
resulting underpayment with the fiext subsequent payment due hereunder; for the avoidance of doubt, any
payment that is made that i m an amou than the actual amount that should have been paid because a
LIBOR Rate increase was not reflected:in’a statement furnished by the Agent shall not be considered a

_ Boirower recognizes and acknowledges that any default on any payment,

hereunder or to be made under any of the other Loan Documents, will result in losses

ent in servicing the Loan, and in losses due to Lenders’ loss of the use of

funds not timely feceived. Borrower further acknowledges and agrees that in the event of any such Default,

Lenders wotild be entitled'to damages for the detriment proximately caused thereby, but that it would be

extremely difficult and impracticable to ascertain the extent of or compute such damages. Therefore, upon

the Term Loan Ma urity Date and/or upon the occurrence and during the existence of an Event of Default

(or upon any acceleration), interest shall automatically accrue hereunder, without notice to Borrower, at the

* Default Rate. The Default Rate shall be calculated and due from the date that the Event of Default occurred
and shall be payable upon demand.

© Notwithstanding anything herein to the contrary, if at any time the interest
rate for any Loan (if applicable), together with all fees, charges and other amounts that are treated as interest
on such Loan under applicable law (collectively, “charges™), shall exceed the maximum lawful rate (the
-18-
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“Maximum Rate”) that may be contracted for, charged, taken, received or reserved by the Lender holding
such Loan in accordance with applicable law, the rate of interest payable in respect of such Loan hereunder
(if applicable), together with all charges payable in respect of the Loan, shall be limited to the Maximum
Rate. To the extent lawful, the interest and charges that would have been paid in respect of such Loan but
were not paid as a result of the operation of this Section shall be cumulated and the interest (if any) and
charges payable to such Lender in respect of other Loans or periods shall be increased (but not above the
amount collectible at the Maxinum Rate therefor) until such cumulated amount, together with interest
thereon at the Federal Funds Effective Rate for each day to the date of repayment, shallhave been received
by such Lender. Any amount collected by such Lender that exceeds the maximuii smour collectible at
the Maximum Rate shall be applied to the reduction of the principal balance of:si refu
the Borrower so that at no time shall the interest (if any) and charges paid o
Loan exceed the maximum amount collectible at the Maximum Rate.

2.6.2 Pavments of Interest and Principal.

Borrower shall pay to Lenders all accrued
Payment Date, upon a prepayment of such Loan in accordance
Any partial prepayment of the Loan shall be applied in inverse
amount of any quarterly principal amortization payment requiite
not be construed as permitting any partial prepayment oth '
in this Agreement). '

Loan in arrears on each
 and at maturity in cash.
and so shall not reduce the

ection 2.9.1 (but this shall

2.7 Fees.

€)) Origination Fee. Borr
“Origination Fee™) in the amount of $187.500
non-refundable on the Closing Date and
Closing Date.

ion Fee shall be deemed fully earned and
f the Borrower, may be net-funded on the

(b) Exit Fee. Sub
an exit fee (the “Exit Fee”) to Ag

(8.0%) multiplied by () the agg
$75,000, which Exit Fee shall

to Section 2.8.3, upon the Termination Date, Borrower shall pay

1efit’ of Lenders, in an amount equal to (i) (x) eight percent

1pal-amount of the Term Loan advanced hereunder plus (i)
ned and non-refundable on the Termination Date.

© First Amendment Fee. Upon the Termination Date, Borrower shall pay a deferred
amendment fee in relatirito that ceifain First Amendment to this Agreement (the “First Amendment Fee)
to Agent, for its own in-an nt equal to $150,000, which First Amendment Fee shall be deemed
ofiMay 7, 2019.

Amendment Fee. Upon the Termination Date, Borrower shall pay a deferred
at certain Tenth Amendment to this Agreement (the “Tenth Amendment
account, in an amount equal to (i) to the extent that Borrower shall have issued
sty or Subordinated Debt, in form and substance reasonably acceptable to Agent,
proceeds to Borrower of not less than $10,000,000 on or prior to Janvary 30, 2023,
80, (ii) to the extent’that Borrower shall have issued additional Equity Interests or Subordinated Debt, in
form and substance reasonably acceptable to Agent, resulting in gross cash proceeds to Borrower of less
than $10,000,000 but greater than $5,000,000 on or prior to January 30, 2023, $25,000, or (iii) to the extent
that Borrower shall have failed to issue additional Equity Interests or Subordinated Debt, in form and
substance reasonably acceptable to Agent, resulting in gross cash proceeds to Borrower of at least
$5,000,000 on or prior to January 30, 2023, $130,000: which Tenth Amendment Fee shall be deemed folly
earned and non-refundable on January 30, 2023.
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2.8 Prepayment.

2.8.1 Mandatory Prepayment. Borrower shall prepay all or part of, as applicable, the
Obligations (which shall include (a) as it relates to any such prepayment made pursuant to this Section
2.8.1, on or after the Closing Date and prior to the first anniversary of the Closing Date, the amount of
interest theretofore accrued but unpaid in respect of the principal amount so prepaid;“plus the:amount of
interest that would have accrued on the principal amount so prepaid had it remair outst'mdmg’ﬂlrough
the first anniversary of the Closing Date assuming the Contract Rate remained constant froni‘the date of
such prepayment through the first anniversary of the Closing Date, (b) as it relate§ 10 any such’prepayment
made on or after the first anniversary of the Closing Date, any amounts that'would otherwise be due and
payable on such date had Borrower vohmtalﬂy plepald the Obhganons purSuant to S 6(:1:1011 2 8.2),or(c) as

el fi

Pwpayment Fee that would otherwise be due and payable on such
the Obligations pursuant to Section 2.8.3) until paid in full within"
by a Loan Party of any Net Cash Proceeds from any Dispositio
Proceeds.

2.8.2 Voluntary Prepayment,

() Subject to clause (b) b
least five (5) Business Days’ (or such shorter perio
or telephonic notice (provided that ‘such notic
fransaction) (followed on the same Business ]2,‘,4

Loan and all related Obligations in whole
Closing Date. Such notice to Agent sh:
the application of such amounts to be pr
(as applicable).

(b) Borrower'makes a prepayment of the Term Loan under Section 2.8.2(a),
it shall pay to Agent, for the benefit of Len he following amounts (in addition to any such prepayment
of the Term Loan and 1elat§d ,,bhgatzons the date of such prepayment: (1) if such prepayment is made
on or after the first anniversary of the Closing Date but prior to the second anniversary of the C‘losmg Date,
six percent (6%) of the a regate amount of the Term Loan so prepaid; (ii) if such prepayment is made on
or after the second anniversary of the Closing Date but prior to the third anniversary of the Closing Date,

.one percent (1%) f the aggrega ‘amount of the Term Loan so prepaid; and (iii) if such prepayment is
made on or afte rsary of the Closing Date, zero percent (0%) of the aggregate amount of
the Term Loan

For the avoidance of doubt, a permitted payment under this Section 2.8.2
is mdependent of and it addition to Revenue-Based Payments that are credited toward the principal of the
Loans under Sectmn 9.1(b). Notwithstanding anything set forth herein or in any other Loan Documents
to the contrary, any prepayment of the Loans shall be limited and governed by this Section 2.8.2 other than
prepayments o repayments (i) via the application of Revenue-Based Payments made pursuant to Section
2.9.1 or Section 2.10.2, as applicable or (ii) prepayments in accordance with Section 2.8.1 or Section 2.8.3.

2.83 Change of Control. Upon a Change of Control on or before the first anniversary
of the Closing Date, Borrower shall immediately prepay all outstanding Obligations. Such prepayment shall
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equal the sum of the outstanding principal balance of the Term Loan and all other outstanding Obligations
(subject to the limitations set forth in this Section 2.8.3), plug

(a) a prepayment fee (the “CQC Prepayment Fee™) calculated as the additional amount that
would be needed to be paid such that the sum of (1) such COC Prepayment Fee, plus (2) the
aggregate payments actually made in cash to all Lenders on or prior to such date in respect of the
principal amount of the Term Loan, including without limitation the Origination Fee, plus 5 (3)
without duplication, all Revenue-Based Payments actually made in cash to all Tenders on or prior
to such date (excluding, for the avoidance of doubt, any amounts paid i \
expenses, indemnifications or reimbursements or any amounts paid in con !
Date Warrant, but including, for the avoidance of doubt, any amounts. pald or payable i it respect of
the Origination Fee, the COC Prepayment Fee and Exit Fee) results i m an amount equal to one and
twenty-three hundredth (1.23) times the aggregate amount advances
2.2 hereof on or prior to such date; or

(b) if such prepayment occurs on or after
the amounts that would otherwise be due and payable u
2.8.2(b) on such date of determination, if any.

ry of the Closing Date,
nade pursuant to Section

- the order set forth in Section
. or otherwise earned in connection with
alculation of the Prepayment Fee, and (ii) no
oan prior to the first anniversary of

Any prepayment made under this Section 2.8.3
2.9.1(b). For the avoidance of doubt, (i) no am
the Closing Date Warrant shall be included i
Exit Fee shall be due and payable upon ¢ )
the Closing Date pursuant to this Section

2.9 Repayment of Term Loan

29.1 Revenue-Based Payment.
@

Paid in Full, Borrower promises ft

the period commencing on the date hereof until the Obligations are
{ for the account of each Lender according to its Pro Rata
Term Loan Share, an amount b ntage of the aggregate of the Net Sales, Royalties and other
revemue realized by Borrowerand/or its S sidiaries, on a consolidated basis, in accordance with GAAP
(collectively, the “Ageregate-Revenue’).in“¢ach Fiscal Quarter (the “Revenue-Based Payment”), which
will be applied to the Obhgatmns a ided in clause (b) below. The Revenue-Based Payment with
1espect to each FlSCﬁl Qil ter shall be payable on the Paymen’( Date next followmg the end of such Fiscal

end i such Fls 1 Qua1tel (such elapscd portion of the Fiscal Year, the “Elapsed Period™),
calculated ag the |

(4 Fifty percent (50.00%) of Aggregate Revenue during the Elapsed Period
d including $7,500,000; plus

up to

®B) Twenty-ﬁve percent (25.00%) of Aggregate Revenue during the Elapsed
Period greater than $7,500,000; minus
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(i1 the aggregate amount of Revenue-Based Payments, if any, made
with respect to prior Fiscal Quarters in such Fiscal Year; provided that the Revenue-Based Payment
is payable solely upon Aggregate Revenue in a given Fiscal Year, and will not be calculated on a
cumulative, year-over-year basis.

)] So long as no Event of Default has occurred and is continuing and until
the Obligations have been Paid in Full, each Revenue-Based Payment on each Payment Date wxll be applied
in the following priority:

Agreement or otherwise pursuant to the Collatelal Documents and any other Obhoatmns owmg to
Agent in respect of sums advanced by Agent to preserve or protect:the: Coﬂafenl or to preserve or
protect its security interest in the Collateral (other than fees n
provided by Agent pursuant to Section 2.1.0.1 for such Paymer
delivered to the Borrower no later than two (2) Business D:

mefit or otherwise pulsuant to the
ata ‘Term Loan Share, until Paid in

Collateral Documents, pro rata based on each I
Full;

(iii) TH[RD
respect of the Loans as of such Payment
Share, until Paid in Full;

enj.of all principal of the Loans, pro rata based on each Lender’s
‘Term Loan Share, in the amount of:

(1) to the extent that the Consolidated Unencumbered
Liquid Assets are greater than $3,500,000 as of February 14,
2024, $165,000, or

(2) to the extent that the Consolidated Unencumbered
Liquid Assets are equal to or less than $3,500,000 as of February
14, 2024, $700,000;

(C)  asitrelates to each Payment Date on or after the Payment
Date occurring in May 2024 to the payment of all principal of the Loans,
pro rata based on each Lender’s Pro Rata Term Loan Share, in the amount
of $700,000 on each such Payment Date; and

W FIFTH, all remaining amounts to the Borrower.
22 -
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In the event that the amounts distributed under this clause (b) on any Payment Date are insufficient
for payment of the amounts set forth in clauses (i) through (iv) above for such Payment Date, Borrower
shall pay an amount equal to the extent of such insufficiency within five (5) Business Days (or such longer
period as Agent may agree in ifs sole discretion) of request by Agent. For the avoidance of doubt, at '111
times prior to the Payment Date in November 2023, Borrower shall only be required to pay Revenue-Based
Payments to the extent of amounts owing under clauses (i), (ii), and (iii) above on each such Payment Date
prior to the Payment Date in November 2023.

adjustment shall be captm ed, 1eported and reconciled Wlﬂl the next scheduled 1epozt ‘and payment of
Revenue-Based Payment hereunder, but in no event shall the failure to hayé paid any dmount that has been
adjusted in accordance with this Section 2.9.1(d) result in an Event of tlt to the extént such amounts
are paid in full on the next Payment Date. Notwithstanding the foregoi and Borrower shall discuss
and agree on the amount of any such ad}ustment prior to it being gi '
Based Payments. :

2.9.2 Principal.

Notwithstanding the foregoing “'f , utsiand' plmCip’ﬂ balance ot the Term Lmn
and all other Obligations then due and owing (includin; C
or any COC Prepayment Fee, as applicable, that may'be due an
on the Termination Date.

ng on such date) shall be Paid in Full

2.10  Payment.
2.10.1 Making of Payments:

_be:made in immediately-available funds, via wire transfer
as dnected by Agent in writing, 0 p.m. Dallas time on the date due, and funds received

after that hour shall be deemed t

Yable by Bor owe1 to Agent on such Payment Date in accordance
: hich shall include, for addltzonal clarity, Agent’s calculation of the
Revenue-Bfised Payment fm the pnm ,Flscal Qu’u‘tm which st'itemcnt shall be bmdmg on Bormwm absent
manifest error, an

Following the occurrence and during the continuance of an Event of Default, or if
the Obligations haye otherwise become or have been declared to become nnmedlately due and payable in
accordance w s Agreement, then notwithstanding anyﬂmlg herein or in any other Loan Documnent to
the contrary, Agent shall apply all or any part of payments in respect of the Obligations and proceeds of
Collateral, in each case as received by Agent, to the payment of the Obligations in the order and priority as
determined by Agent in its sole discretion.
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2.10.3 Set-off

Borrower agrees that Agent and each Lender and its Affiliates have all rights of
set-off and bankers® lien provided by applicable law, and in addition thereto, Borrower agrees that at any
time an Event of Default exists and is continuing, Agent and each Lender may, subject to Section 2.10.4,
to the fullest extent permitted by applicable law apply to the payment of any Obligations of Borrower
hereunder then due, any and all balances, credits, deposits, accounts or moneys of Bonowel then or
thereafter with Agent or such Lender. Notwithstanding the foregoing, no Lender shall rights
described in the preceding sentence without the prior written consent of Agent.

2.104 Proration of Payments.

If any Lender shall obtain any payment or othet, 1acove:1y (wheﬂ}er voiuntaly
involuntary, by application of set-off or otherwise, on account of princip interest on or fees in relation
to any Loan, but excludmcr any payment pursuant o Section 3.1 _3_2_ 10. i

fuch Lender shall purchase
ﬁom the other Lenders such participations in the Loans held by ’them as: shall be necessary to cause such
purchasmg Lendex to share the excess payment or other recovery ratabl with'each of them; provided that
covered from such pmchasmg

Section 3 Yield Protection.

3.1 Taxes.

@ All payments of
hereunder by or on behalf of Borrower
clear of and without deduction for any

income, excise, stamp, documentary, property or
withholdings or other similar charges imposed by any
-(“Taxes™), excluding (i) taxes imposed on or measured
er denominated) or gross profits, and franchise taxes,
ereof) under the laws of which Agent or such Lender is
1 conducts business or, in the case of any Lender, in which its
ny branch ploﬁt taxes imposed by the United States of America
er jurisdiction in which Agent or a Lender is located or conducts
Foreign Lender, any withholding tax that is imposed on amounts payable
to such Fmelon Lender-at the timésuch Foreign Lender becomes a party to this Agreement or designates a
new lending o () in the'case of any U.S. Lender, any United States federal backup withholding tax;
and (v) taxes ‘ 'ATCA (items in clauses (i) through (v), “Excluded Taxes”, and all Taxes
‘Indemnified Taxes™). If any withholding or deduction fiom any payment to
wder is required in respect of any Taxes pursuant to any applicable law, rule or
er-shall: (w) make such withholding or deduction; (x) pay directly to the relevant
( the full amount required fo be so withheld or deducted; () as promptly as
to Agent the original or a certified copy of an official receipt or other documentation
reasonably satlsfactory to Agent ev1dencmg such payment to such Governmental Authority; and (2) if the
withholding or deduction is with respect to Indemnified Taxes, pay to Agent for the account of Lenders
such additional amount or amounts as is necessary to ensure that the net amount actually received by each
Lender will equal the full amount such Lender would have received had no such withholding or deduction
of Indemnified Taxes been required. To the extent that any amounts shall ever be paid by Borrower in
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respect of Indemnified Taxes, such amounts shall, for greater certainty, be considered to have accrued and
to have been paid by Borrower as interest on the Loans.

(b) Borrower shall indemnify Agent and each Lender for any Indemnified Taxes paid
by Agent or such Lender, as applicable, on or with respect to any payment by or on account of any obligation
of Borrower hereunder, and any additions to Tax, penalties and interest paid by Agent or such Lender with
respect to such Indemnified Taxes; provided that Borrower shall not have any obligation to indemnify any
party heleundel for any Indemmﬂed Taxes or addmons to Tax penalties or mtelest w;th respect thereto

than one-hundred elghty (180) dayb after the. earher of (1) the date on thxc 1».:Agen
applicable, pays such Indemnified Taxes or additions to Tax, penalties or inf

(i) the date on which the applicable Governmental Authority makes

Lender, as applicable, for payment of such Indemnified Taxes or additi¢

respect thereto, then Borrower shall not be obligated to indemr

Indemnified Taxes or additions to Tax, penalties or interest with ze

t'to the p thfoho mtcrest exempnon undel Section 881(c) of the IRC
and cerﬂfymg that suchForeig

If he Foreign Lender is not the beneficial owner of amounts paid to it
mpleted and executed originals of IRS Form W-8IMY, each accompanied
‘and executed IRS Fonn W—SECI IRS Form W-SBE\I (or IRS F orm W-

Each Foreign Lender shall (to the extent legally entitled to do so) provide updated forms to Borrower and
Agent on or prior,to the date any prior form previously provided under this clause (c) becomes obsolete or
expires, after the occurrence of an event requiring a change in the most recent form or certification
previously delivered by it pursuant to this clause (c) or from time to time if requested by Borrower or Agent.
Each U.S. Lender shall deliver to Agent and Borrower on or prior to the date on which such Lender becomes
a party to this Agreement (and from time to time thereafter upon the request of Borrower or Agent) properly
completed and executed originals of IRS Form W-9 certifying that such Lender is exempt from backup
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withholding. Notwithstanding anything to the contrary contained in this Agreement, Borrower shall not be
required to pay additional amounts to or indemnify any Lender pursuant to this Section 3.1 with respect to
any Taxes required to be deducted or withheld (or any additions to Tax, penalties or interest with respect
thereto) (A) on the basis of the information, certificates or statements of exemption provided by a Lender
pursuant to this clause (c), or (B) if such Lender shall fail to comply with the certification requirements of

this clause (¢).

@ Without limiting the foregoing, each Lender shall timgly
ceﬂiﬁcation documentation infmmation or other 1eporﬁn<r necessmy to estab

Borrowm (01 anothe1 Loan Party) shall have paid additional amot
promptly noﬁfy Borrower of such 1efund and promptly mak

under this Section 3.1 with 1espect fo the Taxes givmg 1
of the Agcnt or such Lender and Wl’thout mtercst (Oﬂl

32 Increased Cost.

(a) If, afte

LIBOR Rate 'md the result of anythmg described in clauses (i) and Ql_) above is to increase the cost to (or
to impose a co_s on) such Lender of making or maintaining any loan based on the LIBOR Rate, or to reduce
the amount of any sum received or receivable by such Lender under this Agreement or under its Note with
respect thereto, then upon demand by such Lender (which demand shall be accompanied by a statement
setting forth the basis for such demand and a calculation of the amount thereof in reasonable detail, a copy
of which shall be furnished to Agent), and without duplication of other payment obligations of Borrower
hereunder (including pursuant to Section 3.1), Borrower shall pay directly to such Lender such additional
amount as will compensate such Lender for such increased cost or such reduction, so long as such amounts -
-26 -
[Biolase] Credit Agreement
#61304369

[2.3.1.26] (S 111 Amendrent lo Credll Agreemant_11.15.2023_Fully Execuledt and Complied.pat] [Page 43 af 93]



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 146 of 195

have accrued on or after the day which is one-hundred eighty (180) days prior to the date on which such
Lender first made demand therefor; provided that if the event giving rise to such costs or reductions has
retroactive effect, such one-hundred eighty (180) day period shall be extended to include the period of
retroactive effect. For the avoidance of doubt, this clause (a) will not apply to any such increased costs or
reductions resulting from Taxes, as to which Section 3.1 shall govern.

®) If any Lender shall reasonably determine that any change after the Closing Date
in, or the adoption or phase-in after the Closing Date of, any applicable law, rule o Tegulation: regmchmT
capital adequacy, or any change after the Closing Date in the interpretation or admini tratlon th
Governmental Authority, central bank or comparable agency charged wil
administration thereof, or the compliance by any Lender or any Person contr llmg’such Lender with any
request or directive issued after the Closing Date regarding capital adeqmc“
force of law) of any such authority, central bank or comparable agency”
anythmg herein to the conﬁary, the Dodd—Flan}c Wall Street Refmm an ,'

of reducmg the 1ate of 1emm on such Lender’s or such controlling Person s capltai asa ccnsequence of
such Lender’s obhgatlons hereunder to a level below that wh

of demand by such Lender (whlch demand shall be ,
such demand and a calculation of the amount thereof sonal e d@taﬂ acopy of whlch shall be furmshed
o Agent) Boriower shall pay to such Lende1 su h dmon

vliic ';:vsuch Lende1 first made demand therefor;
provided that if the event giving rise to s | TEx uctmns has retroactive effect, such one-hundred

© eragre promptly as practicable after the officer of such Lender
responsible for administering its Loans, becornes‘aware of the occurrence of an event or the existence of a
condition that would entitle su cive payments under this Section 3.2, it will, to the extent
not inconsistent with the mte_l p Lender and any applicable legal or regulatory restrictions,

nired to be paid to such Lendel pursuant to thls Section 3.2 would
be materially reduced” and if, s, dstennmed by such Lender in its sole discietion, the making, issuing,
funding or mam_t i ing of such Loans through such other office or in accord’mce w1th such other measures,

to pay a@r mélemental expenses incurred by such Lender as a result of utlhzmg such otheI

gscribed above, A certificate as to the amount of any such expenses payable by Borrower
puzsuant to this ¢l ause (¢) (setting forth in reasonable detail the basis for requesting such amount) submitted
by such Lender to B 1f0wer (with a copy to Agent) shall be conclusive absent manifest error.

33 Funding Tosses.

Borrower hereby agrees that upon demand by any Lender (which demand shall be
accompanied by a statement setting forth the basis for the amount being claimed, a copy of which shall be
furnished to Agent), Borrower WlH indemnify such Lender against any net loss or expense which such
Lender may sustain or incur (including any net loss or expense incurred by reason of the liquidation or
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reemployment of deposits or other funds acquired by such Lender to fund or maintain the Term Loan subject
to the LIBOR Rate, as reasonably determined by such Lender) as a result of (a) any payment or prepayment
of the Term Loan of such Lender on a date other than the Term Loan Maturity Date or (b) any failure of
Borrower to borrow any Loan on a date specified therefor in a notice of borrowing pursuant to this
Agreement. For the purposes of this Section 3.3, all determinations shall be made as if such Lender had
actually funded and maintained the Term Loan through the purchase of deposits having a maturity
corresponding to the Loan and bearing an interest rate equal to the LTBOR Rate during such period of time
being measured. /

34 Manner of Funding: Alternate Funding Offices.

Notwithstanding any provision of this Agreement to the contraty, eac] 1 ender shall be
entitled to fund and maintain its funding of all or any part of its Loans in dny ‘mannei-it may determine at
its sole discretion. Each Lender may, if it so elects, fulfill its commit ent to make the Term Loan by
causing any branch or Affiliate of such Lender to make such Loangprovided,that in such event for the
purposes of this Agreement (other than Section 3.1) such Loan shal "
Lender and the obligation of Borrower to repay such Loan shall.ny
be deemed held by it, to the extent of such Loan, for the account

35 Conclusiveness of Statements: Surviva!

fto Section 3.1, 3.2, 3.3 or 3.4 shall
X ¢ averaging and attribution methods
» ang the provisions of such Sections shall survive
termination of this Agreement.

Determinations and statements of an
be conclusive absent demonstrable error. Lenders:
in determining compensation under Sections 3.1z
repayment of the Loans, cancellation of the Notg§

'Section 4 Conditions Precedent.

iéation of each Lender to make its Loan hereunder
ch of which shall be reasonably satisfactory in all

The effectiveness of this Agre
is subject to the following conditi
respects (or waived by) to Agent.

4.1 Prior Debt.

ave delivered the following documents in form and substance reasonably
‘applicable, duly executed and dated the Closing Date or an earlier date
nt):

- ‘Loan Documents. The Loan Documents to which any Loan Party is a party, each
duly executed by.a Responsible Officer of each Loan Party and the other parties thereto (except Agent and
the Lenders), and each other Person (except Agent and the Lenders) shall have delivered to Agent and
Lenders the Loan Documents to which it is a party, each duly executed and delivered by such Person and
the other parties thereto (except Agent and the Lenders).

®) Financing Statements. Properly completed Uniform Commercial Code financing
statements.
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© Lien Searches. Copies of Uniform Commercial Code and state search reports
listing all effective financing statements filed and other Liens of record against any Loan Party, with copies
of any financing statements and applicable searches of the records of the U.S. Patent and Trademark Office
and the U.S. Copyright Office performed with respect to each Loan Party, all in each U.S. jurisdiction
reasonably determined by Agent.

@ Reserved.

(e Payoff: Release. Customary payoff letters with respect 1o..
all Prior Debt, termination of all agreements relating thereto and the release:
connection therewith, with Uniform Commercial Code or other appropriate 4ermination statéments and
documents effective to evidence the foregoing or authorization to file the sani '

3] Authorization Documents. For each Loan Paiti “such Person’s (i) charter (or
similar formation document), certified by the appropriate Governmiental Authority, (ii) good standing
certificates in its jurisdiction of incorporation (or formation) and+in-each urisdiction reasonably
requested by Agent, (iii) bylaws (or similar governing document), {iv) resolitions of its board of directors
(or similar governing body) approving and authorizing such PeiSon’s:execiiti elivery and performance
of the Loan Documents to which it is party and the transa thereby, and (v) signature
and incumbency certificates of its officers executing any, of the Loan Documents, all certified by its
secretary or an assistant secretary (or similar officer) as b ng in fulk-force and effect without modification,
in form and substance reasonably safisfactory to A, g

y a Responsible Officer of Borrower,
as of the Closing Date that the conditions

® Closing Certificate. A c&
which shall constitute a representation and warr

‘ustomnary opinions of U.S. counsel for each Loan Party in
Agéntregarding certain customary closing matters, and
opinions and authorizes Agent and Lenders to rely

(h) Opinions of Co ;

form and substance reasonably accept to
Borrower hereby requests such cor
thereon, '

or other evidence of insurance in effect as required by
ers’ loss payee and/or additional insured, as applicable.

, tiicate. Agent shall have received a certificate of the chief financial
officer (or, in the absénce’of a chief financial officer, the chief executive officer or manager) of Borrower,
in his or her capacityas such and'iot in his or her individual capacity, in form and substance reasonably
satisfactory to Agent, ‘certifying that Borrower and its Subsidiaries on a consolidated basis are Solvent after
) and the indebtedness contemplated by the Loan Documents.

Reserved.

(m)  Consents. Evidence that all necessary consents, permits and approvals
(governmental or otherwise) required for the execution, delivery and performance by each Loan Party of
the Loan Documents have been duly obtained and are in full force and effect.
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4.3 Fees. The Lenders and Agent shall have received all reasonable and documented fees
required to be paid, and all reasonable and documented expenses for which invoices have been presented
(including the Legal Costs), required to be paid under the Loan Documents on or before the Closing Date;
provided that Legal Costs shall be limited to those of a single firm of counsel for the Agent and the Lenders,
taken as a whole (and, in the case of an actual or perceived contlict of interest, one additional firm of counsel
for all similarly affected indemnitees), and, if reasonably necessary, by a single firm of local counsel in
each relevant jurisdiction (which may include a single firm of special counsel acting in multiple
Jurisdictions) for the Agent and the Lenders taken as a whole (and, in the case of ari"actual or perceived
conflict of interest, one additional firm of local counsel in each relevant jurisdicti n for simi
indemnitees). All such amounts will be paid with proceeds of the initial advance.6f th
previous expense deposits made with Agent on or before the Closing Date, i
funding instructions given by Borrower to Agent on or before the Closing Dat

44 Closing Date Warrant. Agent shall have received the fully ¢xecuted Closing Date Warrant.

4.5 Representations, Warranties, Defaults. As of the’
making of the Loans, (a) all representations and warranties of B
shall be true and correct in all material respects as if made
representations and warranties that specifically refer to an earl
material respects as of such earlier date) and (b) no Default
The acceptance of the Term Loan by Borrower shall be deertied
conditions set forth in this Section 4.5 have been satisf

after giving effect to the
in any Loan Document
L and as ‘Closing Date (except for
date, whichrshall be true and correct in all
nt of Defauilt shall exist and be continuing,
certification by Borrower that the

4.6 Reserved.
47 Reserved.
4.8 Reserved.
49 No Material Adverse: .
those permitted pursuant to Secti

or in quarterly and annual repo
Loan Party which could reason

ere:shall not be any Debt or material obligations (other than

ras‘otherwise set forth in the Schedules to this Agreement

.Company with the SEC) of any nature with respect to any
have a Material Adverse Effect.

| Len 0 enter into this Agreement and to induce Lenders to make the Loan
tgpresents aich-warrants to Agent and Lenders, as of the Closing Date that;

:

ach*Loan Party is validly existing and in good standing under the laws of its state or
set forth on Schedule 5.1, and is duly qualified to do business in each jurisdiction
€ 5.1, which are all of the jurisdictions in which failure fo so qualify could reasonably
rresult in a Material Adverse Effect.

52 :Authorization: No Conflict.

Each Loan Party is duly authorized to execute and deliver each Loan Document to which
it is a party, to botrow or guaranty monies hereunder, as applicable, and to perform its Obligations under
cach Loan Document to which it is a party. The execution, delivery and performance by each Loan Party
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of this Agreement and the other Loan Documents to which it is a party, as applicable, and the transactions
contemplated therein, do not and will not (a) require any consent or approval of any applicable
Governmental Authority (other than any consent or approval which has been obtained and is in full force
and effect), (b) conflict with (i) any provision of applicable law (including any Health Care Law), (ii) the
charter, by-laws or other organizational documents of such Loan Party or (iii) (except as it relates to the
documents governing the Prior Debt, each of which will be terminated and/or paid on the Closing Date)
any Material Contract, or any judgment, order or decree, which is binding upon any Loan Party or any of
its properties or (c) require, or result in, the creation or imposition of any Lien on afiy:asset of any Loan
Party (other than Liens in favor of Agent created pursuant to the Collateral Docu
case, which could not reasonably be expected to result in a material adverse gff;
Borrower and its Subsidiaries, taken as a whole, to perform their obligations her

53 Validitv: Binding Nature.

Each of this Agreement and each other Loan Document
as applicable, is the legal, valid and binding obligation of such Loa
Party in accordance with its terms, subject to bankruptcy, inso
enforceability of creditors” rights generally and to gener
reasonableness.

ah;Party, enforcéable against such Loan
lvency and similar laws affecting the
quity and concepts of

54 Financial Condition.

(a) The audited consolidated financial statemenits of Borrower for the Fiscal Year 2017
and the unaudited consolidated financial statements 6f Borrower for the Fiscal Quarters ended March 31,
2018, June 30, 2018 and September 30, 2018, hich have been delivered pursuant hereto,
were prepared in accordance with GAAP~and present’fairly in all material respects the consolidated
financial condition of Borrower as at such results of its operations for the periods then ended.

(b) The COIlSOlAida'_tQ“ ’ i i}I‘OJGCtiOHS (including an operating budget and a cash
flow budget) of Borrower and ifs Subsidiaries for the period ending December 31, 2022 delivered to Agent
and Lenders on or prior to the CI i) were prepared by Borrower in good faith and (ii) were

prepared in accordance with assiitiiptions f
accompanying consolidated pro. foi1
Closing Date, adjusted to gi { |
occurred on such date, is consistent in all material respects with such projections (it being understood that
the projections are not 4 guaranty of future performance and that actual results during the period covered
by the projections may:

55 No Matcrialmdverse Change.

nber 31, 2017, except as disclosed in quarterly and annual reports filed by the

with ere has been no change in the financial condition, operations, assets, business or
properties of ‘Borro d its Subsidiaries, taken as a whole, which could not reasonably be expected to
result in a material adverse effect on the ability of the Borrower and its Subsidiaries, taken as a whole, to
perform their gbligations hereunder.

5.6 Litigation.

Except as disclosed in quarterly and annual reports filed by the Company with the SEC, no
litigation (including derivative actions), arbitration proceeding or governmental investigation or proceeding
is pending or, to Borrower’s knowledge, threatened against any Loan Party that would reasonably be
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eﬁcpected to have, either individually or in the aggregate, a Material Adverse Effect. As of the Closing Date,
other than any liability incidental to such litigation or proceedings, no Loan Party has any material
Contingent Obligations not listed on Schedule 7.1 or disclosed in the financial statements specified in

Section 5.4(a).
57 Ownership of Properties; Liens.

Borrower and each other Loan Party owns, or leases or licenses, as’applicable, all of its
material properties and assets, tangible and intangible, of any nature whatsoever that it p Wi, or
lease, as applicable (including Intellectual Property), fiee and clear of all Liens: claims
(including infringement claims with respect to Intellectual Property), excep!
forth on Schedule 5.7.

58 Capitalization.

it are Subsidiaries of the
securities were issued in
5 concerning the issuance of
.0f the Loan Parties that is a
owning more than ten percent
the Closing Date.

All issued and outstanding Equity Interests of the ]
Borrower are duly authorized, validly issued, fully paid, non-asse
compliance in all material respects with all applicable state aric
securities. Schedule 5.8 sets forth the authorized Equity Inft
Subsidiary of the Borrower as of the Closing Date as w :
(10%) of the outstanding Equity Interests in each such Loan Par

59 Pension Plans.

Plan.
5.10

mpany” or a company “controlled” by an “investment
any”, within the meaning of the Investment Company

Act of 1940.
5.11  No Defaun

No Evgﬁ“_t;,gf I:)efault" Yefault exists or would result from the incurrence by Borrower of
any Debt hereunder or under any other Loan Document or as a result of any Loan Party entering into the
Loan Documents to which it is a party.

largin Stock..
-No Loaui Party is engaged principally, or as one of its important activities, in the business

of extencim credit ;faffffh;; purpose of purchasing or carrying Margin Stock. As of the Closing Date, no
portion of the'Obligations is secured directly or indirectly by Margin Stock.

512

Each Loan Party has filed, or caused to be filed, all material federal and material state taxes
returns and reports required by applicable U.S. state and U.S. federal law to have been filed by it and has
paid all material federal and material state taxes and governmental charges thereby shown to be owing,
except any such taxes or charges (a) that are not delinquent or (b) that are being diligently contested in good
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faith by appropriate proceedings and for which adequate reserves in accordance with GAAP have been set
aside on its books. Except as would not, either individually or in the aggregate, reasonably be expected to
result in a material adverse effect on the ability of the Borrower and its Subsidiaries, taken as a whole, to
perform their obligations hereunder, each Loan Party has filed, or caused to be filed, all material foreign
and other (non-state or U.S.) material tax returns and reports required by foreign law to have been filed by
it and has paid all material foreign and other (non-state or U.S.) taxes and governmental charges thereby
shown to be owing, except any such taxes or charges (a) that are not delinquent or (b) that are being
diligently contested in good faith by appropriate proceedings and for which adequate ré§erves in accordance
with GAAP have been set aside on its books.

5.14  Solvency.

:giving effect to the borrowing

On the Closing Date, and immediately prior to and aft fec
on a consolidated basis are,

hereunder and the use of the proceeds hereof, Borrower and its Subsidi';
and will be, Solvent.

5.15 Eavironmental Matters.

regpects with all applicable
nforced in accordance with

The on-going operations of Loan Parti
Environmental Laws, except for non-compliance whic
applicable law) reasonably be expected to result in
obtained, and maintained in good standing, all licen
under any Environmental Law and necessary for its
Party is in compliance with all material terms and
to do so would not reasonably be expected to
of its Subsidiaries nor any of their respectiye properties or tions is subject to any outstanding written
order from or agreement with any applica detal, state, or local Governmental Authority, nor subject to
any judicial or docketed administrativ ding,.Fespecting any Environmental Law, Environmental
Claim or Hazardous Substance, in eac
Adverse Effect. There are no Hazar ¢S or other conditions or circumstances existing with
respect to any property, or arising from operations prior to the Closing Date, of any Loan Party that would

\orizations and registrations required
spective ordinary course operations, and each Loan
iong thereof, in each case, except where the failure

5.16  Insurance.

Loan _ respective properties are insured with financially sound and
reputable insurance companies:which are not Affiliates of any Loan Party, in such amounts, with such
deductibles and covering such risks’as are customarily carried by companies engaged in similar businesses
and owning siuitlar properties:in localities where such Loan Parties operate, as applicable. A true and
complete listing of such insyrance as of the Closing Date, including issuers, coverages and deductibles, is
set forth on Schedule 5.1

£ All'written information (other than projections, or other forward-looking information and
f'a’general economic or industry nature) heretofore or contemporaneously herewith furnished
in writing by Botrower to Agent or any Lender for purposes of or in commection with this Agreement and
the transactions contemplated hereby, taken as a whole, is true and accurate in every material respect on
the date as of which such information, taken as a whole, and none of such information was materially
incomplete by omitting to state any material fact necessary to make such information not materially
misleading in any material respect in light of the circumstances under which made (after giving effect to all
~33-
Biolase] Credit Agreement

#61304369

[2.2.1.26] [SWEK 1110 Amandment lo Credil Agreemant_11.15.2023_Fully Executed and Somplies.pat) [Page 50 a1 93)



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 153 of 195

supplements and updates thereto from time to time) (it being recognized by Agent and Lenders that any
projections and forecasts, taken as a whole, provided by Bonowcr are based on good faith estimates and
assumptions believed by Borrower to be reasonable as of the date of the applicable projections or
assumptions and that actual results during the period or periods covered by any such projections and
forecasts may differ from projected or forecasted results).

5.18  Intellectual Property; Products and Services.

() Schedule 5.18(a) (as updated from time to time in accordance with S
hereof) accurately and completely lists all of Loan Parties’ Registered Intelleciual Property.»E
Party owns and possesses or has a license or other right to use all material. 'ntellectual Pr peﬁ:y as is
necessary for the conduct of the business of such Loan Party, and to the knowledge of such’Loan Party,
without any infringement upon the intellectual property rights of others, éxcept as Q’{helwme set forth on

Schedule 5.18(a) hereto.

® Schedule 5.18(b) (as updated from time
hereof) accurately and completely lists all Products and Services

ance with Section 6.1.2

PaItles the applicable Loan Paﬂ:y has 1ece1ved (or the
and such Ploduct or Servme is the subject of, all R

eded in connectlon Wlth the testmg
ice by or on behalf of Loan Parties as

cunenﬂy conducted No Loan Party has received. ait
Authority, specifically including the FDA and/of 1t such Governmental Authority is conducting an
investigation or review (other than a normal i cheduled inspection) of any Loan Party’s (x)
manufacturing facilities, laboratory facil s for any such Product that is material to the
business of the Loan Parties, taken as related sales or marketing activities and/or the
o) lab01atory facilities, the processes for any such

I elatxoﬁ to the mamzfacmrmg, pmcesses sales, marketing,

tare materlal to the business of the Loan Parties, ’faken as a
whole, and/or the- Require
in quarterly and annual 1 e Company with The SEC, no Reqmred Penmt has been zevoked
or withdrawn, nor, to the best of Botrower’s knowledge, has any such Governmental Authority issued any
order or recommendatior st'mng that the development, testmg, manuf’ic’rurmg, sales and/m malketlnc of
such material Pr
marketplace, as’
whole.

trial result y
since the date on which the applicable Loan Party acquired rights to such material Product, and (B) there
have been no § t recalls or voluntary product withdrawals from any market in respect of any Product
that is material to.the business of the Loan Parties, taken as a whole, since the date on which the applicable
Loan Party acquired rights to such material Product.

(e) - Since January 1, 2016, no Loan Party has experienced any significant failures in
its manufacturing of any Product which caused any reduction in Products sold.
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5.19 Restrictive Provisions.

No Loan Party is a party to any agreement or contract or subject to any restriction contained
in its operative documents which would reasonably be expected to have a Material Adverse Effect.

520  Labor Matters.

No Loan Party is subject to any labor or collective bargaining agreement. Th 1e are 1o
existing or threatened strikes, lockouts or other labor disputes involving any Loa "Party tha}""' ’
the aggregate would reasonably be expected to have a Material Adverse Effe
payment made to employees of each Loan Party are not in violation in any material réspect of the'F
Standards Act or any other applicable law, rule or regulation dealing Wlﬂl such.natters. 7%, ©

521  Material Coniracts.

agreements for manageual consultmg or similar servi
is bound, (iv) agreements regarding any Loan Party, i
which such Loan Party and any of holder of 5.09
13G are a party, (v) Patent Licenses, Trademark
agreements to which any Loan Party is a party;
than software subject to “shrink-wrap” or ‘¢
or supply agreements to which any Loan
Party is a party (in each case with respec

tzons Or any mvestment ihereln fo
y that has ﬁled a Schedule 13D or

ent of the type de.scribed in the preceding clauses
1e aggregate of more than $500,000 in any year),

the apphcable Loan Paz“tles org@mzahonal documents)
s or 1nst1mnents to which any Loan Party is a party in each

Loan Party is a pafry as’ !
fransactions contempfat by the Loan Documents will not give rise to a rlc.ht of tennmatlon in favor of

il Contract (oth61 than a Loan Palty) which would reasonably be expected to have,.

Laws Generally. Each Loan Party is in compliance with, and is conducting and
has conducted its-b ss and operations in material compliance with the requirements of all apphcable
laws, rules, regulations, decrees, orders, judgments, licenses and perinits except where the failure to be in
compliance would not reasonably be expected to have a Material Adverse Effect.

(b) Health Care Laws. Without limiting the generality of clause (a) above:
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) No Loan Party is in violation of any of the Health Care Laws, except for
any such violation which would not reasonably be expected (either individually and taken as a
whole with any other violations) to have a Material Adverse Effect.

(i) Each Loan Party(either directly or through one or more authorized third
parties) has (i) all licenses, consents, certificates, permits, authorizations, approvals, franchises,
registrations, qualifications and other rights from, and has made all declarations and filings with,
all applicable Governmental Authorities and self-regulatory authorities (eachs :?“Authorlzatlon”)
necessary to engage in the business conducted by it, except for such Authoz' ition:

and (ii) no knowledce that any Governmental Authonty is conslde '1g mntmu suSpending or
revoking any such Authonzation except where the limitation, suspénsion or f:. ocation of such
Authorization would not reasonably be expected to have a Matérial Adveise Effect. All such
Authorizations are valid and in full force and effect and such Logn Party is in material compliance
with the terms and conditions of all such Authorizations and:with the rules and regulations of the
regulatory authorities having jurisdiction with respect to stich. Authorj ons, except where failure
to be in such compliance or for an Authorization to be valid and in‘full force and effect could not
reasonably be expected to have a Material Adverse Efl

(iii)  EachLoan Party has receive d maintain§ accreditation in good standing
and without limitation or impairment by all ¥ (ktmg organizations, to the extent
required by applicable law or regulation (i ling an 1o zgn law or equlvalent regulation),

except where the failure to be so accwdﬁ:c aﬂd ing

ot v

(iv) . Except wh & ing would not reasonably be expected to
have a Material Adverse Effect, ni been or has been threatened to be, (i) excluded
from U.S. health care program suant to 4271J.5.C. §1320(a)7 or any related regulations, (ii)
suspended” or “debaned” fron i s to the U.S. government or its agencies pursuant
g to debarment and suspension applicable to federal
ubpart 9.4), or other applicable laws or regulations, or
any Governmental Authority that may prohibit it from

atened mvcsngatmn mquny or admlmstmnve or Judlmal action, heanng, ar
nent p10cee<11 rig by the FDA, CMS, or any other Governmental Authority agamst any Loan
arding any violation of applicable law, except for such investigations, inquiries, or
ive of judicial actions, hearings, or enforcement proceedings whlch individually and in
the, aggregate, “could not 1efisonabiy be expected to result in a Material Adverse Effect.

Indebtedness: Investments. Guarantees and Certain Contracts.

Except as set forth on Schedule 7.1, as permitied by Section 7.1 or in the exhibit list to the
Company’s amual report on Form 10-K for the fiscal year ended December 31, 2017 or any quarterly report
on Form 10-Q filed by the Company with the SEC in 2018, no Loan Party (a) has any outstanding Debt,
except Debt under the Loan Documents, or (b) owns or holds any equity or long-term debt investments in,
or has any outstanding advances to or any outstanding guarantees for the obligations of, or any outstanding
borrowings from, any othel Person.
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524  Affiliated Agreements.

Except as set forth on Schedule 7.7 or in the exhibit list to the Company’s annual report on
Form 10-K for the fiscal year ended December 31, 2017 or any quarterly report on Form 10-Q filed by the
Company with the SEC in 2018, and except for employment agreements entered into with employees,
managers, officers and directors from time to time in the ordinary course of business, (i) there are no existing
or proposed agreements, arrangements, understandings or transactions between any Loan Pan‘y on the one
hand, and such Loan Party’s members, managers, managing members, inves
stockholders, other equity holders, employees, or Affiliates or any members of the
the other hand, and (ii) to Borrower’s knowledge, none of the foregoing Person.
indebted to or have any direct or indirect ownership or voting interest in, any,
or any Person with which any Loan Party has a business 1elat10nsh1p or wh _,-*competcs with any Loan
Party (axcept that any such Persons may own equlty interests in (but not exceedmg twe pelcen‘{ (2%) of the

25A and any and all busmess
iness and invoices. Each Loan Party
of business only at the locations set
ting to or evidencing the Collateral

done and invoices issued in such names are such Loan
maintains, and since January 1, 2013 has maintained

3,

schecule /.14 counts as of the Closmg Date All of the
tangible m’atenal Collateral (except for n transit or Equipment that is being repaired) is

located exclusively within the United Sta;

/526 Non-Subordingtio

Septembe{% 2001 Blockmg Property and Prohibiting Transactions With Persons Who Commit, Threaten
to Commit, or Support‘Terrorism (66 Fed. Reg. 49079 (2001)) (2) engages in any dealings or transactions
prohibited by:Séction 2 of such executive order, or is otherwise associated with any such Person in any
manner that violates of Section 2 of such executive order, or (3) is a Person on the list of Specially
Designated Nationals and Blocked Persons or is in violation of the limitations or prohibitions under any
other OFAC regulation or executive order.

®) No part of the proceeds of the Loan will be used, directly or indirectly, by any
Loan Party for any payments to any governmental official or employee, political party, official of a political
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party, candidate for political office, or anyone else acting in an official capacity, in order to obtain, retain
or direct business or obtain any improper advantage, in violation of the Unifed States Foreign Corrupt
Practices Act of 1977, as amended.

529  Security Inferest.

Each Loan Party has full right and power to grant to Agent, for the benefit of itself and the
other Lenders, a perfected, first priority (subject to Permitted Liens and the Intercreditor Agreement)
security interest and Lien on the Collateral pursuant to this Agreement and the othéf T:oan cuiments, as
applicable, subject to the following sentence. Subject to Section 6.14, upon the execution an ‘
this Agreement and the other Loan Documents, and upon the filing of the necessary financi
and/or appropriate filings and/or delivery of the necessary certificates evidencing any:equity interest,
control and/or possession, as applicable, without any further action, Agentwill have g'good, valid and first
priority (subject to Permitted Liens and the Intercreditor Agreement) perfected Lien and Security interest in
the U.S. Collateral, for the benefit of Agent and Lenders. Borrower is 1it yarty to.any agreement, document
or instrument that conflicts with this Section 5.29 other than i )
Intercreditor Agreement. '

530  Survival.

rranties contained herein with the
y thereon. All such representations
“ment, the closing and the making of the

Borrower hereby makes the represent io"_,
knowledge and intention that Agent and Lenders are
and warranties will survive the execution and delive;
Loan.

Section 6 Affirmative Covenants.

Until all Obligations have been
otherwise expressly consent in writin

6.1 Information.

= Promptly wheh available and in any event within ninety (90) days after the close
of each Fiscal Year (unless Borrower files a Notice of Late Filing (12b-25 Notice) in which case such report
shall be due within ofie hundréd five (105) days of the end of the relevant Fiscal Year): a copy of the annual
audited report.of Borrower;and its Subsidiaries for such Fiscal Year, including therein (a) a consolidated
balance shee statement 6f earnings and cash flows of Botrower and its Subsidiaries as at the end of
chi Fiscal Yéar, certified without qualification (except for (x) qualifications relating to changes in
accounting ‘principles”or practices reflecting changes in GAAP and required or approved by Borrower’s
independent certified public accountants and (y) going concern qualification) by independent auditors of
recognized standing'selected by Borrower, and (b) a comparison with the previous Fiscal Year.

12  Interim Reports.

(@ Promptly when available and in any event within forty-five (45) days:
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0 after the end of each of the first three Fiscal Quarters of each Fiscal Year
(unless Borrower files a Notice of Late Filing (12b-25 Notice) in which case such report shall be
due within fifty (50) days of the end of the relevant Fiscal Quarter), unaudited consolidated balance
sheets of Borrower and its Subsidiaries as of the end of such Fiscal Quarter, together with
consolidated statements of earnings and cash flows for such Fiscal Quarter and for the period
beginning with the first day of such Fiscal Year and ending on the last day of such Fiscal Quarter,
together with a comparison with the corresponding period of the previous Fiscal Year and a
comparison with the budget for such period of the current Fiscal Year (which rfiay be in preliminary

form and subject to normal year-end audit adjustments and the absence of fo tnotes);, atic

@)  after the end of the last Fiscal Quarter of each-Fiscal Year®unaudited
consolidated balance sheets of Borrower and its Subsidiaries as of th&:gnd of such,Fiscal Quarter,
together with consolidated statements of earnings for such Fig¢al -Quartefrand for the period
last day of such Fiscal Quarter
it adjustments and the

absence of footnotes).

M Together with each such quarterly r
above, Borrower shall provide to Agent a written stateme
summary discussion of Borrower’s financial condition,,
operations (which requirement shall be satisfied by the
Discussion and Analysis of Financial Condition and

(© Promptly when availab
each calendar month, monthly management at
reports shall be in form and substance consistén

: est Borrower shall furnish to Agent, a report, in form acceptable
to Agent, reconciling the Net Sales, Royalties;“and other revenue realized on a consolidated basis in
accordance with GAAP, in each Case, reported by Borrower to Agent during any reporting period to the
Aggregate Revenue reported by Borrower fiereunder for such period and the amount of Revenue-Based
Payment(s) made by Botrower in conneciion with such period(s).

6.1.4", Compliance Certificate.

Contemporaneously with the furnishing of a copy of each set of quarterly
statements purs 0 Section 6.1.2, a duly completed Compliance Certificate, with appropriate insertions,
dated the date‘of delivery and corresponding to such annual report or such quarterly statements, and signed
by the chief financial officer (or other executive officer) of Borrower, containing a computation showing
compliance with Sectién 7.13 and a statement to the effect that such officer has not become aware of any
Event of Default of Défault that exists or, if there is any such event, describing it and the steps, if any, being
taken to cure it. &

611.5 Reports to Governmental Authorities and Shareholders.

Promptly upon the filing or sending thereof, copies of (a) all regular, periodic or
special reports of each Loan Party filed with any Governmental Authority, (b) all registration statements
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(or such equivalent documents) of each Loan Party filed with any Governmental Authority and (c) all proxy
statements or other communications made to the holders of Borrower’s Equity Interests generally.

6.1.6  Notice of Default; Litigation.

Promptly upon becoming aware of any of the following, written notice describing
the same and the steps being taken by Borrower or the applicable Loan Party affected thereby with respect
thereto: : ;

@ the occurrence of an Event of Default;

()] any litigation, arbitration or governmental investigation proceeding not
previously disclosed by Borrower to Lenders which has been instituted orito the kndwledge of Borrower,
is threatened in writing against Borrower or any other Loan Party or to h any of the properties of any
thereof is subject, which in any case would reasonably be expected t ‘a Material Adverse Effect;

© the institution of any steps by any member of the Controlled Group or any
other Person to terminate any Pension Plan, or the failure of any: mber 6fthe Controlled Group to make
a required contribution to any Pension Plan (if such failure is Suit ciei1§ to. give rise to a Lien under Section
303(k) of ERISA) or to any Multiemployer Pension Plan,,or the taking' of any action with respect to a
Pension Plan which could result in the requirement that“Borrower.or any other Loan Party furnish a bond
or other security to the PBGC or such Pension Plan e of any event with respect to any
Pension Plan or Multiemployer Pension Plan whi i the incurrence by any member of the
Controlled Group of any material liability, fine 6t:p ding any claim or demand for withdrawal
liability or partial withdrawal from any Multiép 1 Plan), or any material increase in the
contingent liability of Borrower or any otherL.oa
benefit, or any notice that any Multiemplo
may be required to avoid a reduction in p|
is or has been funded at a rate less than th:

(d

any gther” event (including (i) any violation of any applicable law,
including any applicable Environméntal Law, or the assertion in writing of any Environmental Claim or
(ii) the enactment or effectiveness of any applicable law, rule or regulation) which could reasonably be
expected to have a Material Adversé Effect; or

to the extent that it would reasonably be expected to result in a Material
(i) any suspension, revocation, cancellation or withdrawal of an Authorization required for
Borrower or'any other Party, is threatened in writing or there is a reasonable basis for the Borrower
to believe that such Althorization will not be renewable upon expiration or will be suspended, revoked,
cancelled or withdrawi, (ii) Borrower or any other Loan Party enters into any consent decree or order
pursuant to any Health Care Law and Regulation, or becomes a party to any judgment, decree or judicial
or administrative.order pursuant to any Health Care Law, (iii) receipt of any written notice or other written
communication from the FDA, CMS, or any other applicable Governmental Authority alleging non-
compliance with any applicable Health Care Law, (iv) the occurrence of any violation of any applicable
Health Care Law by Borrower or any of the other Loan Parties in the development or provision of Services,
and record keeping and reporting to the FDA or CMS that could reasonably be expected to require or lead
to an investigation, corrective action or enforcement, regulatory or administrative action, (v) the occurrence
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of any civil or criminal proceedings relating to Borrower or any of the other Loan Parties or any of their
respective employees, which involve a matter within or related to the FDA’s or CMS’ jurisdiction, (vi)
upon obtaining actual knowledge thereof by the Borrower or any other Loan Party, any officer, employee
or agent of Borrower (acting in his or her capacity as such) or any of the other Loan Parties is convicted of
any crime or has engaged in any conduct for which debarment is mandated or permitted by 21 U.S.C. §
335a, or (vii) upon obtaining actual knowledge thereof by the Borrower or any other Loan Party, any officer,
employee or agent of Borrower (acting in his or her capacity as such) or any of the other Loan Parties has
becn conv1cted of any crime or engaged in any conduct for Wthh such PeISon could:be excluded from

Security Act or any snmlal law or 1egulat10n

6.1.7 Management Report.

Promptly upon receipt thereof, copies of all d€ i
reports submitted to Borrower or any other Loan Party by indepenc

6.1.8 Projections.

As soon as practicable, and in
commencement of each Fiscal Year, financial projecti
Bonower and the Subsuhaues fo1 such Fiscal Yeag

, han thirty (30) days after the
' month basis of revenues and EBITDA for

with:the furnishing of each annual audit report pursuant to
fes fo the Guarantee and Collateral Ameemem showmg

communications (elect mc or otherwise) between Borrower or its Affiliates and such entities that are not
material in fiature in the Borrower’s good faith determination) in relation to any Material Contract;

s e (b) such other information concerning Borrower and any other Loan Party as
Agent may reasonably request;

(© copies of all material communication as well as other material documents
received by Loan Parties or any of their Subsidiaries from the FDA, CMS, or any other Govenunental
Authority; and
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@ copies of (x) any written notices or other communications relating to any
material breach, default, or event of default with tespect to any Debt listed on Schedule 7.1 and () any
other material modifications or amendments entered into in relation to any Debt listed on Schedule 7.1.

6.2 Books: Records; Inspections.

Keep, and cause each other Loan Party to keep, its books and records in accordance with
sound business practices sufficient fo allow the preparation of financial statemen in accordance with
GAAP; permit, and cause each other Loan Party to permit (at any reasonable tim
hours and with reasonable advance notice), Agent or any representative theleoft
and operations of Borrower or any other Loan Party; provided, however, that i
Default, the Agent (or representative thereof) may not do any of the foregoin
more ’fhan one visit durmor any Flscal Year and to the cxtcnt any mfo;maﬁo
uch mfonnatzon is pmhlbl‘[ed
by law, then such miormatmn shall not be 1equncd to be dehveled and mnt .and cause each other Loan

(orat any time without notice 1f an Event of Default exists), Age
or all of its offices, to discuss its financial matters with its
Borrower hereby authorizes such mdependen’f auditors to dig
representative theleof) and to examme (and at the expe

ial matters with Agant or any
r the applicable Loan Party,

however, that in the absence of an
o any of the foregoing (or seek
1o the extent any information is subject
ient privilege or the sharing of such
be required to be delivered.

fo conﬁdentzalzty obhgatlons with a thn‘d pa
information is prohibited by law, then such info

. Insurance.
(a) Borrower shall : each other Loan Party to, (i) condict its business
ith its cil busines plactlces (ii) engage p1mc1pa11y in the same or similar

Imes of business substantmlly as he -tofme duc’téd (iii) collect the Royalties in the ordinary course of
business, (iv) mainfain all of its Lot useful in its business in good repair, working order and
condition (nonnal wear and except as may be disposed of in the ordinary course of
i f'the Loan Documents) (v) from time to time to makc all

) ications to do busmess and good standing in its jurisdiction of
formation and each nth', }urlsdlcthn in which the owneislnp or lease of property or the nature of ;ts
business makes such P ,
quahﬁcatlon could reasonably be expected to be, ‘have or result in a Material Advelse Effect (vii) remain
in good standi 'md mamtai operations in all jurisdictions in which it is currently located, except where
the faﬂmg tof standing or maintain operations would not leasonably be expected to be, have
or result ina'Material Adverse Effect, and (viii) maintain, comply with and keep in full force and effect all
Intellectual Property and Permits necessary to conduct its business, except in each case where the failure to
maintain, comply with or keep in full force and effect could not reasonably be expected to be, have or result
in a Material Adversé Effect.

(b) Borrower shall keep, and cause each other Loan Party to keep, all property
necessary in the business of Borrower or each other Loan Party in good working order and condition
(normal wear and tear excepted and except as may be disposed of in the ordinary course of business and in
accordance with the terms of the Loan Documents).
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© Borrower shall maintain, and cause each other Loan Party to maintain, with
responsible insurance companies, such insurance coverage as shall be required by all laws, governmental
regulations and court decrees and orders applicable to it and such other insurance, to such extent and against
such hazards and liabilities, as is customarily maintained by Persons operating in the same geographical
region as Borrower that are (A) subject to applicable Health Care Laws, or (B) otherwise dehvermg o
customers products or services similar to the Services (in each case, as determined by Agent in its
reasonable discretion). Upon request of Agent or any Lender, Borrower shall tumlsh to Agent or such
Lendel a ccrtiﬁcate settmg forth in reasonable detall the nature and extcnt of aﬂ inguirs i

insurance carrier will endeavox to give at least thirty (3 0) days prior written noﬁce td; ,leowe1 and Agcat
(or ten-(10) days prior wntten notlcc if the Agent consents to such shy {

to Agent. Bon‘ower shall execute and delivcr, and cause each otl{
deliver, to Agent a collateral assignment, in form and substance,

1 of the continuing insurance
able advance IIOthC to Bonower) may pmchase

any other Loan Party in connection with
s hased by Agent, but only after providing
rajce coverage required by this Agreement. If
th above, Borrower will be responsible for the
d-any other charges that may be imposed with the

he cancellation or expiration of the insurance, and

Aoent purchases insurance for the Colla
reasonable costs of that insurance, mclu

6.4 Compliance with ; Ws: Payinernt of Taxes and Liabilities.

hrother Loan Party to comply, in all material respects with all
applicable laws, rules, 1egulat10ns decregs, orders, judgments, licenses and permits, except where failure
to comply would not reas nably be & écted to have a Material Adverse Effect; (b) without limiting clause
(a) above, ensure, and 1er Loan Party to ensure, that no person who Controls a Loan Party
(i) listed on the Spec lly Deslgm Nationals and Blocked Person List maintained by OFAC, and/or any
other similar lists‘ maintained by OFAC pursuant to any authorizing statute, Executive Order or regulation
or (ii) a Persoiid¢signated under Section 1), (c) or (d) or Executlve Order No. 13224 (September 23,

egislation or any other similar Executive Orders; (¢) without limiting clause
( cause each other Loan Party to comply, with all applicable Bank Secrecy Act and
antl-money lannde1 ing laws and regulations, (d) (i) file, or cause to be filed, all material federal and material
state tax returns. ports required by applicable U.S. state and U.S. federal law to have been filed by it
to be filed b any Loan Party and (ii) in respect of the taxes and reports described in the prior clause (d)(),

pay, and cause €ach other Loan Party to pay all such taxes and other material state or federal governmental
charges as well as material claims of any kind which, if unpaid, could become a Lien (other than a Permitted
Lien) on any of its property, except, in each case, any such taxes or charges (A) that are not delinquent or
(B) that are being diligently contested in good faith by appropriate proceedings and for which adequate
reserves in accordance with GAAP have been set aside on its books, (€) (i) except as would not, either
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individually or in the aggregate, reasonably be expected to result in a material adverse effect on the ability
of the Borrower and its Subsidiaries, taken as a whole, to perform their obligations hereunder, file, or cause
to be filed, all material foreign and other (non-state or Federal) material tax returns and reports required by
foreign law to be filed by any Loan Party and (ii) in respect of the taxes and reports described in the prior
clause (€)(i), except as would not, either individually or in the aggregate, reasonably be expected to result
in a material adverse effect on the ability of the Borrower and its Subsidiaries, taken as a whole, to perform
their obligations hereunder, pay, and cause each other Loan Party to pay, all material foreign other (non-
state or federal) material taxes and other material governmental charges against it or atiy.of it
well as material claims of any kind which, if unpaid, could become a Lien (other tha
any of its property, except, in each case, any such taxes or charges (A) that are 1i
are being diligently contested in good faith by appropriate proceedings and for:w] )
accordance with GAAP have been set aside on its books. For purposes of this Section 6.4 and Section 5.28,
“Control” shall mean, when used with respect to any Person, (x) the direct br iﬂ(ﬁrectﬁ?pqncﬁtial ownership
of fifty-one percent (51%) or more of the outstanding Equity Interests of siich Person or () the power fo
direct or cause the direction of the management and policies of erson whether by confract or
otherwise. :

6.5 Maintenance of Existence.

¢ach other Loan Party to maintain
1 of its organization and (b) its

qualification to do business and good standing in
such qualification necessary, other than any such-

ould not be reasonably expected to result in (a)
: 000 of any Loan Party, maintain, and cause each
if any) in substantial compliance with all applicable

occurred on any real property or.any other assets of Borrower or any other Loan Party, cause, or direct the
applicable Loan Party to cause, the“prompt containment and removal of such Hazardous Substances and
the remediation of such real property or other assets as is necessary to comply in all raterial respects with
all Environmental:Laws and to preserve the value of such real property or other assets. Without limiting
the generality“of't i , except to the extent the failure to do so would not be reasonably expected
to result in 4M | ‘Adverse Effect, Borrower shall, and shall cause each other Loan Party to, comply
with each vilid federal or state judicial or administrative order requiring the performance at any real
property by Borrower or any other Loan Party of activities in response to the release or threatened release

6.8 irther Assurances.

® Take, and cause each other Loan Party to take, such actions as are necessary or as

Agent or the Required Lenders may reasonably request from time to time to ensure that the Obligations of

Borrower and each other Loan Party under the Loan Documents are secured by a perfected Lien in favor
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of Agent (subject only to the Permitted Liens) on substantially all of the assets of Borrower and each
Subsidiary of Borrower (as well as all equity interests of each Subsidiary of Borrower) and guaranteed by
all of the Subsidiaries of Borrower (including, promptly upon the acquisition or creation thereof, any
Subsidiary of Borrower acquired or created after the Closing Date), in each case including (a) the execution
and delivery of guaranties, security agreements, pledge agreements, mortgages, deeds of trust, financing
statements and other documents, and the filing or recording of any of the foregoing; (b) the delivery of
certificated securities (if any) and other Collateral with respect to which perfection is obtained by possession
but excluding (i) the requirement for the Loan Parties to execute and deliver leasehol mortg

any other Excluded Property as defined in the Guarantee and Collateral Agreetrient; and:
commercially reasonable efforts to obtain and deliver executed Collateral Acces ‘
any foreign and domestic location where a material portion of the Collateral 4s'héld or otherwise stored
from time to time (in each case subject to the limitations set forth in the definition of “Ext uded Property”
set forth in the Guarantee and Collateral Agreement and Section 1.2 hereof), y

®) In the event that Agent and Borrower agr

discretion, that being a party to the Guarantee and Collateral Agrecinent; granting of Liens thereunder and
the related transactions contemplated herein or therein in relation o ‘Subsididry that is organized outside
of the United States (a “Foreign Subsidiary”) may cause such Foreign Subsidiary to suffer a material,
negative tax consequence to the Borrower and/or one of its Subsidiariés, then Agent and Borrower shall
work together in good faith, and at Borrower’s sole c “expenge, ‘0’ negotiate and enter into such
amendments to this Agreement and such other Loan Documents, Al m form and substance acceptable to
Agent and Borrower, as may be necessary to limit,the obligations hereunder of such Foreign Subsidiary,
including amendments to (i) release such Foreign Subsidiary fr Guarantee and Collateral Agreement,
idiary pursuant to the Guarantee and Collateral

[ date of determination, and (iii) as deemed
appropriate by Agent in its commercially redSonable discietion, revise this Agreement accordingly to take
into account the exclusion of such Foreign idiary, and its assets and income, as a Loan Party pursuant
to this Agreement; in each case to the exts necéssq 7 to'limit any such material, negative tax consequence

n their mutual and reasonable

(ii) limit any pledge of Equity Interest in such Forei

()

0 cduse each other Loan Party and each Subsidiary of Borrower

to comply, in all material regpects with ‘all applicable Health Care Laws relating to the operation of such
Person’s business, except where failure to comply would not reasonably be expected to have a Material

Keep in full force and effect all Authorizations required to operate such
nder applicable Health Care Laws and maintain any other qualifications
onduct, arrange for, administer, provide services in connection with or receive

(i) Promptly furnish or cause to be furnished to the Agent, with respect to
matters that could reasonably be expected to have a Material Adverse Effect, (w) copies of all
material written reports of investigational/inspectional observations issued to and received by the
Loan Parties or any of their Subsidiaries, and issued by any Governmental Authority relating to
such Person’s business, (x) copies of all material written establishment investigation/inspection
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reports (including, but not limited to, FDA Form 483 ’s) issued to and received by Loan Parties or
any of their Subsidiaries and issued by any Governmental Authority, (y) copies of all material
written warnings and material untitled letters as well as other material documents received by Loan
Parties or any of their Subsidiaries from the FDA, CMS or any other Governmental Authority
relating to or arising out of the conduct of the Loan Parties or any of their Subsidiaries applicable
to the business of the Loan Parties or any of their Subsidiaries that asserts past or ongoing lack of
compliance with any Health Care Law or any other applicable foreign, federal, state or local law
or regulation of similar import and (z) written notice of any material investigation or material audit
or similar proceeding by the FDA, CMS, or any other Govermmental Authg ;

_ (i)  Promptly furnish or cause to be furnished t e-Agent, with Tespect to
matters that would reasonably be expected to have a Material Advers iffect, (in such form as may
be reasonably required by Agent) copies of all non-privileged, reports; corre§pondence, pleadings
and other written communications relating to any matter that col I'lead to the Ioss, revocation or
suspension (or threatened loss, revocation or suspension) of aniy material Authorization or of any
material qualification of any Loan Party or Subsidiary; ; ed th, y internal reports to a
Person’s compliance “hot line” which are promptly investigated and defermined to be without merit
need not be reported. ‘.

(iv)  Promptly furnish or cause to’ mished to the Agent notice of all
material fines or penalties imposed by any Governmental: uthority under any Health Care Law
against any Loan Party or any of its Subsidiar '

W)
material written allegations by any Goy
activities of any Loan Party or any ofi
or related services.

nding anything to the contrary in any Loan Documment, no Loan
e required to furnish to Agent or any Lender patient-

Party or any of its Subsidiaries shall b
related or other informati sclosure of which to Agent or such Lender is prohibited

6.10

y breach of Section 6.9, Borrower shall take such commercially
reasonable action as isnecessary validly challenge or otherwise appropriately respond to such fact, event
ithin"any, timeframe required by applicable Health Care Laws, and shall thereafter

in,and will cause each other Loan Party to maintain on its behalf, a corporate
compliance program ‘reasonably designed to ensure compliance by the Borrower, its Subsidiaries, with
laws, ordinanées, rules, regulations and requirements that are, in each case, material and applicable;
provided, that,’it.is acknowledged and agreed that the Loan Parties’ corporate compliance program as of
the Closing Date, and any amendment, restatement, amendment and restatement, modification or
supplement that does not result in a materially adverse change to the ability of Borrower and its Subsidiaries
to comply with applicable laws, ordinances, rules, regulations and requirements (in each Loan Party’s good
faith determination), satisfies the Loan Parties’ obligations under this Section 6.11. Until the Obligations
have been Paid in Full, Borrower will modify such corporate compliance program from time to time (and
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cause the other Loan Parties and their Subsidiaries to modify their respective corporate compliance
programs) as may be reasonable to attempt to ensure continuing compliance in all material respects with
all material applicable laws, ordinances, rules, regulations and requirements (including, in all applicable
material respects, any material Health Care Laws). Borrower will permit Agent and/or any of its outside
consultants to review such corporate compliance programs from time to time upon reasonable notice and
during normal business hours of Borrower,

6.12  Payment of Debi.

Except as otherwise prescribed in the Loan Documents, Borrower:shall pa
otherwise satisfy when due and payable (subject to applicable grace periods and, in the cése of trade
payables, to ordinary course of payment practices) all of its material obligations.and liabilities,’except when
(1) the amount or validity thereofis being contested in good faith by appropriateproceedings and appropriate
reserves shall have been made in accordance with GAAP consistently applied or (ii) failure to do so would
not reasonably be expected to result in a Material Adverse Effect. e

6.13  [Reserved].

6.14  Post-Closing Covenant.

(a) Within sixty (60) days of the
Agent in its reasonable discretion), Borrower shall q.gli
in form and substance reasonably satisfactory to Ageni
Deposit Accounts (other than any Exempt Accounts) se

such longer period as permitted by
ecuted Account Control Agreements,
d by Agent, in relation to each of the

“the Closing Date (or such longer period as permitted by
all use commercially reasonable efforts to deliver the fully-

“form ahd: substance reasonably safisfactory to Agent, as
t to the Botrower’s leased location at 4 Cromwell, Trvine, CA

(b) Within sixty (60) da
Agent in its reasonable discretion), Borro
executed Collateral Access Agreemen
reasonably requested by Agent with re
92618.

of the Closing Date (or such longer period as permitted by
et shall deliver insurance endorsements naming Agent as
as applicable, in form and substance reasonably satisfactory

(¢©)  Within sixty (60) d
Agent in its reasonable discretion), Borro
lenders’ loss payee and/or additional in
to Agent. '

windred and twenty (120) days of the Closing Date (or such longer
/ asonable discretion), the Borrower shall liquidate, wind up or dissolve
alia Pty Ltd., an entity organized under the laws of Australia and Biolase N7)
rganized under the laws of New Zealand.

each of Biolase
Limited, an entit

1 ::‘_!::ligatio'ns have been Paid in Full, Borrower agrees that, unless at any time Agent shall
otherwise expressly consent in writing, in its sole discretion, it will:

Not, and not permit any other Loan Party to, create, incur, assume or suffer to exist any
Debt, except:
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(a) Obligations under this Agreement and the other Loan Documents;

()] Debt under any Approved AR Loan Facility and extensions, renewals and re-
financings thereof; provided that the aggregate principal amount (excluding an amount equal to accrued
interest, premiums, fees and expenses associated therewith) at any time outstanding in relation to such
Approved AR Loan Facility shall not exceed $5,000,000; provided that, (A) the principal amount of such
Debt (excluding an amount equal to accrued interest, premiums, fees and expenses associated therewith) is
not increased pursuant to any such renewal, extension, refunding or refinancin
refinancing renewal, extension or refunding shall continue to constitute usage of
such Debt was originally incurred, created or assumed;

© Subordinated Debt and extensions, renewals, and re-fi ‘ncmgs?%ifhggcbﬁ

ction 7.2(d) or
ed that the aggregate principal
sst, premiiims, fees and expenses
associated therewith or with any extension, renewal or re-financing). pérmitte er Section 7.2(d) at any
time outstanding shall not exceed $500,000;

@ Debt secured by Liens permitted by Se
Section 7.2(0) and extensions, renewals and re-financings thereof; pr

© Debt with respect to any Hedgi
purposes and not for speculation; i

6] Debt (i) arising from customéry agreemt
goods, licensing of intellectual property or adjustmerit- of purc
incurred in connection with the acquisition or di ition of
otherwise permitted hereunder, (ii) representing leferred
incurred in the ordinary course of busines;
received in the ordinary course of busin
business; :

se price or similar obligations in any case
usiness, assets or Subsidiary of Borrower
¢ inpensation to employees of any Loan Party
iii) représenting customer deposits and advance payments

® Debt with'respect to
automatic clearing house arran
and including, without limitatic
transfer, foreign exchange
physical pooling or cash co
arrangement designated %

sh management obligations and other Debt in respect of

ervices, overdraft protection and similar arrangements,
[ ository, credit or debit card, “p-cards,” electronic funds
/ices, zerg ‘balance arrangements, liquidity management tools (such as
entration) and other cash management arrangements, including any other
by any Borrower to Agent as being a “cash management
he ordinary course of business;

curred in commection with surety bonds, performance bonds or letters of
on, unemployment compensation and other types of social security and
“course of business or referred to in Section 7.2(e);

Debt described on Schedule 7.1 as of the Closing Date, and any extension or
(1) as the principal amount thereof is not increased, (ii) as the terms and conditions

sion, rénewal or refinancing are substantially identical to the original Debt, (iii) as to such
extension or renewal, no collateral or other form of security is granted by Borrower in connection therewith;
and

@ unsecured Debt (which for further clarity shall exclude accounts payable, take-or-
pay contracts, and other current liabilities incurred by Loan Parties in the ordinary course of business), in
addition to the Debt listed above, in an aggregate principal outstanding amount (excluding an amount equal
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to accrued inferest, premiums, fees and expenses associated therewith or with any extension, renewal or re-
f'mancmg) not at any time exceeding $250,000 and extensions, renewals and re-financings thereof;

® to the extent constituting Debt, obligations due by any Loan Party or Subsidiary
thereof under such Loan Party’s or their respective Subsidiaries® Product warranty programs;

O Debt arising from cash pooling arrangements among the Loan Parties and their
Subsidiaries; and ’

(m) Debt incurred in connection with the financing of i msu
ordinary course of business.

72 Liens.

acquired), except:

@ Liens for taxes or other govemmei}i
theleaﬁcl payable Wlthout penalty or bem0 dﬂloenﬂy cor ¢

® Liens arising in the ord
(i) Liens of carriers, warchousemen (including:
materialmen and other similar Liens imposed-by:

{business (including without limitation
‘azehousemen) mechamcs landlmds and

_ 5 not 'verdue or being dlllcently contested in good falth by
appropriate proceedings and not in > any deposits or advances or bonowed money or the deferred
purchase price of property or service ]
accordance with GAAP and wﬁh espéct to Whiclino executton or othel enforcement of which is effectively

stayed;

released at the closing: "undel this Agreement) and the replacement, extension or renewal of any Lien
permitted by this clause (€) upon or in the same property subject thereto arising out of the extension, renewal
or replacement of fheDebt securee thereby (without increase in the amount thereof (excluding an amount
s, fees and expenses associated therewith or with any extension, renewal

)Liens arising in connection with Capital Leases (and attaching only to the
property being leased);:(ii) Liens on any pr operty securing debt incurred for the purpose of financing all or
any part of the cost 6facquiring or improving such property; provided that any such Lien attaches to such
property witl ety (90) days of the acquisition or improvement thereof and attaches solely to the
property so acquired or improved, and (iii) the replacement, extension or renewal of a Lien permitted by
one of the foregoing clauses (i) or (ii) in the same property subject thereto arising out of the extension,
renewal or rephcement of the Debt secured thereby (without increase in the amount thereof (excluding an
amount equal to accrued interest, premiums, fees and expenses associated therewith or with any extension,
renewal or re-financing));
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(© Liens (i) relating to litigation bonds and attachments, appeal bonds, judgments and
other similar Liens arising in connection with any judgment or award that is not an Event of Default

hereunder or posted to stay any such judgment or award pending appeal thereof and (ii) in connection with
Debt incurred under Section 7.1(g);

® easements, rights of way, restrictions, minor defects or irregularities in title and
other similar Liens not interfering in any material respect with the ordinary conduct of the business of
Borrower or any Subsidiary;

® Liens arising under the Loan Documents;

1)) any interest or title of a licensor, sublicensor, lessor o ,.§gﬁalessoi§j{m§6 any license,
lease, sublicense or sublease (including non-exclusive licenses and subli nses) agreement entered into in
the normal course of business, only to the extent limited to the item,. Jicensed or leaséd (and proceeds
thereof);

@ Liens ofa collection bank arising under Section 4-210 0f the Uniform Commercial
Code on items in the course of collection and (i) customary sef’off tights’of.deposit banks with respect to
deposit accounts maintained at such deposit banks or which fre ontained in‘standard agreements for the
opening of an account with a bank; }

Q)] Liens arising from precautionaty-filings of financing statements under the Uniform
Commercial Code or similar legislation of any: ‘able jurisdiction in respect of operating leases
permitted hereunder and entered into by a Loan Partyiin th ordinary course of business;

k) Liens attaching to
intent or purchase agreement permitted
holdbacks;

ney deposits in connection with any letter of
ndemnification other post-closing escrows or

() Liens. arising “out”of conditional sale, title retention, consignment or similar
arrangements for the sal€ of goods in the ordinary course of business;

cdot otherwise permitted by this Section 7.2 so long as neither (i) the
» 1 amount of the obligations secured thereby nor (ii) the aggregate fair market
value (determined, in‘the ease of each such Lien, as of the date such Lien is incurred) of the assets subject
thereto exceeds, at any:time, $250,000;

Liens on insurance policies and the proceeds thereof securing the financing of

premiums with respect thereto; '

@® Liens of landlords or mortgagees of landlords arising by operation of law or
pursuant to the terms of real property leases;
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) Liens on goods in favor of customs and revenue authorities which secure payment
of customs duties in connection with the import and export of goods and Products; and

@® Liens on cash collateral with respect to Hedge Agreements.

7.3 Dividends: Redemption of Equity Interests.

Not (a) declare, pay or make any dividend or distribution on any Equlty Intmests or other
securities or ownership interests, (b) apply any of its funds, property or assets to the.
or other retirement of any Equity Interests or other securities or interests or of any. options
acquire any of the foregoing, (c) otherwise make any payments, dividends or dlSmbutlons to any member,
manager, managmc member, stockholder, director or other equity owner in sich. Pelson?-s*capaczty as such
other ihan in compliance with Section 7.7 hereof, or (d) make any payment:of any management service or
related or similar fee to any Affiliate or holder of Equity Inferests of Borfower other than in compliance
with Section 7.7 hereof; provided, however:

(b) Borrower and any Subsidiary may j
its Equity in the form of additional Equity Interests;

© any Subsidiary may pay
sufﬁczent fo panmt Borrower, as the case may be

fransactions expressly contemplated by
Borrower to perform its obligations under
and (iii) pay Ieasonable and necessary

1ses (i1 "udmg pmfesszonal fees and e},pcnses) mcun“ed by
th (A).feg

ate Taws or inder ﬂns Agzcement or any ot the other Loan Documents
and (C) mdemmﬁcaﬁon and reiftibursemen: af_ nectms oﬁicefs and employees in respect of habﬂmes
rciatmc to theu sewmg in any.stich capa

Equity Interests deemed to occur as a result of the surrender of such
] 1 nnection with the exercise of stock options, warrants or other
‘into or & changeable for Equity Interests or similar rights issued with respect to any
of such Equlty Inferests, shall,'in each case, be permitted;

Loan Party and each Subsidiary may (and may incur an obligation to)
;aedeem or Otherwise acquire Equity Interests issued by it with the proceeds received from the
substanna y concurretit issue of new common Equity Interests if after giving effect to such payment on a
pro-forma basis ng Default or Event of Default shall have occurred and be continuing at the time of the
‘payment;

® Borrower and each Subsidiary may pay for the repurchase, retirement or other
acquisition or retirement for value of Equity Interests (including any options, warrants or other securities
convertible into or exchangeable for Equity Interests or similar rights issued with respect to any of such
Equity Interests) of Borrowm held, directly or indirectly, by any future, present or former director, officer,
employee, member of management, manager or consultant (or any affiliates, spouses, former spouses,
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domestic partners, former domestic partners, other immediate family members, successors, executors,
administrators, heirs, legatees or distributees of any such director, officer, employee, member of
management, manager or consultant) of Borrower or any of its Subsidiaries pursuant to any employee,
management or director equity plan, employee, management or director stock option plan or any other
employee, management or director benefit plan or any agreement (including any stock option or stock
appreciation or similar rights plan, any management, director and/or employee stock ownership or incentive
plan, stock subscription plan, employment termination agreement or any other employment agreements or
equity holders® agreement) with any such director, officer, employee, member of mandgement, manager or
consultant; and

(® () Borrower and each Subsidiary may make payments-fo pay ¢ash*in lieu of
fractional shares in connection with any exercise of warrants, options, or otﬁ%;}ﬁecuritié&ggﬁizertible into
or exchangeable for Equity Interests of such Borrower or Subsidiary, as applicable, 6t-in connection with
any other dividend, split or combination thereof, in each case, otherwise permitted herétinder and (i) the
Borrower and each Subsidiary may repurchase Equity Interests upon’ ise of warrants, options or
other securities convertible into or exchangeable for Equity Interest '
or a portion of the exercise price of such warrants, options. ) ities convertible info or
exchangeable for Equity Interests as part of a “cashless” exercis '

7.4 Mergers: Consolidations: Asset Sales.

(a) Not be a party to any amagl
consolidation, unless agreed to by Agent in its sole (
to any Division, amalgamation or any other formi of terger.or Consolidation, unless agreed to by Agent in
its reasonable discretion; provided that any Loa arty may party to a Division, amalgamation or any
other form of merger or consolidation to the éxtenit.(x) all Person(s) servicing such Division, amalgamation
or other form of merger or consolidation : ain_and/or'become a Loan Party in accordance with Section
6.8, (v) other than in respect of a Division, amalgama iorror other merger or consolidation of the Borrower,
if the resulting Person(s) do not become Lodn Parties, the Investment in such Person is permitted by Section
7.10 and all material Collateral of oan Parties:involved in such transaction remains subject to the lien
in favor of Agent in existence Prior to suchtransaction or (z) the Loan Party survives Division,
amalgamation or any other formr consolidation and all material Collateral of any Loan Parties
involved in such transaction: o the lien in favor of Agent in existence prior to such
transaction.

rmit any other Loan Party to be a party

ot, and not permit any other Loan Party to, sell, transfer, dispose of, convey, lease
or license any of its real of personal property assets or Equity Interests, except for (i) sales of Inventory in
the ordinary course of business for at least fair market value, (ii) transfers, destruction or other disposition
of obsolete or worn-out assets in the ordinary course of business and (ii) any other sales and dispositions
of assets (excluding (A) any Equity Interests of Borrower or any Subsidiary or (B) sales of Inventory
described in Elause (i) atiove) for at least fair market value (as determined by the Loan Parties) so long as
the net book value of allassets sold or otherwise disposed of in any Fiscal Year does not exceed $500,000
with respect to sales dispositions made pursuant to this clause (iii), (iv) sales and dispositions to Loan
Parties, (v) leases; licénses, subleases and sublicenses entered info in the ordinary course of business, (vi)
sales and exchanges of Cash Equivalent Investments to the extent otherwise permitted hereunder, (vii) Liens
expressly permitted under Section 7.2 and transactions expressly permitted by clause (a) or Section 7.10,
(viii) sales or issuances of Equity Interests by Borrower, (ix) issuances of Equity Interests by any Loan
Party to any other Loan Party, (x) dispositions in the ordinary course of business consisting of the
abandonment of intellectual property rights which, in the reasonable good faith determination of Borrower,
are not material to the conduct of the business of the Loan Parties, (xi) a cancellation of any intercompany
Debt among the Loan Parties, (xii) a disposition which constitutes an insured event or pursuant to a
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condemnation, expropriation, “eminent domain” or similar proceeding, (xiii) sales and dispositions among
Subsidiaries of Borrower, (xiv) exchanges of existing equipment for new equipment that is substantially
similar to the equipment being exchanged and that has a value equal to or greater than the equipment being
exchanged and (xv) the sale, transfer, disposition of, conveyance, lease or license of owned real estate
located in Germany as of the Closing Date.

© Notwithstanding any provision in this Agreement or any other Loan Documents to
the contrary, the prior consent of Agent shall not be required in connection with the lic
of Intellectual Property pursuant to collaborations, licenses or other strategic transa¢tio
executed (i) in the ordinary course of a Loan Party’s business, (ii) on an arms-leng
the occurrence of an Event of Default.

@ Notwithstanding any provision in this Agreement 6r any oth¢r-Loan Documents to
the contrary, each of Biolase Australia Pty. Ltd., an entity organized undef thelaws of Australia and Biolase
(NZ) Limited, an entity organized under the laws of New Zealand may bg 11 uidated, wound up or dissolved,
as applicable.

7.5 Modification of Organizational Docuinents.

Not permit the charter, by-laws or other organizational docuinents of Borrower or any other
Loan Party to be amended or modified in any way wh d reasonably be expected to materially and
adversely affect the interests of Agent or any Len
incorporation to increase Borrower’s authorized eapit
interests of Agent or any Lender.

7.6 Use of Proceeds.

Use the proceeds of the L
capital, for fees and expenses related to-
and the other Loan Documents and the
business purposes of Borrower and
proceeds of any Loan to be used,:&
or ultimate, of “purchasing or.¢

ntemplated hereby and thereby and for other general
sidiaries; and not use any proceeds of any Loan or permit any
-tly orindirectly, for the purpose, whether immediate, incidental

Not, and: 1y other Loan Party to, enter into, or cause, suffer or permit to exist
any transaction, aryatigement or cotitract with any of its other Affiliates, which is on terms which are less
tainable rom any Person which is not one of its Affiliates, other than (i) reasonable
/and “indemnities to, benefits for, reimbursement of expenses of, and employment
vith ployees and directors in the ordinary course of business, (ii) transactions
ansactions permitted by Section 7.3 and Section 7.10, and (iv) transactions
-existence on the Closing Date and set forth on Schedule 7.7.

Not, and not permit any other Loan Party to, enter into any agreement containing any
provision which would (a) be violated or breached by any borrowing by Borrower hereunder or by the
performance by Borrower or any other Loan Party of any of its Obligations hereunder or under any other
Loan Document, (b) prohibit Borrower or any other Loan Party from granting to Agent and Lenders a Lien
on any of ifs assets or (c) create or permit to exist or become effective any encumbrance or restriction on
~ 53 -
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the ability of any other Loan Party to (i) pay dividends or make other distributions to Borrower or any other
Subsidiary, or pay any Debt owed to Borrower or any other Subsidiary, (ii) make loans or advances to
Borrower or any other Loan Party or (iii) transfer any of its assets or properties to Borrower or any other
Loan Party, other than, in the cases of clauses (b) and (¢), (A) restrictions or conditions imposed by any
agreement relating to purchase money Debt, Capital Leases and other secured Debt or to leases and licenses
permitted by this Agreement if such restrictions or conditions apply only to the property or assets securing
such Debt or the property leased or licensed, (B) customary provisions in leases and other contracts
restricting the assignment thereof, (C) restrictions and conditions imposed by law, (DYthose arising under
any Loan Document or any loan documents governing an Approved AR Loan Facifity;and E
provisions in contracts for the disposition of any assets; provided that the restricfions’in any:tich contract
shall apply only to the assets or Subsidiary that is to be disposed of and such'disposition i§ permitted
hereunder. ’

79 Business Activities.

-any i business other than the
bly related thereto. Not, and not permit
uity Initerests of Borrower that do not
ior tg'the’Obligations being Paid in Full,
in’dccordance with Section 7.4 or
uired by applicable law; provided,
f Borrower on terms substantially
1all not be prohibited by the foregoing,

Not, and not permit any other Loan Party to, engag
businesses engaged in on the Closing Date and businesses reasonak
any other Loan Party to, issue any Equity Interest other than (4)
require any cash dividends or other cash distributions to be m
(b) any issuance by a Subsidiary to Borrower or anoth:
Section 7.10, or (c) any issuance of directors® qualifying’
however, that the issuance of shares of convertible pre
similar to the Series D Participating Convertible Preferréd Sto

7.10  Investments.

Not, and not permit any o y.fo, make or permit to exist any Investment in any
other Person, except the following:

@ The creatio y Wholly-Owned Subsidiary and contributions by Borrower to
the capital of any Wholly-Owned Subsidiary of Borfower, so long as the recipient of any such contribution
has guaranteed the Obligations giid:such gufiranty is secured by a pledge of all of ifs equity interests and
substantially all of its real and-person: , in each case in accordance with Section 6.8;

estments and Investments by and among Loan Parties and their
se cash management operations or similar arrangements by and
- respective Subsidiaries;

sposits and obligations arising as permitted by Section 7.1( g) and Section

inary course of business;

7 (d) estments listed on Schedule 7.10 as of the Closing Date, together with any roll-
over or reinvestment of such Investment(s);

any purchase or other acquisition by Borrower or any Wholly-Owned Subsidiary
of Borrower of the assets or equity interests of any Subsidiary of Borrower;

® (i) transactions permitted by, and Investments received or made pursuant fo
transactions permitted in, Section 7.1, Section 7.3 and Section 7.4 and (if) Contingent Obligations in respect
of Obligations arising in the ordinary course of business and not otherwise constituting Debt;
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= Hedging Obligations permitted under Section 7.1(d);

) advances given to employees and dizectors in existence as of the Closing Date and
as listed on Schedule 7.10, which amounts shall not be increased without Agent’s prior written consent in
its sole discretion; '

) lease, utility, insurance, taxes and other similar deposits made in the ordinary
course of business and trade credit extended in the ordinary course of business;

G Investments consisting of the non-cash portion of the,
respect of Dispositions permitted hereunder;

o Investments permitted by Borrower or any Loan Party as a result of the receipt of
insurance and/or condemnation or exproriation proceeds in accordance the Loan Documents:

6] Investments (i) received as a result of tli nkruptc
Person or taken in settlement of or other resolution of claims or disputes ori(ii
and suppliers received in connection with the bankruptcy or regiganizati
accounts and bona fide disputes with, customers and suppliersyand, in ea
and renewals thereof: "

I.reorganization of any
securities of customers
 settlement of delinquent
ase, extensions, modifications

(m)  Loans and advances to suppliéfs.a ' Is or otherwise made in connection
with the purchase of goods and services, in each ca 1 i course of business; and

(n) other Investments in and satfiount not to exceed $1,000,000 during the
term of this Agreement. 3 ;

7.11  Restriction of Amendme

Bocuments.

Not, nor permit any I par Party to,.dmend or otherwise modify in any material manner, or
waive any rights under, any provisions of (i 7loan documents governing any Approved AR Loan
Facility (except that the terms of:any Approved AR Loan F acility may be amended, modified or otherwise
waived to the extent permitted under the Applicable Intercreditor Agreement, or (if) any of the Material
Contracts (or any replacements thereof) forth on Schedule 7.11 hereto (as such schedule may be updated
from time to time as reasonably deterniin by the Agent and the Borrower).

712 F iscal}[ear.

F ;sé;d Year.
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7.13  Financial Covenants.

7.13.1 Consolidated Unencumbered Liquid Assets.

Not permit the Consolidated Unencumbered Liquid Assets, (i) as of any date of
determination prior to December 31, 2023, to be less than $ 1,500,000 and (ii) as of any date of determination
on or after December 31, 2023, to be less than $2,500,000.

7.13.2 Conditional Minimum Aggregate Revenue.

Not permit Aggregate Revenue for the consecutiv
last Business Day of any Fiscal Quarter set forth in the table below (designa
to be less than the applicable amount set forth in the table below for such period.

onth period ending on the
“Q” in.the table below)

inimam LTM Aggregate}ﬁevemm as of the end
of: ' '

Six (6) month period ending

Q42021
| S
Twelgs cﬁgg) g‘f*‘gigm"d $37,000,000

$38,000,000
$40,000,000

. o the extent that the Consolidated Unencumbered Liquid Assets are less than
$3,500,000 as o last day of any Fiscal Quarter set forth in the table below (designated by “Q” in the
table below), not:permit the, EBITDA of Borrower and its Subsidiaries for the consecutive month period
ending on th. ss'Day of such Fiscal Quarter to be less than the applicable amount set forth in the

table beléw for such

Ainimum LTM EBITDA as of the end of:

Twelve (12) month period

ending Q1 2024 and each
Fiscal Quarter thereafter
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7.14  Deposit Accounts.

Not, and not permit any other Loan Party, to maintain or establish any new Deposit
Accounts other than (a) Exempt Accounts and (b) the Deposit Accounts set forth on Schedule 7.14 (which
Deposit Accounts constitute all of the Deposit Accounts, securities accounts or other similar accounts
maintained by the Loan Parties as of the Closing Date) without prior written notice to Agent. To the extent
such Deposit Account is not an Exempt Account or otherwise subject to the control of the lender(s) in
relation to an Approved AR Loan Facility, Borrower or such other applicable Loan Pérty and the bank or
other financial institution at which the account is to be opened after the Closing Da'te'shall prétip
into an Account Control Agreement, in form and substance reasonably satisfactory, ¢
by Agent.

7.15  Subsidiaries.

Not, and not permit any other Loan Party to, in each g
of Agentin its sole discretion, establish or acquire any Subsidiary finle
has occurred and is continuing or would result therefrom, (ii) such.§
each Loan Document as a Loan Party pursuant te documentati 1 acceptaly
and (iii) all other Loan Parties shall have reaffirmed all Qbligations
warranties under the Loan Documents (except to the exte
relate to a prior date only).

ithoyt the prior written consent
no DefAult or Event of Default
all have assumed and joined

‘Agent in its sole discretion
ell as all representations and
hrepresentations and warranties specifically

7.16  Regulatory Matters.

To the extent that any of the following would réasonably be expected to result in a Material

Adverse Effect, not, and not permit any other:] Party (1) make, and use commercially reasonable
efforts to not permit any officer, employ: agent of‘any Loan Party to make, any untrue statement of
material fact or fraudulent statement to the FDA or any Governmental Authority; fail to disclose a material
fact required to be disclosed to the FD any Goyerimental Authority, or commit a material act, make a
material statement, or fail to make a statement that.c6uld otherwise reasonably be expected to provide the
basis for CMS or any Governmental A ority to undertake material adverse action against such Loan
Party, (i) introduce into comméreial dis@fib ion any FDA Products which are, upon their shipment,
adulterated or misbranded in violation o 8.C. § 331, (iii) make, and use commercially reasonable
efforts to not permit any officer, ( or-agent of any Loan Party to make, any untrue statement of
material fact or fraudulent statement fo'the FDA or any other Governmental Authority; fail to disclose a
material fact required to'be disclose the FDA or any other Governmental Authority; or commit a
material act, make a macrial statement, or fail to make a statement in breach of the FD&C Act or that could
otherwise reasonably be expected 1o provide the basis for the FDA or any other Governmental Authority to
invoke its policyrespecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal Gratuities,”
Fed. Reg. 46191 (September 10, 1991), or (iv) otherwise incur any material liability

contingent) for failure to comply with Health Care Laws.

Borrower shall not, nor shall it permit any Loan Party to, (a) change its jurisdiction of

organization or change its corporate name without thirty (30) calendar days (or such shorter period as Agent

may agree in its sole discretion) prior written notice to Agent, (b) amend, alter, suspend, terminate or make

provisional in any material way, any Permit, the suspension, amendment, alteration or termination of which

could reasonably be expected to be, have or result in a Material Adverse Effect without the prior written

consent of Agent, which consent shall not be unreasonably withheld, (c) wind up, liquidate or dissolve
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(voluntarily or involuntarily) or commence or suffer any proceedmgs seeking or that would result in any of
the foregoing, (d) amend, modify, restate or change any insurance policy in a manner adverse to Agent or
Lenders or otherwise allow its aggregate products liability insurance coverage to be less than $5,000,000
at any time, (¢) engage, directly or indirectly, in any business other than the business it is engaged in on the
Closing Date and business reasonably related thereto and/or sell all or any material portion of its assets
without Agent’s prior written approval in its sole discretion, (f) change its federal tax employer
identification number or similar tax identification number under the relevant jurisdiction or establish new
or additional trade names without providing not less than thirty (30) days (or such shéiter penod as Agent
may agree in its sole discretion) advance written notice to Agent, or (g) revoke, ;
Information Authorization (on IRS Form 8821 or otherwise) or other similar authgrization ma ed by the
relevant Government Authority given to any Lender.

Section 8 Events of Default: Remedies.

8.1 Events of Default.

8.1.1 Non-Payment of Credit.

€] Default in the payment w : : outstanding Obligations on the
ayment on the apphcable Paymant
Date; or (c) Wlthout duphcatlon of clause (b) hargf:
Days, in the payment when due of any fee, or othe
any other Loan Document.

ount i)a’ bIé by any Loan Paﬂ‘y heleundm or under

8.1.2 Default Under Other Debt.

Any (i) “Ever efault”’;or'such similar term, as defined in the loan documents
governing any Approved AR Loan Facility or (ii).default shall occur under the terms applicable to any Debt
of any Loan Party (excluding the Obligations)“in ‘an aggregate principal amount (for all such Debt so
affected and including undrawn ¢ommitted ailable amounts and amounts owing to all creditors under
any combined or syndicated creditarrangeriient) exceeding $500,000.

% (@) Any Toan Party shall (i) be unable to pay its debts generally as they
become due (11) fﬂé a petition under any msolvency statute, (m) make a geneml assmmnent f01 the beneﬁt

g 7 pphcatton Ol COmIMEnce a pmceedmg seekmg reorganization or liquidation
or similat relief undei” an Debtor Relief Law or any other applicable law; or

(D) a court of competent jurisdiction shall (A) enter an order, judgment or
decree appointing a custodlan receiver, trustee, liquidator or conservator of any Loan Party or the whole
or any substantial part of any of Loan Party’s properties, which shall continue unstayed and in effect for a
period of sixty (60) calendar days, (B) approve a petition or claim filed against any Loan Party seeking
reorganization, liquidation, appointment of a receiver, interim receiver, liquidator, conservator, trustee or
special manager or similar relief under the any Debtor ReliefLaw or any other applicable law, which is not
dismissed within sixty (60) calendar days or, (C) under the provisions of any Debtor Relief Law or other
applicable law or statute, assume custody or control of any Loan Party or of the whole or any substantial
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part of any of Loan Party’s properties, which is not irrevocably relinquished within sixty (60) calendar days,
or (ii) there is commenced against any Loan Party any proceeding or petition secking reorganization,
liquidation or similar relief under any Debtor Relief Law or any other applicable law or statute, which (A) is
not unconditionally dismissed within sixty (60) calendar days after the date of commencement, or (B) is
with respect to which Borrower takes any action to indicate its approval of or consent.

8.1.4 Non-Compliance with Loan Documents.

(a) Any failure by Borrower to comply with or to perform any coven
7 or Section 10.22(b); or (b) failure by any Loan Party to comply with or to perfon
of this Agreement or any other Loan Document applicable to it (and not coustituting
under any other provision of this Section 8) and continuance of such failure described
thirty (30) days after the eatlier of any Loan Party becoming aware of
Borrower from Agent or any Lender.

an Event'of Default

int;this clause (b) for

ichfailuré:or notice thereof to

8.1.5 Repregentations: Warranties,

Any representation or warranty made
Document is false or misleading in any material respect when”
statement, report, notice or other writing furnished by any Lo
herewith is false or misleading in any material respect
stated or certified.

i Party herein or any other Loan
ny-schedule, certificate, financial
nt .or any Lender in connection
which the facts therein set forth are

8.1.6 Pension Plans.

any:Petson to terminate a Pension Plan if as a result
of the Controlled Group could be required to make a
a liability or obligation to such Pension Plan, in excess of
with respect:to any Pension Plan sufficient to give rise to a Lien
bligations in excess of $500,000; or (c) there shall occur any
iemployer Pension Plan and the withdrawal liability (without
Plans as a result of such withdrawal (including any
or any other Loan Party or any member of the Controlled

of such termination any Loan Party or ar
contribution to such Pension Plan, or co
$500,000; (b) a contribution failure occ

Final judgments which exceed an aggregate of $500,000 (to the extent not
adequately covef" >d by insurat '[:ei:as to which the insurance company has not disclaimed liability (provided
that customary reservation of rights” letters shall not be deemed to be disclaimers of liability)) shall be
rendered against‘any Logjt Party and shall not have been paid, discharged or vacated or had execution
thereof stayed pending-appeal within sixty (60) calendar days after entry or filing of such judgments.

Inimh'ditv of Toan Documents or T iens.

() Any Loan Document shall cease to be in full force and effect otherwise in
accordance with its express terms that results in a material diminution of the rights and remedies afforded
to Agent and/or Lenders or any other secured parties thereunder; (b) any Loan Party (or any Person by,
through or on behalf of any Loan Party) shall contest in writing in any manner the validity, binding nature
or enforceability of any Loan Document; or (c) any Lien created pursuant to any Loan Document ceases to
constitute a valid first priority perfected Lien (subject to Permitted Liens) on any material portion of the
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Collateral in accordance with the terms thereof, or Agent ceases to have a valid perfected first priority
security interest (subject to Permitted Liens) in any material portion of the Collateral pledged to Agent, for
the benefit of Agent and Lenders, pursuant to the Collateral Documents,

8.1.9 Invalidity of Subordination Provisions.

Any subordination provision in any document or instrument governing any
Approved AR Loan Facility or any subordination provision in any Intercreditor’ \greement or any
replacement Intercreditor Agreement, shall cease to be in full force and effect, of y Loari Party shall
contest in any manner the validity, binding nature or enforceability of any such provision.

8.1.10 Change of Conirol.

A Change of Control not otherwise permitted piy uant to Section 7.4 above shall

occur that does not result in the payment in full of all Obligations hereunider in accordance with Section
283 '

8.1.11 Certificate Withdrawals, Adverse Tes

S, or any other Governmental

(a) The institution of any proceeding by FDA, C)
'y or.Service or Service category from

Authority to order the withdrawal of any Product or Prody
the market or to enjoin Borrower or any of its
distributing, or otherwise providing any Product o 0 egory or Service or Service category that
- could reasonably be expected to have a Mateiial ‘Adverse Effect, (b) the institution of any action or
proceeding by FDA, CMS, or any other Governméntal Authorityto revoke, suspend, reject, withdraw, limit,
or restrict any Required Permit held by Borrowe any-of its Affiliates or any of their representatives,
which, in each case., could reasonabl xpected to° have a Material Adverse Effect, (c)the
gainst Borrower or any of its Affiliates by FDA, CMS, or any
ﬁSonably ¢'expected to have a Material Adverse Effect, (d) the
ie market, the voluntary withdrawal of any Products or Service
I¢' of any Products or Service that could reasonably be
expected to have a Material Adverse Effect;*(e) the occurrence of adverse test, audit, or inspection results
in connection with a Product ot Service which could reasonably be expected to have a Material Adverse
Effect, or (f) the occurrence: Scribed in clauses (a) through (e) above that would otherwise
cause Borrower to be excluded from participating in any federal, provincial, state or local health care
programs under Section1128 of the’Social Security Act or any similar law or regulation.

other Governmental Authority that cou
recall of any Products or Service fro

-any Event of Default described in Section 8.1.3 shall occur, the Loan and all
&A1 ;become immediately due and payable without presentment, demand, protest or
notice of any kind; and, if any other Event of Default shall occur and be continuing, Agent may, and upon
the written requést 6f Required Lenders shall, declare all or any part of the Loans and other Obligations to
be due and payable, whereupon the Loans and other Obligations (including without limitation the Exit Fee
and any amounts due pursuant to Section 2.8.2 hereof or any COC Prepayment Fee, as applicable, payable
with respect thereto) shall become immediately due and payable (in whole or in part, as applicable), all
without presentment, demand, protest or notice of any kind. Agent shall use commercially reasonable
efforts to promptly advise Borrower of any such declaration, but failure to do so shall not impair the effect
of such declaration.
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) In addition to the acceleration provisions set forth in Section 8.2(a) above, upon
the occurrence and continuation of an Event of Default, Agent may (or shall at the request of Required
Lenders) exercise any and all rights, options and remedies provided for in any Loan Document, under the
Uniform Commercial Code, any other applicable foreign or domestic laws or otherwise at law or in equity,
including, without limitation, the right to (i) apply any property of Borrower held by Agent to reduce the
Obligations, (if) foreclose the Liens created under the Loan Documents, (iii) realize upon, take possession
of and/or sell any Collateral or securities pledged, with or without judicial process, (iv) exercise all rights
and powers with respect to the Collateral as Borrower might exercise, (v) collect and serid notices regarding
the Collateral, with or without judicial process, (vi) by its own means or with judicial assistance; enter any
premises at which Collateral and/or pledged securities are located, or render any;of the foreg !
or dispose of the Collateral and/or pledged securities on such premises without anyliability for fént, storage,
utilities, or other sums, and Borrower shall not resist or interfere with such:action, (vii) at Borrower’s
expense, require that all or any part of the Collateral be assembled and miade availaiblig_,to Agent, for the
benefit of Agent and Lenders, or Required Lenders at any place reasonabl 7 designated by Required Lenders
in their sole discretion and/or relinquish or abandon any Collateral or sgCurities pledged or any Lien thereon.

© The enumeration of any rights and rem
to be exhaustive, and all rights and remedies of Agent and L de

ime that Loan Parties fail to do so, subject to any
e Loan Documents, and from time to time,
'S ex]  taxes or Liens affecting any of the Collateral
Documient or that jeopardize Agent’s Lien priority in the
er’s expense) for the administration, servicing,

applicable cure periods permitted by or otherwis
without prior notice, to: (i) discharge (at B

Collateral; or (ii) make any other payment
maintenance, preservation or protection'of the Collateral (each such advance or payment set forth in clauses
(1) and (ii) herein, a “Protective Advance”). Agentshall be reimbursed for all Protective Advances pursuant

to Section 2.9.1(b) and/or Secti 10, as licable, and any Protective Advances shall bear interest at

the Default Rate from the date such Prote vdvance is paid by Agent until it is repaid. No Protective
Advance by Agent shall be co er by Agent, or any Lender of any Default, Event of Default
or any of the rights or reme@ié's,of Ag any Lender under any Loan Document.

9.1

ereby irrevocably appoints, designates and authorizes Agent to take such
action on its behalf under the provisions of this Agreement and each other I,oan Document and to exercise
such powers arid perf ich duties as are expressly delegated to it by the terms of this Agreement or any
other Loan Docum gether with such powers as are reasonably incidental thereto. Notwithstanding
any provision to the cofitrary contained elsewhere in this Agreement or in any other Loan Document, Agent
shall not have any duty or responsibility except those expressly set forth herein, nor shall Agent have or be
deemed to have.any fiduciary relationship with any Lender, and no implied covenants, functions,
responsibilities, duties, obligations or liabilities shall be read into this Agreement or any other Loan
Document or otherwise exist against Agent.
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9.2 Delegation of Duties.

Agent may execute any of its duties under this Agreement or any other Loan Document by
or through agents, employees or attorneys-in-fact and shall be entitled to advice of counsel concerning all
matters pertaining to such duties. Agent shall not be responsible for the negligence or misconduct of any
agent or attorney-in-fact that it selects with reasonable care.

9.3  Limited Liability.

None of Agent or any of its Affiliates, directors, officers, employees or ageits'shall (a) be
liable for any action taken or omitted to be taken by any of them under or in connection withthis‘A greement
or any other Loan Document or the transactions contemplated hereby (except:to the exie it resulting from
its own gross negligence or willful misconduct as determined by a court of competent jurisdiction), or (b) be
responsible in any manner to any Lender for any recital, statement, represeiitation or wartanty made by any
Loan Party or Affiliate of any Loan Party, or any officer thereof, contamed in this Agreement or in any
other Loan Document, or in any certificate, report, statement or other. ument teferred to or provided for
in, or received by Agent under or in commection with, this Agre or any other Loan Document, or the
validity, effectiveness, genuineness, enforceability or sufficieficy of thig“Agreement or any other Loan
Document (or the creation, perfection or priotity of any Lien urity-interest therein), or for any failure
of any Loan Party or any other party to any Loan Documeént to perfor its Obligations hereunder or
thereunder. Agent shall not be under any obligation t6“any Lender to ascertain or to inquire as to the
observance or performance of any of the agreements contained i nditions of, this Agreement or any
other Loan Document, or to inspect the properties; or records of any Loan Party or Affiliate of any
Loan Party. ‘

9.4 Reliance.

Agent shall be entitled 1ot nd shéll be fully protected in relying, upon any writing,
resolution, notice, consent, certificate fidavit, lefter; telegram, facsimile, telex or telephone message,
statement or other document believed by it to be gentiine and correct and to have been signed, sent or made
by the proper Person or Persons, arid upon advice and statements of legal counsel (including counsel to any
Loan Party), independent accountants and other experts selected by Agent. Agent shall be fully justified in
failing or refusing to take any a under this. Agreement or any other Loan Document unless it shall first
receive such advice or concurrence of Requitéd Lenders (or all Lenders if expressly required hereunder) as
it deems appropriate and, if it $o requests; confirmation from Lenders of their obligation to indemnify Agent
against any and all liability.and exp which may be incurred by it by reason of taking or continuing to
take any such action, Agent shall in all cases be fully protected in acting, or in refraining from acting, under
this Agreement or any. other Loan Document in accordance with a request or consent of Required Lenders
(or all Lenders pressly required hereunder) and such request and any action taken or failure to act
hall be binding upon each Lender.

__Agentshall not be deemed to have knowledge or notice of the occurrence of any Event of
Default or Default except with respect to defaults in the payment of principal, interest and fees required to
be paid to Agent for the account of Lenders, unless Agent shall have received written notice from a Lender
or Borrower referring to this Agreement, describing such Event of Default or Default and stating that such
notice is a “notice of default”. Agentwill notify Lenders of its receipt of any such notice or any such default
in the payment of principal, interest and fees required to be paid to Agent for the account of Lenders. Agent
shall take such action with respect to such Event of Default or Default as may be requested by Required
Lenders in accordance with Section 8.2; provided that unless and until Agent has received any such request,
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Agent may (but shall not be obligated to) take such action, or refrain from taking such action, with respect
to such Event of Default or Default as it shall deem advisable or in the best interest of Lenders.

9.6 Credit Decision.

Each Lender acknowledges that Agent has not made any representation or warranty to it,
and that no act by Agent hereafter taken, including any review of the affairs of Borrower and the other Loan
Parties, shall be deemed to constitute any representation or warranty by Agent to any I'e
represents to Agent that it has, independently and without reliance upon Age
documents and information as it has deemed appropriate, made its own appraisal :
the business, prospects, operations, property, financial and other condition ‘and creditwoithiness of
Borrower, and made its own decision to enter into this Agreement and (0;extend éfédi; “to Borrower
hereunder. Each Lender also represents that it will, independently and without relidnce upon Agent and
based on such documents and information as it shall deem appropriate a ime, contintié to make its own
credit analysis, appraisals and decisions in taking or not taking actio
Loan Documents, and to make such investigations as it deems nec
prospects, operations, propeity, financial and other condition and:c
Except for notices, reports and other documents expressly hergin reg
Agent, Agent shall not have any duty or responsibility to pr
information concerning the business, prospects, operati

hiness of the Loan Parties.
o be furnished to Lenders by
¢nder with any credit or other

fiiancial or other condition or

97 Indemmnification.

‘Whether or not the transaction
indenmify upon demand Agent and its Affiliate
not reimbursed by or on behalf of Borrow:
on such Lender’s Pro Rata Term Loan S

cmplated hiereby are consummated, each Lender shall
directors; officers, employees and agents (fo the extent
thout limiting the obligation of Borrower to do s0), based
id ‘against any and all actions, causes of action, suits,
losses, liabilities, damages and expenses;:in g 1 Costs, except to the extent anty thereof result from
the applicable Person’s own gross neg gence or willful misconduct, as determined by a court of competent
jurisdiction. Without limitation of'‘the foregoing;:each Lender shall reimburse Agent upon demand for its
ratable share of any costs or :6uf-of K6t exXpenses (including Legal Costs) incurred by Agent in
connection with the preparatio: delivery, administration, modification, amendment or
enforcement (whether throug negotiations; legal proceedings or otherwise) of, or legal advice in respect
of rights or responsibilities under, .this Agreement, any other Loan Document, or any document
contemplated by or ref: o herein, fo the extent that Agent is not reimbursed for such expenses by or on
behalf of Borrower. The un ertaking:in this Section 9.7 shall survive repayment of the Loans, cancellation
of the Notes, any foreclosure undef; or modification, release or discharge of, any or all of the Collateral
ion of this:Agreement and the resignation or replacement of Agent.

= SWK andiits Affiliates may make loans to, issue letters of credit for the account of, accept
deposits from, acquiré equity interests in and generally engage in any kind of banking, trust, financial
advisory, undeiwritifig or other business with any Loan Party and any Affiliate of any Loan Party as though
SWK were not Agent hereunder and without notice to or consent of any Lender. Each Lender acknowledges
that, pursuant to such activities, SWK or its Affiliates may receive information regarding Loan Parties or
their Affiliates (including information that may be subject to confidentiality obligations in favor of any such
Loan Party or such Affiliate) and acknowledge that Agent shall be under no obligation to provide such
information to them. With respect to their Loans (if any), SWK and its Affiliates shall have the same rights

and powers under this Agreement as any other Lender and may exercise the same as though SWK were not
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Agent, and the terms “Lender” and “Lenders” include SWK and its Affiliates, to the extent applicable, in
their individual capacities.

9.9 Successor Agent.

Agent may resign as Agent at any time upon 30 days’ prior notice to Lenders and Borrower
(unless during the existence of an Event of Default such notice is waived by Required Lenders). If Agent
resigns under thls Agzeement Required Lcnclels shall, w1th (so long as no Event of:Default: exxsts) the

of Agent Agent may appomt on behalf of, and after consulting with Lendels a
Default cxxsts) erowez a successor agent. Upon the accept'mce of 1ts

pomtment powers and duties
Agent becomes effective,

has accepted appmntm&nt as Agent by the date which is thirty
of 1esignation the retiring Agent*s resignaﬁou shall nevert

the benefit of Agent and Lendels under any of the L retiring Agent shall continue so to
appoint&d and the provisions of this

Lenders irrevoc
Lien granted to or held by Ager

compliance with thi gle%mcnt) or (c) to subordinate its interest in any Collateral to ¢ 'my holder of aLien
on such Collatera which is penmtted by Section 7.2(d) (it being understood that Agent may concluswcly
rely on a certificate from Borrower in determining whether the Debt secured by any such Lien is permitted
by Section 7.1)."Upon request by Agent at any time, Lenders will confirm in writing Agent’s authority to
release, or subordinate its interest in, particular types or items of Collateral pursuant to this Section 9.10.

Agent shall release any Lien granted fo or held by Agent under any Collateral Document
() when all Obligations have been Paid in Full, (ii) in respect of property sold or to be sold or disposed of
as part of or in connection with any sale or other disposition permitted hereunder (it being agreed and
~-64 -
Biolase] Credit Agreement

#61304369

[2.3.9.26] [SWK 1110 Amendment 1o Cradll Agresmant_11.16.2023_Fully Execuled and Compiled.pat] [Page B1 of 93]



Case 24-12245-KBO Doc 17 Filed 10/02/24 Page 184 of 195

understood that Agent may conclusively rely without further inquiry on a certificate of an officer of
Borrower as to the sale or other disposition of property being made in compliance with this Agreement) or
(iii) subject to Section 10.1, if directed to do so in writing by Required Lenders.

In furtherance of the foregoing, Agent agrees to execute and deliver to Borrower, at
Borrower’s expense, such termination and release documentation as Borrower may reasonably request to
evidence a Lien release that occurs pursuant to terms of this Section 9. 10,

9.11  Intercreditor Agreements.

Each Lender hereby irrevocably appoints, designates and authorizes Agent to’enter into
one or more intercreditor agreements in relation to any other Debt of Borrows -entered '-ii_,i}i;g_m accordance
with this Agreement or as otherwise approved by Required Lenders, on its.behalf arid.to take such action
on its behalf under the provisions of any such agreement (subject to the Jast sentence of this Section 9.11).
Each Lender further agrees to be bound by the terms and conditions, mny such intercreditor agreement.
Each Lender hereby authorizes Agent to issue blockages notic nnecti rith any such Debt of
Borrower and such intercreditor agreement, or any replacement i
at the direction of Required Lenders. ;

9.12  Actions in Concert.

Loan Document (including exercising any rights o:
of Agent and Required Lenders, it being the int

rights under this Agreement, the Notes and the.oth
direction or with the consent of Agent or K

Section 10 Miscellaneous.

10.1  Waiver; Amends

@ Except, as” otherwise expressly provided in this Agreement, no amendment,
modification or waiver of, ¢ sent with Tespect to, any provision of this Agreement or any of the other
Loan Documents shall in any‘event be éffective unless the same shall be in writing and signed by Borrower
(with respect to Loan Dacuments t h Borrower is a party), by Lenders having aggregate Pro Rata
Term Loan Shares of notiess tha aggregate Pro Rata Term Loan Shares expressly designated herein
with respect thereto or; the absence of such express designation herein, by Required Lenders, and then
any such amendment; modification, waiver or consent shall be effective only in the specific instance and
=which given; provided, however, that:

: no such amendment, modification, waiver or consent shall, unless in
writing and §igned:by all of the Lenders directly affected thereby, in addition to Required Lenders
and Borr do any of the following: (A) increase any of the Commitments (provided that only

participating in any such increase of the Commitments shall be considered directly
affected:by such increase), (B) extend the date scheduled for payment of any principal of (except
as otherwise expressly set forth below in clause (C)) or interest on the Loans or any fees or other
amounts payable hereunder or under the other Loan Documents, or (C) reduce the principal amount
of any Loan, the amount or rate of interest thereon (provided that Required Lenders may rescind
an imposition of default interest pursuant to Section 2.6.1), or any fees or other amounts payable
hereunder or under the other Loan Documents; and
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(i) no such amendment, modification, waiver or consent shall, unless in
writing and signed by all of the Lenders in addition to Borrower (with respect to Loan Documents
to which Borrower is a party), do any of the following: (A) release any material guaranty under
the Guarantee and Collateral Agreement or release all or substantially all of the Collateral granted
under the Collateral Documents, except as otherwise specifically provided in this Agreement or the
other Loan Documents, (B) change the definition of Required Lenders, (C) change any provision
of this Section 10.1, (D) amend the provisions of Section 2.10.2 or Section 2.10.4. or (E) reduce
the aggregate Pro Rata Term Loan Shares required to effect any amendmen dification, waiver
or consent under the Loan Documents. ‘

® No amendment, modification, waiver or consent shall,unless in writing“and signed
by Agent, in addition to Borrower and Required Lenders (or all Lenders diret y-affected thereby or all of
the Lenders, as the case may be, in accordance with the provisions above), -affect fhe rights, privileges,
duties or obligations of Agent (including without limitation under the pre isions of Section 9), under this
Agreement or any other Loan Document. o

© No delay on the part of Agent or any Len
remedy shall operate as a waiver thereof, nor shall any single orpartial exeic
power or remedy preclude other or further exercise thereof;
remedy.

10.2  Notices.

All notices hereunder shall be in 2
to the applicable party at its address shown on:
written notice received by the other parties,<h;
by electronic mail transmission shall be de
hours on a Business Day, otherwise, sucl
notices sent by mail shall be deemed to ]

riting (incliding via electronic mail) and shall be sent

inex 11 uch other address as such party may, by
lesignate its address for such purpose. Notices sent
0 have been given when sent if sent during regular business
med delivery will be effective as of the next Business Day;
been givenrfive (5) Business Days after the date when sent by
registered or ceriified mail, first class‘postage prepaid; and notices sent by hand delivery or overnight
courier service shall be deemed to‘have b iven when received. Borrower, Agent and Lenders each
hereby acknowledge that, from tinie to time#Agent, Lenders and Borrower may deliver information and

notices using electronic mail.

10.3 Comgutati;ms;

¢ specifically provided herein, any accounting term used in this Agreement
(including in Section 7.13 or any related definition) shall have the meaning customarily given such teim in
accordance with' GAAP, and ; | financial computations (including pursuant to Section 7.13 and the related
definitions, and with respect fo the character or amount of any asset or liability or item of income or expense,
or any consolidation or ¢ther accounting computation) hereunder shall be computed in accordance with
GAAP consisténtly aj ; provided that if Borrower notifies Agent that Borrower wishes to amend any
covenant in"Section 7.13 (or any related definition) to eliminate or to take into account the effect of any
change in GAAP.on thie operation of such covenant (or if Agent notifies Borrower that Required Lenders
wish to amend

ctién 7.13 (or any related definition) for such purpose), then Borrower’s compliance with
such covenant shall be determined on the basis of GAAP in effect immediately before the relevant change
in GAAP became effective, until either such notice is withdrawn or such covenant (or related definition) is
amended in a manner satisfactory to Borrower and Required Lenders. The explicit qualification of terms
or computations by the phrase “in accordance with GAAP” shall in no way be construed to limit the
foregoing. Notwithstanding any other provision contained herein, all terms of an accounting or financial
nature used herein shall be construed, and all computations of amounts and ratios referred to herein shall
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be made, without giving effect to any election under Statement of Financial Accounting Standards 159
(Codification of Accounting Standards 825-10) to value any Debt or other liabilities of any Loan Party or
any Subsidiary at “fair value”, as defined therein.

104 Costs; Expenses.

Borrower agrees to pay on demand the reasonable and documented out-
expenses of (a) Agent (including Legal Costs) in connection with (i) the preparation, exect
and delivery (including perfection and protection of Collateral) of this Agreement, the “othér Loan
Documents and all other documents provided for herein or delivered or to be delivered hi ewider or in

connection herewith, (ii) the administration of the Loans and the Loan Documents; “and (iii) ariy proposed
or actual amendment, supplement or waiver to any Loan Document, and (b) Agentand I

Legal Costs) in connection with the collection of the Obligations and enforcement ofthis
other Loan Documents or any such other documents; provided, however, {hat notwithstanding anything to
the contrary herein, Borrower shall only be obligated to pay Legal Cost
Agent and the Lenders, taken as a whole (and, in the case of an acf
additional firm of counsel for all similarly affected indemnitees), and,
firm of local counsel in each relevant jurisdiction (which may in ‘lude:a singl
in multiple jurisdictions) for the Agent and the Lenders tak '
perceived conflict of interest, one additional firm of loca
affected Indemnitees). In addition, Borrower agrees to |
all liability for, any fees of Borrower’s auditors in cor
Lenders of their rights pursuant to and to the extent, pr
in this Section 10.4 shall survive repayment of th
Agreement.

ly necessary, by a single
firm of special counsel acting

] ole (and, in the case of an actual or
scl in each relevant jurisdiction for similarly
and to:save Agent and Lenders harmless from
ion w  reasonable exercise by Agent and -
in'Section 6.2. All Obligations provided for

10.5  Indemnification by Borro:

In consideration of the:
and the agreement to extend the Comi
exonerate and hold Agent, each L

xecution and delivery of this Agreement by Agent and Lenders
tments provided hereunder, Borrower hereby agrees to indemnify,
r and each of the officers, directors, employees, Affiliates and a gents
of Agent and each Lender (each a “Lender Party”) free and harmless from and against any and all actions,
causes of action, suits, losses lities, darhages and expenses, including Legal Costs (collectively, the
“Indemnified Liabilities”) of a single fir 'of counsel for all Lender Parties, taken as a whole (and, in the
case of an actual or perceived conflict of interest, one additional firm of counsel for all similarly affected
Lender Parties), and, if fedsonably nigcessary, by a single firm of local counsel in each relevant jurisdiction
(which may include a'single firm of special counsel acting in multiple jurisdictions) for all Lender Parties
taken as a whole (and; in the case 6f an actual or perceived conflict of interest, one additional firm of local
counsel in eacl i iction for similarly affected Lender Parties), incurred by Lender Parties or
Eatising out of, or relating to any Loan Party or any of their respective officers,

ithout limitation, (a) any tender offer, merger, purchase of equity interests,
purchase’of assets €1 similar transaction financed or proposed to be financed in whole or in part,
directly or iidirectly, with the proceeds of any of the Loans, (b) the use, handling, release, emission,
discharge, trans 1, storage, treatment or disposal of any Hazardous Substance at any property owned
or leased by Borrower or any other Loan Party, (c) any violation of any Environmental Laws with respect
to conditions at“any property owned or leased by any Loan Party or the operations conducted thereon,
(d) the investigation, cleanup or remediation of offsite locations at which any Loan Party or their respective
predecessors are alleged to have directly or indirectly disposed of Hazardous Substances, (e) the execution,
delivery, performance or enforcement of this Agreement or any other Loan Document by any Lender Party,
or (f) such Loan Party’s general operation of its business including all product liability out of or in
connection with such Person’s or any of its Affiliates or licensees manufacture use or sale of a Product or
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the provision of a Service; provided that Borrower shall not have any obligation hereunder to any Lender
Party with respect to Indemnified Liabilities to the extent such Indemnified Liabilities have resuited from
(i) the gross negligence, bad faith or willful misconduct of such Lender Party (as determined by a court of
competent jurisdiction in a final and non-appealable decision), (ii) intentional breach by such Lender Party
of its material obligations hereunder or any other Loan Document (as determined by a court of competent
Jurisdiction in a final and non-appealable decision) or (iii) any proceeding between and among Lenders
(other than any claims against a Lender Party in its capacity as an Agent) that does not involve an act or
omission by Borrower or any other Subsidiary of Borrower. Each Lender Party shall be‘obligated to refund
or return any and all amounts paid by the Borrower pursuant to this Section 10.5 td stich Lender T
any fees, expenses, or damages to the extent such Lender Party is not entitled to-payit ¥ile
in accordance with the terms hereof. If and to the extent that the for

unenforceable for any reason, Borrower hereby agrees to make the maximuni ntribution to the payment
and satisfaction of each of the Indemnified Liabilities which is permissible’under”applicable law. All
Obligations provided for in this Section 10.5 shall survive repayment.of the Loans, cancellation of the
Notes, any foreclosure under, or any modification, release or discha

Documents and termination of this Agreement.

10.6  Marshaling: Payments Set Aside.

Neither Agent nor any Lender shall be !
of Borrower or any other Person or against or in payme
that Borrower makes a payment or payments to Agen

any obligatiofi to marshal any assets in favor
f any or:all of the Obligations. To the extent
or Agent or any Lender enforces its
its or the proceeds of such enforcement
0 be fraudulent or preferential, set aside

‘ L OF pay1i
or set-off or any part thereof are subsequently invalidated, declared
or required (including pursuant to any settlement ents by Agent or any Lender in its discretion) to
be repaid to a trustee, receiver or any other.party i connection with any bankruptcy, insolvency or similar
iermitted by applicable law, to the extent of such
creof originially intended to be satisfied shall be revived and

h payment had not been made or such enforcement or set-off had

pay to Agentupon demand its ratable share of the total

recovery, the obligation hereunder or p
continued in full force and effect as if

The relationship between Borrower on the one hand and Lenders and Agent on the other
hand shall be solely th: borrow lender. Neither Agent nor any Lender shall have any fiduciary
responsibility to Borrower. Neither Agent nor any Lender undertakes any responsibility to Borrower to
review or inform.Boirrower, of atiy matter in connection with any phase of Borrower’s business or
fullest exterit permitted under applicable law, execution of this Agreement by Borrower
completeand irrevocable release of any and all claims which Borrower may have at law
1ty pect of alj prior discussions and understandings, oral or written, relating to the subject
matter of this*Agreer d the other Loan Documents. Neither Agent nor any Lender shall have any
liability with respect fo, aitd Borrower hereby, to the fullest extent permitted under applicable law, waives,
releases and agre to sue for, any special, indirect, punitive or consequential damages or liabilities.

10.8 Assie:mnentsQ

10.8.1 Assignments.

@ Any Lender may at any time assign to one or more Persons (other than a
Loan Party and their respective Affiliates) (any such Person, an “Assignee”) all or any portion of such
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Lender’s Loans and Commitments, with the prior written consent of Agent, and, so long as no Event of
Default (subject, for the avoidance of doubt, to any cure periods) has occurred and is continuing, Botrower
(which consents shall not be unreasonably withheld or delayed), provided, however, that no such consent(s)
shall be required:

@ from Borrower for an assignment by a Lender to another Lender or an
Affiliate of a Lender or an Approved Fund of a Lender, but such Lender will give written notice to
Borrower of any such assignment;

(ii) from Agent for an assignment by a Lender to
an Approved Fund of a Lender;

(iii)  from Borrower or Agent for an assignme
Lender, to any Person for which SWK Advisors LLC acts as a
type of representation or agency) pursuant to a written agreeme)
written notice to Borrower of any such assignment; '

by SWK:Funding LLC, as a
tment advisor (or any similar
SWK Funding LL.C will give

ignment:by.a Lender of its Loans and
O, as_apphca le, to such Lender’s trustee
nt shall e case any Lender from any of its

(iv) from Botrower or Agent for
its Note as collateral security to a Federal Reserve B

for the benefit of its investors (but no such assi
obligations hereunder); or

) from Borrower, A'eﬂt r any Lender for (A) the assignment of SWK's
Loans and Cmmmtmenis to a Permitted Ass gnee (as.défined below) or (B) a collateial asswrnment

s r'securlty mterests in any of the Assuzned Rzghts a
e to B rrower, SWK and the other Lenders, shall be entitled to
SWK: as a Lender under this Agreement. For purposes hereof,
-an any lender to or fundmg source of SWK or its Affiliate,
“designees (including, without limitation, any purchaser or
other assignee of the Asmgn Rlorhis from such Person). Effective nmnedntely upon the
replacement of ‘SWK as a Een er under this Agreement by a Permitted Assignee in accordance
with this clause W, 11 automatically be deemed to have resigned as Agent pursuant to
Section 9. 9, of this Agreemant (without the need for Agent giving advance written notice of such
resignaf] S Tequ ed. pursuant to such Section 9.9), and Required Lenders shall appoint a
suceess , rdance with Section 9.9 of this Agreement.

met, (i) suc ‘Assignee Shall be deemed automatically to have become a party hereto and, to the extent that
rights and obligations” hereunder have been assigned to such Assignee pursuant to such Assignment
Agreement, shallhave the rights and obligations of a Lender hereunder and (ii) the assigning Lender, to the
extent that nghts and obligations hereunder have been assigned by it pursuant to such Assignment
Agreement, shall be 1eleased from its rights (other than its indemnification rights) and obligations
hemundez Upon the request of the Assignee (and, as applicable, the assigning Lender) pursuant to an
effective Assignment Agleement Borrower shall execute and deliver to Agent for delivery to the Assignee
(and, as applicable, the assigning Lendel) a Note in the principal amount of the Assignee’s Pro Rata Term
Loan Share (and, as applicable, a Note in the principal amount of the Pro Rata Term Loan Share retained
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by the assigning Lender). Each such Note shall be dated the effective date of such assigmment. Upon
receipt by the assigning Lender of such Note, the assigning Lender shall return to Borrower any prior Note
held by it.

(© Agent, acting solely for this purpose as an agent of Borrower, shall
maintain at one of its offices in the United States a copy of each Assigmment Agreement delivered to it and
a register for the recordation of the names and addresses of each Lender, and the Commitments of, and
principal amount of the Loans owing to, such Lender pursuant to the terms hereo ies
register shall be, in the absence of manifest error, conclusive, and Borrower, Agent and Lendersin
each Person whose name is recorded therein pursuant to the terms hereof as a:Lender herejinid
purposes of this Agreement, notwithstanding notice to the contrary. Such register shall be available for
inspection by Borrower and any Lender, at any reasonable time upon reasonable prior noti ¢ 1¢

(@ Notwithstanding the foregoing provi , ction 10.8.1 or any
other provision of this Agreement, any Lender may at any time assi Il or any portion of its Loans and
its Note (i) as collateral security to a Federal Reserve Bank or, as applicable,
the benefit of its investors (but no such assignment shall release’
hereunder) and (ii) to (w) an Affiliate of such Lender which is  least fi
or indirectly) by such Lender or by its direct or indirect paréitt ompat
company, (») to one or more other Lenders or (z) to an A ¢d Fund.

b reent (50%) owned (directly
() its direct or indirect parent

10.9  Participations.

Any Lender may at any time sell to ofie or moré Persons participating interests in its Loans,
Commitments or other interests hereunder (any; stich’ Pers Participant™. In the event of a sale by a
Lender of a participating interest to a Participant, (a) such Lender’s obligations hereunder shall remain
unchanged for all purposes, (b) Borrower Agent shiall continue to deal solely and directly. with such
Lender in connection with such Lender’s ‘and gbligations hereunder and (c) all amounts payable by
Borrower shall be determined as if such not'sold such participation and shall be paid directly to
such Lender. No Participant shall ha indirect voting rights hereunder except with respect
to any event described in Section’10.1 ex “requiring the wnanimous vote of all Lenders or, as
applicable, all affected Lenders; ‘Each Lender dgrees to incorporate the requirements of the preceding
sentence into each participation agreement which such Lender enters into with any Participant. Borrower
agrees, to the fullest extent permitted by‘applicable law, that if amounts outstanding under this Agreement
are due and payable (as a result of acceleration or otherwise), each Participant shall be deemed to have the
right of set-off in respett of its part

ch right’of set-off shall be subject to the obligation of each Participant to share
with Lenders, and.Lenders agree:-to share with each Participant, as provided in Section 2.10.4. Borrower
also agrees thaf edich Participant shall be entitled to the benefits of Section 3 as if it were a Lender (provided
that a Participant shall ot be entitled to such benefits unless such Participant agrees, for the benefit of
Borrowerfo compl he documentation requirements of Section 3.1(c) as if it were a Lender and
complies with such requitements, and provided, further, that no Participant shall receive any greater
compensation pursuant to Section 3 than would have been paid to the participating Lender if no participation
had been sold). -Any such Lender transferring a participation shall, as an agent for Borrower, maintain in
the United States.a register to record the names, address, and interest, principal and other amounts owing
to, each Participant. The entries in such register shall be, in the absence of manifest error, conclusive, and
Borrower, Agent and the Lenders may treat each Person whose name is recorded therein pursuant to the
terms hereof as a Participant hereunder for all purposes of this Agreement, notwithstanding notice to the
contrary. Such participation register shall be available for inspection by the Agent or Borrower, at any
reasonable time upon reasonable prior written notice from Agent or Botrower.
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10.10 Confidentiality.

Borrower, Agent and each Lender agree to use commercially reasonable efforts (equivalent
to the efforts Borrower, Agent or such Lender applies to maintain the confidentiality of its own confidential
information) to maintain as confidential all information (including, without limitation, any information
provided by Borrower pursuant to Sections 6.1, 6.2 and 6.9) provided to them by any other party hereto
and/or any other Loan Party, as applicable, except that Agent and each Lender may disclose such
information (a) fo Persons employed or engaged by Agent or such Lender or any;of the Affiliates
(including collateral managers of Lenders) in evaluating, approving, structuring or agministeri ¢ Toans
and the Commitments (provzded that such Persons have been informed of the covenants containéd in this

Section 10.10); (b) to any assignee or participant or potential assignee or par pant that has agreed to
comply with the covenants contained in this Section 10.10 (and any such asszg &01 parﬁmpant or potential
a531gnee or participant may disclose such information to Persons employed or engaged by, them as described
ing ause gaz above) (c) as 1equlfed or mquested by any fedelal or state,Jegulatory authority or examiner,
Lender to be compelled

7

or such Lendcr 5 cou;nsel, is reqm'l‘cd by law; (e) in connectio .
under the Loan Documents or in connection Wiﬂl any litigatio Zhic gqntfm' such Lender isa party;

| ratings 1ssued or investment dec1s1ons with respect
fo such Lender; (g) that ceases to be cenfidentlal thmugh no fau gent or any Lender; (h) to a Person

purposes of this Section, “Securitization
Afﬁhates or then 1espect1ve SUCCESSOLS

reserves the nght to pic¢
inclusion in league

All Obligations of Borrower and rights of Agent and Lenders expressed herein or in any
other Loan Document shall be in addition to and not in limitation of those provided by applicable law. No
failure to exercise and no delay in exercising, on the part of Agent or any Lender, any right, remedy, power
or privilege hereunder, shall operate as a waiver thereof; nor shall any single or partial exercise of any right,
remedy, power or privilege hereunder preclude any other or further exercise thereof or the exercise of any
other right, remedy, power or privilege.
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10.13 Counterparts.

This Agreement may be executed in any number of counterparts and by the different parties
hereto on separate counterparts and each such counterpart shall be deemed to be an original, but all such
counterparts shall together constitute but one and the same Agreement. Receipt by facsimile machine or in
. pdf” format thmugh electronic mail of any executed signature page to this Agreement or any other Loan
Document shall constitute effective delivery of such signature page. This Agreement and the other Loan
Documents to the extent 51gned and dehvemd by means of a facsnmle machme'—"o; other=electronic
i “an original

agreement or amendment and shall be considered to have the same binding legal effect a
ongmal signed version thereof delivered in person. No party hereto or to any.st ) other Loaff Document
shall raise the use of a facsimile machine or other electronic transmission to deliver a szgnamte or the fact
that any signature or agreement or amendment was transmitted or com 'umcated thmubh the use ofa
facsimile machine or other electronic transmission as a defense to th
contract and each such party forever waives any such defense.

10.14 Scverability.

10.15 Entire Agreement.

10.17 Govemning Law.”

MENT AND EACH NOTE SHALL BE A CONTRACT MADE UNDER
‘INTERNAL LAWS OF THE STATE OF NEW YORK APPLICABLE TO
CONTRACTS MADE:AND TO BE PERFORMED ENTIRELY WITHIN SUCH STATE, WITHOUT
REGARD TO CONFLICT OF LAWS PRINCIPLES (OTHER THAN SECTION 5-1401 AND SECTION
5-1402 OF THED W ‘YORK GENERAL OBLIGATIONS CODE).

10.18 = A:A_omm Selection: Consent fo Jurisdiction.

ANY LITIGATION BASED HEREON, OR ARISING OUT OF, UNDER, OR IN
CONNECTION WITH THIS AGREEMENT OR ANY OTHER LOAN DOCUMENT, SHALL BE
BROUGHT AND MAINTAINED EXCLUSIVELY IN THE COURTS OF THE STATE OF NEW YORK
OR IN THE UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK;
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PROVIDED THAT ANY SUIT SEEKING ENFORCEMENT AGAINST ANY COLLATERAL OR
OTHER PROPERTY MAY BE BROUGHT, AT AGENT’S OPTION, IN THE COURTS OF ANY
JURISDICTION WHERE SUCH COLLATERAL OR OTHER PROPERTY MAY BE FOUND. EACH
PARTY HEREBY EXPRESSLY AND IRREVOCABLY SUBMITS TO THE JURISDICTION OF THE
COURTS OF THE STATE OF NEW YORK AND OF THE UNITED STATES DISTRICT COURT FOR
THE SOQUTHERN DISTRICT OF NEW YORK FOR THE PURPOSE OF ANY SUCH LITIGATION AS
SET FORTH ABOVE. EACH PARTY FURTHER IRREVOCABLY CONSENTS TO THE SERVICE
OF PROCESS BY REGISTERED MAIL, U.S. FIRST CLASS POSTAGE _PREPAID; OR BY
PERSONAL SERVICE WITHIN QR WITHOUT THE STATE OF NEW YORK: EACH PARTY
HEREBY EXPRESSLY AND IRREVOCABLY WAIVES, TO THE FULLEST'EX TENT- PERMITTED
UNDER APPLICABLELAW, ANY OBJECTION WHICHIT MAY NOW OR HEREAF TER HAVETO
THE LAYING OF VENUE OF ANY SUCH LITIGATION BROUGHT:IN ANY ‘SUCH COURT
REFERRED TO ABOVE AND ANY CLAIM THAT ANY SUCH LITIGATION HAS BEEN BROUGHT
IN AN INCONVENIENT FORUM.

10.19 Waiver of Jury Trial.

EACH OF BORROWER, AGENT AND EACH LENDE OTHE FULLEST EXTENT
PERMITTED UNDER APPLICABLE LAW, HEREBY WAIV_ES ANY HT TO A TRIAL BY JURY
IN ANY ACTION OR PROCEEDING TO ENFORC “DEFEND'ANY RIGHTS UNDER THIS
AGREEMENT, ANY NOTE, ANY OTHER LOA "OCUME_NT AND ANY AMENDMENT,
INSTRUMENT, DOCUMENT OR AGREEMENT FVERED OR WHICH MAY IN THE FUTURE
BE DELIVERED IN CONNECTION HEREWI OR THE EWITH OR ARISING FROM ANY
LENDING RELATIONSHIP EXISTING IN CONNECT‘ION WITH ANY OF THE FOREGOING, AND
AGREES THAT ANY SUCH ACTION OR PROCEEDING SHALL BE TRIED BEFORE A COURT
AND NOT BEFORE A JURY.

10.20 Patriot Act.

Each Lender that is subject to the USA Patnot Act (Title ITT of Pub. L. 107-56 (signed info
law October 26, 2001)) (thﬁ “Patriot Act™), and. Agent (for itself and nct on behalf of any Lender), hereby

10.21 Independent Natule af Relationship.

, contqmed shall constitute any Loan Party and SWK as a partnership, an
iny other kind of entity or legal form or constitute any party the agent of the
1d‘itself out contrary to the terms of this Section 10.21 and no party shall become
liable by” any representatiori, act or omission of the other contrary to the provisions hereof. No Loan Party,
Lender, nor"’8WK has any:fiduciary or other special 1clationship with the other party hereto or any of its
Affiliates. The Loan Pérties and SWK agree that SWK is not involved in or responsible for the manufacture,
marketing or : of any Product or the provision of any Service.

1022 Agproved AR TLoan Facility.

(@ Agent and Lenders acknowledge that Borrower is seeking a revolving loan facility
to be secured by a first lien security interest in Borrower’s Inventory and accounts receivable generated by
product sales in the normal course of business (such revolving loan facility, together with any replacement
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revolving loan facility as approved by Agent that is subject to an Intercreditor Agreement, collectively an
“Approved AR Toan Facility”). Borrower may enter into any such Approved AR Loan Facliity so long as
(1) such facility is in a maximum principal amount of $5,000,000, (i) such facility is subject to an
intercreditor agreement acceptable to Agent, (iii) Agent shall have a second priority Lien and security
interest in any accounts receivable and Inventory securing such revolving loan facility, and (iv) the material
terms and conditions of such revolving loan facility shall be acceptable to Agent in its commercially
reasonable discretion. Agent and Borrower agree to work together in good faith, and at Borrower’s sole
cost and expense, to negotiate and enter into such amendments to this Agreement and such other Loan
Documents as may be necessary to permit such Debt owing under any Approved AR Loan Facility, to
release and/or subordinate such Liens as may be necessary to effectuate any stich Approved:Al
Facility, and to enter into such third party documents as may be reasonably req

the revolving loan lender under any such Approved AR Loan Facility.

sted by Borrdwer and/or

®) Notwithstanding anything set forth in the loan
Approved AR Loan Facility, Botrower shall not incur more than $3,000
the Approved AR Loan Facility without the prior written consent of Agent, in e discretion, unless and
until (i) Borrower shall have (A) achieved Aggregate Revenue of at least $12,000,000 during the Fiscal
Quarter ending September 30, 2019 and (B) issued additional Equity ests or Subordinated Debt
resulting in net cash proceeds to Borrower of not less than $3 000,000, of-alternatively, (ii) Borrower shall
have (A) achieved Aggregate Revenue of at least $14,000,000 during ,,Q'ie Fiscal Quarter ending December
31, 2019 and (B) issued additional Equity Interests or Subordinated‘Debt resulting in net cash proceeds to
Borrower of not less than $5,000,000.

‘uments governing any such
principal indebtedness under

(© Agent and Borrower agr
cost and expense, to negotiate and enter into

her in good faith, and at Borrower’s sole
} amen s to this Agreement and such other Loan .
h Debt.owing under any Approved AR Loan Facility, to
be necessary to effectuate any such Approved AR Toan

Documents as may be necessary to pert
release and/or subordinate such Liens a
Facility, and to enter into such third par
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IN WITNESS WHEREOF, the paﬂieé hereto have caused this Agreement to be duly executed and
delivered by their duly authorized officers as of the date first set forth above.

BORROWER:

BIOLASE, INC,,
a Delaware corporation

By:
Name:
Title:

[Signature Page to Credit Agreement]
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AGENT AND LENDERS:

SWK FUNDING LLC,
as Agent and a Lender

By: SWK Holdings Corporation
its sole Manager

By: i
Name: Winston Rlack
Title: Chief Exettitive Officer”
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