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DEBTOR’S MOTION FOR ORDER FOR RELIEF FROM STAY  

AS TO ESCROW ACCOUNT; DECLARATION  

OF LARRY D. WARNER; EXHIBITS “A” – “C” 
 

The Association of Apartment Owners of Kauai Beach Villas, debtor and 

debtor-in-possession herein (the “Debtor” or “Association”), by and through 
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undersigned counsel, hereby files this Motion for Relief from Automatic Stay as to 

Escrow Account (the “Motion”).  This Motion is made pursuant to sections 105,  

362 and 541 of the Bankruptcy Code, Rules 4001 and 9014 of the Federal Rules of 

Bankruptcy Procedure, and Rule 4001-1 of the Local Rules of the Bankruptcy 

Court, and is based on this Motion and attached declaration and exhibits filed 

support hereof, the pleadings and records in this proceeding, and such order and 

further matters as may come before the Court upon the hearing of this Motion.   

JURISDICTION AND VENUE 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 

157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2). 

2. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 

1409. 

RELIEF REQUESTED 

3. By this Motion, the Debtor seeks an order determining that the 

automatic stay does not apply to, or alternatively granting relief from the automatic 

stay, to permit the continued disbursements from, and deposits into, an interest-

bearing escrow account designated file KBVSA2024 (the “Escrow Account”) held 

by First American Vacation Ownership Title and Escrow (“Escrow Company”) for 

invoices that the parties to the Escrow Agreement made on January 30, 2024 (the 

“Escrow Agreement”) intended be paid from the Escrow Account.. 
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BACKGROUND 

4. On December 5, 2025 (the “Petition Date”), the Debtor filed a voluntary 

petition for relief pursuant to Subchapter V of title 11 of the United States Code in 

the United States Bankruptcy Court for the District of Hawaii (the “Court”) 

5. Prior to the Petition Date, the Debtor made a special assessment of its 

members for the purpose of paying for repairs and remedial work at Buildings G and 

H at the Kauai Beach Villas (the “Property”), and entered into an Escrow Agreement 

on January 30, 2024 to .  See ECF 11 at ¶ 57 (“First Day Declaration”).  

6. The First Day Declaration describes “Project Reoccupy” which 

requires Buildings G and H of the Property to be vacated for critical post-tension 

repairs to the Buildings.  Id. at ¶¶ 24 to 26.   

7. As of the Petition Date, Escrow Company held approximately 

$1,986,145 pursuant to the Escrow Agreement.  Id. at ¶ 57.  A true and correct copy 

of the Escrow Agreement is attached to the Declaration of Larry D. Warner as 

Exhibit “A.” 

8. As of the Petition Date, the primary contractor, Sealtech, Inc. dba Seal 

Masters of Hawaii (“Seal Masters”) and other vendors and professionals 

(collectively, the “Reoccupy professionals”) had not been paid for work and services 

performed in November and December of 2025.  See Exhibit “B” and “C” (draw 
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requests for November work and December work on Buildings G and H, without 

backup). 

9. Due to substantial unanticipated cost overruns for Project Reoccupy, 

after payment of all outstanding invoices from Reoccupy Professionals, the amount 

held in the Escrow Account is estimated to diminish to approximately $452,000.  

Upon receiving written notice of the bankruptcy, Seal Masters “paused” work on 

Project Reoccupy. 

10. The Association continues to receive special assessment payments 

(“SPAs”) from its members which the Association is obligated to deposit into the 

Escrow Account.   

11. Pursuant to a Stipulated Order Authorizing Payment of Pre-Petition 

Invoice from Escrow Account at [Escrow Company] (the “Stipulated RFS Order”) 

entered on January 16, 2026, the Court granted “[t]o the extent necessary” relief 

from the automatic stay to “permit Escrow Co. to pay Seal Masters’ November 

Invoice.”  See ECF 60, at ¶ 1.   

12. Pursuant to the Stipulated RFS Order, Escrow Company has paid Seal 

Masters $673,979.71 for its “November Invoice.”  

13. The Stipulated RFS Order also provides that “[t]he stay under 11 U.S.C. 

§ 362(a), to the extent applicable, shall remain in place as to the Escrow Account for 

all other purposes.”  Id. at ¶ 2. 
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ARGUMENT 

14. The Association believes that funds in the Escrow Account are subject 

to contractual restrictions that limit its interest in the Escrow Funds to a contingent, 

residual right under Section 541(a), at best.  See Escrow Agreement at ¶ 7 (“This 

Escrow is established for the sole and singular purpose of guaranteeing sufficient 

funds to pay the contractors and other professionals . . . for the repairs . . . and 

expenses of the Property, and no other Association purpose, and the AOAO shall 

have no claim, or contingent claim, to the funds in Escrow.”). 

15. While relief from stay is arguably not required, Escrow Company has 

requested the Association seek the entry of an order granting relief from the 

automatic stay, to the extent it applies, to allow Escrow Company to pay Reoccupy 

Professionals for pre-petition (and post-petition) invoices as may be approved by the 

Board, and to permit the Debtor to continue depositing SPAs into the Escrow 

Account.   

16. Section 362(d) of the Bankruptcy Code provides that,  

On request of a party in interest and after notice and a hearing, the court 

shall grant relief from the stay provided under subsection (a) of this 

section, such as by terminating, annulling, modifying, or conditioning 

such stay— 

(1) for cause, including the lack of adequate protection of an 

interest in property of such party in interest; . . . 

 

11 U.S.C. § 362(d)(1).   
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17. While the Bankruptcy Code does not define “cause” for relief from the 

automatic stay under section 362(d)(1), it should be analyzed on a case-by-case 

basis.  See In re Tucson Estates, Inc., 912 F.2d 1162, 1166 (9th Cir. 1990).   

18. Cause exists for the entry of an order granting relief from the stay as 

requested.  First, where escrow funds are held by a third party for the benefit of 

others and the debtor lacks unfettered control, such funds are not property of the 

estate, and actions to disburse those funds do not implicate the automatic stay.  See, 

e.g., In re Pettit, 217 F.3d 1072, 1078–79 (9th Cir. 2000) (estate succeeds only to 

debtor’s limited interest in escrowed funds); In re Coupon Clearing Serv., Inc., 113 

F.3d 1091, 1099 (9th Cir. 1997) (property held in trust or escrow for another is 

excluded from the estate).  The Escrow Agreement at issue identifies “individual 

owners” as the “third-party beneficiaries of the Escrow Agreement.”  See Escrow 

Agreement at ¶ 15.   

19. Second, the Owners (i.e., members of the Association) have paid their 

SPAs for Project Reoccupy with the understanding that the funds would be held in 

an Escrow Account and used to pay Reoccupy Professionals.  The Association’s 

failure to do so could expose it to potential liability. 

CONCLUSION 

The Debtor requests the entry of a “comfort order” granting relief from the 

automatic stay, to the extent it is applicable, to permit the payment of all 
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authorized costs associated with Project Reoccupy pursuant to the terms of the 

Escrow Agreement, and such other relief as may be appropriate.   

 DATED: Honolulu, Hawaii, February 6, 2026 

 

/s/ Chuck C. Choi          

CHUCK C. CHOI 

ALLISON A. ITO 

Attorneys for Debtor  

and Debtor-in-Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 

 FOR THE DISTRICT OF HAWAII 

 

In re 

Association of Apartment Owners of 

Kauai Beach Villas, 
 

                          Debtor and 

                          Debtor-in-possession 

Bk. No. 25-01103 

(Chapter 11) 

(Subchapter V) 

 

 

DECLARATION OF LARRY D. WARNER 

I, LARRY D. WARNER, hereby declare that: 

1. I am the President of the Board of Directors of the Apartment Owners 

of Kauai Beach Villas, and have served in that capacity since 2021.  I am 

competent to testify to the matters set forth herein, and I have personal knowledge 

of those matters except and unless stated to be upon information and belief.  

2. This declaration is submitted in support of the foregoing Motion for 

Relief from the Automatic Stay as to Escrow Account (the “Motion”).  Terms used 

herein and not otherwise defined shall have the meanings given them in the 

Motion.  

3. I have reviewed the Motion and the factual allegations made therein 

are true and correct to the best of my information, knowledge and belief. 
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4. Attached to the Motion as Exhibit “A” is a true and correct copy of 

the Escrow Agreement.   

5. Attached to the Motion as Exhibits “B” and “C” are true and correct 

copies of the draw requests for the months of November and December, 2025 

(without voluminous detail), as prepared by the Hardy Group, the Construction 

Manager for Project Reoccupy.   

  In accordance with 28 U.S.C. § 1746(2), I declare under penalty of perjury 

and under the laws of the United States of America that the foregoing is true and 

correct to the best of my knowledge, information and belief.  

DATED: Johnburg, Illinois, February 6, 2026. 

       

LARRY D. WARNER 
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EXHIBIT A 
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EXHIBIT B 
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Atlanta 
6085 Barfield Avenue 

Suite 200 
Atlanta, GA 30328 

 

New York 
450 Seventh Avenue 

Suite 2000 
New York, NY 10123 

Los Angeles 
4640 Admiralty 
Way, Suite 231 

Marina Del Rey, CA 
90292 

Orlando 
135 W. Central 

Boulevard 
Orlando, FL 32801 

Honolulu 
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Suite 1800 

Honolulu, HI 96813 

Chicago 
15255 S. 94th Avenue 

5th Floor 
Orlando Park, IL 60462 

  www.jhgi.com • 404.256.8800 • info@jhgi.com  

          December 19, 2025 
 
 
  Kauai Beach Villas AOAO  
          4330 Kauai Beach Drive 
          Lihue, HI 96766 
 
 

RE: Kauai Beach Villas Draw: 
  
 

JHG Draw 6.0 Kauai Beach Villas – November 2025 Funding Request 
 

Dear Kauai Beach Villas AOAO, 
 

Enclosed you will find our funding request related to the Kauai Beach Villas – 
Project Reoccupy: 

 
 
 

 
 

 
Total Draw 6.0 Amount: $718,154.84 

 
Upon your review and approval, please see attached wire information to send the 
requested funds. 

 
We appreciate the opportunity to work with you on this project. 

 
Sincerely, 

    
 

Eduardo Limon 
Sr. Project Director 

 
cc: Jessica Ogasawara – Project Director 

 
 
 
 
 

SUBTOTAL Draw 6.0 Amount - Paid Invoices  $0  
SUBTOTAL Draw 6.0 Amount - Unpaid 
Invoices $718,154.84 

U.S. Bankruptcy Court - Hawaii   #25-01103   Dkt # 67   Filed  02/09/26   Page 29 of 31



 

 

 

 

 

 

EXHIBIT C 
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New York 
450 Seventh Avenue 

Suite 2000 
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Los Angeles 
4640 Admiralty 
Way, Suite 231 

Marina Del Rey, CA 
90292 

Orlando 
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Suite 1800 

Honolulu, HI 96813 

Chicago 
15255 S. 94th Avenue 

5th Floor 
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  www.jhgi.com • 404.256.8800 • info@jhgi.com  

          January 16, 2025 
 
 
  Kauai Beach Villas AOAO  
          4330 Kauai Beach Drive 
          Lihue, HI 96766 
 
 

RE: Kauai Beach Villas Draw: 
  
 

JHG Draw 7.0 Kauai Beach Villas – December 2025 Funding Request 
 

Dear Kauai Beach Villas AOAO, 
 

Enclosed you will find our funding request related to the Kauai Beach Villas – 
Project Reoccupy: 

 
 
 

 
 

 
Total Draw 7.0 Amount: $41,789.13 

 
Upon your review and approval, please see attached wire information to send the 
requested funds. 

 
We appreciate the opportunity to work with you on this project. 

 
Sincerely, 

    
 

Eduardo Limon 
Sr. Project Director 

 
cc: Jessica Ogasawara – Project Director 

 
 
 
 
 

SUBTOTAL Draw 7.0 Amount - Paid Invoices  $0  
SUBTOTAL Draw 7.0 Amount - Unpaid 
Invoices $41,789.13 
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