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Ryan T. Jareck 
Daniel J. Harris 
Matteo Percontino 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
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msirota@coleschotz.com 
wusatine@coleschotz.com 
rjareck@coleschotz.com 
dharris@coleschotz.com 
mpercontino@coleschotz.com 
 
Proposed Counsel to the Debtors 
and Debtors-in-Possession 
 

In re: 

FRESHREALM, INC., et al.,
1
 

 Debtors. 

Chapter 11 
 
Case No. 26-14656 (MEH) 
 
(Jointly Administered) 
 

 
1  

number are: FreshRealm, Inc. (8505); FreshRealm Holdings, Inc. (1563); IHEC, LLC (8728); FreshRealm HR, 
LLC (7221); and FreshRealm Texas, LLC (8263). The location of FreshRealm, Inc.
and service address is: 901 W Linden Ave, Linden, NJ 07036. 

Order Filed on June 2, 2026 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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ORDER (I) APPROVING THE SETTLEMENT BETWEEN THE  
DEBTORS AND BLUE APRON PURSUANT TO BANKRUPTCY RULE  
9019, (II) APPROVING THE SALE OF ASSETS FREE AND CLEAR OF  
ALL CLAIMS, LIENS, RIGHTS, INTERESTS AND ENCUMBRANCES, 

 (III) AUTHORIZING THE DEBTORS TO ENTER INTO AND PERFORM  
THEIR OBLIGATIONS UNDER AN ASSET PURCHASE AGREEMENT, (IV)  

AUTHORIZING THE DEBTORS TO ENTER INTO A TRANSITION  
SERVICES AGREEMENT, (V) APPROVING THE PROCEDURES AUTHORIZING 

THE DEBTORS TO ASSUME AND ASSIGN EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES, (VI)AUTHORIZING THE DEBTORS TO REJECT CERTAIN 

AGREEMENTS, AND (VII) GRANTING RELATED RELIEF 

The relief set forth on the following pages, numbered three (3) through twenty-eight (28) 

is ORDERED.

DATED: June 2, 2026
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(Page | 3) 
Debtors: FRESHREALM, INC., et al.
Case No. 26-14656 (MEH)
Caption of Order: Order (I) Approving The Settlement Between the Debtors and Blue Apron 

Pursuant to Bankruptcy Rule 9019, (II) Approving the Sale of Assets  Free 
and Clear  of All Claims, Liens, Rights, Interests and Encumbrances, (III) 
Authorizing the Debtors to Enter Into and Perform Their Obligations Under 
an Asset Purchase Agreement, (IV) Authorizing the Debtors to Enter Into a 
Transition Services Agreement, (V) Approving the Procedures Authorizing 
the Debtors to Assume and Assign Executory Contracts and Unexpired 
Leases, (VI) Authorizing the Debtors to Reject Certain Agreements, and 
(VII) Granting Related Relief 

 

 

Upon the Motion for Entry of an Order (I) Approving The Settlement Between the 

Debtors and Blue Apron Pursuant to Bankruptcy Rule 9019, (II) Approving the Sale of Assets Free 

and Clear  of All Claims, Liens, Rights, Interests and Encumbrances, (III) Authorizing the Debtors 

to Enter Into and Perform Their Obligations Under an Asset Purchase Agreement, (IV) 

Authorizing the Debtors to Enter Into a Transition Services Agreement with Blue Apron, (V) 

Approving the Procedures Authorizing the Debtors to Assume and Assign Executory Contracts 

and Unexpired Leases, (VI) Authorizing the Debtors to Reject Certain Agreements, and (VII) 

Granting Related Relief Motion 1  of the above-captioned debtors (collectively, the 

Debtors Order (i) approving the Settlement Agreement (as 

amended by the First Amendment and the Second Amendment (collectively, the  

between the Debtors and Blue Apron Blue Apron as set forth in the settlement term sheet 

attached to this Order as Exhibit A; (ii) authorizing the Debtors to sell assets under section 363 of 

the Bankruptcy Code and enter into an APA with Misfits Market, Inc. (or its designee) Misfits 

Market  as set forth in the APA attached to this Order as Exhibit B; (iii) authorizing the Debtors 

to enter into a Transition Services Agreement with Misfits Market attached to this Order as Exhibit 

C TSA ; (iv) approving the procedures for the potential assumption 

 
1  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion or 

Settlement Agreement, as applicable. 

Case 26-14656-MEH    Doc 209    Filed 06/02/26    Entered 06/02/26 15:52:40    Desc Main
Document      Page 3 of 134



(Page | 4) 
Debtors: FRESHREALM, INC., et al.
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and Clear  of All Claims, Liens, Rights, Interests and Encumbrances, (III) 
Authorizing the Debtors to Enter Into and Perform Their Obligations Under 
an Asset Purchase Agreement, (IV) Authorizing the Debtors to Enter Into a 
Transition Services Agreement, (V) Approving the Procedures Authorizing 
the Debtors to Assume and Assign Executory Contracts and Unexpired 
Leases, (VI) Authorizing the Debtors to Reject Certain Agreements, and 
(VII) Granting Related Relief 

 

 

and assignment of executory contracts or unexpired leases to be designated by Misfits Market 

pursuant to the TSA (and authorizing the assumption and assignment of such Designated Contracts 

to Misfits Market); (v) authorizing the Debtors to reject the Rejected Agreements, effective as of 

the date hereof; and (vi) granting related relief, all as more fully set forth in the Motion; and upon 

the First Day Declaration and the Frizzley Declaration; and the Court having jurisdiction to 

consider the Motion and the relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and 

the Standing Order of Reference to the Bankruptcy Court Under Title 11 of the United States 

District Court for the District of New Jersey, entered July 23, 1984, and amended on June 6, 2025 

(Bumb, C.J.); and this Court having found that venue of this proceeding and the Motion in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that it may 

enter an interim order consistent with Article III of the United States Constitution; and this Court 

no other notice need be provided; and this Court having reviewed the Motion and having heard the 

statements in support of the relief requested therein at a hearing before this Court (the Hearing

and this Court having determined that the legal and factual bases set forth in the Motion and at the 

Hearing, establish just cause for the relief granted herein; and upon all of the proceedings had 

before the Court and after due deliberation and sufficient cause appearing therefor, it is hereby 
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Pursuant to Bankruptcy Rule 9019, (II) Approving the Sale of Assets  Free 
and Clear  of All Claims, Liens, Rights, Interests and Encumbrances, (III) 
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(VII) Granting Related Relief 

 

 

FOUND AND DETERMINED THAT: 

A. Findings and Conclusions. The findings and conclusions set forth herein constitute 

applicable to this proceeding pursuant to Bankruptcy Rule 9014. 

B. Jurisdiction and Venue. This Court has jurisdiction to consider the Motion pursuant 

to 28 U.S.C. §§ 1334 and 157 and the Standing Order of Reference to the Bankruptcy Court Under 

Title 11 of the United States District Court for the District of New Jersey, entered July 23, 1984, 

and amended on June 6, 2025 (Bumb, C.J.).  This is a core matter pursuant to 28 U.S.C. § 

157(b)(2), and this Court may enter a final order consistent with Article III of the United States 

Constitution. Venue of the Chapter 11 Cases and of the Motion is proper pursuant to 28 U.S.C. §§ 

1408 and 1409. 

C. Final Order. This Order constitutes a final and appealable order within the meaning 

of 28 U.S.C. § 158(a). Time is of the essence in closing the sale referenced herein, the Debtors and 

the purchaser intend to close the sale as soon as practicable, and there is no just reason for delay 

in the implementation of this Order. Specifically, the sale must be approved and consummated 

promptly in order to preserve the viability of the business in the hands of the purchaser as a going 

concern, and to maximize the value to the Debtors, their estates, creditors, interest holders and all 
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other parties-in-interest. Accordingly, there is cause to lift the stays contemplated by Bankruptcy 

Rules 6004(h). 

D. Notice. Due and adequate notice of the Motion, the proposed sale of the assets 

under the APA, as well the proposed entry into the Settlement Agreement (as amended by the 

Amendments) and the TSA and the subject matter of each of the foregoing has been provided to 

all parties in interest herein, and no other or further notice is necessary. A reasonable opportunity 

to object or be heard with respect to the Motion and the relief requested therein has been afforded 

to all interested persons and entities. 

E. Best Interests and Business Justification. The relief requested in the Motion is in 

the best interests of the Debtors, their estates, creditors, and other parties in interest. The Debtors 

have demonstrated good, sufficient, and sound business purposes and justifications for the relief 

requested in the Motion.  The settlement embodied in the Settlement Agreement, as amended by 

the Amendments, is fair, equitable, and reasonable.  When considered in light of the best possible 

recovery and the attendant risks, the settlement falls well within the range of reasonableness. 

F. 

the parties and after the parties thoroughly investigated the facts and weighed the importance of 

y to implement the 

transactions contemplated in these chapter 11 cases. 
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G. Good Faith Purchaser. The sale transaction under the APA and the provision of 

Sale Transaction  was negotiated and proposed in good faith, from 

-length bargaining positions, and without collusion. Misfits Market is a good-faith purchaser 

within the meaning of Bankruptcy Code section 363(m) and is entitled to the protection thereof. 

Neither the Debtors nor Misfits Market have engaged in any conduct that would cause or permit 

the sale of the Acquired Assets to Misfits Market to be avoided under Bankruptcy Code section 

363(n). 

H. Adequate Consideration. The consideration provided by Blue Apron to the Debtors 

to effectuate the sale to Misfits Market of the Acquired Assets and the transition of production and 

fulfillment operations under the TSA (i) is fair and reasonable, (ii) is the highest or best offer for 

the Acquired Assets, (iii) will provide a greater recovery for the Debtors  creditors than would be 

provided by any other available alternative, and (iv) constitutes reasonably equivalent value and 

fair consideration under the Bankruptcy Code and under the laws of the United States, any state, 

territory, or possession. 

I. Satisfaction of 363(f) Standards. The Debtors are authorized to sell the Acquired 

Assets to Misfits Market free and clear of all liens, claims, interests, and encumbrances of any kind 

or nature whatsoever (including, without limitation, under any theory of equitable law, antitrust, 

or successor or transferee liability), with such liens, claims, interests, and encumbrances 
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and Clear  of All Claims, Liens, Rights, Interests and Encumbrances, (III) 
Authorizing the Debtors to Enter Into and Perform Their Obligations Under 
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Leases, (VI) Authorizing the Debtors to Reject Certain Agreements, and 
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transferring and attaching to the proceeds of the sale with the same validity and priority as such 

interests had in the Acquired Assets immediately prior to the consummation of the sale, because 

one or more of the standards set forth in Bankruptcy Code sections 363(f)(1)-(5) have been 

satisfied. Those holders of liens, claims, interests, and encumbrances who did not object to the 

Motion or the relief requested therein, or who interposed and then withdrew their objections, are 

deemed to have consented to the Sale pursuant to Bankruptcy Code section 363(f)(2). Those 

holders of liens, claims, interests, and encumbrances who did object fall within one or more of the 

other subsections of Bankruptcy Code section 363(f) and are adequately protected by having their 

interests, if any, attach to the proceeds of the sale of the Acquired Assets. 

J. No Successor Liability. The transactions contemplated under the APA and the TSA 

do not amount to a consolidation, merger, or de facto merger of Misfits Market with the Debtors 

Misfits 

Market, there is no common identity between the Debtors and Misfits Market, there is no 

continuity of enterprise between the Debtors and Misfits Market, Misfits Market is not a mere 

continuation of the Debtors or their estates, and Misfits Market does not constitute a successor to 

the Debtors or their estates in any way. The transfer of the Acquired Assets to Misfits Market and 

the performance of Misfits Market under the TSA, do not, and shall not, subject Misfits Market to 
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prior to the closing or by reason of such transaction or transfer, including under the laws of the 

United States, any state, territory, or possession thereof, or the District of Columbia, based, in 

whole or in part, directly or indirectly, on any, or any theory of, successor, vicarious, antitrust, 

environmental, revenue, pension, ERISA, tax, labor (including any WARN Act), employment or 

benefits, de facto merger, business continuation, substantial continuity, alter ego, derivative, 

transferee, veil piercing, escheat, continuity of enterprise, mere continuation, product line, or 

products liability or law, or other applicable law, rule, or regulation (including filing and reporting 

requirements under any such law, rule, or regulation), or theory of liability, whether legal, 

Successor or Other Liabilities

acquisition of the Acquired Assets shall be free and clear of any Successor or Other Liabilities of 

any kind or nature whatsoever, whether known or unknown as of the closing, asserted or 

unasserted, fixed or contingent, liquidated or unliquidated (other than, to the extent applicable, any 

Assumed Liabilities). Misfits Market would not have acquired the Acquired Assets but for the 

. 

K. No Fraudulent Transfer. The sale is not for the purpose of hindering, delaying or 

defrauding creditors under the Bankruptcy Code or under the laws of the United States, any state, 

territory, or possession or the District of Columbia. Neither the Debtors nor Misfits Market has 
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entered into the APA or is consummating the sale with any fraudulent or otherwise improper 

purpose. 

L. Compliance with Bankruptcy Code. The consummation of the sale is legal, valid, 

and properly authorized under all applicable provisions of the Bankruptcy Code, including without 

limitation sections 105(a), 363(b), 363(f), 363(k), and 363(m) of the Bankruptcy Code and all of 

the applicable requirements of such sections have been or will be complied with in respect to the 

sale as of the closing date. 

M. Sale Transaction Not a Sub Rosa Plan. Both (i) the sale and assignment of the 

Acquired Assets and Assumed Liabilities, as applicable, and the entry of the parties into the TSA 

outside of a plan of reorganization pursuant to the APA and TSA and (ii) the Settlement provided 

under the Settlement Agreement, as amended by the Amendments, neither impermissibly 

liquidating plan of reorganization for the Debtors. Neither the sale nor the Settlement  constitute a 

sub rosa chapter 11 plan. 

 IT IS HEREBY ORDERED THAT: 

1. The Motion is GRANTED as set forth herein. 

2. Any objections to the entry of this Order, to the extent not withdrawn or settled, are 

overruled. 
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I. The Settlement Agreement 

3. The Settlement Agreement, as amended by the Amendments, is hereby approved 

pursuant to Bankruptcy Rule 9019(a).  The terms and conditions of the settlement, as amended, 

are incorporated into this Order as if fully set forth herein. 

4. The Debtors are authorized, but not directed, to take all actions necessary to 

immediately continue and fully implement the terms of the Settlement Agreement, as amended by 

the Amendments, and are authorized to enter into, perform, execute and deliver all documents, and 

take all actions, necessary to immediately continue and fully implement the Settlement Agreement, 

as amended, in accordance with the terms, conditions, and agreements set forth therein. 

5. The releases set forth in Section 11 of the Settlement Agreement are expressly 

approved and incorporated herein by reference.    

6. The Trust Payment, and the Trust Payment Protections set forth in Section 10A of 

the Settlement Agreement, as added by the Second Amendment, are expressly approved and 

incorporated herein by reference. 

7. The Committee (or any successor thereto, including any liquidation trustee 

appointed under a chapter 11 plan) shall have standing to enforce the provisions of Section 10A 

and Section 10(b) of the Settlement Agreement, as amended. 
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II. The Sale Transaction and TSA 

8. Pursuant to sections 105(a), 363(b) and 363(f) of the Bankruptcy Code, all of the 

 rights and interests in and to the Acquired Assets and Assumed Liabilities shall be 

assigned to Misfits Market free and clear of any and all liens, security interests, pledges, charges, 

defects, or similar encumbrances as of the effective date of the asset purchase agreement (the 

APA with Misfits Market attached to this Order as Exhibit B, with any such liens, claims, 

encumbrances, and interests to attach to the proceeds of the sale in the order of their priority, with 

the same force, effect, and validity that they had immediately prior to the entry of this Order, 

subject to any rights, claims, or defenses the Debtors may have with respect thereto.  Such sale 

shall constitute a legal, valid, binding, and effective transfer of the Acquired Assets and Assumed 

Liabilities, and all respective rights thereunder, to Misfits Market. 

9. Pursuant to section 363(b) of the Bankruptcy Code, the Debtors are authorized to 

enter into the APA with Misfits Market. 

10. The Acquired Assets sold pursuant to the APA to Misfits Market are being sold 

- s as to the quality 

or fitness of such assets for either their intended or any other purposes, except for the 

representations and warranties set forth in and subject to the APA. 
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11. All persons and entities are prohibited and enjoined from taking any action to 

adversely affect or interfere with, or taking any action which would be inconsistent with, the ability 

of the Debtors to transfer the Acquired Assets to Misfits Market in accordance with the APA and 

this Order. 

12. All persons and entities (and their respective successors and assigns), including, but 

not limited to, all debt security holders, equity security holders, affiliates, governmental, tax, and 

regulatory authorities, lenders, customers, vendors, employees, trade creditors, litigation 

claimants, and other creditors holding claims arising under or out of, in connection with, or in any 

way relating to, the Debtors, the Acquired Assets, and the ownership, sale, or operation of the 

Acquired Assets prior to closing or the transfer of the Acquired Assets to Misfits Market, are 

hereby forever barred, estopped, and permanently enjoined from asserting such claims against 

Misfits Market and its property (including, without limitation, the Acquired Assets). Following 

the closing, no holder of any claim or interest shall interfere with Misfits  title to or use 

and enjoyment of the Acquired Assets based on or related to any such claim or interest, or based 

on any action the Debtors may take in their Chapter 11 Cases.  At closing, all of the Debtors  right, 

title, and interest in and to, and possession of, the Acquired Assets shall be immediately vested in 

Misfits Market. Such transfer shall constitute a legal, valid, enforceable, and effective transfer of 

the Acquired Assets. All persons or entities, presently or at or after the closing, in possession of 
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some or all of the Acquired Assets, are directed to surrender possession of any and all portions of 

the Acquired Assets to Misfits Market on the closing or at such time thereafter as Misfits Market 

may request. 

13. Misfits Market shall not be deemed, as a result of any action taken in connection 

with the APA or TSA, the consummation of the sale contemplated by the APA, or the transfer, 

operation, or use of the Acquired Assets (including under the TSA) to (a) be a legal successor, or 

otherwise be deemed a successor to the Debtors, (b) have, de facto or otherwise, merged with or 

into the Debtors, or (c) be an alter ego or a mere continuation or substantial continuation of the 

Debtors or the enterprise of the Debtors including, without limitation, within the meaning of any 

foreign, federal, state, or local revenue law, pension law, the Employee Retirement Income 

environmental law, or other law, rule, or regulation (including, without limitation, filing 

requirements under any such laws, rules or regulations), or under any products liability law or 

doctrine with respect to the Debtors  liability under such law, rule, or regulation. 

14. Misfits Market is s, as those terms are 

defined in the Bankruptcy Code, and no common identity of incorporators, directors or controlling 

stockholders existed between Misfits Market and the Debtors. 
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15. Misfits Market is deemed to be a good faith purchaser and assignee of the Acquired 

Assets and Assumed Liabilities.  Pursuant to section 363(m) of the Bankruptcy Code, if this Order 

is reversed or modified on appeal, such reversal or modification shall not affect the validity of the 

sale of the Acquired Assets or Assumed Liabilities. 

16. Neither the Debtors nor Misfits Market have engaged in any action or inaction that 

would cause or permit the Sale Transaction to be avoided or costs or damages to be imposed under 

section 363(n) of the Bankruptcy Code. The consideration provided by Misfits Market for the sale 

of the Acquired Assets to Misfits Market and services under the TSA (and the consideration 

provided by Blue Apron under the Settlement Agreement, as amended by the Amendments, 

including the Trust Payment) is fair and reasonable and the sale may not be avoided, and costs and 

damages may not be imposed, under section 363(n) of the Bankruptcy Code. 

17. Each and every federal, state, and local governmental agency, department, or 

official is hereby directed to accept any and all documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the APA.  

18. Subject to section 525(a) of the Bankruptcy Code, no governmental unit (as defined 

in Bankruptcy Code § 101(27)) or any representative thereof may deny, revoke, suspend, or refuse 

to renew any right, permit, license, copyright, patent, trademark, or other permission relating to 

the use of the Acquired Assets sold, transferred, or conveyed to Misfits Market on account of the 
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filing or pendency of these Chapter 11 Cases, the conduct of the sale, or the consummation of the 

Transaction contemplated by the APA. 

19. The APA and the sale contemplated hereunder shall not be subject to any bulk sales 

laws or any similar law of any state or jurisdiction. 

20. To the extent there is any conflict between the terms of this Order and the APA, the 

terms of this Order shall control. 

21. The provisions of this Order authorizing the sale and assignment of the Acquired 

Assets free and clear of Liens, Claims and Excluded Liabilities (other than Assumed Liabilities), 

as applicable, shall be self-executing, and none of the Debtors and Misfits Market shall be required 

to execute or file releases, termination statements, assignments, consents, or other instruments in 

order to effectuate, consummate, and implement the provisions of this Order. 

22. On and after a closing d

and directed to execute such documents and take all other actions as may be reasonably necessary 

to release its Liens, if any, in the Acquired Assets subject to the Sale Transaction, as such Liens 

may otherwise exist. If any person or entity that has filed financing statements, mortgages, 

mechanics liens, lis pendens or other documents, instruments, notices or agreements evidencing 

any Lien against or in the Acquired Assets shall not have delivered to the Debtors before such 

closing, in proper form for filing and executed by the appropriate parties, termination statements, 
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releases or instruments of satisfaction that the person or entity has with respect to the Acquired 

Assets subject to the Sale Transaction, then with regard to the Acquired Assets, (i) each of the 

Debtors and Misfits Market is authorized and directed to execute and file such termination 

statements, releases, instruments of satisfaction or other documents on behalf of the person or 

entity with respect to the Acquired Assets and (ii) each of the Debtors or Misfits Market, as 

applicable, is authorized and directed to file, register or otherwise record a certified copy of this 

Order which, once filed, registered or otherwise recorded, shall constitute conclusive evidence of 

the release of all Liens against the Acquired Assets. 

23. The releases set forth in Section 10.16 of the APA are expressly approved and 

incorporated herein by reference. 

III. Transition Services Agreement 

24. Pursuant to section 363(b) of the Bankruptcy Code, the Debtors are authorized to 

enter into the TSA with Misfits Market attached as Exhibit C to this Order. 

25. The Debtors shall maintain the Operating Account and the Backstop Account (each 

as defined in the TSA) as segregated accounts in accordance with the provisions of the TSA.  The 

Operating Account, Backstop Account, and any cash deposited in such accounts are not, and shall 

not constitute, collateral to secure any loan or indebtedness, including, but not limited to, any 

debtor-in-possession financing. 
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26. The TSA and the APA are integrated transactions. The agreements and other 

consideration provided by Misfits Market under the TSA are also deemed to be provided by Misfits 

Market under the APA. Notwithstanding anything to the contrary in the TSA or the APA, the 

Debtors shall maintain a copy of all books, records, data, files, and documents that are transferred 

to the Buyer. 

IV. Assumption and Assignment of Designated Contracts 

27. Contracts

Schedule D to the TSA (as may be modified from time to time pursuant to the TSA, Pending 

Contracts

with the TSA, Misfits Market may, at any time prior to the Effective Date (as defined in the TSA) 

or during the Transition Period,2 modify Schedule D by written notice to the Debtors to: (a) remove 

any Contract from Schedule D (in which case such contract shall cease to be a Pending Contract 

and the Debtors shall reject such contract in accordance with Section 365 of the Bankruptcy Code); 

or (b) add any executory contract or unexpired lease of the Debtors to Schedule D (in which case 

such Contract shall become a Pending Contract). 

 
2  Transition Period

Transfer Date or (ii) the earlier termination of the TSA in accordance with Article VII of the TSA. 
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28. Notwithstanding anything herein to the contrary, with respect to each Pending 

Contract: (i) such Pending Contract will remain in effect during the Transition Period, and the 

Debtors will not reject such Pending Contract until Misfits Market has provided written notice 

removing such Pending Contract from Schedule D; (ii) Misfits Market shall bear the sole cost and 

expense of such Pending Contract during the Transition Period, including all amounts payable 

thereunder; provided, however, that Misfits Market shall only be obligated to pay or reimburse the 

Debtors for costs associated with Pending Contracts to the extent that (1) such Pending Contract 

the TSA) under the TSA and (2) Misfits Market has expressly agreed in writing to pay or reimburse 

such costs; (iii) the Debtors shall provide the benefits of such Pending Contract to Misfits Market 

on a pass-through basis until such Pending Contract is either assigned to Misfits Market as a 

Designated Contract or removed from Schedule D; and (iv) the receipt of benefits under such 

Pending Contract by Misfits Market shall not be deemed to be an agreement by Misfits Market to 

assume such Pending Contract or to pay any Cure Costs3 relating thereto unless and until Misfits 

Market designates such Pending Contract as a Designated Contract. For the avoidance of doubt, 

Misfits Market shall not be deemed to have assumed any liability under any Pending Contract 

 
3  Cure Costs

pursuant to Section 365(b)(1)(A) and (B) of the Bankruptcy Code in connection with the assumption and 
assignment of any Pending Contract. 
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unless and until Misfits Market expressly agrees in writing to assume such liability in accordance 

with the TSA. 

29. Pursuant to the TSA, no later than twenty-one (21) days prior to the Designation 

Deadline,4 (or with respect to any Contract that Misfits Market designates as a Designated Contract 

after such date, within five (5) business days following such designation) the Debtors shall file a 

Assumption Notice

such notice on each counterparty to a Pending Contract that Misfits Market has designated (or 

indicated an intent to designate) as a Designated Contract. The Assumption Notice shall identify 

all such Pending Contracts that may be assumed and assigned in connection with the TSA and set 

forth a good faith estimate of the amount of Cure Costs applicable to each such Pending Contract 

(and if no Cure Cost is estimated to be applicable with respect to any particular Pending Contract, 

shall supplement the Assumption Notice as necessary to reflect any additional Pending Contracts 

that Misfits Market designates (or indicates an intent to designate) as Designated Contracts. For 

the avoidance of doubt, the Debtors shall not be required to file an Assumption Notice with respect 

 
4  Designation Deadline

prior to the earlier to occur of (i) the Service Transfer Date and (ii) the date of confirmation of any plan of 
liquidation or plan of reorganization of FreshRealm in the Bankruptcy Cases. 
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to any Pending Contract that Misfits Market has not designated (or indicated an intent to designate) 

as a Designated Contract.   

30. The Debtors shall, concurrently with the Assumption Notice, provide evidence to 

each Contract Counterparty that Misfits Market has the ability to comply with the requirements of 

adequate assurance of future performance; provided that any such evidence that constitutes 

nonpublic information shall be provided on a confidential basis.  

31. Any counterparty to a Pending Contract that wishes to object to the proposed Cure 

Costs or to the proposed assumption and assignment of its Contract must file and serve such 

objection within ten (10) business days. Any counterparty that fails to timely file and properly 

serve an objection shall (i) be forever barred from objecting to the Cure Costs and from asserting 

any additional cure or other amounts with respect to such Pending Contract, and (ii) be deemed to 

have consented to the assumption, assignment, and transfer of such Pending Contract to Misfits 

Market or its designee. 

32. In the event of a dispute regarding the Cure Costs with respect to any Pending 

Contract, such dispute shall be resolved by the Bankruptcy Court. The Debtors shall not settle a 

 prior written 

consent. Misfits Market may, at any time prior to resolution of a Cure Cost dispute, elect to (i) pay 

the disputed Cure Cost and designate the Pending Contract as a Designated Contract, (ii) remove 
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such Pending Contract from Schedule D and direct the Debtors to reject such Contract, or 

(iii) continue to defer designation pending resolution of the dispute. 

33. On or before the Designation Deadline, Misfits Market shall provide the Debtors 

with written notice designating which Pending Contracts, if any, Misfits Market elects to have 

Designated 

Contract

prior to the Designation Deadline by providing written notice to the Debtors. Pending Contracts 

that are not designated as Designated Contracts prior to the Designation Deadline (other than 

Pending Contracts for which a Cure Cost dispute remains pending) shall be deemed removed from 

Schedule D as of the Designation Deadline, and the Debtors shall reject such Contracts in 

accordance with Section 365 of the Bankruptcy Code. 

34. Misfits Market shall be entitled to remove any Pending Contract from the list of 

Designated Contracts at any time prior to the Designation Deadline by providing the Debtors with 

written notice of such removal.  In the event that Misfits Market removes any Pending Contract 

from such list, the Debtors shall provide the relevant counterparty written notice that the applicable 

Contract is no longer identified as a Designated Contract and the Debtors shall reject such Contract 

in accordance with Section 365 of the Bankruptcy Code.  In the event that Misfits Market provides 

notice to the Debtors that it is removing any Pending Contracts from the list of Designated 
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Contracts at any time prior to the Designation Deadline, Misfits Market shall, subject to paragraph 

26 hereof, satisfy any and all post-petition administrative obligations of such Contracts through 

the effective date of rejection.  The Debtors shall use commercially reasonable efforts to secure 

rejection of such Contracts as promptly as practicable after receiving notice from Misfits Market 

of removal of any Pending Contract from the list of Designated Contracts.  Misfits Market shall 

have no responsibility or obligation to any counterparty of any Pending Contract with respect to 

any rejection damages. 

35. Notwithstanding the foregoing, a Pending Contract shall not become a Designated 

Contract and shall not be assigned to Misfits Market to the extent that such Contract is (i) deemed 

rejected under Section 365 of the Bankruptcy Code, (ii) the subject of an objection to assignment 

or assumption that has not been resolved, or requires the consent of any governmental authority or 

other third party (other than, and in addition to, the Bankruptcy Court) in order to permit the 

assumption and assignment by the Debtors to Misfits Market of such Contract pursuant to Section 

365 of the Bankruptcy Code, and such consent has not been obtained prior to the thirtieth (30th) 

day following the Service Transfer Date5 (as such period may be extended by mutual agreement 

of Misfits Market and the Debtors), or (iii) is rightfully terminated by any party thereto other than 

 
5  Service Transfer Date  
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the Debtors, or terminates or expires by its terms, on or prior to such time as it is to be assumed by 

Misfits Market as a Designated Contract. 

36. Misfits Market shall be solely responsible for the payment of all Cure Costs with 

respect to Designated Contracts. Misfits Market shall make provision for the payment of the Cure 

Costs in cash at the time of assumption and assignment or as provided for in any stipulation or 

agreement between the counterparty, Misfits Market, and/or the Debtors, in accordance with any 

applicable order of the Bankruptcy Court. Each Designated Contract that remains a Designated 

Contract as of the Service Transfer Date shall be assumed by the Debtors and assigned to Misfits 

Market (or its designee) pursuant to Section 365 of the Bankruptcy Code in accordance with the 

terms of the APA. 

37. Payment of the Cure Costs by Misfits Market shall, to the extent necessary, cure or 

provide adequate assurance of cure, within the meaning of Sections 365(b)(1)(A) and 365(f)(2)(A) 

of the Bankruptcy Code, and, to the extent necessary, provide compensation or adequate assurance 

of compensation to any party for any actual pecuniary loss to such party resulting from a default 

prior to the date hereof with respect to the Designated Contracts, within the meaning of Sections 

365(b)(1)(B) and 365(f)(2)(A) of the Bankruptcy Code. With respect to all Designated Contracts, 

the Debtors are entitled to the protections of Section 365(k) of the Bankruptcy Code as of the 

Service Transfer Date. 
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38. 

the provisions of this Order and any additional orders of this Court and payment of any Cure Costs, 

no default shall exist under any Designated Contract, and no counterparty to any Designated 

Contract shall be permitted to declare a default by Misfits Market under such Designated Contract 

bankruptcy, or failure to perform any of its obligations under the relevant Designated Contract. 

39. The failure of the Debtors or Misfits Market to enforce at any time one or more 

terms or conditions of any Designated Contract shall not be a waiver of such terms or conditions, 

tion of the 

Designated Contracts. 

V. Rejection of the Rejected Agreements 

40. Pursuant to section 365 of the Bankruptcy Code, the PFA, Blue Apron TSA, TLA, 

and the License Agreement are terminated and rejected effective as of the date hereof. 

VI. Miscellaneous 

41. The terms and provisions of this Order and any actions taken pursuant hereto shall 

survive entry of an order which may be entered: (a) confirming any chapter 11 plan in any of these 

Chapter 11 Cases; (b) converting the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy 

Code; (c) dismissing the Chapter 11 Cases; or (d) pursuant to which this Court abstains from 
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hearing the Chapter 11 Cases. The terms and provisions of this Order, notwithstanding the entry 

of any such orders described in (a)-(d) above, shall continue in these Chapter 11 Cases, or 

following dismissal of these Chapter 11 Cases. 

42. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed: (a) an implication or admission as to the amount 

of, basis for, or validity of any particular claim against the Debtors under the Bankruptcy Code or 

other applicable nonbankruptcy law; (b) 

rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay any 

particular claim; (d) an implication, admission, or finding that any particular claim is an 

administrative expense claim, other priority claim, or otherwise of a type specified or defined in 

this Motion or any order granting the relief requested by this Motion; (e) a request or authorization 

to assume, adopt, or reject any agreement, contract, or lease pursuant to section 365 of the 

Bankruptcy Code; (f) an admission by the Debtors as to the validity, priority, enforceability, or 

perfection of any lien on, security interest in, or other encum

estates; (g) a 

action, or other rights under the Bankruptcy Code or any other applicable law; (h) an approval, 

assumption, adoption, or rejection of any agreement, contract, lease, program, or policy under 

section 365 of the Bankruptcy Code; (i) a concession by the Debtors that any liens (contractual, 
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common law, statutory, or otherwise) that may be satisfied pursuant to the relief requested in this 

Motion are valid, and the rights of all parties in interest are expressly reserved to contest the extent, 

validity, or perfection or seek avoidance of all such liens; (j) a waiver of the obligation of any party 

of the Bankruptcy Code to assume or reject any executory contract or unexpired lease. 

43. This Order shall be binding in all respects upon the Debtors, their estates, all 

creditors, all holders of equity interests in the Debtors, all holders of any liens, claims, 

encumbrances, and other interests of any kind or nature whatsoever against the Debtors or against 

or on all or any portion of the Acquired Assets, any counterparties to any executory contract or 

unexpired lease of the Debtors, Misfits Market and all agents, representatives, affiliates, and 

permitted successors and assigns of Misfits Market, and any trustees, examiners, or other fiduciary 

cases.  The terms and provisions of this Order shall inure to the benefit of the Debtors, their estates, 

their creditors, Misfits Market and all agents, representatives, affiliates, and permitted successors 

and assigns of Misfits Market, Blue Apron and all agents, representatives, affiliates, and permitted 

successors and assigns of Blue Apron, and any other affected third parties, notwithstanding any 

subsequent appointment of any trustee, party, entity, or other fiduciary under any section of any 
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chapter of the Bankruptcy Code, as to which trustee, party, entity, or other fiduciary such terms 

and provisions likewise shall be binding. 

44. Notwithstanding Bankruptcy Rule 2002(a)(2), to the extent applicable, the Debtors  

service of the Motion only to the core service list and affected creditors is held to be permissible.  

Notice of the Motion as provided therein shall be deemed good and sufficient notice of such 

Motion, and the requirements of the Bankruptcy Rules and the Local Rules are satisfied by such 

notice. 

45. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order in accordance with the Motion. 

46. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this Interim 

Order shall be effective and enforceable immediately upon entry hereof. 

47. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 
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Execution Version 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
written above.

FreshRealm, Inc.: 

FreshRealm, Inc. 

By: _____________________________ 
Name: Bryan Fleming 
Title: CFO 

Blue Apron, LLC: 

Blue Apron, LLC 
By: Blue Apron Holdings, Inc., its Sole Member 

By: _____________________________ 
Name:  
Title: 

Wonder Group, Inc.: 

Wonder Group, Inc. 

By: _____________________________ 
Name:  
Title:  
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EXECUTION VERSION

71306/0001-52915024v10 

ASSET PURCHASE AGREEMENT 

by and among 

MISFITS MARKET, INC., 

as Buyer; 

FRESHREALM, INC., 

as Seller; and 

solely for the purposes of Section 2.07 and Section 10.07, 

BLUE APRON, LLC 

Dated as of April 27, 2026 
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement (this “Agreement”) is dated as of April 27, 2026 (the 
“Effective Date”), and is entered into by and among MISFITS MARKET, INC., a Delaware 
corporation (“Buyer”), FRESHREALM, INC., a Delaware corporation (“Seller”) and, solely for 
the purposes of Section 2.07 and Section 10.07, Blue Apron, LLC, a Delaware limited liability 
company (“Blue Apron”).  Each of Buyer and Seller are at times referred to herein individually as 
a “Party” and together as the “Parties”. 

RECITALS 

WHEREAS, Seller is engaged in the business of providing fulfillment and related services 
and owns certain inventory and accounts receivable in connection therewith; and 

WHEREAS, on April 27, 2026, Seller filed a voluntary petition for relief under chapter 11 
of title 11 of the United States Code, 11 U.S.C. § 101 et seq. (the “Bankruptcy Code”), in the 
United States Bankruptcy Court for the District of New Jersey (the “Bankruptcy Court”) (such 
case, the “Bankruptcy Case”), and continues to operate its business and manage its properties as a 
debtor-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code; 

WHEREAS, Seller and Buyer have agreed that the sale, transfer and assignment of the 
Acquired Assets shall be effected pursuant to sections 105, 363, and 365 of the Bankruptcy Code, 
subject to approval by the Bankruptcy Court; 

WHEREAS, in connection with the Bankruptcy Case and subject to the terms and 
conditions contained herein, following entry of the Sale Order approving, among other things, (i) 
the settlement between the Seller and Blue Apron pursuant to Bankruptcy Rule 9019, including, 
the transfer and assignment of the Acquired Assets to Buyer, as designee of Blue Apron (the 
“Settlement”) and (ii) the sale of the Acquired Assets (including the assumption and assignment 
of the Designated Contracts) to Buyer, and such Sale Order becoming a Final Order, Seller shall 
sell and transfer to Buyer, and Buyer shall purchase and acquire from Seller, pursuant to sections 
105, 363, and 365 of the Bankruptcy Code, the Acquired Assets, all as more specifically provided 
herein and in the Sale Order; 

WHEREAS, in satisfaction of its obligations under the Sale Order, Seller desires to sell, 
transfer, convey, assign and deliver to Buyer, the Acquired Assets (as defined herein), and Buyer 
desires to purchase, acquire and accept the Acquired Assets and assume the Assumed Liabilities 
(as defined herein), upon the terms and conditions set forth in this Agreement (the “Transaction”). 

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter 
set forth and for other good and valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties hereby agree as follows: 
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ARTICLE I.
DEFINITIONS 

The following terms have the meanings specified or referred to in this Article I: 

“Accounts Receivable” has the meaning set forth in Section 2.01(b). 

“Acquired Assets” has the meaning set forth in Section 2.01.

“Affiliate” means, with respect to any Person, any other Person that directly or indirectly 
controls, is controlled by, or is under common control with, such Person.  For purposes of this 
definition, “control” (including the terms “controlled by” and “under common control with”) 
means the possession, directly or indirectly, of the power to direct or cause the direction of the 
management and policies of a Person, whether through the ownership of voting securities, by 
contract, or otherwise. 

“Agreement” has the meaning set forth in the preamble.  

“Assumption Notice” has the meaning set forth in the Transition Services Agreement. 

“Assumed Liabilities” has the meaning set forth in Section 2.03.

“Assumed Obligations” has the meaning set forth in Section 2.03(a). 

“Bankruptcy Case” has the meaning set forth in the recitals.  

“Bankruptcy Code” has the meaning set forth in the recitals.  

“Bankruptcy Court” has the meaning set forth in the recitals.  

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure, as amended from 
time to time.  

“Benefit Plan” means any plan, program, policy, practice, contract, agreement or other 
arrangement providing for compensation, severance, retention or change of control compensation 
or benefits, incentives, bonuses, termination pay, deferred compensation, retirement benefits, 
profit sharing, medical, life, or disability insurance or benefits, performance awards, stock or 
stock-related awards, vacation, paid time off, welfare and fringe benefits or other employee 
benefits or remuneration of any kind, whether written or unwritten or otherwise, funded or 
unfunded, including without limitation, each “employee benefit plan” within the meaning of 
Section 3(3) of ERISA and each “employee pension benefit plan” within the meaning of Section 
3(2) of ERISA, whether or not subject to ERISA, each of which is or has been maintained, 
contributed to, or required to be contributed to, by Seller or any of its ERISA Affiliates for the 
benefit of any Employee, or with respect to which Seller or any of its ERISA Affiliates has or may 
have any Liability or obligation.  

“Blue Apron” has the meaning set forth in the preamble. 
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“Business Day” means any day other than a Saturday, Sunday, or other day on which 
commercial banks in New York, New York are authorized or required by Law to close. 

“Buyer” has the meaning set forth in the preamble. 

“CA Facility” has the meaning set forth in Section 4.04(d). 

“Cash Payment” has the meaning set forth in Section 2.06.  

“Closing” has the meaning set forth in Section 3.01.

“Closing Date” has the meaning set forth in Section 3.01.

“Code” means the Internal Revenue Code of 1986, as amended. 

“Cure Costs” has the meaning set forth in the Transition Services Agreement. 

“COBRA Obligations” has the meaning set forth in Section 6.05.

“Continuing Plans” has the meaning set forth in Section 6.05.

“Contract” means any written or oral agreement, contract, lease, sublease, license, 
sublicense, obligation, promise, undertaking, commitment, or other binding arrangement or 
understanding. 

“Designated Contracts” has the meaning set forth in the Transition Services Agreement. 

“Determined Cure Costs” has the meaning set forth in the Transition Services Agreement. 

“Dispute Notice” has the meaning set forth in Section 2.07(c). 

“Dispute Period” has the meaning set forth in Section 2.07(c). 

“Dollars” or “$” means the lawful currency of the United States. 

“Effective Date” has the meaning set forth in the preamble. 

“Employee” means any current or former employee, director, advisor, consultant or 
independent contractor of Seller or any of its ERISA Affiliates. 

“Equipment” has the meaning set forth in Section 2.01(c). 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended. 

“ERISA Affiliate” means any person or entity under common control with Seller within 
the meaning of Section 4001(b) of ERISA or Section 414(b), (c), (m) or (o) of the Code from time 
to time. 
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“Encumbrance” means any lien, pledge, security interest, charge, claim, mortgage, deed of 
trust, option, right of first refusal, preemptive right, restriction on transfer, or other encumbrance 
of any kind or nature, including any restriction on use, voting, transfer, receipt of income, or 
exercise of any other attribute of ownership. 

“Excluded Assets” has the meaning set forth in Section 2.02.

“Excluded Liabilities” has the meaning set forth in Section 2.04.

“Final Order” means an order or judgment of the Bankruptcy Court, as entered on the 
docket of the Bankruptcy Court, that has not been reversed, stayed, modified, or amended, and as 
to which (a) the time to appeal, seek review or rehearing or petition for certiorari has expired and 
no timely filed appeal or petition for review, rehearing, remand or certiorari is pending, or (b) any 
appeal taken or petition for certiorari filed has been resolved by the highest court to which the 
order or judgment was appealed or from which certiorari was sought or the appeal has been 
dismissed by the appellant or by agreement; provided, however, that the possibility that a motion 
under section 502(j) of the Bankruptcy Code, Rule 59 or Rule 60 of the Federal Rules of Civil 
Procedure, or any analogous rule under the Bankruptcy Rules or other rules governing procedure 
in cases before the Bankruptcy Court, may be filed with respect to such order shall not cause such 
order not to be a Final Order. 

“Governmental Authority” means any federal, state, provincial, local, municipal, foreign, 
or other government, or any department, commission, board, bureau, agency, regulatory authority, 
instrumentality, or political subdivision thereof, or any court, arbitral body, or similar body of 
competent jurisdiction. 

“Group Plans” has the meaning set forth in Section 6.05.

“Independent Accountant” has the meaning set forth in Section 2.07(d).

“Inventory” has the meaning set forth in Section 2.01(a). 

“Knowledge of Seller” means the actual knowledge, after reasonable inquiry, of Michael 
Lippold and Bryan Fleming. 

“Law” means any federal, state, provincial, local, municipal, foreign, international, or 
multinational constitution, statute, treaty, rule, regulation, ordinance, order, code, or other similar 
requirement enacted, adopted, promulgated, or applied by any Governmental Authority. 

“Liabilities” means any debt, liability, commitment, or obligation of any kind, whether 
known or unknown, asserted or unasserted, absolute or contingent, accrued or unaccrued, 
liquidated or unliquidated, or due or to become due. 

“Material Adverse Effect” means any change, effect, event, occurrence, development, or 
state of facts that, individually or in the aggregate with all other changes, effects, events, 
occurrences, developments, or states of facts, (a) has had or would reasonably be expected to have 
a material adverse effect on the Acquired Assets or the ability of Seller to consummate the 
Transaction, or (b) prevents or materially impairs or delays, or would reasonably be expected to 
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prevent or materially impair or delay, the ability of Seller to consummate the Transaction; 
provided, however, that in no event shall any of the following, alone or in combination, be deemed 
to constitute, or be taken into account in determining whether there has been, a Material Adverse 
Effect:  (i) changes in general economic or political conditions or the securities, credit, or financial 
markets in general in the United States; (ii) changes in conditions generally affecting the industries 
in which Seller operates; (iii) the announcement or pendency of this Agreement or the Transaction; 
(iv) any change in applicable Law (or any interpretation thereof) after the date hereof; (v) acts of 
war (whether or not declared), sabotage, terrorism, military actions, or the escalation or worsening 
of any of the foregoing; (vi) any natural or man-made disaster, pandemic, epidemic, disease 
outbreak, or acts of God; (vii) any action taken or omitted to be taken by Seller at the written 
request or with the prior written consent of Buyer; (viii) the commencement or pendency of the 
Bankruptcy Case; (ix) any objections in the Bankruptcy Court to this Agreement or the Transaction 
or the Sale Order; or (x) any Order of the Bankruptcy Court or any actions or omissions of Seller 
in compliance therewith. 

“NJ Facility” has the meaning set forth in Section 4.04(d). 

“Order” means any order, writ, judgment, injunction, decree, rule, ruling, directive, 
determination, or award made, issued, entered, or rendered by any Governmental Authority, 
including any order entered by the Bankruptcy Court in the Bankruptcy Case. 

“Person” means an individual, corporation, partnership, joint venture, limited liability 
company, Governmental Authority, unincorporated organization, trust, association or other entity. 

“Purchase Price” has the meaning set forth in Section 2.06.

“Qualified Benefit Plan” has the meaning set forth in Section 4.08(a). 

“Sale Order” means one or more orders of the Bankruptcy Court, in form and substance 
reasonably acceptable to Seller and Buyer, which shall, among other things, (a) approve, pursuant 
to sections 105, 363, and 365 of the Bankruptcy Code, (i) the execution, delivery, and performance 
by Seller of this Agreement, (ii) the sale of the Acquired Assets to Buyer on the terms set forth 
herein and free and clear of all Encumbrances, pursuant to sections 363(b), 363(f), and 363(m) of 
the Bankruptcy Code, (iii) the assumption and assignment of the Designated Contracts to Buyer 
pursuant to Section 365 of the Bankruptcy Code, and (iv) the performance by Seller of its 
obligations under this Agreement, (b) find that Buyer is a “good faith” purchaser within the 
meaning of section 363(m) of the Bankruptcy Code and is entitled to all protections afforded 
thereby, (c) find that Buyer is not a successor to Seller and shall have no successor or transferee 
liability of any kind, (d) find that Buyer shall have no liability or responsibility for any liability or 
other obligation of Seller arising under or related to the Acquired Assets other than as expressly 
set forth in this Agreement, including any successor or vicarious liabilities of any kind or character, 
and (e) approve the Settlement pursuant to Bankruptcy Rule 9019. 

“Schedules” means the disclosure schedules delivered by Seller to Buyer in connection 
with the execution of this Agreement. 

“Seller” has the meaning set forth in the preamble. 
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“Settlement” has the meaning set forth in the recitals. 

“Settlement Agreement” means that certain agreement dated as of April 27, 2026 between 
Seller and Blue Apron. 

“Settlement Effective Date” means the Effective Date as defined in the Settlement 
Agreement. 

“Tax Return” means any return, declaration, report, claim for refund, information return, 
document or statement relating to Taxes filed or required to be filed with any Governmental 
Authority, including any schedule or attachment thereto or any amendment thereof. 

“Taxes” means all federal, state, local, and foreign income, profits, franchise, gross 
receipts, environmental, customs duty, capital stock, severance, stamp, payroll, sales, employment, 
unemployment, disability, use, property, withholding, excise, production, value added, occupancy, 
and other taxes, duties, or assessments of any nature whatsoever, together with all interest, 
penalties, and additions thereto imposed with respect to such amounts, whether disputed or not. 

“Transaction” has the meaning set forth in the recitals. 

“Transfer Taxes” has the meaning set forth in Section 7.01.

“WARN Act” has the meaning set forth in Section 4.08(e). 

“Working Capital” means, as of the Closing Date, the value of the Accounts Receivable, 
plus the Inventory, plus the Equipment, minus the Assumed Obligations. 

“Working Capital Statement” has the meaning set forth in Section 2.07(b). 

“Working Capital Target” means $13,000,000. 

“Transition Services Agreement” means the Transition Services Agreement to be entered 
into between Seller (or its designees) and Buyer at Closing, substantially in the form attached 
hereto as Exhibit A. 

ARTICLE II.
PURCHASE AND SALE 

Section 2.01 Purchase and Sale of Acquired Assets.  On the terms and subject to the 
conditions of this Agreement, at the Closing, in exchange for the consideration under the 
Settlement and an aggregate payment from Buyer to Seller equal to the Purchase Price, and 
pursuant to sections 105, 363, and 365 of the Bankruptcy Code and the Sale Order, Seller shall 
sell, assign, transfer, convey, and deliver to Buyer, and Buyer shall purchase, acquire, and accept 
from Seller, free and clear of all Encumbrances, all of Seller’s right, title, and interest in, to, and 
under the following assets (collectively, the “Acquired Assets”): 

(a) all inventory, packaging, raw materials, work-in-process, finished goods, 
supplies, and other tangible personal property that is owned by Seller and is (i) located at the CA 
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Facility or the NJ Facility, and (ii) attributable to Blue Apron or MMM Consumer Brands, Inc. 
(the “Inventory”); 

(b) all accounts receivable, trade receivables, notes receivable, and other rights 
to payment for goods sold or services rendered by Seller, including any security held for such 
accounts, as set forth on Schedule 2.01(b) (the “Accounts Receivable”);  

(c) all items of machinery, equipment, and supplies set forth on Schedule 
2.01(c) and spare and replacement items therefor (the “Equipment”); 

(d) all books, records, data, files, and documents, solely to the extent related to 
the Acquired Assets, if any; and 

(e) all of Seller’s right, title, and interest in, to, and under the Designated 
Contracts.

Section 2.02 Excluded Assets.  Notwithstanding anything to the contrary in this 
Agreement, Seller shall retain, and shall not sell, assign, transfer, convey, or deliver to Buyer, and 
Buyer shall not purchase, acquire, or accept from Seller, any assets of Seller other than the 
Acquired Assets (collectively, the “Excluded Assets”), including the following: 

(a) all cash and cash equivalents, bank accounts, deposits, and securities of 
Seller; 

(b) all accounts receivable and notes receivable of Seller other than the 
Accounts Receivable; 

(c) all real property and interests in real property, including all leases and 
subleases of real property; 

(d) all tangible personal property, machinery, equipment, vehicles, furniture, 
fixtures, and improvements not specifically scheduled on Schedule 2.01(c); 

(e) all Benefit Plans and related assets, and all employment, consulting, 
severance, or similar agreements; 

(f) all personnel records and other records that Seller is required by Law to 
retain; 

(g) all Tax refunds, credits, and attributes of Seller; 

(h) all rights under or arising out of this Agreement; 

(i) all attorney-client privilege and attorney work-product protections; 

(j) all intellectual property, domain names, and technology owned by or 
licensed to Seller; 

(k) all Contracts to which Seller is a party other than the Designated Contracts; 
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(l) all permits held by Seller; 

(m) Seller’s organizational documents, qualifications to do business, taxpayer 
and other identification numbers, seals, minute books, stock transfer books, and other documents 
relating to the organization, maintenance, and existence of Seller as a corporation; and 

(n) all other assets of Seller not specifically included in the Acquired Assets. 

Section 2.03 Assumed Liabilities.  On the terms and subject to the conditions of this 
Agreement, at the Closing, Buyer shall assume and agree to pay, perform, and discharge when 
due, the following liabilities (collectively, the “Assumed Liabilities”): 

(a) the obligations of Seller as set forth on Schedule 2.03 (the “Assumed 
Obligations”); and 

(b) all Liabilities arising under the Designated Contracts from and after the 
Closing Date, including all Determined Cure Costs with respect thereto; and 

(c) all Liabilities arising from the ownership of the Acquired Assets from and 
after the Closing Date. 

Section 2.04 Excluded Liabilities.  Notwithstanding anything to the contrary in this 
Agreement, Buyer shall not assume or be obligated to pay, perform, or discharge any Liabilities 
of Seller of any kind or nature whatsoever, whether absolute, accrued, contingent or otherwise, 
liquidated or unliquidated, due or to become due, known or unknown, currently existing or 
hereafter arising, matured or unmatured, direct or indirect, and however arising, whether existing 
on the Closing Date or arising thereafter as a result of any act, omission, or circumstances taking 
place prior to the Closing other than the Assumed Liabilities (collectively, the “Excluded 
Liabilities”), including, without limitation, the following: 

(a) any Liability of Seller relating to or arising from the Acquired Assets to the 
extent relating to or arising from any period prior to the Closing Date, except for the Assumed 
Obligations; 

(b) any Liability for (i) Taxes of Seller (or any member, stockholder or Affiliate 
of Seller), or for which Seller (or any member, stockholder or Affiliate of Seller) is or are liable, 
for any period (including any such Tax that becomes a Liability of Buyer under any common law 
doctrine of de facto merger or transferee or successor liability or otherwise by operation of contract 
or Law), (ii) Taxes related to the Excluded Assets for any period, (iii) Taxes related to the Acquired 
Assets for any period (or any portion thereof) ending on or prior to the Closing Date, and (iv) fifty 
percent (50%) of Transfer Taxes pursuant to Section 7.01; 

(c) any Liability arising under any Excluded Asset; 

(d) any Liability for any claim, action, suit, investigation, or proceeding 
pending or threatened against Seller or any of its Affiliates; 

(e) any Liability under any Benefit Plan or relating to any Employees; 
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(f) any Liability of Seller for any present or former employees, officers, 
directors, retirees, independent contractors or consultants of Seller, including, without limitation, 
any Liabilities associated with any claims for wages or other benefits, bonuses, accrued vacation, 
workers’ compensation, severance, retention, termination or other payments; 

(g) any recall, design defect or similar claims of any products manufactured or 
sold or any service performed by Seller; 

(h) any product Liability or similar claim for injury to a Person or property 
which arises out of or is based upon any express or implied representation, warranty, agreement or 
guaranty made by Seller, or by reason of the improper performance or malfunctioning of a product, 
improper design or manufacture, failure to adequately package, label or warn of hazards or other 
related product defects of any products at any time manufactured or sold or any service performed 
by Seller; 

(i) any Liability arising out of or relating to any violation of Law by Seller; 

(j) any indebtedness for borrowed money of Seller; 

(k) any Liability arising out of or relating to any Excluded Asset; 

(l) any Liability to the extent arising out of or relating to any breach, default, 
or violation by Seller prior to the Closing Date under any Contract; and 

(m) any other Liabilities of Seller not specifically included in the Assumed 
Liabilities. 

Section 2.05 Further Assurances.  From and after the Closing, each of the parties hereto 
shall execute and deliver such additional documents, instruments, conveyances, and assurances 
and take such further actions as may be reasonably required to carry out the provisions hereof and 
give effect to the Transaction.  

Section 2.06 Purchase Price.  The aggregate purchase price for the Acquired Assets (the 
“Purchase Price”) shall be an amount equal to (a) $1 in cash (the “Cash Payment”) and (b) the 
assumption of the Assumed Liabilities, in each case subject to adjustment as set forth in Section 
2.07.

Section 2.07 Working Capital.   

(a) On or prior to the Effective Date, Seller shall deliver to Buyer and Blue 
Apron a schedule setting forth a good faith estimate of the Working Capital, including a detailed 
schedule of the Inventory and Equipment expected to be outstanding, as of the Closing Date, and 
no later than three (3) days prior to the Closing Date, Seller shall deliver to Buyer an updated 
schedule setting forth Seller’s good faith estimate of the Working Capital as of the Closing Date.  
Seller shall use commercially reasonable efforts to provide such updated schedule (including 
backup documentation and supporting calculations for such estimates); provided, however, that 
Seller’s delivery of such updated documentation and/or supporting calculations may be delayed to 
the extent reasonably necessary to complete Seller’s month-end closing procedures. 
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(b) Within twenty-one (21) days after the Closing Date, Seller shall deliver to 
Buyer and Blue Apron a schedule setting forth Seller’s calculation of the actual Working Capital 
as of the Closing Date (the “Working Capital Statement”). 

(c) If Buyer and/or Blue Apron disagrees with the Working Capital Statement, 
Buyer and/or Blue Apron (as applicable)  shall notify Seller and the other party in writing of such 
disagreement within fourteen (14) days after receipt of the Working Capital Statement (the 
“Dispute Notice”), setting forth in reasonable detail the basis for such disagreement (including 
specific items of disagreement with each of Accounts Receivable, Inventory, Equipment, and 
Assumed Obligations, as applicable).  Buyer, Seller and Blue Apron shall negotiate in good faith 
to resolve any disagreement noted in the Dispute Notice within fourteen (14) days after Seller’s 
receipt of Buyer’s and/or Blue Apron’s notice(s) of disagreement (the “Dispute Period”). 

(d) If Buyer, Seller and Blue Apron are unable to resolve any disagreement 
regarding the Working Capital Statement during the Dispute Period, such dispute shall be 
submitted to an independent accountant of nationally recognized standing mutually acceptable to 
Buyer, Seller and Blue Apron (the “Independent Accountant”).  The Independent Accountant shall 
resolve the dispute no later than thirty (30) days after submission, and such determination shall be 
final and binding upon the Parties.  The fees and expenses of the Independent Accountant shall be 
shared amongst the Parties in the manner determined by the Independent Accountant (based on 
the principle that fees should be borne in inverse proportion to the ultimate correctness of such 
disputing party’s position). 

(e) If the Working Capital as finally determined pursuant to this Section 2.07
is less than eighty-five percent (85%) of the Working Capital Target (i.e., less than $11,050,000), 
Blue Apron shall fund to Buyer, on a dollar-for-dollar basis, the amount by which the Working 
Capital as finally determined is less than $11,050,000, such that Buyer receives Working Capital 
of not less than $11,050,000.  If the Working Capital as finally determined pursuant to this Section 
2.07 exceeds one hundred and fifteen percent (115%) of the Working Capital Target (i.e., greater 
than $14,950,000), Buyer shall pay to Seller, on a dollar-for-dollar basis, the amount by which the 
Working Capital as finally determined exceeds $14,950,000 in equal, weekly installments over the 
remaining balance of the Transition Period (as defined in the Transition Services Agreement).  For 
the avoidance of doubt, if the Working Capital as finally determined is equal to or greater than 
eighty-five percent (85%) of the Working Capital Target and equal to or less than one hundred and 
fifteen percent (115%) of the Working Capital Target, no adjustment shall be made pursuant to 
this Section 2.07. 

ARTICLE III.
CLOSING 

Section 3.01 Closing.  The closing of the Transaction (the “Closing”) shall take place 
remotely by exchange of documents and signatures electronically (or by such other means as the 
parties may agree) on the later of (i) the Settlement Effective Date and (ii) the date that is no later 
than two (2) Business Days following the date on which the Sale Order has been entered by the 
Bankruptcy Court and is a Final Order (the date on which the Closing actually occurs, the “Closing 
Date”). 
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Section 3.02 Seller Closing Deliverables.  At the Closing, Seller shall deliver or cause 
to be delivered to Buyer the following: 

(a) a bill of sale and assignment and assumption agreement (the “Bill of Sale 
and Assignment and Assumption Agreement”), in the form and substance acceptable to Buyer, 
duly executed by Seller, evidencing the sale, transfer, conveyance, and assignment of the Acquired 
Assets to Buyer; 

(b) a duly executed counterpart to the Transition Services Agreement;  

(c) a certificate of the Secretary (or equivalent officer) of Seller certifying (i) 
the resolutions duly adopted by the governing body of Seller authorizing the execution and 
delivery of this Agreement and the consummation of the Transaction, and (ii) the incumbency and 
signatures of the officers of Seller executing this Agreement and any other documents delivered 
in connection herewith; 

(d) a duly executed and completed IRS Form W-9 of Seller; and 

(e) such other documents, instruments, or certificates as Buyer may reasonably 
request to evidence and effectuate the consummation of the Transaction. 

Section 3.03 Buyer Closing Deliverables.  At the Closing, Buyer shall deliver or cause 
to be delivered to Seller the following: 

(a) the Cash Payment; 

(b) a duly executed counterpart to the Bill of Sale and Assignment and 
Assumption Agreement; 

(c) a duly executed counterpart to the Transition Services Agreement;  

(d) a certificate of the Secretary or Assistant Secretary (or equivalent officer) 
of Buyer certifying (i) the resolutions duly adopted by the governing body of Buyer authorizing 
the execution and delivery of this Agreement and the consummation of the Transaction, and (ii) 
the incumbency and signatures of the officers of Buyer executing this Agreement and any other 
documents delivered in connection herewith; and 

(e) such other documents, instruments, or certificates as Seller may reasonably 
request to evidence and effectuate the consummation of the Transaction. 

ARTICLE IV.
REPRESENTATIONS AND WARRANTIES OF SELLER 

Except as set forth in the correspondingly numbered Sections of the Schedules, Seller 
represents and warrants to Buyer that the statements contained in this Article IV are true and 
correct as of the date of this Agreement and as of the Closing Date. 
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Section 4.01 Organization and Qualification of Seller.  Seller is a corporation duly 
organized, validly existing, and in good standing under the Laws of the State of its formation, and 
has all requisite power and authority to own, lease, and operate its properties and to carry on its 
business as presently conducted. 

Section 4.02 Authority of Seller.  Seller has full power and authority to execute and 
deliver this Agreement and each other agreement, document, or instrument to be executed and 
delivered by Seller in connection herewith, to perform its obligations hereunder and thereunder, 
and to consummate the Transaction.  The execution, delivery, and performance of this Agreement 
and the consummation of the Transaction have been duly authorized by all necessary action on the 
part of Seller.  This Agreement has been duly executed and delivered by Seller and, assuming the 
due authorization, execution, and delivery by Buyer, constitutes a legal, valid, and binding 
obligation of Seller, enforceable against Seller in accordance with its terms, except as such 
enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium, 
or similar Laws affecting creditors’ rights generally and by general principles of equity (regardless 
of whether enforcement is sought in a proceeding in equity or at law). 

Section 4.03 No Conflicts.  The execution, delivery, and performance of this Agreement 
by Seller and the consummation of the Transaction do not and will not (a) violate, conflict with, 
or result in a breach of any provision of the certificate of incorporation, bylaws, or other 
organizational documents of Seller, (b) violate or result in a breach of any Law applicable to Seller, 
or (c) except as would not reasonably be expected to have a Material Adverse Effect, violate, 
conflict with, result in a breach of, constitute a default under, result in the acceleration of, create 
in any party the right to accelerate, terminate, modify, or cancel, or require any notice under any 
Contract to which Seller is a party or by which Seller or any of its assets is bound. 

Section 4.04 Title to Acquired Assets; Condition of Inventory and Equipment; 
Working Capital. 

(a) Seller has good and valid title to all of the Acquired Assets, free and clear 
of all Encumbrances.   

(b) To the Knowledge of Seller, the Inventory (i) is of merchantable quality and 
fit for sale or use in the ordinary course of business, (ii) is not obsolete, damaged, defective, 
expired, or of below-standard quality, and (iii) has been stored and maintained in accordance with 
all applicable Laws, including all applicable food safety, health, and regulatory requirements.  
Schedule 2.01(a) sets forth an accurate and complete list of all Inventory as of a date no earlier 
than three (3) Business Days prior to the Closing Date, including the type, quantity, location, and 
condition of such Inventory. 

(c) The Equipment (i) is in good operating condition and repair (ordinary wear 
and tear excepted), (ii) has been maintained in accordance with normal industry practice, and (iii) 
is suitable for the purposes for which it is currently being used. 

(d) The Inventory and Equipment are located at the manufacturing facilities 
located at 901 W. Linden Avenue, Linden, NJ 07036 (the “NJ Facility”) and at 3151 Regatta Blvd. 
B60, Richmond, CA 94804 (the “CA Facility”).  
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(e) Schedule 4.04 contains a schedule setting forth (a) Seller’s good faith 
estimate of the Working Capital as of the Closing Date, and (b) a detailed schedule of Inventory, 
Equipment and Accounts Receivable as of February 28, 2026. 

Section 4.05 Accounts Receivable; Assumed Obligations.   

(a) The Accounts Receivable (i) arose from bona fide transactions in the 
ordinary course of business consistent with Seller’s collection practices, (ii) represent valid 
obligations of the account debtors for goods sold or services actually rendered, and (iii) are not 
subject to any valid defense, set-off, counterclaim, allowance, credit, or other reduction, in each 
case except as would not reasonably be expected to have a Material Adverse Effect.  No account 
debtor has refused, or threatened to refuse, to pay any Accounts Receivable, and no account debtor 
has asserted, or threatened to assert, any right of set-off or counterclaim with respect to any 
Accounts Receivable.  Schedule 2.01(b) sets forth an accurate and complete aging of the Accounts 
Receivable as of a date no earlier than three (3) Business Days prior to the Closing Date, including 
the name and address of each account debtor, the invoice date, the amount, and the due date of 
each such Account Receivable.  To the Knowledge of Seller, no Accounts Receivable have been 
outstanding for more than one hundred twenty (120) days past the applicable invoice date, and no 
reserves or write-downs have been recorded against any of the Accounts Receivable. 

(b) All Assumed Obligations (i) arose in the ordinary course of business 
consistent with past practice, and (ii) represent bona fide obligations for goods actually delivered 
to or services actually rendered to Seller. Schedule 2.03 sets forth an accurate and complete aging 
of the Assumed Obligations as of a date no earlier than three (3) Business Days prior to the Closing 
Date, including the name and address of each account creditor, the invoice date, the amount, and 
the due date of each such Assumed Obligation. 

Section 4.06 Brokers.  No broker, finder, or investment banker is entitled to any 
brokerage, finder’s or other fee or commission in connection with the Transaction or any other 
transaction document based upon arrangements made by or on behalf of Seller. 

Section 4.07 Operational Resources.   

(a) Seller represents and warrants to Buyer that Schedule 4.07 sets forth, as of 
a date no earlier than five (5) Business Days prior to the Closing Date, a true, correct, and complete 
list of the following, in each case to the extent necessary or used in connection with the operation, 
maintenance, storage, handling, collection, or administration of the Inventory and the Equipment 
in the ordinary course of business consistent with past practice during the twelve (12) months 
immediately prior to the Closing Date:  

(i) all software, systems, platforms, and technology (whether owned, 
licensed, or provided as a service) used in connection with the tracking, management, storage, sale, 
distribution, invoicing, or collection of the Inventory and the Equipment, together with a 
description of the applicable license, subscription, or access arrangement and any fees associated 
therewith;  

(ii) all facilities, warehouses, distribution centers, and other locations at 
which any Inventory and the Equipment is located, operated, stored, or maintained, together with 
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a description of the applicable lease, sublease, license, or other occupancy arrangement (including 
the parties thereto, the term, the rent or fees, and any termination or change-of-control provisions);  

(iii) all permits, licenses, registrations, certifications, and approvals of 
any Governmental Authority required for or used in connection with the operation, storage, 
handling, transport, or sale of the Inventory and the Equipment, together with the issuing authority, 
expiration date, and any conditions or restrictions applicable thereto; and  

(iv) all material utilities, insurance policies, and other operational 
arrangements necessary for the continued operation, maintenance, and administration of the 
Inventory and the Equipment in a manner consistent with past practice. 

(b) Seller further represents and warrants that Schedule 4.07 identifies, with 
reasonable specificity, those items set forth in clauses (a)(i) through (a)(iv) above that Seller 
reasonably believes will not be available to Buyer following the Closing (whether by reason of the 
Transaction, the bankruptcy proceedings of Seller, the termination or expiration of any agreement, 
or otherwise), together with a description of any reasonably anticipated replacement or alternative 
arrangement. 

Section 4.08 Employee Benefit and Employment Matters. 

(a) Benefit Plans.  To Seller’s knowledge, Seller is in material compliance with 
Benefit Plan terms and all applicable laws for each Benefit Plan including, but not limited to, 
ERISA and the Code. Each Benefit Plan that is intended to be qualified under Section 401(a) of 
the Code (a “Qualified Benefit Plan”) has received a favorable determination letter from the 
Internal Revenue Service, or with respect to a prototype plan, can rely on an opinion letter from 
the Internal Revenue Service to the prototype plan sponsor, to the effect that such Qualified Benefit 
Plan is so qualified and that the plan and the trust related thereto are exempt from federal income 
Taxes under Sections 401(a) and 501(a), respectively, of the Code, and, to the Knowledge of Seller, 
no event has occurred that would reasonably be expected to give rise to the disqualification of any 
such Benefit Plan. 

(b) No Post Employment Obligations.  No Benefit Plan provides, or has any 
liability to provide, life insurance, medical or other employee benefits to any Employee upon his 
or her retirement or termination of employment for any reason, except as may be required by 
statute, and Seller has never represented, promised or contracted (whether in oral or written form) 
to any Employee (either individually or to Employees as a group) that such Employee(s) would be 
provided with life insurance, medical or other employee welfare benefits upon their retirement or 
termination of employment, except to the extent required by statute. 

(c) Absence of Certain Benefit Plans.  No Benefit Plan is and neither Seller nor 
any ERISA Affiliate has ever maintained, contributed to or sponsored (or been required to 
maintain, contribute to or sponsor) any plan that is or was: (i) subject to the minimum funding 
standards of Section 302 of ERISA or Section 412 of the Code; (ii) a “multi-employer plan” (as 
defined in Section 3(37) of ERISA); (iii) a “multiple employer plan” as such term is defined in 
Section 413(c) of the Code; (iv) a “multiple employer welfare arrangement” (as defined in 
Section 3(40) of ERISA); (v) is a “funded welfare plan” within the meaning of Section 419 of the 
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Code; or (vi) a self-funded or self-insured plan that provides benefits to Employees (including any 
such plan pursuant to which a stop-loss policy or contract applies) and no Benefit Plan is 
self-insured. 

(d) Employment Matters. Seller and each of its ERISA Affiliates: (i) are in 
compliance in all material respects with all applicable federal, state and local laws, rules and 
regulations respecting employment, worker classification (including classification of any person 
as exempt or non-exempt or as an independent contractor rather than an employee), employment 
practices, terms and conditions of employment and wages and hours, in each case, with respect to 
Employees; (ii) have withheld and reported all amounts required by Law or by agreement to be 
withheld and reported with respect to the wages, salaries and other payments to Employees by 
virtue of employment, the transactions specifically contemplated by this Agreement or otherwise; 
(iii) are not liable for any arrears of wages or any Taxes or any penalty for failure to comply with 
any of the foregoing; and (iv) are not liable for any payment to any trust or other fund or to any 
governmental or administrative authority, with respect to unemployment compensation benefits, 
social security or other benefits or obligations for Employees (other than routine payments to be 
made in the normal course of business and consistent with past practice). 

(e) Labor.  Neither Seller nor any of its ERISA Affiliates is a party to any labor, 
collective bargaining agreement or employee association, there are no labor or collective 
bargaining agreements or any other similar agreements which pertain to Employees, no collective 
bargaining agreement is being negotiated by Seller or any of its ERISA Affiliates and neither Seller 
nor any of its ERISA Affiliates has any duty to bargain with any labor organization.  There is no 
pending demand for recognition or any other request or demand from a labor organization for 
representative status with respect to any Employee.  To the Knowledge of Seller, there are no 
activities or proceedings of any labor union or to organize its Employees. There has been no “mass 
layoff” or “plant closing” (as defined by the Worker Adjustment and Retraining Notification Act 
of 1988, as amended or any similar state, provincial or local Law (the “WARN Act”)) with respect 
to Seller and Seller has complied at all times with the WARN Act. 

(f) 409A.  Schedule 4.08 lists all “nonqualified deferred compensation plans” 
(within the meaning of Section 409A of the Code) to which Seller is a party.  Each such 
nonqualified deferred compensation plan to which Seller is a party is in compliance with the 
requirements of Section 409A by its terms and has been operated in accordance with such 
requirements. 

Section 4.09 No Other Representations.  Except for the representations and warranties 
expressly set forth in this Article IV, neither Seller nor any other Person on behalf of Seller makes 
any express or implied representation or warranty with respect to Seller, the Acquired Assets, or 
the Transaction, and Seller disclaims any other representations or warranties, whether made by 
Seller or any of its Affiliates, officers, directors, employees, agents, or representatives.  EXCEPT 
FOR THE REPRESENTATIONS AND WARRANTIES EXPRESSLY SET FORTH IN THIS 
ARTICLE IV, SELLER MAKES NO EXPRESS OR IMPLIED REPRESENTATION OR 
WARRANTY, AND SELLER HEREBY DISCLAIMS ANY SUCH REPRESENTATION OR 
WARRANTY WITH RESPECT TO THE EXECUTION AND DELIVERY OF THIS 
AGREEMENT AND THE CONSUMMATION OF THE TRANSACTION, INCLUDING ANY 
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WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, OR 
NON-INFRINGEMENT.  

ARTICLE V.
REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to Seller that the statements contained in this Article V are 
true and correct as of the date of this Agreement and as of the Closing Date. 

Section 5.01 Organization of Buyer.  Buyer is a corporation duly organized, validly 
existing, and in good standing under the Laws of the State of Delaware, and has all requisite 
corporate power and authority to own, lease, and operate its properties and to carry on its business 
as presently conducted. 

Section 5.02 Authority of Buyer.  Buyer has full corporate power and authority to 
execute and deliver this Agreement and each other agreement, document, or instrument to be 
executed and delivered by Buyer in connection herewith, to perform its obligations hereunder and 
thereunder, and to consummate the Transaction.  The execution, delivery, and performance of this 
Agreement and the consummation of the Transaction have been duly authorized by all necessary 
corporate action on the part of Buyer.  This Agreement has been duly executed and delivered by 
Buyer and, assuming the due authorization, execution, and delivery by Seller, constitutes a legal, 
valid, and binding obligation of Buyer, enforceable against Buyer in accordance with its terms, 
except as such enforceability may be limited by applicable bankruptcy, insolvency, reorganization, 
moratorium, or similar Laws affecting creditors’ rights generally and by general principles of 
equity (regardless of whether enforcement is sought in a proceeding in equity or at law). 

Section 5.03 No Conflicts.  The execution, delivery, and performance of this Agreement 
by Buyer and the consummation of the Transaction do not and will not (a) violate, conflict with, 
or result in a breach of any provision of the certificate of incorporation, bylaws, or other 
organizational documents of Buyer, (b) violate or result in a breach of any Law applicable to 
Buyer, or (c) except as would not reasonably be expected to prevent or materially impair or delay 
the consummation of the Transaction, violate, conflict with, result in a breach of, constitute a 
default under, result in the acceleration of, create in any party the right to accelerate, terminate, 
modify, or cancel, or require any notice under any Contract to which Buyer is a party or by which 
Buyer or any of its assets is bound. 

Section 5.04 Sufficiency of Funds.  Buyer has, and at the Closing will have, immediately 
available funds sufficient to pay the Cash Payment and all other amounts payable by Buyer 
hereunder and to consummate the Transaction. 

Section 5.05 Brokers.  No broker, finder, or investment banker is entitled to any 
brokerage, finder’s, or other fee or commission from Buyer in connection with the Transaction 
based upon arrangements made by or on behalf of Buyer. 

Section 5.06 No Outside Reliance.  Buyer acknowledges and agrees that (a) Buyer has 
conducted its own independent investigation, review, and analysis of the Acquired Assets, which 
investigation, review, and analysis was performed by Buyer and its Affiliates and representatives, 
(b) Buyer has been afforded access to the books and records, and other assets of Seller that Buyer 
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and its representatives have requested to review, and (c) in entering into this Agreement, Buyer 
has relied solely upon its own investigation and analysis and the representations and warranties 
expressly set forth in Article IV (as qualified by the Schedules) and acknowledges that, except as 
expressly set forth in Article IV, neither Seller nor any of its Affiliates or representatives makes or 
has made any representation or warranty, either express or implied, as to the accuracy or 
completeness of any of the information provided or made available to Buyer or its Affiliates or 
representatives. 

Section 5.07 No Other Representations.  Except for the representations and warranties 
expressly set forth in this Article V, neither Buyer nor any other Person on behalf of Buyer makes 
any express or implied representation or warranty with respect to Buyer, and Buyer disclaims any 
other representations or warranties, whether made by Buyer or any of its Affiliates, officers, 
directors, employees, agents, or representatives.  EXCEPT FOR THE REPRESENTATIONS 
AND WARRANTIES EXPRESSLY SET FORTH IN THIS ARTICLE V, BUYER MAKES NO 
EXPRESS OR IMPLIED REPRESENTATION OR WARRANTY, AND BUYER HEREBY 
DISCLAIMS ANY SUCH REPRESENTATION OR WARRANTY WITH RESPECT TO THE 
EXECUTION AND DELIVERY OF THIS AGREEMENT AND THE CONSUMMATION OF 
THE TRANSACTION, INCLUDING ANY WARRANTY OF MERCHANTABILITY, 
FITNESS FOR A PARTICULAR PURPOSE, OR NON-INFRINGEMENT.  

ARTICLE VI.
COVENANTS 

Section 6.01 Transition Services.  At the Closing, Seller (or its designees) and Buyer 
shall enter into the Transition Services Agreement, pursuant to which Seller shall provide to Buyer 
certain transition services for a period and on terms to be set forth in the Transition Services 
Agreement. 

Section 6.02 Publicity.  Except as required by applicable Law (including any disclosure 
required by the Securities and Exchange Commission or other Governmental Authority), no party 
hereto shall issue any press release or make any public announcement relating to this Agreement 
or the Transaction without the prior written consent of the other parties hereto (which consent shall 
not be unreasonably withheld, conditioned, or delayed). 

Section 6.03 Confidentiality.  The parties acknowledge that certain confidential 
information has been and may be exchanged in connection with this Agreement.  Each party agrees 
to keep confidential all information provided by the other party in connection with this Agreement 
that is not otherwise publicly available, and to use such information solely for the purposes of 
consummating the transactions contemplated hereby, except as required by applicable Law. 

Section 6.04 Receivables.   From and after the Closing, if Seller or any of its Affiliates 
receives or collects any funds relating to any Accounts Receivable or any other Acquired Asset, 
Seller or its Affiliate shall (a) hold such asset, property, right, or payment in trust for the benefit 
of Buyer, (b) promptly notify Buyer in writing of the receipt thereof, and (c) promptly transfer and 
deliver, or cause to be transferred and delivered, such asset, property, right, or payment to the 
Misfits Revenue Account (as defined in the Transition Services Agreement) (and in no event later 
than the next Business Day following receipt), without offset, deduction, or charge of any kind.  

Case 26-14656-MEH    Doc 209    Filed 06/02/26    Entered 06/02/26 15:52:40    Desc Main
Document      Page 68 of 134



18 
71306/0001-52915024v10 

Section 6.05 Employee Matters.  Seller shall be solely responsible for the payment of, 
and shall pay, all wages, salaries and other compensation and employee benefits (including any 
vacation pay, severance pay, notice pay, insurance, supplemental pension, deferred compensation, 
“stay” or other similar incentive bonuses, change-in-control bonuses (or other bonuses or 
compensation related in any way to the execution, delivery or performance of this Agreement, 
including in connection with the termination of any Employees), retirement and any other benefits, 
premiums, claims, income and employment withholding taxes and all other related costs) to any 
of the Employees based on or arising under their employment or engagement with Seller, in each 
case, earned, arising or becoming payable prior to or on the Closing. Neither Buyer nor any of its 
Affiliates shall assume any Liability with respect to any Benefit Plan for any of the Employees. 
Seller shall maintain Seller’s group insurance plans and its employee welfare benefit plans, as 
defined in ERISA (collectively, the “Group Plans”) in effect, with proper funding, for the purpose 
of covering all employee claims under such Group Plans (“Continuing Claims”), including 
(without limitation) claims that were incurred but not paid before the Closing. Seller shall be 
responsible for any obligations as required under Section 4980(B) of the Code and Sections 601-
609 of ERISA with respect to Group Plans (collectively, “COBRA Obligations”).  Buyer shall 
have no responsibility for the Continuing Claims or COBRA Obligations or any other health care 
or welfare benefit plan claims or expenses with respect to the Employees.   

Section 6.06 Inventory and Equipment; Working Capital.   

(a) During the period from the Effective Date to the Closing, Seller shall not 
move or transfer any of the Inventory or Equipment outside of the NJ Facility or the CA Facility, 
as applicable, or allocate, pledge, sell, assign, transfer, convey, or deliver to any third party, the 
Inventory or Equipment without the written consent of Buyer. 

(b) Following the date hereof, and no later than May 31, 2026, Seller shall 
provide Buyer with a schedule setting forth (a) Seller’s good faith estimate of the Working Capital 
as of the Closing Date, including a detailed schedule of the Inventory and Equipment, as of the 
Closing Date and (b) Seller’s good faith calculation of the Working Capital as of March 31, 2026 
and April 30, 2026. Following the date hereof, Seller shall cooperate with Buyer in providing 
reasonable back-up information regarding any of the foregoing information.  

ARTICLE VII.
TAX MATTERS 

Section 7.01 Transfer Taxes.  All transfer, documentary, sales, use, stamp, registration, 
recording, value-added, and other similar Taxes and fees (including any penalties and interest) 
incurred in connection with this Agreement and the Transaction (“Transfer Taxes”) shall be borne 
fifty percent (50%) by Seller and fifty percent (50%) by Buyer; provided, however, that the parties 
shall cooperate in good faith to minimize the amount of any Transfer Taxes and to avail themselves 
of any available exemptions from any such Transfer Taxes.  The party required by applicable Law 
to file any Tax Return with respect to any Transfer Taxes shall timely file such Tax Return, and 
the other party shall cooperate with such filing party as reasonably requested. 

Section 7.02 Cooperation on Tax Matters.  After the Closing, Seller and Buyer agree 
to furnish or cause to be furnished to each other, upon reasonable request, as promptly as 

Case 26-14656-MEH    Doc 209    Filed 06/02/26    Entered 06/02/26 15:52:40    Desc Main
Document      Page 69 of 134



19 
71306/0001-52915024v10 

practicable, such information and assistance relating to the Acquired Assets as is reasonably 
necessary for the preparation and filing of any Tax Return, the making of any election relating to 
Taxes, the preparation for any audit by any taxing authority, and the prosecution or defense of any 
claim, suit, or proceeding relating to any Tax. 

Section 7.03 Submission for Bankruptcy Court Approval.  As promptly as practicable 
following the date hereof, Seller shall file or cause to be filed a motion with the Bankruptcy Court 
seeking approval of this Agreement and the Transaction. Seller and Buyer shall use their 
respective commercially reasonable efforts to (a) obtain entry by the Bankruptcy Court of the Sale 
Order and (b) consummate the Transaction as promptly as practicable.  Buyer shall promptly take 
all actions as are reasonably requested by Seller to assist in obtaining the Bankruptcy Court’s entry 
of the Sale Order, including furnishing affidavits, financial information, or other documents or 
information for filing with the Bankruptcy Court and making employees and advisors of Buyer 
available to testify before the Bankruptcy Court for the purposes of, among other things, providing 
adequate assurance of future performance and demonstrating that Buyer is a “good faith” purchaser 
under section 363(m) of the Bankruptcy Code.

ARTICLE VIII.
CONDITIONS TO CLOSING 

Section 8.01 Conditions to Each Party’s Obligations 

The respective obligations of each Party to consummate the Closing shall be subject to the 
satisfaction or waiver, at or prior to the Closing, of the following conditions: 

(a) no Law or Order shall have been enacted, entered, promulgated, or enforced 
by any Governmental Authority that prohibits or makes illegal the consummation of the 
Transaction; and 

(b) the Bankruptcy Court shall have entered the Sale Order, and such Sale Order 
shall be a Final Order, and the Settlement Effective Date shall have occurred. 

ARTICLE IX.
TERMINATION 

Section 9.01 Termination.  This Agreement shall automatically terminate if the 
Settlement Agreement terminates without the Settlement Effective Date having occurred 
thereunder.  Upon such termination, this Agreement shall become void and of no effect, without 
any liability or obligation on the part of any party hereto (or any of their respective Affiliates, 
officers, directors, employees, agents, or representatives), except that (i) the provisions of this 
Section 9.01 (Termination), and Article X (Miscellaneous) shall survive any termination of this 
Agreement, and (ii) no such termination shall relieve any party from liability for any willful breach 
of this Agreement or fraud.

ARTICLE X.
MISCELLANEOUS 

Section 10.01 Survival. 
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All covenants and agreements contained in this Agreement that by their term are to be 
performed in whole or in part, or which prohibit actions, subsequent to Closing shall, solely to the 
extent such covenants and agreements are to be performed, or prohibit actions, subsequent to 
Closing, survive the Closing in accordance with their terms until fully performed or satisfied.  All 
other covenants and agreements contained herein, and all representations and warranties contained 
herein or in any certificates delivered hereunder shall not survive Closing and shall therefore 
terminate, including any action, arbitration or litigation for damages in respect of any breach or 
inaccuracy thereof.  Notwithstanding the foregoing, the provisions of Article VI and Article X 
shall survive the Closing. 

Section 10.02 Notices.  All notices, requests, demands, claims, and other communications 
hereunder shall be in writing and shall be deemed duly given (a) when delivered personally to the 
recipient, (b) one (1) Business Day after being sent to the recipient by reputable overnight courier 
service (charges prepaid), (c) when sent by email (with confirmation of transmission) if sent during 
normal business hours of the recipient (and if not sent during normal business hours, then on the 
next Business Day), or (d) three (3) Business Days after being mailed to the recipient by certified 
or registered mail, return receipt requested and postage prepaid, in each case addressed to the 
parties at the following addresses (or at such other address for a party as shall be specified in a 
notice given in accordance with this Section 10.02): 

if to Buyer, then to: Misfits Market, Inc.  
Attention:  Abhi Ramesh 
Email:  abhi@misfitsmarket.com 

with a copy (which shall not 
constitute notice) to: 

legalnotice@misfitsmarket.com 

with a copy (which shall not 
constitute notice) to: 

Orrick, Herrington & Sutcliffe LLP 
51 W 52nd St.   
New York, NY 10019
Attention:  Spencer Cohen; Josh Beser; 
Laura Metzger 
Email:  spencer.cohen@orrick.com; 
jbeser@orrick.com; 
lmetzger@orrick.com 

if to Seller, then to: FreshRealm, Inc. 
Attn:  Bryan Fleming or CFO 
901 W. Linden Avenue 
Linden, New Jersey 07036 
Email:  bfleming@freshrealm.com 

with a copy (which shall not 
constitute notice) to: 

Cole Schotz P.C. 
25 Main Street 
Hackensack, New Jersey 07601 
Attention:  Ryan T. Jareck, Esq.
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Email:  rjareck@coleschotz.com 

if to Blue Apron, then to: Blue Apron, LLC 
Attn: General Counsel 
1065 Avenue of the Americas, 15th

Floor 
New York, NY 10018 
Email: legalnotices@blueapron.com 

with a copy (which shall not 
constitute notice) to: 

Latham & Watkins LLP 
Attn: Andrew Clark, Andrew Sorkin 
10250 Constellation Blvd., Suite 1100 
Los Angeles, California  90067 

Email: Andrew.Clark@lw.com; 
Andrew.Sorkin@lw.com 

Section 10.03 Interpretation.  When a reference is made in this Agreement to an Article, 
Section, Exhibit, or Schedule, such reference shall be to an Article, Section, Exhibit, or Schedule 
of this Agreement unless otherwise indicated.  The words “include,” “includes,” and “including” 
when used herein shall be deemed in each case to be followed by the words “without limitation.”  
The words “hereof,” “herein,” and “hereunder” and words of similar import when used in this 
Agreement shall refer to this Agreement as a whole and not to any particular provision of this 
Agreement.  The term “or” is not exclusive.  The definitions contained in this Agreement are 
applicable to the singular as well as the plural forms of such terms and to the masculine as well as 
to the feminine and neuter genders of such term. 

Section 10.04 Severability.  If any term or provision of this Agreement is found by a court 
of competent jurisdiction to be invalid, illegal, or unenforceable, such invalidity, illegality, or 
unenforceability shall not affect any other term or provision of this Agreement, and this Agreement 
shall be interpreted and construed as if such term or provision, to the extent the same shall have 
been held to be invalid, illegal, or unenforceable, had never been contained herein. 

Section 10.05 Entire Agreement.  This Agreement, together with all Exhibits and 
Schedules hereto, constitutes the entire agreement of the parties with respect to the subject matter 
hereof and supersedes all prior agreements and undertakings, both written and oral, among the 
parties with respect to the subject matter hereof. 

Section 10.06 Assignment.  This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their respective successors and permitted assigns.  Neither party may 
assign this Agreement or any of its rights, interests, or obligations hereunder without the prior 
written consent of the other party; provided, however, that Buyer may assign any or all of its rights 
and obligations hereunder to any Affiliate of Buyer without the prior consent of Seller, provided, 
that Buyer shall remain liable for all of its obligations hereunder following any such assignment. 

Section 10.07 Amendment and Waiver.  This Agreement may not be amended except by 
an instrument in writing signed by Buyer and Seller; provided that (a) in the event of an amendment 
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to Section 2.07, any of the components of “Working Capital” (as defined and used in this 
Agreement) or this Section 10.07 and (b) in the event that Blue Apron would be adversely affected 
by an amendment, the consent of Blue Apron shall be required.  Any party hereto may (x) extend 
the time for the performance of any of the obligations or other acts of the other party, (y) waive 
any inaccuracies in the representations and warranties of the other party contained herein or in any 
document delivered by the other party pursuant hereto, or (z) waive compliance with any of the 
agreements of the other party or conditions to such party’s obligations contained herein.  Any such 
extension or waiver shall be valid only if set forth in an instrument in writing signed by the party 
to be bound thereby.  No failure or delay by any party in exercising any right, power, or privilege 
hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude 
any other or further exercise thereof or the exercise of any other right, power, or privilege. 

Section 10.08 Governing Law; Jurisdiction.  THIS AGREEMENT SHALL BE 
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH FEDERAL BANKRUPTCY 
LAW, TO THE EXTENT APPLICABLE, AND, WHERE STATE LAW IS IMPLICATED, THIS 
AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH 
THE LAWS OF THE STATE OF DELAWARE, WITHOUT GIVING EFFECT TO THE 
CHOICE OF LAW PRINCIPLES THEREOF, INCLUDING AS TO MATTERS OF 
CONSTRUCTION, VALIDITY, AND PERFORMANCE. 

SELLER AND BUYER AGREE THAT THE BANKRUPTCY COURT SHALL 
HAVE EXCLUSIVE JURISDICTION OVER ALL DISPUTES AND OTHER MATTERS 
RELATING TO (i) THE INTERPRETATION AND ENFORCEMENT OF THIS AGREEMENT 
OR ANY ANCILLARY DOCUMENT EXECUTED PURSUANT TO THIS AGREEMENT; OR 
(ii) THE ACQUIRED ASSETS AND ASSUMED LIABILITIES ASSUMED PURSUANT TO 
OR ARISING OUT OF THIS AGREEMENT OR ANY ANCILLARY DOCUMENT 
EXECUTED PURSUANT TO THIS AGREEMENT, AND BUYER EXPRESSLY CONSENTS 
TO AND AGREES NOT TO CONTEST SUCH EXCLUSIVE JURISDICTION. 

Section 10.09 Specific Performance.  The parties agree that irreparable damage would 
occur in the event that any of the provisions of this Agreement were not performed in accordance 
with their specific terms or were otherwise breached.  Accordingly, the parties agree that, prior to 
the termination of this Agreement, each party shall be entitled to seek an injunction or injunctions 
to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this 
Agreement in federal bankruptcy courts, without proof of actual damages (and each party hereby 
waives any requirement for the securing or posting of any bond in connection with such remedy), 
this being in addition to any other remedy to which they are entitled at law or in equity.  The parties 
further agree not to assert that a remedy of specific enforcement is unenforceable, invalid, contrary 
to Law, or inequitable for any reason. 

Section 10.10 Counterparts.  This Agreement may be executed in counterparts, each of 
which shall be deemed an original, but all of which together shall be deemed to be one and the 
same agreement.  A signed copy of this Agreement delivered by email or other means of electronic 
transmission shall be deemed to have the same legal effect as delivery of an original signed copy 
of this Agreement. 
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Section 10.11 No Third-Party Beneficiaries.  Except as otherwise expressly provided 
herein, this Agreement is for the sole benefit of the parties hereto and their permitted assigns and 
nothing herein, express or implied, is intended to or shall confer upon any other Person any legal 
or equitable right, benefit, or remedy of any nature whatsoever under or by reason of this 
Agreement. 

Section 10.12 “As Is, Where Is” Transaction.  Buyer acknowledges that the Acquired 
Assets are being sold on an “AS IS, WHERE IS” basis, with all faults, and Buyer has relied solely 
on its own investigation, analysis, and evaluation of the Acquired Assets in making its decision to 
enter into this Agreement.  Buyer further acknowledges that, except for the representations and 
warranties expressly set forth in Article IV, Seller has not made, and Seller hereby expressly 
disclaims, any representations or warranties of any kind or nature, express or implied, at common 
law, by statute, or otherwise, relating to the Acquired Assets, or the transactions contemplated 
hereby, and Buyer hereby waives any claims related to the condition of the Acquired Assets or the 
accuracy or completeness of any information provided or made available to Buyer. 

Section 10.13 No Successor Liability.   

(a) Notwithstanding anything to the contrary in this Agreement or otherwise, 
Buyer is purchasing the Acquired Assets and is not a successor to Seller or any of its Affiliates by 
reason of any theory of law or equity, and Buyer shall not assume or otherwise be responsible for 
any Liabilities of Seller or any of its Affiliates, whether arising before, on, or after the Closing 
Date, except solely to the extent expressly provided in this Agreement.  Without limiting the 
foregoing, Buyer shall have no liability or obligation with respect to any Excluded Liabilities, and 
Buyer shall not be deemed, by virtue of the purchase of the Acquired Assets or any action taken 
in connection therewith, to:  (a) be a successor or assign of Seller or any of its Affiliates or any 
predecessor thereof; (b) have, de facto or otherwise, merged with or into Seller or any of its 
Affiliates; (c) be a continuation, substantial continuation, or mere continuation of Seller, any of its 
Affiliates, or any enterprise of Seller or any of its Affiliates; (d) be liable for any acts or omissions 
of Seller or any of its Affiliates in the conduct of business or arising under or related to the 
Acquired Assets prior to the Closing; or (e) be liable under any doctrine of successor liability, 
transferee liability, or similar theory, whether arising under federal, state, or local law, statute, rule, 
regulation, or common law, including the doctrines of (i) successor or transferee liability, (ii) 
fraudulent transfer or conveyance, (iii) de facto merger or consolidation, (iv) mere continuation, 
(v) substantial continuity, (vi) continuity of enterprise, (vii) product line exception, or (viii) any 
other theory of successor liability, in each case, whether asserted by any Person, Governmental 
Authority, or other entity, whether known or unknown, and whether arising prior to, on, or after 
the Closing Date.  

(b) No claim or cause of action of any kind, whether known or unknown, 
whether arising before, on, or after the Closing Date, based upon, arising out of, or relating to any 
act or omission of Seller or any of its Affiliates or any predecessor or other Person, shall be 
assertable against Buyer, any of its Affiliates, or any of their respective successors, assigns, 
officers, directors, employees, agents, or representatives, by reason of the transactions 
contemplated hereby.  Without limiting the foregoing, Buyer shall not have any liability or 
obligation (whether arising under contract, tort, strict liability, environmental law, employment 
law, pension or benefits law, tax law, products liability, or otherwise) by reason of the transactions 
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contemplated hereby for any claim (i) relating to the operation of Seller’s business prior to the 
Closing, (ii) against Seller or any of its Affiliates, (iii) relating to any employee, former employee, 
independent contractor, or other service provider of Seller or any of its Affiliates, including under 
any employee benefit plan, collective bargaining agreement, or any federal, state, or local 
employment, labor, or workplace safety law, (iv) relating to any environmental condition or 
liability arising from Seller’s operations, or (v) relating to any product manufactured, distributed, 
or sold by Seller or any of its Affiliates prior to the Closing.  

(c) The parties intend that, upon the Closing, (A) Buyer shall not be deemed to 
have assumed, and shall have no liability for, any of the Excluded Liabilities, (B) Buyer shall have 
no successor liability or transferee liability of any kind or character, whether known or unknown, 
currently existing or hereafter arising, and (C) the sale, transfer, and conveyance of the Acquired 
Assets to Buyer shall be free and clear of any and all Liabilities, liens, claims, interests, and 
encumbrances of any kind or nature whatsoever, and all Persons asserting any such Liabilities, 
liens, claims, interests, or encumbrances shall be forever barred and estopped from asserting such 
Liabilities, liens, claims, interests, or encumbrances against Buyer, its Affiliates, or any of their 
respective successors or assigns, or any of the Acquired Assets, in each case to the fullest extent 
permitted by applicable law, including the Bankruptcy Code.   

(d) The Sale Order shall contain provisions, among others, (i) authorizing the 
sale of the Acquired Assets to Buyer free and clear of all Encumbrances pursuant to sections 
363(b), 363(f), and 363(m) of the Bankruptcy Code, with all such Encumbrances to attach to the 
proceeds of sale in the same order of priority as existed immediately prior to the Closing, (ii) 
finding that Buyer is a “good faith” purchaser entitled to the protections of section 363(m) of the 
Bankruptcy Code, (iii) finding that Buyer is not a successor to Seller by reason of any theory of 
law or equity,  (iv) permanently enjoining all Persons from asserting against Buyer, its Affiliates, 
or any of the Acquired Assets any claims, suits, or liabilities relating to the Acquired Assets that 
arose prior to the Closing and (v) releasing Buyer from any claims or causes of action prior to the 
Closing. 

(e) This Section 10.13 shall be enforceable by Buyer and its Affiliates and their 
respective successors and assigns, and the provisions of this Section 10.13 are intended to be for 
the benefit of, and shall be enforceable by, each such Person as a third-party beneficiary hereof, 
notwithstanding anything to the contrary in Section 10.11.  

Section 10.14 Limitation of Liability.  Notwithstanding anything to the contrary in this 
Agreement, in no event shall Buyer or any of its Affiliates, or any of their respective officers, 
directors, employees, agents, or representatives, be liable to Seller or any of its Affiliates for any 
indirect, consequential, special, incidental, or punitive damages, or any damages for lost profits, 
lost revenue, or diminution in value, in each case arising out of or relating to this Agreement or 
the transactions contemplated hereby, regardless of whether such damages are based on contract, 
tort, strict liability, or any other theory, and regardless of whether Buyer has been advised of the 
possibility of such damages.  The aggregate liability of Buyer and its Affiliates arising out of or 
relating to this Agreement or the transactions contemplated hereby shall not exceed the Purchase 
Price. 
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Section 10.15 Bulk Sales Laws.  The Parties intend that pursuant to section 363(f) of the 
Bankruptcy Code, the transfer of the Acquired Assets shall be free and clear of any Encumbrances, 
including any liens or claims arising out of the bulk transfer laws, and the parties shall take such 
steps as may be necessary or appropriate to so provide in the Sale Order.  In furtherance of the 
foregoing, each Party hereby waives compliance by the Parties with the “bulk sales,” “bulk 
transfers,” or similar Laws in all applicable jurisdictions in respect of the Transaction. 

Section 10.16 Releases.   

(a) Effective upon the Closing, Seller, on behalf of itself and its co-debtor 
affiliates, their bankruptcy estates, and their respective successors and assigns (collectively, the 
“Seller Releasing Parties”), hereby release, remise, acquit and forever discharge (i) Buyer and its 
past, present and future subsidiaries, parents, divisions, affiliates, agents, representatives, insurers, 
attorneys, successors and assigns, and each of its and their respective directors, managers, officers, 
employees, attorneys, contractors, subcontractors, independent contractors, owners and insurance 
companies (collectively, the “Buyer Released Parties”), from any and all claims, demands, causes 
of action, disputes, controversies, suits, cross-claims, torts, losses, attorneys’ fees and expenses, 
obligations, agreements, covenants, damages, liabilities, costs and expenses, whether known or 
unknown, whether anticipated or unanticipated, whether claimed or suspected, whether fixed or 
contingent, whether yet accrued or not, whether damage has resulted or not, whether at law or in 
equity, whether arising out of agreement or imposed by statute, common law of any kind, nature, 
or description, including, without limitation as to any of the foregoing, any claim by way of 
indemnity or contribution, which any Seller Releasing Party has, may have had or may hereafter 
assert against any Buyer Released Party and (ii) any claim, right or interest of Seller, its co-debtor 
affiliates, or their bankruptcy estates (whether known or unknown, whether anticipated or 
unanticipated, whether claimed or suspected, whether fixed or contingent, whether yet accrued or 
not, whether at law or in equity, whether arising out of agreement or imposed by statute, common 
law of any kind, nature, or description) in the Acquired Assets, in each case of (i) and (ii), arising 
on or prior to the Closing Date; provided, that notwithstanding the foregoing, the Seller Releasing 
Parties do not in any event release the Buyer Released Parties (x) from their obligations under this 
Agreement, including the Assumed Liabilities, its obligations under the Transition Services 
Agreement, or any other agreement between the Parties entered after the date hereof or (y) from 
acts or omissions constituting gross negligence or willful misconduct as determined by a court of 
competent jurisdiction pursuant to a final order.  The foregoing release shall only be effective 
following approval of the Sale Order.  

(b) Effective upon the Closing, Buyer, on behalf of itself and its successors and 
assigns (collectively, the “Buyer Releasing Parties”), hereby release, remise, acquit and forever 
discharge Seller and its co-debtor affiliates, and their past, present and future subsidiaries, parents, 
divisions, affiliates, agents, representatives, insurers, attorneys, successors and assigns, and each 
of their respective directors, managers, officers, employees, attorneys, independent contractors, 
owners and insurance companies (collectively, the “Seller Released Parties”), from any and all 
claims, demands, causes of action, disputes, controversies, suits, cross-claims, torts, losses, 
attorneys’ fees and expenses, obligations, agreements, covenants, damages, liabilities, costs and 
expenses, whether known or unknown, whether anticipated or unanticipated, whether claimed or 
suspected, whether fixed or contingent, whether yet accrued or not, whether damage has resulted 
or not, whether at law or in equity, whether arising out of agreement or imposed by statute, 
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common law of any kind, nature, or description, including, without limitation as to any of the 
foregoing, any claim by way of indemnity or contribution, which any Buyer Releasing Party has, 
may have had or may hereafter assert against any Seller Released Party arising on or prior to the 
Closing Date; provided, that notwithstanding the foregoing, the Buyer Releasing Parties do not in 
any event release the Seller Released Parties (a) from their obligations under this Agreement, the 
Transition Services Agreement, or any other agreement between the Parties entered after the date 
hereof or (b) from acts or omissions constituting gross negligence or willful misconduct as 
determined by a court of competent jurisdiction pursuant to a final order.  The foregoing release 
shall only be effective following approval of the Sale Order. 

[Signature Pages Follow] 
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EXECUTION VERSION

TRANSITION SERVICES AGREEMENT 

THIS TRANSITION SERVICES AGREEMENT (the “Agreement”), dated as of April 27, 
2026, is made by and among FreshRealm, Inc., a Delaware corporation (“FreshRealm”), Misfits 
Market, Inc., a Delaware corporation (“Misfits,” and together with FreshRealm shall be referred 
to herein collectively as the “Parties” and each a “Party”), and, solely for the purposes of Sections 
2.4, 3.2(e) and 3.6, Blue Apron LLC, a Delaware limited liability company (“Blue Apron”). 

RECITALS 

A. Blue Apron, Blue Apron Holdings, Inc., and FreshRealm entered into an Asset 
Purchase Agreement on June 9, 2023 (the “APA”) whereby Blue Apron agreed to sell and assign, 
and FreshRealm agreed to purchase, take assignment of, license or lease, certain assets (including 
equipment, raw ingredients and packaging inventory) and certain contracts (including leases and 
supply agreements) related to manufacturing facilities located at 901 W. Linden Avenue, Linden, 
NJ 07036 (the “NJ Facility”) and at 3151 Regatta Blvd. B60, Richmond, CA 94804 (the “CA 
Facility”). The transaction contemplated by the APA closed on June 9, 2023 (the “Transaction 
Closing Date”). 

B. Since the Transaction Closing Date: (i) FreshRealm manufactures and packages 
certain products for Blue Apron (collectively, the “Business”) at the CA Facility, the NJ Facility 
and FreshRealm’s other facilities in operation (together, the “Facilities”) pursuant to the terms of 
the Production and Fulfillment Agreement, dated June 9, 2023 (the “PFA”), (ii) FreshRealm 
provides storage, development and fulfillment services for the products as outlined in, and pursuant 
to the terms of, the PFA; and (iii) FreshRealm and Blue Apron also entered into a transition 
services agreement (“TSA”), a technology license agreement (“TLA”), a Sublease Agreement and 
Assignment and Assumption Agreement for each of the NJ Facility and CA Facility, respectively 
(the “Subleases”), and a “Blue Apron” brand retail license agreement (“License Agreement”). 

C. On April 27, 2026 (the “Petition Date”), FreshRealm and four (4) related companies 
(collectively, the “Debtors”) filed voluntary petitions for relief under chapter 11 of title 11 of the 
United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the District 
of New Jersey (the “Bankruptcy Court”) commencing chapter 11 cases (the “Bankruptcy Cases”). 

D. FreshRealm and Blue Apron (together, the “Settlement Parties”) are parties to that 
certain Settlement Agreement and Mutual Release, dated as of April 27, 2026 (the “Settlement 
Agreement”), pursuant to which the Settlement Parties have determined that it would be in their 
respective and mutual best interests to settle and compromise, as applicable, all issues among them 
that relate to the PFA and the Business, any and all other claims and disputes between them, 
without any admission or acknowledgement of any wrongful acts or omissions on their parts, and 
enter into the Settlement Agreement.   

E. On the Petition Date, the Debtors filed the Debtors’ Motion for Entry of an Order 
Approving Settlement Agreement under sections 105, 363 and 365 of the Bankruptcy Code and 
Rule 9019 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) seeking 
approval of the Settlement Agreement, the accompanying Asset Purchase Agreement by and 
among Misfits and FreshRealm (the “Purchase Agreement”), and this Agreement.  
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“Backstop Account” shall have the meaning set forth in Section 3.1(d). 

“Bankruptcy Cases” shall have the meaning set forth in the Recitals. 

“Blue Apron” shall have the meaning set forth in the Recitals. 

“Business” shall have the meaning set forth in the Recitals. 

“Business Revenue” shall have the meaning set forth in Section 3.1(a). 

“Confidential Information” shall have the meaning set forth in Section 6.1(a). 

“Cure Costs” means all monetary amounts that must be paid and obligations that otherwise 
must be satisfied pursuant to Section 365(b)(1)(A) and (B) of the Bankruptcy Code in connection 
with the assumption and assignment of any Pending Contract. 

“Data Protection Requirements” shall mean in each case as they relate to the privacy, data 
security, data protection, breach notification, data localization, artificial intelligence, automated 
decision-making technology, sending solicited or unsolicited electronic mail and text messages, 
cookies, trackers, disclosure, sharing, security and collection, use, storage, processing and transfer 
of Personal Data, all Laws and binding industry rules. 

“Disclosing Party” shall have the meaning set forth in Section 6.1(a). 

“Effective Date” shall have the meaning set forth in Section 2.1. 

“Designated Contract” shall have the meaning set forth in Section 5.5(a). 

“Designation Deadline” means, with respect to any Pending Contract, the date that is one 
(1) business day prior to the earlier to occur of (i) the Service Transfer Date and (ii) the date of 
confirmation of any plan of liquidation or plan of reorganization of FreshRealm in the Bankruptcy 
Cases.

“Determined Cure Costs” means, in the aggregate, all Cure Costs payable in respect of 
Designated Contracts as determined pursuant to any order of the Bankruptcy Court or as agreed 
between Misfits and the applicable counterparty on notice to FreshRealm. 

“Force Majeure Event” shall have the meaning set forth in Section 9.13. 

“FreshRealm” shall have the meaning set forth in the Preamble.  

“Governmental Authority” means any transnational, domestic or foreign federal, state or 
local governmental, administrative, legislative, or regulatory (including any stock exchange) 
authority, agency, court (including a court of arbitration), commission, department, board, bureau, 
instrumentality or other governmental, quasi-governmental, administrative, legislative or 
regulatory body, any such self-regulatory or private body exercising any regulatory or 
expropriation authority and any official or political subdivision of the foregoing. 

“Key Employee” shall have the meaning set forth in Section 2.12.  
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“Laws” means any laws (statutory, common or otherwise), constitutions, treaties, 
conventions, ordinances, codes, rules, statutes, regulations, orders, or other similar requirements 
enacted, adopted, promulgated or applied by a Governmental Authority. 

“Losses” means all losses, damages, claims, awards, judgments, amounts paid in 
settlement, fines, penalties, costs and expenses (including reasonable attorney’s fees, costs and 
other out-of-pocket expenses incurred in investigating, advancing, pursuing, preparing or 
defending the foregoing) of any kind or nature whatsoever. 

“Misfits” shall have the meaning set forth in the Preamble.  

“Misfits Revenue Account” shall have the meaning set forth in Section 3.1(a). 

“New Order Form” shall have the meaning set forth in Section 2.1. 

“Party” shall have the meaning set forth in the Preamble. 

“Pass-Through Costs” shall have the meaning set forth in Section 3.1(b). 

“Pending Contracts” means those Contracts set forth on Schedule D, as such schedule may 
be modified by Misfits from time to time in accordance with Section 5.2. 

“Personal Data” shall mean any information defined as “Personal Data,” “Personally 
Identifiable Information,” “Personal Information” or similar term by any Law, including any 
information that identifies, relates to, describes, is linked to, is reasonably capable of being 
associated with, or could reasonably be linked with, directly or indirectly, any individual or 
household. 

“Receiving Party” shall have the meaning set forth in Section 6.1(a). 

“Reference Period” shall mean the twelve (12) months immediately preceding the Effective 
Date. 

“Representatives” shall have the meaning set forth in Section 6.1(b). 

“Retention Costs” shall have the meaning set forth in Section 2.12. 

“Retention Program” shall have the meaning set forth in Section 2.12.  

“Service Levels” shall have the meaning set forth in Section 4.1. 

“Service Providers” shall have the meaning set forth in Section 2.3. 

“Service Schedule” shall have the meaning set forth in Section 2.2. 

“Service Transfer Date” shall have the meaning set forth in Section 7.1. 

“Services” shall have the meaning set forth in Section 2.2. 
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“Settlement Agreement” shall have the meaning set forth in the Recitals. 

“Settlement Parties” shall have the meaning set forth in the Recitals. 

“Severance Obligations” shall have the meaning set forth in Section 2.4. 

“Subcontractors” shall have the meaning set forth in Section 2.3. 

“Transition Period” means the period between the Effective Date and the earlier of (i) the 
Service Transfer Date or (ii) the earlier termination of this Agreement in accordance with Article 
VII. 

“Willful Breach” means, with respect to any covenant or other agreement of a Party set 
forth in this Agreement, an action or omission taken by such Party in material breach of such 
covenant or other agreement that the breaching Party intentionally takes (or intentionally fails to 
take) with the actual knowledge that the taking of such act or failure to act would cause such 
material breach. 

ARTICLE 2
TRANSITION SERVICES 

2.1 Conditions to Effectiveness; Effective Date. This Agreement shall become 
effective upon the latest of (a) the execution of this Agreement by all Parties, (b) the execution of 
the order form, by and between Misfits and Blue Apron (the “New Order Form”), (c) the Closing 
(as defined in the Purchase Agreement), and (d) the entry by the Bankruptcy Court of the 9019 
Settlement Order, which order shall have become a final order (or, if appealed, shall not have been 
stayed pending appeal) (such latest date, the “Effective Date”). Upon the Effective Date, this 
Agreement shall be binding upon the Parties in accordance with its terms. If the Purchase 
Agreement is terminated in accordance with its terms without the Closing having occurred, this 
Agreement shall automatically terminate and be of no further force or effect, and no Party shall 
have any liability to any other Party hereunder. 

2.2 Provision of Specified Transition Services. Beginning on the Effective Date, and 
subject to the terms and conditions of this Agreement, FreshRealm shall provide, or shall cause to 
be provided, to Misfits, the services, functions and responsibilities described on Schedule A 
attached hereto (each, a “Service,” and collectively, the “Services” and such schedule, the “Service 
Schedule”).  

2.3 Personnel. The Services shall be performed by such (a) FreshRealm employees, (b) 
third-party service providers of FreshRealm, or (c) Affiliates of FreshRealm (such third-party 
service providers and Affiliates, “Subcontractors”), in each case, as reasonably determined by 
FreshRealm (the “Service Providers”); provided that FreshRealm’s use of any Subcontractors that 
were not used to provide the Services immediately prior to the Effective Date shall be subject to 
Misfits’s prior written consent. No such subcontracting shall relieve FreshRealm of any of its 
obligations under this Agreement, and FreshRealm shall be liable for any Subcontractor’s actions 
and omissions as if such acts or omissions were FreshRealm’s acts or omissions. Except for Key 
Employees, in no event shall FreshRealm be obligated to make available its or its Affiliates’ 
employees for any particular amount of time or to maintain the employment of any specific 
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employee so long as FreshRealm is in compliance with its required standard of performance of the 
services under Section 4.1.  FreshRealm will have the right, exercised in good faith, to designate 
which personnel it will assign to perform the Services; provided that Misfits shall have the right 
to remove, substitute, reassign or replace such personnel at any time. Notwithstanding the 
foregoing, other than for gross negligence or willful misconduct, FreshRealm shall not voluntarily 
terminate the employment of any Key Employee during the Transition Period without Misfits’s 
prior written consent. All employees of FreshRealm or an Affiliate of FreshRealm shall be deemed 
for all purposes (including compensation and employee benefits) to be employees solely of 
FreshRealm or such Affiliate, as applicable, and not to be employees of Misfits or its designees. 
In performing their respective duties hereunder, all such employees of FreshRealm and its 
Affiliates shall be under the day-to-day employment direction, control and supervision of 
FreshRealm and such Affiliates, as applicable (and not of Misfits or its designees) for purposes of 
employment law  (including without limitation wage and hour laws and laws related to leave and 
the withholding and payment of taxes), compensation, and benefits administration, and 
FreshRealm and its Affiliates shall have the sole right to exercise all authority with respect to the 
employment (including termination of employment), assignment and compensation of such 
employees; provided, however, that FreshRealm shall use its commercially reasonable efforts to 
implement the recommendations of Misfits regarding the operational directives and priorities 
regarding the Business, including production schedules, product specifications, quality standards, 
vendor selection, and customer service requirements. Without limiting Misfits’s payment 
obligations in Article III, FreshRealm shall be solely responsible for (A) providing and maintaining 
all compensation and benefit plans and insurance for the Service Providers, timely remitting 
payments to applicable taxing authorities and insurance providers and any applicable related tax 
and employment filings and (B) all costs related to the provision of the Services by the Service 
Providers, including all direct and indirect compensation and employee benefits (including fringe 
benefits) for the Service Providers, including worker’s compensation insurance, employment 
taxes, wages, vacation pay, and other employer liabilities relating to the Service Providers. 

2.4 Severance Obligations. FreshRealm acknowledges and agrees that it shall be 
responsible for making $3,000,000 in severance payments as required by applicable Law for any 
severance obligations that arise after the Petition Date (the “FR Severance Payments”). Only after 
the FR Severance Payments are made in full shall Misfits be responsible for funding severance 
payments as required by applicable Law for each Service Provider who is employed by 
FreshRealm or its Affiliates at any time during the Transition Period and whose employment in 
connection with the provision of Services under this Agreement is terminated by FreshRealm, at 
the express direction of Misfits, and such termination triggers severance liabilities to FreshRealm 
under N.J.S.A. § 34:21-2(b) (such payments, the “Severance Obligations”); provided that (w) the 
Bankruptcy Cases have not then converted to chapter 7 of the Bankruptcy Code, (x) FreshRealm 
has taken all reasonable efforts to reduce any severance obligation with respect to such Service 
Providers, (y) FreshRealm has delivered a WARN notice to Misfits by or before April 27, 2026, 
and (z) as of any applicable termination date, this Agreement has not been terminated by Misfits 
as a result of the termination of the New Order Form in accordance with clause (d) (Transition 
Period Termination) of the “Transition Period” section of the New Order Form. In the event that 
this Agreement is terminated in accordance with clause (d) (Transition Period Termination) of the 
“Transition Period” section of the New Order Form, Blue Apron agrees that it shall be obligated 
to fund all of Misfits’s Severance Obligations under this Section 2.4 and Misfits shall have no 
obligation therefor.  FreshRealm shall administer and pay such severance to eligible Service 
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Providers, and Misfits shall reimburse FreshRealm for all such severance payments as Pass-
Through Costs within five (5) business days of invoice. For the avoidance of doubt, if the FR 
Severance Payments are not made in full, then Misfits shall have no obligation under this Section 
2.4. 

2.5 Changes to Services. No modification or change to the specifications of any 
Services to be provided hereunder  shall be made without the prior written consent of Misfits (not 
to be unreasonably withheld, conditioned or delayed).  Misfits may direct modifications as it deems 
reasonably necessary to effectuate the transition of the Business.  Notwithstanding anything to the 
contrary herein, FreshRealm shall not be obligated to provide any modification of or increase in 
usage of the Services that would result in a material change in the manner in which the Service 
was performed, or a material increase in the usage of such Service that is inconsistent with the 
historical variances in the manner or usage during the period prior to the Effective Date.  

2.6 Additional Services. If, at any time following the Effective Date, but prior to the 
termination of this Agreement, Misfits identifies a service that (i) is necessary for the operation of 
the Business and (ii) is provided by a Service Provider without violating applicable Law or any 
existing contractual obligation to a third party, and such service was provided on the Effective 
Date but not included in Schedule A, and is not otherwise expressly provided or made available to 
Misfits, then, if Misfits requests in writing that such service be provided, the Parties shall negotiate 
in good faith the fees, end date and other terms of such additional services (each such additional 
service, an “Additional Service” and collectively, the “Additional Services”).  If the terms of such 
Additional Services are agreed upon, (x) the Parties shall amend Schedule A to include such 
Additional Services, (y) such Additional Services shall be considered Services for all purposes 
under this Agreement as if fully set forth on Schedule A attached hereto as of the date hereof, and  
(z) Misfits shall in any event bear any incremental Pass-Through Costs resulting from such 
modification.  

2.7 Protected Services and Expenses. Misfits shall fund all costs associated with 
FreshRealm’s (a) insurance, (b) regulatory compliance, (c) food safety and quality assurance, and 
(d) employee obligations, including but not limited to compensation, benefits, and severance 
obligations for Service Providers (collectively, “Protected Services”), solely to the extent required 
for the Services in accordance with the terms of this Agreement; provided that Misfits’s obligations 
to fund severance payments shall be subject to Section 2.4. FreshRealm shall not reduce, modify, 
or terminate any Protected Services without Misfits’s prior written consent.   

2.8 Cooperation. 

(a) The Parties will use good faith efforts to reasonably cooperate with each 
other in all matters relating to the provision and receipt of Services. Such cooperation will include, 
at Misfits’s cost and request, providing reasonable assistance and information to Misfits in 
connection with Misfits’s drafting of a plan to migrate responsibility for performance of the 
Services from FreshRealm and/or its agents to itself or Misfits’s own agents and carrying out 
FreshRealm’s responsibilities under such plan (which may involve, among other things, assisting 
with the transfer and conversion of data).  Such cooperation will also include providing Misfits 
and its agents (subject to confidentiality provisions substantially similar to those set forth herein) 
with such access as they may reasonably require to FreshRealm information systems in order to 
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effectuate such migration. The Parties shall make available to each other any information 
reasonably required or reasonably requested by the other party regarding the performance of any 
Service and shall be responsible for providing that information on a timely basis and for the 
accuracy and completeness of that information. 

(b) Each Party shall be entitled to rely upon the genuineness, validity or 
truthfulness of any documents, instrument or other writing presented by the other Party in 
connection with this Agreement. Neither FreshRealm nor any of its Affiliates shall be liable for 
any impairment of any Service caused by its not receiving information that was requested 
reasonably in advance and with reasonable specificity, either timely or at all, or by its receiving 
inaccurate or incomplete information from Misfits or its Affiliates that is required or reasonably 
requested regarding that Service. 

2.9 Performance of Services. In providing the Services, FreshRealm may use any 
information systems, hardware, software, processes and procedures it deems necessary or desirable 
in its reasonable discretion and considering Misfits’s operational directives; provided that (a) in 
no event shall FreshRealm be obligated to modify, upgrade or change any of its business practices 
or technology to provide the Services except pursuant to Section 2.6 and (b) subject to Section 2.5, 
FreshRealm may modify, upgrade or change any of its business practices or technology only with 
the prior written consent of Misfits (not to be unreasonably withheld, conditioned or delayed), and 
in such case, shall not be required to provide the Services using any prior business practice or 
technology as long as FreshRealm is able to maintain the Service Levels and comply with the other 
terms and conditions herein. 

2.10 Third-Party Licenses and Consents. At FreshRealm’s written request, Misfits shall, 
at its sole cost and expense, (i) obtain any licenses or consents of any Governmental Authority 
(each, an “Approval”) that Misfits does not have as of the date hereof, and (ii) keep and maintain 
in effect all Approvals that Misfits has as of the date hereof or obtains hereafter, in each case, that 
are required to be obtained or kept and maintained, as the case may be, by Misfits to receive the 
Services in accordance with the terms of this Agreement. FreshRealm shall, as part of its Services 
hereunder, assist Misfits’s efforts to obtain or maintain any such Approval. FreshRealm shall, at 
Misfits’s sole cost and expense, obtain, and keep and maintain in effect, all Approvals required to 
be obtained or kept and maintained by FreshRealm to provide the Services in accordance with the 
terms of this Agreement. Misfits shall reasonably cooperate in good faith with FreshRealm’s 
efforts to obtain or maintain any Approvals. 

2.11 Transition. FreshRealm shall cooperate fully with any reasonable requests by 
Misfits to transition the provision of the Services from FreshRealm to Misfits, including supporting 
the transfer of the necessary assets, inventory, and materials for performance of ongoing 
fulfillment services by Misfits at its own designated facilities, on or before the Service Transfer 
Date.  FreshRealm shall cooperate fully with Misfits’s reasonable requests in connection with the 
transition, including providing access to systems, data, vendor relationships, and operational 
know-how. Each Party shall reasonably cooperate with the other Party to facilitate such orderly 
transfer. 

2.12 Key Personnel Retention. During the Transition Period, FreshRealm shall use 
reasonable best efforts to cooperate with, support, and facilitate Misfits’s efforts to retain any 
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employees of FreshRealm or its Affiliates mutually agreed upon by Misfits and FreshRealm to be 
critical to the continued operation of the Business or the orderly transition of the Business to 
Misfits (each, a “Key Employee”). Without limiting the generality of the foregoing, FreshRealm 
shall (a) promptly provide Misfits with the name, position, base compensation, and other 
reasonably requested employment information for each Key Employee, (b) permit Misfits to 
communicate directly with Key Employees regarding retention, continued employment, and post-
Transition Period opportunities, (c) implement, administer, and maintain any retention bonus, stay-
pay, incentive, or similar program designed by Misfits for Key Employees (each, a “Retention 
Program”), and (d) promptly notify Misfits of any resignation, threatened resignation, or material 
change in the employment status of any Key Employee.  Misfits shall bear all direct and indirect 
costs associated with any Retention Program and any other retention efforts directed by Misfits 
under this Section 2.12, including all retention bonuses, incentive payments, stay-pay, and related 
employment taxes and administrative costs (collectively, “Retention Costs”). Retention Costs shall 
be paid by Misfits as Pass-Through Costs in accordance with Article III. FreshRealm shall have 
no obligation to fund, contribute to, or reimburse any Retention Costs, and shall not be required to 
take any action under this Section 2.12 that would violate applicable Law or any existing 
contractual obligation to a third party. This Section 2.12 shall apply solely during the Transition 
Period. 

2.13 Amendment of Services Schedule. Notwithstanding Section 9.6, Schedule A may 
be amended from time to time by (i) Misfits upon written notice to FreshRealm or (ii) FreshRealm 
upon prior written consent of Misfits, to add, remove, or modify Services as reasonably necessary 
to effectuate the transfer of the Business; provided that (a) any such amendment shall not reduce 
or eliminate any Protected Services without FreshRealm’s prior written consent, (b) any 
amendment that would materially increase FreshRealm’s obligations or costs shall require 
FreshRealm’s prior written consent, and (c) the proposing Party shall provide at least five (5) 
business days’ prior written notice of any proposed amendment (or such shorter period as the 
Parties may agree). Schedule A, as so amended, shall be deemed a “living document” that may be 
updated throughout the Transition Period to reflect the evolving needs of the Business. Each 
amendment to Schedule A shall be effective upon the date specified in the applicable notice or, if 
no date is specified, five (5) business days after delivery of such notice. 

2.14 Operational Authority of Misfits. The Parties acknowledge and agree that during 
the Transition Period, Misfits shall have sole decision-making authority over the operational 
direction of the Business, including the right to direct and approve: (a) production schedules, 
volumes, and product mix; (b) vendor selection, procurement strategy, and supply chain decisions; 
(c) quality standards and food safety protocols (to the extent not inconsistent with applicable Law 
or Section 2.7); (d) customer service standards and fulfillment priorities; (e) technology and 
systems migration planning; and (f) the overall strategy and timeline for transition of the Business 
to Misfits, including without limitation the transfer of ongoing fulfillment operations to Misfits’s 
designated facilities. FreshRealm shall implement Misfits’s operational directives promptly and in 
good faith, provided that in any event FreshRealm shall not be required to take any action that 
would violate applicable Law or the terms of any third-party Contract listed on Schedule D. In the 
event of any conflict between directives regarding the operation of the Business, the directive of 
Misfits shall control; provided that Misfits will be responsible for any cost of Services arising from 
its directives in accordance with Section 3.1. FreshRealm shall designate a senior operational 
contact (the “FreshRealm Transition Manager”) at each of its facilities in New Jersey and 
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California who shall be available to Misfits during normal business hours, shall attend regular 
status meetings as reasonably requested by Misfits, and who shall be deemed authorized to exercise 
decision-making authority on behalf of FreshRealm. FreshRealm shall not make any material 
operational decision regarding the Business (including entering into any new contract, 
commitment, or obligation with a value exceeding $10,000, or terminating or materially modifying 
any existing vendor, supplier, or service provider relationship) without Misfits’s prior written 
consent. Misfits shall bear all profits and losses of the Business during the Transition Period. 
FreshRealm shall have no economic interest in the financial performance of the Business and shall 
not be entitled to any share of Business Revenue or any performance-based compensation of any 
kind. 

2.15 Reporting and Access.  

(a) FreshRealm shall provide Misfits with the following reports during the 
Transition Period: (i) daily production reports (including units produced, yields, waste, and 
downtime) by no later than 10:00 am EDT on the following business day; (ii) weekly inventory 
reports (including raw materials, packaging, finished goods on hand, and purchase orders on order) 
by no later than 5:00 pm EDT each Friday; (iii) weekly staffing reports (including headcount by 
role, facility, and shift, and any open positions, departures, or planned terminations) by no later 
than 5:00 pm EDT each Friday; (iv) such other operational reports as Misfits may reasonably 
request from time to time upon five (5) business days’ notice; (v) weekly financial summary 
reports (including a comparison of actual Business Revenue and actual Pass-Through Costs against 
the Cost Forecast, and a running cumulative profit or loss for the Transition Period to date) by no 
later than 5:00 pm EDT each Friday; and (vi) a monthly profit and loss statement for the Business 
in a format reasonably acceptable to Misfits, prepared in accordance with generally accepted 
accounting principles applied on a consistent basis, delivered no later than the tenth (10th) business 
day following the end of each calendar month.  

(b) FreshRealm shall provide Misfits and its authorized representatives with 
reasonable access during normal business hours to the Facilities, systems, books, records, and 
personnel used in connection with the Services, upon reasonable advance notice (which may be 
by email).  

(c) FreshRealm shall provide Misfits with read-only access to all information 
systems, software platforms, and databases used in connection with the provision of the Services, 
including enterprise resource planning, warehouse management, and order management systems, 
within five (5) business days of the Effective Date.

(d) Misfits’s exercise of its rights under this Section 2.15 shall not relieve 
FreshRealm of any of its obligations under this Agreement or be deemed to constitute direction, 
control, or supervision of FreshRealm’s employees for purposes of Section 2.3.  

ARTICLE 3
PASS-THROUGH COSTS AND PAYMENTS 

3.1 Business Revenue and Pass-Through Costs.  

Case 26-14656-MEH    Doc 209    Filed 06/02/26    Entered 06/02/26 15:52:40    Desc Main
Document      Page 91 of 134



11 
52999783_4 

(a) During the Transition Period, all revenues, receipts, income, service fees, 
and other amounts generated by or attributable to the Business, including all customer payments, 
subscription fees, product sale proceeds, and all payments from Blue Apron under the New Order 
Form (collectively, “Business Revenue”), shall be the sole property of Misfits. Blue Apron shall 
make all payments under the New Order Form directly into a bank account designated by Misfits 
in writing (the “Misfits Revenue Account”), and Blue Apron shall not make any such payments to 
FreshRealm. FreshRealm shall cause all other Business Revenue it receives to be deposited 
directly into the Misfits Revenue Account promptly upon receipt and in no event later than the 
next business day following receipt. If any Business Revenue (including any payment from Blue 
Apron under the New Order Form) is incorrectly paid to or received by FreshRealm, FreshRealm 
shall hold such amounts in trust for the sole benefit of Misfits in accordance with the terms of the 
Purchase Agreement. FreshRealm shall have no right, title, or interest in any Business Revenue 
and shall hold any Business Revenue received by it in trust in a segregated account for the benefit 
of Misfits pending deposit into the Misfits Revenue Account. FreshRealm shall not commingle 
Business Revenue with its own funds or the funds of any other person.  

(b) During the Transition Period, Misfits shall pay FreshRealm such amounts 
as necessary for FreshRealm to perform the Services hereunder, including by paying any costs, 
expenses and fees incurred by FreshRealm in performing the Services hereunder (including 
Retention Costs) (collectively, the “Pass-Through Costs”) in each case to the FreshRealm bank 
account set forth on Schedule B attached hereto (the “Operating Account”). FreshRealm’s good 
faith forecast of the Pass-Through Costs is attached hereto as Schedule C (the “Cost Forecast”); 
provided that, to the extent FreshRealm anticipates any deviation from the Cost Forecast for an 
immediately following week, FreshRealm shall provide an updated weekly forecast for such week 
on the Friday prior to such week. For the avoidance of doubt, the Pass-Through Costs shall not 
include any margin, profit, management fee, or other compensation to FreshRealm; FreshRealm’s 
sole compensation for the Services is the reimbursement of actual costs incurred in performing the 
Services. Further, the Pass-Through Costs shall not include (i) any lease restoration, environmental 
compliance, remediation and indemnification, or similar fees owed to the landlord pursuant to the 
contracts governing FreshRealm’s lease of the NJ Facility and the CA Facility or (ii) rent 
payments, late fees, cure costs, administrative fees, indemnification obligations, costs of 
alterations, third party review costs, insurance costs, taxes, repair and maintenance costs, brokers’ 
fees, or utilities owed under the NJ Facility, which shall be borne solely by Blue Apron. 

3.2 Payment Procedures. 

(a) On a weekly basis during the Transition Period, Misfits shall pay into the 
Operating Account an amount equal to the forecasted Pass-Through Costs for that week as set 
forth in the Cost Forecast (as amended and delivered, if necessary, to Misfits on the Friday 
immediately prior to the required payment, in accordance with Section 3.1(b)) by no later than 
11:00 a.m. (EDT) every Monday during the Transition Period. FreshRealm shall use the amounts 
paid into the Operating Account to timely pay FreshRealm’s employees, third-party vendors and 
service providers, insurers and other expenses that in each case qualify as Pass-Through Costs 
hereunder, and shall not use such amounts in the Operating Account for any other purpose.    

(b) On a weekly basis every Friday during the Transition Period (plus on the 
last day of the Transition Period) by no later than 5:00 p.m. (EDT), FreshRealm shall deliver to 
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Misfits an invoice summarizing the actual Pass-Through Costs incurred by FreshRealm in the prior 
week. Such summary shall include (i) separate line items for each supply and ingredient item 
procured from third-party vendors, and a breakdown of the FOB costs and actual delivered costs 
for each item, (ii) a detailed accounting of the amounts paid to employees, third-party vendors and 
service providers, (iii) insurance payments, allocated overhead and other internal costs and 
expenses, and (iv) a summary of all Business Revenue received or collected by FreshRealm during 
the prior week, including a breakdown by revenue source (e.g., direct-to-consumer, retail, 
wholesale) and the date and amount deposited into the Misfits Revenue Account. If the actual Pass-
Through Costs incurred by FreshRealm in the prior week exceeds the amounts of total forecasted 
Pass-Through Costs paid by Misfits over the applicable period, then Misfits shall pay the amount 
of the shortfall to FreshRealm. If the actual Pass-Through Costs incurred by FreshRealm in the 
prior week is less than the amounts of total forecasted Pass-Through Costs paid by Misfits over 
the applicable period, then FreshRealm shall credit to Misfits all amounts of the excess payments 
on such invoices to the next payment owed to FreshRealm under Section 3.1(a) (or if there is no 
further payment due, then a cash refund within five (5) days after the invoice date).   

(c) FreshRealm shall keep accurate books and records regarding the Services 
and retain all receipts, invoices, pay stubs, bills and other evidence relating to the Services. Upon 
Misfits’s request, FreshRealm shall promptly and diligently produce contemporaneous written 
evidence to substantiate the amounts of Pass-Through Costs invoiced. Misfits shall have the right 
to withhold payment to any invoices (or portion thereof) that are not properly substantiated by 
contemporaneous written records satisfactory to a certified public accountant. At any time during 
the Transition Period, Misfits shall have the right to appoint one or more accountants to review 
and audit FreshRealm’s books and records relating to the Services. FreshRealm shall cooperate 
with Misfits and their appointed auditors in good faith to provide access and answer questions. If 
an audit reveals an overbilling of Pass-Through Costs by FreshRealm by more than the greater of 
two percent (2%) or $10,000 over a one-week period, then FreshRealm shall reimburse Misfits for 
the cost of the audit.   

(d) Upon the Effective Date, Misfits shall deposit $6,500,000 into a segregated 
bank account of FreshRealm, separate and apart from the Operating Account, as set forth on 
Schedule B attached hereto (the “Backstop Account”). The Backstop Account shall serve as 
security for the payment of the Severance Obligations or unpaid Pass-Through Costs, provided 
that Misfits has failed to timely pay such Pass-Through Costs in accordance with this Agreement 
and failed to cure.  FreshRealm shall not have the right to draw upon the funds in the Backstop 
Account, except to the extent necessary to satisfy: (i) unpaid Pass-Through Costs, provided that 
Misfits has failed to timely pay such Pass-Through Costs in accordance with this Agreement and 
fails to cure such failure by 11:00 a.m. (EDT) on the business day following Misfits’s receipt of 
written notice from FreshRealm of a failure to pay Pass-Through Costs; or (ii) unpaid Severance 
Obligations following a termination of this Agreement by FreshRealm pursuant to Section 7.2(b).  
FreshRealm shall have no right to draw upon or otherwise access the Backstop Account except as 
expressly set forth in this Section 3.1(d). In the event that FreshRealm draws upon the Backstop 
Account in accordance with this Section 3.1(d) and the remaining amount in the Backstop Account 
is less than $6,500,000, FreshRealm shall include the shortfall between $6,500,000 and the amount 
in the Backstop Account in the weekly forecast provided to Misfits in accordance with Section 
3.1(b) on the Friday immediately following the draw on the Backstop Account, and Misfits shall 
pay such shortfall into the Backstop Account on the immediately following Monday. 
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(e) In the event the TSA is terminated by Misfits as a result of Blue Apron’s 
termination of the New Order Form in accordance with clause (d) (Transition Period Termination) 
of the “Transition Period” section of the New Order Form, and FreshRealm has no access to the 
Backstop Account, Blue Apron shall provide to FreshRealm an amount equal to $6,500,000 minus 
the amount that is accessible to FreshRealm in the Backstop Account as of such termination to be 
used to pay (i) unpaid Pass-Through Costs, provided that Misfits has failed to timely pay such 
Pass-Through Costs in accordance with this Agreement and fails to cure, or (ii) the unpaid 
Severance Obligations. 

(f) FreshRealm shall not pledge, securitize or otherwise encumber the 
Operating Account or the Backstop Account. FreshRealm shall obtain an order from the 
Bankruptcy Court confirming that the Operating Account, Backstop Account, and any cash 
deposited in such accounts are not, and shall not constitute, collateral to secure any loan, including, 
but not limited to, any debtor-in-possession financing.  

(g) All payments to FreshRealm hereunder shall be made in United States 
dollars. 

(h) The obligations and efforts of FreshRealm under this Agreement shall be 
qualified by the existence of and limitations on FreshRealm’s capital and other resources as debtors 
in the chapter 11 cases, and its dependence on the timely payment of Pass-Through Costs 
hereunder. 

3.3 Taxes. Misfits shall be solely responsible for the assessment and payment of sales, 
service, use, value-added, transfer, real and personal property, consumption or similar taxes 
imposed with respect to the provision of Services to, and operation of the Business on behalf of, 
Misfits during the Transition Period. FreshRealm shall timely pay and remit any such taxes to the 
applicable governmental authority in accordance with applicable laws. The Parties shall cooperate 
in good faith to minimize any such taxes to the extent permitted by applicable Laws If Misfits is 
required to withhold or deduct any tax from any amounts otherwise due and payable to FreshRealm 
pursuant to this Agreement, Misfits shall be entitled to withhold or deduct any such tax and such 
withheld or deducted amount shall be treated as paid to FreshRealm for all purposes of this 
Agreement.  

3.4 Disputes. Should Misfits dispute in good faith all or any portion of FreshRealm’s 
changes to the Cost Forecast in accordance with Section 3.1(b) or the amount of the Pass-Through 
Costs on any invoice or require any adjustment to an invoice, Misfits shall notify FreshRealm in 
writing of the nature and basis of the dispute and/or adjustment as soon as reasonably possible. 
The Parties agree to negotiate in good faith to resolve the dispute as soon as reasonably practicable. 
The foregoing shall not limit the ability of any Party to seek equitable relief as necessary to prevent 
or enforce a breach or threatened breach of this Agreement. 

3.5 Conditions to FreshRealm’s Ability to Perform Services. Misfits acknowledges that 
the sole operations of FreshRealm are its performance of the Services hereunder and FreshRealm’s 
sole source and access to funds are from the costs and fees payable by Misfits to FreshRealm 
pursuant to this Agreement.  FreshRealm’s ability to provide the Services is expressly contingent 
upon Misfits’s timely payment of the Pass-Through Costs as required by this Agreement and in 
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the event Misfits withholds or otherwise fails to make timely payment of such fees and costs, 
FreshRealm will be unable to perform the Services hereunder with respect to the specific activity 
affected by such payment delay.  FreshRealm acknowledges and agrees that it has no ownership 
interest in, and no right to retain, any Business Revenue or other economic benefit generated by 
the Business during the Transition Period, and that all such revenue and economic benefit belongs 
solely to Misfits. 

3.6 Assumption of Remaining Liabilities. Upon the Service Transfer Date or earlier 
termination of this Agreement, Misfits shall assume and be responsible for all remaining incurred 
payment liabilities for payroll, operating expenses, and other payment obligations directly arising 
from the provision of Services during the Transition Period that have not been satisfied as of such 
date and have been properly invoiced to Misfits in accordance with the terms hereof provided, 
however, that if the New Order Form is terminated in accordance with clause (d) (Transition Period 
Termination) of the “Transition Period” section of the New Order Form, each of FreshRealm and 
Blue Apron acknowledges and agrees that FreshRealm shall seek payment from Blue Apron (and 
not Misfits), and that Blue Apron shall be responsible for all such remaining Pass-Through Costs, 
including remaining incurred payment liabilities for payroll, operating expenses, and other 
payment obligations directly arising from the provision of Services during the Transition Period 
that have not been satisfied as of such date and any Severance Obligations that have not been 
satisfied as of such date, as further set forth in the New Order Form. Except for the Pass-Through 
Costs and the Assumed Liabilities (as defined in the Purchase Agreement), Misfits shall not be 
responsible for any other liabilities or obligations of the Debtors, including, without limitation, 
liabilities or obligations arising from, in connection with, or in relation to, the administrative costs 
of the Bankruptcy Cases, the termination of any employees, the Severance Obligations, the closure 
of any facilities, any rejection damages from any Contract that is not an Assigned Contract, any 
debtor-in-possession financing, or any other obligation or liability of the Debtors. FreshRealm 
shall also transfer, assign, and deliver to Misfits (a) all Business Revenue collected but not yet 
deposited into the Misfits Revenue Account, (b) all accounts receivable and rights to payment 
arising from the operation of the Business during the Transition Period, and (c) all customer 
deposits, prepayments, and gift card balances relating to the Business, in each case within five (5) 
business days of the Service Transfer Date. 

ARTICLE 4

SERVICE LEVELS 

4.1 Service Levels. FreshRealm shall perform, or cause to be performed, the Services 
in substantially the same manner, and exercising a substantially similar degree of skill, care, 
priority and diligence (including with respect to service levels, frequency, quality, and timeliness) 
as the Services were provided by or for FreshRealm during the Reference Period (the “Service 
Levels”), or such higher standard as set forth in Schedule A. Misfits acknowledges that 
FreshRealm is not in the business of providing the Services to third parties and that FreshRealm is 
entering into this Agreement only in connection with the Settlement Agreement. The Parties hereto 
intend that the Services be provided hereunder on an interim basis and that the Services are and 
are intended only to be transitional in nature and shall be furnished by FreshRealm only for the 
duration of this Agreement in accordance with Article VII. 
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4.2 Excused Performance. FreshRealm will be relieved from meeting the Service 
Levels in the event of any of the following: 

(a) Misfits’s breach of the Agreement, provided that FreshRealm notified 
Misfits in writing of such breach and its impact on FreshRealm’s ability to comply with the Service 
Levels, and FreshRealm used commercially reasonable efforts to perform notwithstanding such 
breach; 

(b) Service or resource reductions, or product or service architecture changes 
or specifications or instructions, requested or approved by Misfits and agreed to by the Parties, or 
any act attributable to or controllable by Misfits (including, without limitation, allocation cuts and 
new product introductions); 

(c) Misfits’s failure to provide timely payment of all fees and costs as required 
by this Agreement within two business days of receipt of written notice of such failure; 

(d) any act or omission not attributable to or controllable by FreshRealm; 
provided that FreshRealm shall have the burden of demonstrating that the specific act or omission 
was not within its reasonable control and that FreshRealm used commercially reasonable efforts 
to provide a substantially comparable or substitute service and mitigate the impact on the affected 
Services; provided, further, that Misfits will not be required to pay for any Services that are 
suspended during any period of time within which such Services are not being provided to Misfits 
in accordance with the terms hereof; or 

(e) as expressly provided in this Agreement, including Section 9.13. 

4.3 Failure to Perform. In the event Misfits brings to the attention of FreshRealm any 
alleged failure by FreshRealm or a Service Provider to perform, in whole or in part, its obligations 
under this Agreement, FreshRealm shall promptly (i) investigate and notify Misfits of its findings, 
(ii) use commercially reasonable efforts to attempt to correct the problem, if applicable, and to 
resume compliance with this Agreement, and (iii) advise Misfits of the status of the remedial 
efforts being undertaken, if applicable, with respect to such problems. To the extent such failure 
is not remedied within a reasonable time after the occurrence of the failure, then Misfits may give 
FreshRealm notice in writing that a dispute has arisen. The Parties agree to negotiate in good faith 
to resolve the dispute as soon as reasonably practicable. 

ARTICLE 5

EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

5.1 Pending Contracts. The Pending Contracts set forth on Schedule D attached hereto 
are unexpired leases or executory contracts (“Contracts”) related to FreshRealm’s provision of 
Services hereunder. At the request of Misfits, FreshRealm has agreed to maintain compliance in 
all material respects with the Pending Contracts during the Transition Period and make required 
payments thereunder (to the extent set forth herein), provide Misfits with the benefits of the rights 
and services that FreshRealm receives under such Pending Contracts, and maintain the elements 
of the servicing platform facilitated by FreshRealm for the Transition Period. All revenues, rebates, 
credits, allowances, refunds, and other economic benefits received or receivable by FreshRealm 
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under any Pending Contract during the Transition Period shall be for the sole account and benefit 
of Misfits and shall constitute, and be treated as, Business Revenue in accordance with Section 
3.1(a). FreshRealm shall direct all such revenue to the Misfits Revenue Account and otherwise 
comply with Section 3.1(a). FreshRealm shall not amend, terminate, reject, or permit the lapse of 
any Pending Contract without Misfits’s prior written consent. 

5.2 Modification of Schedule D. Misfits may, at any time prior to the Effective Date or 
during the Transition Period, modify Schedule D by written notice to FreshRealm to: (a) remove 
any Contract from Schedule D (in which case such contract shall cease to be a Pending Contract 
and FreshRealm shall reject such contract in accordance with Section 365 of the Bankruptcy 
Code); or (b) add any executory contract or unexpired lease of FreshRealm to Schedule D (in 
which case such contract shall become a Pending Contract). Any such modification shall be 
effective upon delivery of written notice to FreshRealm (or such later date as specified in such 
notice). 

5.3 Treatment of Pending Contracts During Transition Period. 

(a) Notwithstanding anything to the contrary herein, with respect to each 
Pending Contract: (i) such Pending Contract will remain in effect during the Transition Period, 
and FreshRealm will not reject such Pending Contract until Misfits has provided written notice 
removing such Pending Contract from Schedule D; (ii) Misfits shall bear the sole cost and expense 
of such Pending Contract during the Transition Period, including all amounts payable thereunder, 
which shall be Pass-Through Costs; provided, however, that Misfits shall only be obligated to pay 
or reimburse FreshRealm for costs associated with Pending Contracts to the extent that (1) such 
Pending Contract provides for services that are necessary for FreshRealm’s provision of the 
Services under this Agreement and (2) Misfits has expressly agreed in writing to pay or reimburse 
such costs; (iii) FreshRealm shall provide the benefits of such Pending Contract to Misfits on a 
pass-through basis until such Pending Contract is either assigned to Misfits as a Designated 
Contract or removed from Schedule D; and (iv) the receipt of benefits under such Pending Contract 
by Misfits shall not be deemed to be an agreement by Misfits to assume such Pending Contract or 
to pay any Cure Costs relating thereto unless and until Misfits designates such Pending Contract 
as a Designated Contract in accordance with Section 5.5. For the avoidance of doubt, Misfits shall 
not be deemed to have assumed any liability under any Pending Contract unless and until Misfits 
expressly agrees in writing to assume such liability in accordance with this Agreement. 

5.4 Assumption Notice and Cure Cost Procedures. 

(a) At Misfits’s direction, but in no event later than twenty-one (21) days prior 
to the Designation Deadline (or, with respect to any Contract that Misfits designates as a 
Designated Contract after such date, within five (5) business days following such designation), 
FreshRealm shall file a notice of potential assumption (the “Assumption Notice”) with the 
Bankruptcy Court and serve such notice on each counterparty to a Pending Contract that Misfits 
has designated (or indicated an intent to designate) as a Designated Contract. The Assumption 
Notice shall identify all such Pending Contracts that may be assumed and assigned in connection 
with this Agreement and set forth a good faith estimate of the amount of Cure Costs applicable to 
each such Pending Contract (and if no Cure Cost is estimated to be applicable with respect to any 
particular Pending Contract, the amount of such Cure Cost designated for such Pending Contract 
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shall be “$0.00”). FreshRealm shall supplement the Assumption Notice as necessary to reflect any 
additional Pending Contracts that Misfits designates (or indicates an intent to designate) as 
Designated Contracts. For the avoidance of doubt, FreshRealm shall not be required to file an 
Assumption Notice with respect to any Pending Contract that Misfits has not designated (or 
indicated an intent to designate) as a Designated Contract. 

(b) Any counterparty to a Pending Contract that wishes to object to the 
proposed Cure Costs or to the proposed assumption and assignment of its Contract must file and 
serve such objection within the time period set forth in the Assumption Notice or any applicable 
order of the Bankruptcy Court. Any counterparty that fails to timely file and properly serve an 
objection shall (i) be forever barred from objecting to the Cure Costs and from asserting any 
additional cure or other amounts with respect to such Pending Contract, and (ii) be deemed to have 
consented to the assumption, assignment, and transfer of such Pending Contract to Misfits or its 
designee. 

(c) In the event of a dispute regarding the Cure Costs with respect to any 
Pending Contract, such dispute shall be resolved by the Bankruptcy Court. FreshRealm shall not 
settle a disputed Cure Cost with respect to any Pending Contract without Misfits’s prior written 
consent. Misfits may, at any time prior to resolution of a Cure Cost dispute, elect to (i) pay the 
disputed Cure Cost and designate the Pending Contract as a Designated Contract, (ii) remove such 
Pending Contract from Schedule D and direct FreshRealm to reject such Contract, or (iii) continue 
to defer designation pending resolution of the dispute (in which case, such Pending Contract shall 
not be deemed removed from Schedule D pursuant to Section 5.5(a) solely by reason of the 
Designation Deadline having passed).  

5.5 Designation of Contracts. 

(a) On or before the Designation Deadline, Misfits shall provide FreshRealm 
with written notice designating which Pending Contracts, if any, Misfits elects to have assumed 
by FreshRealm and assigned to Misfits or its designee (each, a “Designated Contract”). Misfits 
may designate a Pending Contract as a Designated Contract at any time prior to the Designation 
Deadline by providing written notice to FreshRealm. For the avoidance of doubt, Pending 
Contracts that are not designated as Designated Contracts prior to the Designation Deadline (other 
than Pending Contracts for which a Cure Cost dispute remains pending pursuant to Section 5.4(b)) 
shall be deemed removed from Schedule D as of the Designation Deadline, and FreshRealm shall 
reject such Contracts in accordance with Section 365 of the Bankruptcy Code. 

(b) Misfits shall be entitled to remove any Pending Contract from the list of 
Designated Contracts at any time prior to the Designation Deadline by providing FreshRealm 
written notice of such removal. In the event that Misfits removes any Pending Contract from such 
list, FreshRealm shall provide the relevant counterparty written notice that the applicable Contract 
is no longer identified as a Designated Contract and FreshRealm shall reject such Contract in 
accordance with Section 365 of the Bankruptcy Code.  

(c) Notwithstanding the foregoing, a Pending Contract shall not become a 
Designated Contract and shall not be assigned to Misfits to the extent that such Contract is (i) 
deemed rejected under Section 365 of the Bankruptcy Code, (ii) the subject of an objection to 
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assignment or assumption that has not been resolved, or requires the consent of any Governmental 
Authority or other third party (other than, and in addition to, the Bankruptcy Court) in order to 
permit the assumption and assignment by FreshRealm to Misfits of such Contract pursuant to 
Section 365 of the Bankruptcy Code, and such consent has not been obtained prior to the thirtieth 
(30th) day following the Service Transfer Date (as such period may be extended by mutual 
agreement of Misfits and FreshRealm), or (iii) is rightfully terminated by any party thereto other 
than FreshRealm, or terminates or expires by its terms, on or prior to such time as it is to be 
assumed by Misfits as a Designated Contract. 

(d) In the event Misfits provides notice to FreshRealm that it is removing any 
Pending Contract from the list of Designated Contracts at any time prior to the Designation 
Deadline, FreshRealm shall reject such Contracts in accordance with Section 365 of the 
Bankruptcy Code, and Misfits shall, subject to Section 5.3, satisfy any and all post-petition 
administrative obligations of such Contracts through the effective date of rejection as Pass-
Through Costs. FreshRealm shall use commercially reasonable efforts to secure rejection of such 
Contracts as promptly as practicable after receiving notice from Misfits of removal of any Pending 
Contract from the list of Designated Contracts. Upon Misfits’ request, as soon as reasonably 
practicable following such request, FreshRealm shall file a motion with the Bankruptcy Court 
seeking approval of expedited procedures for the rejection of Contracts in order to expedite the 
rejection process. Misfits shall have no responsibility or obligation to any counterparty of any 
Pending Contract with respect to any rejection damages. 

5.6 Payment of Cure Costs; Assumption and Assignment. Misfits shall be solely 
responsible for the payment of all Determined Cure Costs with respect to Designated Contracts. 
Subject to the terms of Section 5.4 and Section 5.5, Misfits shall make provision for the payment 
of the Determined Cure Costs in cash at the time of assumption and assignment or as provided for 
in any stipulation or agreement between the counterparty, Misfits, and/or FreshRealm, in 
accordance with any applicable order of the Bankruptcy Court. Each Designated Contract that 
remains a Designated Contract as of the Service Transfer Date shall be assumed by FreshRealm 
and assigned to Misfits (or its designee) pursuant to Section 365 of the Bankruptcy Code in 
accordance with the terms of the Purchase Agreement. 

ARTICLE 6
CONFIDENTIALITY AND DATA PROTECTION 

6.1 Confidentiality. 

(a) Each Party (as the “Receiving Party”) shall keep confidential this 
Agreement and all non-public, confidential, or proprietary information disclosed to, accessed by 
or otherwise learned by the Receiving Party in connection with this Agreement, including any 
written or oral information received with respect to Misfits or its Affiliates, on the one hand, or 
FreshRealm or its Affiliates, on the other hand (in each case, the “Disclosing Party”), whether or 
not designated as confidential (collectively, “Confidential Information”). The Confidential 
Information of the Disclosing Party shall be used by the Receiving Party only for the purposes set 
forth in this Agreement unless otherwise agreed to in writing by the Disclosing Party. If a 
Receiving Party is required by any court or legislative or administrative body (by oral questions, 
interrogatories, requests for information or documents, subpoena, civil investigation demand or 
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similar process) to disclose any Confidential Information, the Receiving Party shall, to the extent 
legally permissible, provide the Disclosing Party with prompt notice of such requirement in order 
to afford the Disclosing Party an opportunity to seek an appropriate protective order or other 
remedy. However, if the Disclosing Party is unable to obtain or does not seek such protective order 
and the Receiving Party required to disclose the Confidential Information is, in the opinion of its 
counsel, legally compelled to disclose such Confidential Information, the Receiving Party may 
disclose only that portion of the Confidential Information that is compelled to be disclosed and 
will exercise reasonable efforts to obtain assurance that confidential treatment will be accorded to 
that portion of the Confidential Information that is being disclosed. In any event, the Receiving 
Party and its Representatives will not oppose action by the Disclosing Party to obtain an 
appropriate protective order or other reliable assurance that confidential treatment will be accorded 
the Confidential Information. 

(b) The Receiving Party agrees that it will, and will cause its Affiliates and its 
and their respective directors, officers, employees, agents, consultants, accountants, auditors, 
attorneys or other representatives (“Representatives”) to keep confidential from, not disclose to, 
and prevent the disclosure to or accessibility by any other person of the Disclosing Party’s 
Confidential Information, including by using at least the same degree of care, but no less than a 
reasonable standard of care, to prevent the unauthorized use, dissemination or disclosure of such 
information as the Receiving Party uses to protect its own information of a similar nature. The 
Receiving Party shall only disclose and permit access to Confidential Information of the Disclosing 
Party to Representatives who have a need to know such Confidential Information for the purposes 
of this Agreement and who have agreed to hold such Confidential Information confidential, and in 
respect of whose failure to comply with the obligations in this Section 6.1, the applicable Receiving 
Party will be responsible.  

(c) This Section 6.1 does not apply to disclosure of Confidential Information 
that: (i) to the extent that it is or becomes generally known to the public not as a result of a breach 
of this Agreement, (ii) was within the Receiving Party’s or any of its Representatives’ possession 
prior to it being furnished or otherwise disclosed to the Receiving Party or any of its representatives 
hereunder or thereafter becomes available to the Receiving Party or any of its Representatives on 
a non-confidential basis from a source other than the Disclosing Party or its representatives, in 
each case without, to the Receiving Party’s knowledge, being subject to any contractual or other 
obligation of confidentiality to the Disclosing Party or any of its Representatives, or (iii) was 
independently developed by the Receiving Party from and after the Effective Date without 
violating any of its obligations under this Agreement. Upon expiration or termination of this 
Agreement and as requested by the Disclosing Party, the Receiving Party shall promptly return to 
the Disclosing Party or, if requested by the Disclosing Party in writing, destroy (and certify such 
destruction), all of the Disclosing Party’s Confidential Information. 

6.2 Privacy. 

(a) Each party shall comply with any applicable Data Protection Requirements 
to the extent that Personal Data is shared between the Parties and such Data Protection 
Requirements apply to it in connection with the performance of its obligations or the exercise of 
its rights under this Agreement. The nature and purpose of the processing is to provide the Services 
set forth in this Agreement, and the Personal Data is disclosed for the limited and specific purpose 
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of providing and obtaining such Services. The types of data subject to processing are employment 
data, benefits and dependent data, data stored within information technology assets, personal data, 
financial data, contact details data, including data of employees, contractors, business contacts, 
customers and vendors, and other personally identifiable information. The duration of the 
processing is the duration of the provision of the Services. 

(b) Where a Service Provider processes Personal Data on behalf of Misfits or 
any of its Affiliates or customers or suppliers in the context of the provision of the Services, such 
Service Provider shall act as a processor on behalf of Misfits acting as a controller.  In this context, 
such Service Provider shall: 

(i) take appropriate technical, physical and organizational measures 
against the unauthorized or unlawful processing of the Personal Data and against accidental loss 
or destruction of, or damage to, the Personal Data, having regard to the state of the art and the cost 
of implementing the measures necessary to ensure a level of security appropriate to the harm that 
might result from unauthorized or unlawful processing or accidental loss, destruction or damage 
and the nature of the Personal Data, and shall document the routines and measures implemented 
to satisfy the requirements in this Section 6.2(b) in relation to Personal Data; 

(ii) take appropriate technical, physical and organizational measures to 
secure the proper working order of the systems used to process Personal Data having regard to the 
state of technological development and the cost of implementing the measures necessary to secure 
the proper working order of the systems appropriate to the harm that might result from the improper 
working of those systems; 

(iii) only process the Personal Data on Misfits’s documented instructions 
(which will include the provision of Services) unless required to process that Personal Data for 
other purposes by applicable Law (and where such a requirement is placed on a Service Provider, 
it shall provide prior notice to Misfits unless the relevant applicable Law prohibits the giving of 
notice on important grounds of public interest); 

(iv) inform Misfits if, in such Service Provider’s opinion, Misfits’s 
instructions would be in breach of any Data Protection Requirements; 

(v) provide the same level of privacy protection as is required of Misfits 
by applicable Data Protection Requirements; 

(vi) not (i) “sell” or “share” (each as defined under applicable Data 
Protection Requirements) the Personal Data, (ii) retain, use or disclose the Personal Data for any 
purpose other than providing the Services, (iii) retain, use or disclose the Personal Data outside of 
the direct business relationship between the Parties or (iv) combine the Personal Data of Misfits 
with any Personal Data that such Service Provider receives from, or on behalf of, another source, 
or collects from its own interaction with a consumer; 

(vii) only grant access to Personal Data to persons bound by 
confidentiality obligations, acting under such Service Provider’s authority and with a need-to-
know for the purpose of this Agreement; 
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(viii) be entitled to engage further Subcontractors to process Personal 
Data, subject to Section 2.3; 

(ix) enter into an agreement with such further Subcontractors providing 
for obligations which are, in substance, the same as the ones provided under this Section 6.2, and 
shall remain fully liable to Misfits for the performance of the further Subcontractors’ obligations; 

(x) notify Misfits without undue delay if it becomes aware of a security 
breach leading to the accidental or unlawful destruction, loss or alteration of, or unauthorized 
access to or use, acquisition or disclosure of, Personal Data processed under the Services, and 
assist Misfits in relation to required notifications; 

(xi) at Misfits’s request, make available all information in such Service 
Provider’s possession necessary to demonstrate its compliance with this Section 6.2 and applicable 
Data Protection Requirements and allow for and contribute to audits, including inspections, 
conducted by Misfits or another auditor mandated by it; 

(xii) on request, provide Misfits with proper assistance and the 
information required to (i) respond to and fulfil requests from individuals exercising their rights 
under Data Protection Requirements, (ii) comply with Misfits’s data security obligations under 
Data Protection Requirements, and (iii) conduct privacy impact assessments (and any related 
consultations), in each case where required by Data Protection Requirements; and 

(xiii) promptly notify Misfits if it receives a request or notice from a data 
subject exercising his or her rights under any applicable Data Protection Requirements and to 
comply with and assist with Misfits’s reasonable instructions with respect to the request or notice; 
and 

(xiv) promptly notify Misfits if such Service Provider makes a 
determination that such Service Provider can no longer meet its obligations under applicable Data 
Protection Requirements. 

(c) Misfits shall have the right to take reasonable and appropriate steps to (i) 
help ensure that the Service Providers use the Personal Data in a manner consistent with Misfits’s 
obligations under applicable Data Protection Requirements and (ii) stop and remediate any 
unauthorized use of the Personal Data. 

(d) Misfits shall have the right to take reasonable and appropriate steps to (i) 
help ensure that FreshRealm uses the Personal Data in a manner consistent with Misfits’s 
obligations under applicable Data Protection Requirements and (ii) stop and remediate any 
unauthorized use of the Personal Data. 

ARTICLE 7
TERM AND TERMINATION 

7.1 Term. This Agreement shall commence on the Effective Date and terminate on 
August 31, 2026 (the “Service Transfer Date”), unless otherwise extended by mutual written 
agreement of the Parties. 
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7.2 Termination. 

(a) This Agreement may be terminated at any time, with immediate effect or as 
otherwise set forth therein, by the mutual written consent of the Parties. 

(b) FreshRealm may terminate this Agreement, in whole or in part, upon written 
notice of such termination to Misfits in the event of Misfits’s failure to provide timely payment of 
all Pass-Through Costs as required by this Agreement; provided that such failure is ongoing and 
continuing after five (5) business days following FreshRealm’s delivery of written notice to Misfits 
of such failure; 

(c) This Agreement shall automatically terminate and be of no further force or 
effect if the Purchase Agreement is terminated in accordance with its terms without the Closing 
(as defined therein) having occurred. 

(d) Misfits may terminate this Agreement immediately upon written notice to 
FreshRealm if the New Order Form is terminated in accordance with clause (d) (Transition Period 
Termination) of the “Transition Period” section of the New Order Form. 

(e) This Agreement will be automatically terminated if the Bankruptcy Cases 
are converted to cases under chapter 7 of the Bankruptcy Code.  

(f) In the event FreshRealm terminates this Agreement pursuant to Section 
7.2(b), FreshRealm shall have the right to retain all necessary amounts in the Operating Account 
and the Backstop Account to pay any unpaid Pass-Through Costs and Severance Obligations that 
are payable in accordance with the terms hereof. 

(g) If there has been no termination of this Agreement pursuant to Section 7.2 
as of the Service Transfer Date, FreshRealm shall return any amounts remaining in the Operating 
Account and shall return the funds held in the Backstop Account to Misfits promptly following 
the Service Transfer Date.

7.3 No Revival. Notwithstanding any of the foregoing, any action of FreshRealm or 
Misfits, including the performance of any of the Services by FreshRealm or the payment of 
invoices by Misfits, after notice of termination is given hereunder, shall not operate as a renewal 
or revival of this Agreement or as a waiver of such termination. 
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ARTICLE 8
INDEMNIFICATION, LIMITATIONS ON LIABILITY; DISCLAIMER OF 

WARRANTIES 

8.1 Indemnification by Misfits. Misfits shall indemnify FreshRealm and its Affiliates 
and their respective directors, managers, officers, employees, agents, representatives, successors 
and assigns (collectively, the “FreshRealm Indemnified Parties”) against, and be liable to the 
FreshRealm Indemnified Parties for, any and all Losses incurred or suffered by each FreshRealm 
Indemnified Party in connection with any claims by a third party directly arising out of or relating 
to (a) the provision of Services in accordance with the terms and conditions hereunder or 
maintaining any Contracts during the Transition Period as necessary to provide Services in 
accordance with the terms and conditions hereunder, (b) the material breach of any terms and 
conditions of this Agreement by Misfits, or (c) the gross negligence or willful misconduct of 
Misfits, and in each case ((a), (b) and (c)) solely to the extent not attributable to a FreshRealm 
Indemnified Party’s gross negligence or willful misconduct. 

8.2 Indemnification by FreshRealm. FreshRealm shall indemnify Misfits and its 
Affiliates and their respective directors, managers, officers, employees, agents, representatives, 
successors and assigns (collectively, the “Recipient Indemnified Parties”) against, and be liable to 
the Recipient Indemnified Parties for, any and all Losses incurred or suffered by each Recipient 
Indemnified Party in connection with any claims by a third party directly arising out of or relating 
to (a) the material breach of any terms and conditions of this Agreement by FreshRealm or (b) the 
gross negligence or willful misconduct of any FreshRealm Indemnified Parties, and in each case 
((a) and (b)) solely to the extent not attributable to a Recipient Indemnified Party’s gross 
negligence or willful misconduct. 

8.3 Limitations on Liability. The maximum aggregate liability obligation of a Party to 
the other Party under this Agreement shall not exceed the total Pass-Through Costs paid or payable 
by Misfits to FreshRealm hereunder and no Party shall be liable to another Party under this 
Agreement for any indirect, special, consequential, punitive or exemplary damages or lost profits 
hereunder, provided that such limitation shall not apply to Losses resulting from (i) FreshRealm’s 
wrongful abandonment or wrongful termination of this Agreement; (ii) a Party’s fraud, willful 
misconduct or Willful Breach of this Agreement, including any failure to pay any amounts owed 
hereunder; or (iii) a Party’s indemnification obligations under Sections 8.1 and 8.2. 

8.4 Disclaimer of Warranties. EXCEPT AS SET FORTH IN THIS AGREEMENT, 
INCLUDING ARTICLE IV AND SCHEDULE A, FRESHREALM MAKES NO WARRANTIES 
OR REPRESENTATIONS OF ANY KIND WHATSOEVER, WHETHER EXPRESS OR 
IMPLIED, STATUTORY, OR BY OPERATION OF LAW OR OTHERWISE, AND 
EXPRESSLY DISCLAIMS ANY AND ALL WARRANTIES OF ORIGINALITY, 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE, NON-
INFRINGEMENT AND SUITABILITY OF THE SERVICES. 
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ARTICLE 9
MISCELLANEOUS 

9.1 Assignment. Neither this Agreement nor any of the rights, interests or obligations 
hereunder may be transferred, assigned or delegated, in whole or in part, by operation of Law or 
otherwise, by any Party without the prior written consent of the other Parties, and any such transfer, 
assignment or delegation without such prior written consent shall be null and void; provided, 
however, that without the prior written consent of any other Party, a Party may transfer, assign or 
delegate its rights under this Agreement to its lenders as collateral security for its obligations under 
any of its debt financing arrangements after the Effective Date. This Agreement shall be binding 
upon, and shall be enforceable by and inure to the benefit of, the Parties and their respective 
successors and permitted assigns. 

9.2 Notices. All notices and other communications hereunder shall be in writing and 
shall be deemed given (a) when delivered personally by hand (with written confirmation of receipt 
by nonautomatic means, whether electronic or otherwise), (b) one (1) business day after the day 
sent by email or (c) one (1) business day after the day sent by an overnight courier, in each case, 
at the following addresses and email addresses (or to such other address or email address as a Party 
may have specified by notice given to the other Parties under this Section 9.2): 

If to FreshRealm, addressed to: 

Bryan Fleming 
Chief Financial Officer 
FreshRealm, Inc. 
c/o Alvarez & Marsal North America, LLC 
3424 Peachtree Road, NE, Suite 1500 
Atlanta, GA 30326 
bryan.fleming@freshrealm.com 

With a copy to: 

Ryan T. Jareck, Esq. 
Cole Schotz P.C. 
Court Plaza North, 25 Main St. 
Hackensack, NJ 07601 
rjareck@coleschotz.com 

If to Misfits, addressed to: 

Abhi Ramesh 
Chief Executive Officer 
abhi@misfitsmarket.com
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With a copy to: 

legalnotice@misfitsmarket.com

And to: 

Spencer Cohen, Josh Beser, and Laura Metzger 
Orrick, Herrington & Sutcliffe LLP 
51 W 52nd St.   
New York, NY 10019  
spencer.cohen@orrick.com; jbeser@orrick.com; lmetzger@orrick.com 

If to Blue Apron, addressed to: 

Blue Apron, LLC 
Attn: General Counsel 
1065 Avenue of the Americas, 15th Floor 
New York, NY 10018 

With a copy to: 

legalnotices@blueapron.com 

And to: 

Andrew Clark and Robert Yeh 
Latham & Watkins LLP 
1271 Avenue of the Americas  
New York, NY 10020  
andrew.clark@lw.com; robert.yeh@lw.com 

9.3 Applicable Law; Jurisdiction; WAIVER OF JURY TRIAL. This Agreement, and 
all claims and causes of action (whether in contract or in tort or otherwise, or whether at Law 
(including at common law or by statute) or in equity) that may be based on, arise out of or relate 
hereto or the negotiation, execution, performance or the transaction contemplated hereby or subject 
matter hereof, shall be governed by and construed in accordance with the Laws of the State of New 
Jersey applicable to agreements made and to be performed solely therein, without giving effect to 
principles of conflicts or choice of law thereof. Each Party (a) agrees that any claim or cause of 
action (whether in contract or in tort or otherwise, or whether at Law (including at common law or 
by statute) or in equity) that may be based on, arise out of or relate hereto or the negotiation, 
execution, performance or subject matter hereof or the transactions contemplated hereby shall be 
brought exclusively in the Bankruptcy Court, (b) irrevocably and unconditionally consents and 
submits to the exclusive jurisdiction and venue of the Bankruptcy Court (c) agrees that all claims 
and causes of action shall be heard and determined exclusively in such court, (d) waives any 
objection to laying venue in any such claim or cause of action in such court, (e) waives any 
objection that such court is an inconvenient forum or does not have jurisdiction over any Party and 
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(f) agrees that service of process upon such Party in any such claim or cause of action shall be 
effective if such process is given as a notice under Section 9.2. EACH PARTY IRREVOCABLY 
WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY CLAIM OR CAUSE OF 
ACTION THAT MAY BE BASED ON, ARISE OUT OF OR RELATE HERETO OR THE 
NEGOTIATION, EXECUTION, PERFORMANCE OR SUBJECT MATTER HEREOF OR THE 
TRANSACTIONS CONTEMPLATED HEREBY. 

9.4 Specific Performance. Each Party acknowledges and agrees that, in the event that 
any of the other Party’s obligations under this Agreement are not performed in accordance with 
their specific terms or are otherwise breached, such Party will be irreparably damaged, would not 
have any adequate remedy at law and would not be adequately compensated by monetary damages. 
Accordingly, in addition to any other right or remedy to which either Party may be entitled, at law 
or in equity, either Party shall be entitled to seek an injunction or injunctions to prevent breaches 
or threatened breaches of this Agreement by the other Party and to compel specific performance 
of the terms and provisions of this Agreement, without (a) the need for proof of actual damages or 
(b) the requirement of securing or posting any bond or other security or indemnity. Furthermore, 
each Party irrevocably waives and agrees not to raise any objections or defenses that the equitable 
remedy of specific performance is (a) unavailable to prevent or restrain breaches of this Agreement 
or to specifically enforce the terms of this Agreement, (b) invalid, (c) unenforceable, (d) contrary 
to Law or (e) inequitable for any reason, or that a remedy of monetary damages would provide an 
adequate remedy. 

9.5 Entire Agreement; Counterparts; Facsimile Signatures. This Agreement and the 
other documents and agreements contemplated hereby, including the Settlement Agreement, 
constitute the entire agreement, and supersede all prior agreements and understandings, both 
written and oral, among or between any of the Parties related to the subject matter hereof. In the 
event of a conflict between the terms and conditions of this Agreement and the terms and 
conditions of the Settlement Agreement, the terms and conditions of the Settlement Agreement 
shall prevail. This Agreement may be executed in several counterparts, each of which shall be 
deemed an original and all of which shall be one and the same instrument. Delivery of an executed 
counterpart hereof by facsimile or other electronic transmission shall be effective as delivery of an 
original counterpart hereof. 

9.6 Amendment. This Agreement may be amended, supplemented or changed only by 
a written instrument signed by the Parties. 

9.7 Waiver. Except where a specific period for action or inaction is provided herein, 
neither the failure nor any delay on the part of any Party in exercising any right, power or privilege 
under this Agreement or the documents referred to in this Agreement shall operate as a waiver 
thereof, nor shall any waiver on the part of any Party of any such right, power or privilege, nor any 
single or partial exercise of any such right, power or privilege, preclude any other or further 
exercise thereof or the exercise of any other such right, power or privilege. The failure of a Party 
to exercise any right conferred herein, within the time required, shall cause such right to terminate 
with respect to the transaction or circumstances giving rise to such right, but not any such right 
arising as a result of any other transactions or circumstances. 
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9.8 Cumulative Remedies. All rights and remedies of any Party hereto are cumulative 
of each other and of every other right or remedy such Party may otherwise have, at law or in equity, 
and the exercise of one or more rights or remedies shall not prejudice or impair the concurrent or 
subsequent exercise of other rights or remedies. 

9.9 Rules of Construction. For the purposes of this Agreement, (a) words in the singular 
shall be held to include the plural and vice versa, and words of one gender shall be held to include 
the other gender as the context requires; (b) references to the terms Article, Section and Schedule 
are references to the Articles and Sections of, and Schedules to, this Agreement unless otherwise 
specified; (c) all Schedules annexed hereto or referred to herein are hereby incorporated in and 
made a part of this Agreement as if set forth in full herein; (d) any capitalized terms used in any 
Schedule but not otherwise defined therein shall have the meaning as defined in this Agreement, 
and any capitalized terms used in this Agreement but not otherwise defined shall have the meaning 
as defined in the Settlement Agreement; (e) the terms “hereof,” “herein,” “hereby,” “hereto” and 
derivative or similar words refer to this entire Agreement, including the Schedules hereto; (f) the 
word “including” and words of similar import when used in this Agreement shall mean “including 
without limitation,” unless otherwise specified; (g) the word “or” shall not be exclusive; (h) 
references to “written” or “in writing” include in electronic form; (i) provisions shall apply, when 
appropriate, to successive events and transactions; (j) each Party has participated in the negotiation 
and drafting of this Agreement and if an ambiguity or question of interpretation should arise, this 
Agreement shall be construed as if drafted jointly by the parties thereto and no presumption or 
burden of proof shall arise favoring or burdening either party by virtue of the authorship of any of 
the provisions in this Agreement; (k) references to any statute shall be deemed to refer to such 
statute as amended from time to time and to any rules or regulations promulgated thereunder as 
amended from time to time; (l) references to any contract are to that contract as amended, modified 
or supplemented from time to time in accordance with the terms hereof and thereof; (m) a reference 
to any person includes such person’s successors and permitted assigns; (n) any reference to “days” 
shall mean calendar days unless business days are expressly specified; (o) when calculating the 
period of time before which, within which or following which any act is to be done or step taken 
pursuant to this Agreement, the date that is the reference date in calculating such period shall be 
excluded and if the last day of such period is not a business day, the period shall end on the next 
succeeding business day; and (p) references from or through any date mean, unless otherwise 
specified, from and including or through and including, respectively. In the event of a conflict 
between the terms and conditions of this Agreement (exclusive of the Schedules) and the terms 
and conditions of a Schedule, the terms and conditions of this Agreement (exclusive of the 
Schedules) shall prevail. 

9.10 Severability. Any term or provision hereof that is invalid or unenforceable in any 
situation in any jurisdiction shall not affect the validity or enforceability of the remaining terms 
and provisions hereof or the validity or enforceability of the offending term or provision in any 
other situation or in any other jurisdiction, in each case, so long as the economic or legal substance 
of the transactions contemplated hereby are not affected in any manner materially adverse to any 
Party. Upon such determination, the Parties shall negotiate in good faith to modify this Agreement 
so as to effect the original intent of the Parties as closely as possible in an acceptable manner in 
order that the transactions contemplated hereby be consummated as originally contemplated to the 
fullest extent possible. 
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9.11 Titles. The titles, captions or headings of the Articles and Sections herein are 
inserted for convenience of reference only and are not intended to be a part of or to affect or restrict 
the meaning or interpretation of this Agreement. 

9.12 Independent Contractor Relationship. For purposes of this Agreement, FreshRealm 
shall be deemed an independent contractor of Misfits with respect to the Services. Nothing 
contained in or performed pursuant to this Agreement shall be construed as creating a partnership, 
agency or joint venture between FreshRealm and Misfits and, except as may be otherwise 
expressly provided in this Agreement, neither Party shall become bound by any representation, act 
or omission of the other Party. Notwithstanding the foregoing, FreshRealm’s status as an 
independent contractor shall not limit Misfits’s right to provide operational directives regarding 
the Business as set forth in Sections 2.3, 2.5, 2.6, and 2.9. 

9.13 Force Majeure. The Parties hereto shall not be liable for any failure of or delay in 
the performance of this Agreement for so long as and to the extent to which the fulfillment of its 
obligations is prevented or delayed due to acts of God, public enemy, war, weather, crop failure, 
pandemic, transportation disruptions, or strikes, lockouts or labor disputes or any other cause 
beyond the affected Party’s reasonable control that makes performance impracticable (each, a 
“Force Majeure Event”), provided that (a) the affected Party shall provide written notice of the 
inability or delay in performance of its affected obligations to the other Party as soon as reasonably 
practicable stating the date and extent of such inability or delay, and the cause thereof, (b) the 
affected Party shall have exercised commercially reasonable efforts to minimize the effect of the 
Force Majeure Event on its obligations and has worked diligently to recommence performance, 
(c) if FreshRealm is the affected party, FreshRealm implemented its business continuity and 
disaster recovery plans and (d) the affected Party shall resume the performance of its affected 
obligations as soon as reasonably practicable after the removal of the cause. Misfits shall not be 
required to pay for any suspended Services during the period of time within which such Services 
are not being provided to Misfits in accordance with the terms hereof. 

9.14 No Third Party Beneficiaries. FreshRealm’s Affiliates shall be third-party 
beneficiaries of this Agreement. Nothing in this Agreement, express or implied, is intended to or 
shall confer upon any person (other than (i) FreshRealm, Misfits, and their respective successors 
or permitted assigns and (ii) FreshRealm’s and Misfits’s Affiliates) any legal or equitable right, 
benefit or remedy of any nature whatsoever under or by reason of this Agreement, and no person 
(other than as so specified) shall be deemed a third party beneficiary under or by reason of this 
Agreement. 

9.15 Survival. Notwithstanding the foregoing, the Parties’ respective obligations under 
Section 3.1 (Business Revenue and Pass-Through Costs) and Section 3.2 (Payment Procedures) 
(solely with respect to any unpaid fees or other properly invoiced expenses), Article VI 
(Confidentiality and Data Protection), Article VII (Term and Termination), Article VIII 
(Indemnification, Limitation on Liability, Disclaimers) and Article IX (Miscellaneous) shall 
survive the termination or expiration of this Agreement. 

9.16 Limitation on Services. Notwithstanding any provision hereof or Schedule A to the 
contrary, no Services provided under this Agreement shall include or shall be construed as 
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constituting accounting, legal or tax advice or shall create any fiduciary obligations on the part of 
FreshRealm or any of its Affiliates to any Person. 

[Signature Page Follows] 
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SCHEDULE A  

Service Schedule 

During the Transition Period, FreshRealm shall provide the services, functions, and responsibilities 
described in this Schedule A (collectively, the “Services”). The Services shall include, without limitation 
and in addition to the services described in the table below, all services, functions, and responsibilities as 
requested, necessary, or reasonably appropriate for FreshRealm to perform, on behalf of and as directed by 
Misfits, all operational, production, procurement, manufacturing, storage, packaging, labeling, fulfillment, 
logistics, quality, food-safety, regulatory, administrative, and related obligations owed by FreshRealm to 
(i) Blue Apron, LLC under that certain Production and Fulfillment Agreement, dated as of June 9, 2023, 
between Blue Apron, LLC and FreshRealm, Inc. (as amended, the “BA PFA”) and (ii) MMM Consumer 
Brands, Inc. (d/b/a Marley Spoon) under that certain Production and Fulfillment Agreement, dated as of 
February 9, 2024, between MMM Consumer Brands, Inc. and FreshRealm, Inc. (as amended, the “MS 
PFA”) (collectively, the “Downstream Customers”, and such agreements, together with the BA PFA and 
the MS PFA, as the same may be amended from time to time, the “Downstream Agreements”), in each case 
in accordance with, and subject to, the standards, specifications, service levels, and all other performance 
obligations set forth in the applicable Downstream Agreement, all of which are hereby incorporated into 
this Schedule A by reference and shall be deemed to continue as FreshRealm's ongoing obligations under 
this Schedule A notwithstanding any rejection, expiration, termination, or other cessation of any 
Downstream Agreement (whether in FreshRealm's Chapter 11 case or otherwise), and provided that for the 
avoidance of doubt that the foregoing shall not be deemed to apply to, or to otherwise create or impose any 
payment or other obligations on, the Downstream Customers that are otherwise no longer applicable due to 
any rejection, expiration, termination, or other cessation of any Downstream Agreement (whether in 
FreshRealm's Chapter 11 case or otherwise). The Services shall further include, without limitation and in 
addition to the services described in the table below, all services, functions, and responsibilities as 
requested, necessary, or reasonably appropriate for FreshRealm to support and facilitate, on behalf of and 
as directed by Misfits, the orderly transition of the Business to Misfits or to such facilities, service providers, 
and/or designees as identified by Misfits.  

The table set forth below is provided by way of illustration of certain of the known Services and is not 
intended to be exhaustive or fully inclusive of the Services to be provided hereunder. The categories, 
headings, rows, bullet points, groupings, and other drafting conventions used in the table are for 
convenience of reference only and shall not be construed to limit, define, or restrict the scope of the Services 
or Misfits's rights under this Agreement, including Misfits discretion under Section 7.2 of this Agreement 
to terminate all or any portion of the Services, in whole or in part, as it determines consistent with the terms 
of Section 7.2 of this Agreement. 

CATEGORY SERVICES 

Marketing, Communications and 
Technical Development 

Packaging design, research and development, supplier 
qualification and testing, packaging science, packaging 
chemistry, packaging specifications 
Interface with co-manufacturers and ingredients suppliers 
regarding products, specifications 
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CATEGORY SERVICES 

Operations/Facilities Operate all aspects of food processing facilities manufacturing 
food products for human consumption at locations in Linden, NJ 
and Tracy, CA  
Facilities operation, management of Site Directors, production, 
facilities warehouse, facilities quality assurance; shift operations, 
production supervision, sundry, maintenance planning, fill net 
weight operations 
Environmental Health and Safety and Sustainability management 
activities, compliance initiatives, improvement projects, reporting 
to Misfits in accordance with the Agreement and as otherwise 
reasonably requested by Misfits 
Food Safety and Quality: Technical services, quality assurance, 
facilities qualification and audits 
Engineering: Project engineering, automation and controls 

Human Resources Support organization and supervision providing services relating 
to employees as absence partners, employee benefits, 
compensation, human resources, payroll interface, payroll, 
information services security, talent, recruiting processes 
Human Resources information services and business systems 
Employee benefits programs selection, management and 
administration, interface with benefits brokers and service 
providers, provide employees with benefits information and 
process management 
Provide services supporting recruiting, talent selection, 
acquisition and retention, compensation 
Provide leadership and management of operations, facility, 
corporate and local human resources professionals and teams, 
labor relations, policies and procedures, compliance with local 
labor and employment laws and practices 
Employee training, organizational effectiveness assessment and 
improvement programs 
Execute all HR-related functions in connection with the closure 
of the Tracy, CA and Linden, NJ facilities, including workforce 
reduction planning, employee offboarding, final pay processing, 
administration of accrued paid time off, termination of benefits 
coverage, COBRA administration, and coordination with benefits 
providers, brokers, and payroll service providers 
Prepare and deliver all required notices to employees in 
connection with the closure of the Tracy, CA and Linden, NJ 
facilities, including notices required under the Worker 
Adjustment and Retraining Notification Act (29 U.S.C. §§ 2101–
2109), the New Jersey Millville Dallas Airmotive Plant Job Loss 
Notification Act (N.J. Stat. Ann. §§ 34:21-1 et seq.), the 
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CATEGORY SERVICES 

California Worker Adjustment and Retraining Notification Act 
(Cal. Lab. Code §§ 1400 et seq.), and any other applicable 
federal, state, or local plant-closing, mass-layoff, or employee-
notification Laws 
Plan, manage, and deliver internal and external communications 
regarding the closure of the Tracy, CA and Linden, NJ facilities, 
including employee-facing announcements, manager talking 
points, responses to employee inquiries, and coordination with 
Misfits on messaging to vendors, third-party service providers, 
and Governmental Authorities 
Payment of, and compliance with, all Mandatory Severance 
Obligations (as defined in Section 2.3 of the Agreement), 
including calculation, administration, processing, and payment of 
all severance, termination, and similar amounts owed to Service 
Providers, with such payments to be funded pursuant to the 
Agreement. 
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CATEGORY SERVICES 

Finance All Accounting/Finance functions associated with the Business 
including the following: 

Accounts Payable: Process vendor invoices; travel expense 
reports and vendor payments for the Business consistent with past 
practice. 
Prepare monthly revenue and expense allocations necessary to 
support generation of Profit and Loss statements by product line. 
Manage monthly financial statement close. 
Prepare all required financial transactions to support accounting 
for inventory (production, adjustments and shipments), 3rd party 
co-pack operations and freight and warehousing costs. 
Oversee maintenance of subsidiary records required to prepare 
consolidated Profit and Loss Statement and Balance Sheet. 
Prepare monthly, quarterly and year-to-date Profit and Loss 
Statement, Balance Sheet and Cash Flow for the Business. 
Maintain necessary master files to support accounting and 
financial record- keeping. 
Reconcile Balance Sheet accounts for Business operations. 
Treasury: Cash management, wire transfers, manage banking 
relationships and accounts 
Risk Management: selection and administration of company’s 
insurance policies, claims management 
Corporate Controller: payroll, accounting; manage facilities 
payroll coordination and analysis 
Tax Compliance: Manage the company’s tax compliance and 
other tax matters, including payment and filing of tax returns. 
Customer Finance, customer business interface, revenue 
management 
Commercial Finance 
Information Technology systems management, facilities IT 
analysis 
Financial planning and analysis 
Operations Finance management and reporting, accounting, 
manage logistics, warehouse and capital expenditures, facilities 
finance, supply chain finance, facilities cost accounting, raw 
product financial analysis, facilities accounting 
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5 

CATEGORY SERVICES 

Logistics, Planning & Customer 
Supply Chain 

Logistics and Warehouse Operations: FreshRealm shall perform under 
FreshRealm’s existing contractual relationships with 3rd party 
warehouses and transportation carriers during the term of this 
Agreement 

Inventory control: Coordinate Inventory Control; reconcile third 
party distribution center records 
Transportation – Truckload Procurement, Intermodal, Rail, 
Domestic Rail, Export Coordination 
Scheduling arrangements for shipment of finished goods via 
truck, rail or intermodal carrier from US Port to distribution 
warehouse 
Scheduling arrangements for shipment of finished goods via 
truck, rail or intermodal carrier from U.S. co-packers to 
Distribution Centers 
Scheduling arrangements for shipment of finished goods via 
truck, rail or intermodal carrier from Distribution Centers to other 
Distribution Centers 
Scheduling arrangements for shipment of finished goods via 
truck, rail or intermodal carrier from Distribution Centers to 
Customers (utilizing FreshRealm employees and 3rd party 
transportation providers) 
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6 

CATEGORY SERVICES 

Customs clearance 
· Warehouse Operations 
· Business Process 
· Business Systems 
· Freight Payment: Manage payment processes, claims 

through third party transportation provider. 
Storage service 
Senior management oversight of warehousing 
Warehouse Management 
In-and-Out pallet handling 

Procurement 

Materials Management: MRO, Purchasing 
Commodities purchasing and management: packaging, 
ingredients 
Purchasing analysis 
Indirect sourcing of facility services and professional services 

Customer Service: coordination, projects and processes 

Responsible for all aspects of customer order management from 
receipt of purchase orders to billing  
Manages day-to-day customer relationships, with escalation of 
material issues to Misfits’s attention 
Validates claims and disposition for returns, OS&Ds, and other 
non-trade related deductions. 

Supply chain, centers of excellence 

Data and systems 
Supply chain analytics & “BI” 
Business interface, Customer and Price Master, Material Master, 
Data Sync, BI Specialist 
Co-Manufacturing management, co-management operations 
Supply Chain strategies, Procurement Operations, Planning 
integration, Supply Chain “PMO” 
Labeling 
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CATEGORY SERVICES 

Supply chain planning, inventory management and deployment, 
inventory management for fruit and meal enhancer business units
Supply planning, “MPS” management, Co-Manufacturing 
planning 
Customer supply chain management 

Business Systems/Information Technology 

Support all aspects of information technology services, hardware 
and software, asset management, systems security, user service 
support, software implementation and maintenance 
Provide specialized services in IT security, including incident 
response, prompt notification to Misfits of any security incident, 
and handover of security configurations, credentials, and related 
documentation to Misfits or its designee as reasonably necessary 
to support the Services 

Food Safety and Quality Monitor and manage food safety and quality programs to 
assure compliance with legal and regulatory requirements 
and FreshRealm policies. 
Perform traceability, product holds, withdrawals, and recalls, 
and other product handling in accordance with applicable 
Law, the Downstream Agreements, and Misfits’s direction. 

Misfits Transition Support — IT, 
Data, & Records Migration 

Export and deliver to Misfits in commercially reasonable 
electronic formats all ERP, WMS, OMS, master data, 
historical transaction data, and vendor and customer data 
used in the Business; provide reasonable migration 
assistance, test support, and cutover coordination in 
accordance with Misfits’s timeline 
Deliver to Misfits copies of all books, records, master data 
files, vendor files, customer files, and operating procedures 
relevant for the ongoing conduct of the Business 
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CATEGORY SERVICES 

Misfits Transition Support — 
Regulatory & Permit Transfer 

USDA Registration Transfer: assistance in transferring food 
facility registrations, product registrations, and permits held 
in FreshRealm’s name to Misfits or its designee if and as 
directed by Misfits. 
State & Local License Transfers: support in transferring 
operating licenses and health department permits held in 
FreshRealm’s name to Misfits or its designee if and as 
directed by Misfits. 

Misfits Transition Support — 
Litigation & Regulatory Handover

Provide Misfits with a complete written inventory and status 
of all pending, threatened, or reasonably anticipated 
litigation, regulatory proceeding, investigations, enforcement 
actions, customer claims, employee claims, and food quality 
or safety incidents related to the Business, together with 
copies of all underlying documentation, within fifteen days 
following the Effective Date and updated monthly thereafter. 
For clarity, the foregoing will not be deemed to create or 
reflect the assumption by Misfits of any responsibility or 
liability for any such matters unless expressly assumed by 
Misfits pursuant to the terms of the Agreement. 

Misfits Transition Support — 
Vendor Transitions 

Timely support Blue Apron in the transition of any products 
produced, manufactured, or co-manufactured by FreshRealm 
on Blue Apron’s behalf to alternative third-party supplier(s) 
reasonably acceptable to Blue Apron to ensure continued 
product availability after the transition period. 
Support Misfits with the transition of FreshRealm's existing 
vendor, supplier, and service provider relationships 
supporting the Business to Misfits or its designee, including 
if and as requested by Misfits, providing a complete list of 
such vendors and copies of all underlying contracts and 
related documentation, facilitating introductions and direct 
communications with such vendors, and using commercially 
reasonable efforts to assign any such contracts to Misfits or 
its designee and obtain any required consents. 

Misfits Transition Support — 
Other Support 

Provide such other additional support, cooperation, 
information, and assistance as Misfits may reasonably 
request from time to time in connection with any other 
transition processes, activities, or requirements not expressly 
enumerated in this Schedule A that arise during the 
Transition Period. 
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Schedule B 

SCHEDULE B 

(Cash Management) 

[See attached] 
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Schedule B 

Bank Accounts Description of Accounts 

Operating Account1

JPMC 
X[TBD] 

The Debtors shall an establish an account to receive the payment of Pass-Through 
Costs by Misfits. FreshRealm shall transfer funds from the Operating Account to 
FreshRealm’s Main Operating Account, in an amount equal to the Pass-Through 
Costs, to fund disbursements to vendors from the Disbursements ZBA Account.2

Backstop Account1

JPMC 
X[TBD] 

The Debtors shall establish an account to serve as security for the payment of the 
Severance Obligations or unpaid Pass-Through Costs. 

1 FreshRealm to establish bank accounts with JPMC as soon as commercially reasonable following the Petition 
Date. 

2 NTD: Per Cash Management Order, Debtors will be permitted to maintain their existing Cash Management System. 
Vendor disbursements are paid via a ZBA account funded via the Main Operating Account. 
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Schedule D 

SCHEDULE D 

(Pending Contracts) 

[See attached] 
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