
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA  

In re 

GUARDIAN ELDER CARE AT 
JOHNSTOWN, LLC, d/b/a/ RICHLAND 
HEALTHCARE AND REHABILITATION 
CENTER, et al., 

Debtors.1 

Case No. 24-70299 (JAD) 

Chapter 11 

Jointly Administered  

GUARDIAN ELDER CARE AT 
JOHNSTOWN, LLC, d/b/a/ RICHLAND 
HEALTHCARE AND REHABILITATION 
CENTER, et al., 

v. 

S&T BANK, N.A., PUBLIC CREDIT, LLC, 
and KEYBANK NATIONAL 
ASSOCIATION  

Related to Docket Nos. 34, 110 

FINAL ORDER (I) AUTHORIZING THE OWNED PORTFOLIO/ANCILLARY 
DEBTORS TO OBTAIN POSTPETITION FINANCING; (II) GRANTING LIENS  
AND PROVIDING SUPERPRIORITY ADMINISTRATIVE EXPENSE STATUS;  

(III) AUTHORIZING THE USE OF KEYBANK’S, PUBLIC CREDIT’S
AND S&T BANK’S CASH COLLATERAL; (IV) GRANTING

ADEQUATE PROTECTION; (V) MODIFYING THE  
AUTOMATIC STAY; AND (VI) GRANTING RELATED RELIEF 

Upon the motion (“Motion”) 2  of the Owned Portfolio/Ancillary Debtors (as defined 

below) for entry of an interim order (the “Interim Order”), which was entered by this Court on 

August 1, 2024 at Docket No. 110 and a final order (the “Final Order”), pursuant to sections 105, 

361, 362, 363, 364(c)(2), 364 and 507(b) of chapter 11 of title 11 of the United States Code (the 

1  The last four digits of Guardian Elder Care at Johnstown, LLC d/b/a Richland Healthcare and Rehabilitation 
Center’s federal tax identification number are 7907.  Due to the large number of debtor entities in these Chapter 11 
Cases, a complete list of the above-captioned debtors and debtors in possession (collectively, the “Debtors”) and 
the last four digits of their federal tax identification numbers is not provided herein.  A complete list of such 
information may be obtained on the website of the Debtors’ claims and noticing agent at 
https://omniagentsolutions.com/Guardian. The Debtors’ mailing address is: 8796 Route 219, Brockway, 
Pennsylvania 15824. 

2  Capitalized terms used but not defined herein are defined in the Motion. 
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“Bankruptcy Code”), Rules 2002, 4001, 6003, 6004, and 9014 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), and Rule 4001-2 of the Local Rules of the United States 

Bankruptcy Court for the Western District of Pennsylvania (the “Local Rules”), the Owned 

Portfolio/Ancillary Debtors (as defined herein below) request entry of this Final Order, among 

other things: 

(a) authorizing, on a final basis, Debtors Guardian Elder Care at Beaver Falls, LLC

(“Beaver Falls OpCo”); GEC Beaver Falls Real Estate, LLC (“Beaver Falls PropCo”); Guardian 

Elder Care at Fairmont, LLC (“Fairmont OpCo”); GEC Fairmont Real Estate, LLC (“Fairmont 

PropCo”); Guardian Elder Care at Monongahela, LLC (“Monongahela OpCo”); GEC 

Monongahela Real Estate, LLC (“Monongahela PropCo”); Guardian Healthcare FOR HUD 

Master Tenant, LLC (the “Master Tenant,” together with Beaver Falls OpCo, Beaver Falls 

PropCo, Fairmont OpCo, Fairmont PropCo, Monongahela OpCo and Monongahela PropCo, the 

“HUD Debtors”); Guardian Elder Care at Bethel Park, LLC (“Bethel Park OpCo”); GEC Bethel 

Park Real Estate, LLC (“Bethel Park PropCo”); Guardian Elder Care at Greensburg, LLC 

(“Greensburg OpCo”); GEC Greensburg Real Estate, LLC (“Greensburg PropCo”); Guardian 

Elder Care at Lower Burrell, LLC (“Lower Burrell OpCo”); GEC Lower Burrell Real Estate, 

LLC (“Lower Burrell PropCo”); Guardian Elder Care at Munhall, LLC (“Munhall OpCo”); 

GEC Munhall Real Estate, LLC (“Munhall PropCo”); Guardian Elder Care at Brockway, LLC 

(“Brockway OpCo”); GEC Highland View, LP (“Brockway PropCo”); Guardian Healthcare 

FOR Group, LLC (“HoldCo”); Guardian Healthcare FOR LLC 99% Holdco, LLC (“99% 

HoldCo”); and Guardian Healthcare FOR LLC 1% Holdco, Inc. (“1% HoldCo,” collectively with 

Bethel Park OpCo, Bethel Park PropCo, Greensburg OpCo, Greensburg PropCo, Lower Burrell 

Opco, Lower Burrell PropCo, Munhall OpCo, Munhall PropCo, Brockway OpCo, Brockway 
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PropCo, HoldCo and 99% HoldCo, the “Non-HUD Debtors”) and Debtors Guardian Healthcare 

Pharmacy, LLC, Guardian Healthcare Rehabilitation Services, LLC, and Guardian Healthcare 

Home & Community Services, LLC (collectively, the “Ancillary Debtors,” together with the 

Non-HUD Debtors, the “Non-HUD/Ancillary Debtors”) to obtain secured postpetition financing 

(with the attachment and priority specified herein) on a superpriority basis consisting of a secured 

superpriority credit facility in the aggregate principal amount of $6,800,000 (the “DIP Facility”) 

consisting of: (i) a new money delayed line of credit in an aggregate principal amount of up to 

$2,800,000 (the “New Money DIP Loan”) of which up to $230,000 of the New Money DIP Loan 

(the “Interim DIP Advance”) was made available to the Non-HUD/Ancillary Debtors upon entry 

of the Interim Order, with the remainder to become available to the Non-HUD/Ancillary Debtors 

and the HUD Debtors (collectively, the “Owned Portfolio/Ancillary Debtors”)3 upon entry of 

this Final Order, subject to the terms and conditions set forth herein; and (ii) a delayed line of credit 

draw in an aggregate principal amount of $4,000,000 to roll up (upon entry of and upon the terms 

set forth in this Final Order) the existing outstanding obligations under the Public Credit 

Prepetition Loan Documents (as defined herein) (the “Roll-Up DIP Advance”), subject further to 

the terms and conditions of the Interim Order, this Final Order, and (to the extent not inconsistent 

with this Final Order) the Debtor-in-Possession Loan and Security Agreement by and among the 

Owned Portfolio/Ancillary Debtors, as Borrowers, S&T Bank  (“S&T”), as lender and DIP 

Collection Agent, and Public Credit, LLC, as lender and DIP Collateral Agent (“Public Credit”; 

together with S&T collectively, “DIP Lender Parties”), as lenders, substantially in the form of 

Exhibit 1 attached hereto (as may be amended from time to time the “DIP Loan Agreement”), 

and subject further to the terms and conditions of the Intercreditor Agreement by and among the 

3  For purposes of clarity, the Owned Portfolio/Ancillary Debtors do not include any of the Cuarzo Portfolio Debtors 
(as defined in the First Day Declaration). 
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Public Credit  in its capacity as DIP Collateral Agent for the DIP Lender Parties, KeyBank, and 

the HUD Debtors, substantially in the form of Exhibit 2 attached hereto (as the same may be 

expressly modified herein, the “Intercreditor Agreement”); 

(b) authorizing, on a final basis, the Owned Portfolio/Ancillary Debtors4 to execute and 

deliver the DIP Loan Agreement, a Promissory Note in connection therewith, and any other 

agreements, instruments, pledge agreements, guarantees, control agreements and other loan 

documents and documents related thereto (including any security agreements, intellectual property 

security agreements, control agreements, or notes) (as amended, restated, supplemented, waived, 

and/or modified from time to time, and collectively with the DIP Loan Agreement, the “DIP Loan 

Documents”);    

(c) authorizing the Owned Portfolio/Ancillary Debtors to use proceeds of the DIP 

Facility as permitted in the DIP Loan Documents and in accordance with this Final Order;      

(d) granting to the DIP Lender Parties on account of the DIP Facility and all obligations 

owing thereunder and under, or secured by, the DIP Loan Documents (collectively, and including 

all “Indebtedness” as described in the DIP Loan Agreement, the “DIP Obligations”) allowed 

super-priority administrative expense claim status in each of the Chapter 11 Cases of the Owned 

Portfolio/Ancillary Debtors and any Successor Cases (as defined herein), subject to the Carve-Out 

(as defined herein) and subject to the priority as set forth herein; 

(e) granting to the DIP Lender Parties automatically perfected security interests in and 

liens on all of the DIP Collateral (as defined herein), including all property constituting “cash 

collateral” as defined in section 363(a) of the Bankruptcy Code, which liens shall be on the terms 

 
4 Notwithstanding anything contained in the DIP Loan Documents to the contrary, the HUD Debtors are authorized 
to take only such actions as are necessary to effectuate the purposes and incur the obligations expressly set forth in 
this Final Order.  
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and subject to the relative priorities set forth in this Final Order, subject to the Intercreditor 

Agreement, the Carve-Out (as defined herein) and any valid, perfected and unavoidable liens on 

or security interests in the Prepetition Collateral (as defined herein) that are senior to or pari passu 

with the Prepetition Liens (as defined herein) as permitted under the Prepetition Loan Documents 

(as defined herein) (the “Prepetition Permitted Liens”), if any; 

(f) authorizing and directing the Non-HUD/Ancillary Debtors (and the HUD Debtors, 

subject to the terms and limitations of this Final Order) to pay the principal, interest, fees, expenses 

and other amounts payable under the DIP Loan Documents as such become earned, due and 

payable, including, without limitation, the Transaction Expenses (as defined in the DIP Loan 

Agreement), all to the extent provided in, and in accordance with, the DIP Loan Documents as 

modified by this Final Order; 

(g) authorizing the Owned Portfolio/Ancillary Debtors to use Cash Collateral (as 

defined below) in which KeyBank National Association (“KeyBank”), Public Credit and/or S&T 

(collectively, the “Prepetition Secured Parties”) have respective interests in accordance with the 

terms and conditions of this Final Order, and the granting of adequate protection to the Prepetition 

Secured Parties with respect to, inter alia, such use of their Cash Collateral; 

(h) modifying the automatic stay imposed by section 362 of the Bankruptcy Code to 

the extent necessary to permit the Owned Portfolio/Ancillary Debtors, the DIP Lender Parties, 

and/or the Prepetition Secured Parties to implement and effectuate the terms and provisions of the 

DIP Loan Documents, the Intercreditor Agreement, and this Final Order;  

(i) waiving (i) the Owned Portfolio/Ancillary Debtors’ ability to surcharge against the 

Prepetition Collateral (as defined below), the DIP Collateral (as defined below) and/or the 

Adequate Protection Collateral (as defined below) pursuant to section 506(c) of the Bankruptcy 
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Code or any other applicable principle of equity or law and (ii) the applicability of the “equities of 

the case” exception under 552(b) of the Bankruptcy Code; 

(j) waiving any applicable stay with respect to the effectiveness and enforceability of 

this Final Order (including a waiver pursuant to Bankruptcy Rule 6004(h)); and 

(k)  granting related relief; 

and this Court having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and this 

matter being a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and venue of this proceeding 

and the Motion in this district being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and due and 

appropriate notice of the Motion under the circumstances having been given and such notice 

having been good and sufficient; and the Court having conducted a hearing (the “Interim 

Hearing”) for interim relief on the Motion; and the Court having conducted a hearing (the “Final 

Hearing”) for final relief on the Motion; and the Court having reviewed the Motion, the 

Declaration of Allen Wilen in Support of First Day Motions for Relief (“First Day Declaration”) 

filed contemporaneously with the Motion, the other evidence adduced by the parties, the 

representations of counsel, and the entire record made at the Interim Hearing and Final Hearing; 

and the relief granted herein being reasonable, appropriate and in the best interests of the Owned 

Portfolio/Ancillary Debtors, and their creditors, their estates and all other parties in interest in these 

Chapter 11 Cases; and the Court having determined that the relief granted herein is necessary to 

avoid immediate and irreparable harm to the Owned Portfolio/Ancillary Debtors and their estates; 

and the Court having determined that the legal and factual bases set forth in the Motion establish 

just cause for the relief granted herein; and after due deliberation and sufficient cause appearing 

therefor:  
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THE COURT HEREBY FINDS AND CONCLUDES AS FOLLOWS:5 

A. Disposition.  The relief requested in the Motion is hereby granted on a final basis 

on the terms set forth below.  Any objections to the Motion and the entry of this Final Order to the 

extent not withdrawn, waived, settled, or resolved, and all reservations of right not otherwise 

rendered moot by entry of the Final Order, are hereby denied, and overruled on the merits in their 

entirety.  This Final Order shall become effective immediately upon its entry. 

B. Notice.  In accordance with Bankruptcy Rules 2002, 4001(b), (c), and (d), and 9014, 

and the Local Rules, notice of the Final Hearing and the relief requested in the Motion has been 

provided by the Owned Portfolio/Ancillary Debtors.  Under the circumstances, the notice given 

by the Owned Portfolio/Ancillary Debtors of the Motion, the relief requested herein, and the Final 

Hearing complies with the applicable Bankruptcy Rules and Local Rules.  

C. Owned Portfolio/Ancillary Debtors’ Representations and Stipulations.  Without 

prejudice to the rights of any other person or entity (including, but not limited to, the Committee 

(as defined below)), but in each case subject to Paragraph 14 below, the Owned Portfolio/Ancillary 

Debtors acknowledge, represent, stipulate, and agree as follows (Paragraphs C(i) through C(vii)) 

are collectively defined as the “Owned Portfolio/Ancillary Debtors’ Stipulations”): 

(i) KeyBank HUD-Insured Secured Debt. 

a. On November 18, 2021, Debtor Beaver Falls PropCo and KeyBank 

entered into a note and series of loan documents (collectively, the “Beaver Falls HUD Loan 

Documents”), pursuant to which Beaver Falls PropCo received a loan insured by the U.S. 

 
5  In accordance with Bankruptcy Rule 7052, any proposed finding of fact more properly classified as a proposed legal 

conclusion shall be deemed as such, and any proposed conclusion of law more properly classified as a proposed 
factual finding shall also be deemed as such. 
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Department of Housing and Urban Development (“HUD”) from KeyBank in the amount of 

$11,981,300 (the “Beaver Falls HUD Loan”).  

b. The obligations under the Beaver Falls HUD Loan are guaranteed 

by Debtors Master Tenant and Beaver Falls OpCo.   

c. The Beaver Falls HUD Loan is secured by a first priority lien on, 

and security interest in (the “KeyBank Beaver Falls Prepetition Liens”), (i) a mortgage on the 

real property owned by Debtor Beaver Falls PropCo; (ii) a security interest in any related personal 

property located thereon, and an assignment of leases and rents with respect to the real property; 

(iii) a security interest in substantially all assets of Debtor Master Tenant; and (iv) a security 

interest in substantially all assets of Debtor Beaver Falls OpCo, as operator of the facility, 

including all fixtures, furniture, equipment and accounts receivable (collectively, the “KeyBank 

Beaver Falls Prepetition Collateral”), subject only to any Prepetition Permitted Liens. 

d. On March 25, 2022, Debtor Fairmont PropCo and KeyBank entered 

into a note and series of loan documents (collectively, the “Fairmont HUD Loan Documents”), 

pursuant to which Debtor Fairmont PropCo received a HUD-insured loan from KeyBank in the 

amount of $22,872,000 (the “Fairmont HUD Loan”).  

e. The obligations under the Fairmont HUD Loan are guaranteed by 

Debtors Master Tenant and Fairmont OpCo.   

f. The Fairmont HUD Loan is secured by a lien on, and security 

interest in (the “KeyBank Fairmont Prepetition Liens”), (i) a first priority mortgage on the real 

property owned by Debtor Fairmont PropCo; (ii) a security interest in any related personal property 

located thereon, and an assignment of leases and rents with respect to the real property; (iii) a 

security interest in substantially all assets of Debtor Master Tenant; and (iv) a security interest in 
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substantially all assets of Debtor Fairmont OpCo, as operator of the facility, including all fixtures, 

furniture, equipment and accounts receivable (the “KeyBank Fairmont Prepetition Collateral”), 

subject only to any Prepetition Permitted Liens and the Public Credit Prepetition Liens (as defined 

below).   

g. On April 26, 2023, Debtor Monongahela PropCo (together with 

Debtor Beaver Falls PropCo and Debtor Fairmont PropCo, the “Owned HUD PropCos”) and 

KeyBank entered into a note and series of loan documents (collectively, the “Monongahela HUD 

Loan Documents,” together with the Beaver Falls HUD Loan Documents and the Fairmont HUD 

Loan Documents, the “KeyBank HUD Loan Documents”), pursuant to which Debtor 

Monongahela PropCo received a HUD-insured loan from KeyBank in the amount of $4,648,000 

(the “Monongahela HUD Loan,” and together with the Beaver Falls HUD Loan and Fairmont 

HUD Loan, the “HUD Loans”). 

h. The obligations under the Monongahela HUD Loan are guaranteed 

by Debtors Master Tenant and Monongahela OpCo (together with Debtors Beaver Falls OpCo and 

Fairmont OpCo, the “Owned HUD OpCos”).   

i. The Monongahela HUD Loan is secured by a first priority lien on, 

and security interest in (the “KeyBank Monongahela Prepetition Liens”, and collectively with 

the KeyBank Beaver Falls Prepetition Liens and the KeyBank Fairmont Prepetition Liens, the 

“KeyBank Prepetition Liens”), (i) a mortgage on the real property owned by Monongahela 

PropCo; (ii) a security interest in any related personal property located thereon, and an assignment 

of leases and rents with respect to the real property; (iii) a security interest in substantially all assets 

of Debtor Master Tenant; and (iv) a security interest in substantially all assets of Debtor 

Monongahela OpCo, as operator of the facility, including all fixtures, furniture, equipment and 
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accounts receivable (the “KeyBank Monongahela Prepetition Collateral,” collectively with the 

KeyBank Beaver Falls Prepetition Collateral and the KeyBank Fairmont Prepetition Collateral, 

the “KeyBank Prepetition Collateral”), subject to any Prepetition Permitted Liens. 

j. As of the Petition Date, the amount outstanding under the Beaver 

Falls HUD Loan is approximately $11,207,000, the amount outstanding under the Fairmont HUD 

Loan is approximately $22,381,000, and the amount outstanding under the Monongahela HUD 

Loan is approximately $4,593,000.  

(ii) The Public Credit Secured Debt. 

a. On March 22, 2024, the Owned HUD OpCos, and Debtors Bethel 

Park OpCo; Greensburg OpCo; Lower Burrell OpCo; Munhall OpCo; Holdco; 99% Holdco; and 

1% Holdco (collectively, the “Public Credit Prepetition Borrowers”) entered into a Revolving 

Line of Credit Loan Agreement with Public Credit, as lender (collectively with all documents, 

notes, security agreements, guarantees, subordination agreements, deeds, instruments, 

indemnities, indemnity letters, fee letters, assignments, amendments, and any other agreements 

delivered pursuant thereto or in connection therewith, the “Public Credit Prepetition Loan 

Documents”).  Pursuant to the Public Credit Prepetition Loan Documents, Public Credit agreed to 

extend to the Public Credit Prepetition Borrowers a commercial revolving loan of credit in an 

amount of up to $4,000,000 for working capital needs (the “Public Credit Prepetition Loan”).    

b. The Public Credit Prepetition Loan is evidenced by a Note dated 

effective as of March 22, 2024, in the amount of $4,000,000 in favor of Public Credit.  In addition, 

pursuant to a Security Agreement dated effective as of March 22, 2024, between the Public Credit 

Prepetition Borrowers and Public Credit, the Public Credit Prepetition Loan is secured by liens on, 

and a security interest in (the “Public Credit Prepetition Liens”), all the Public Credit Prepetition 
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Borrowers’ right, title and interest in all accounts (including healthcare insurance receivables and 

Medicaid and Medicare receivables), deposit accounts and inventory (the “Public Credit 

Prepetition Collateral”).   

c. The Public Credit Prepetition Liens on the Public Credit Prepetition 

Collateral are junior to the liens granted to KeyBank in the same collateral, including Public 

Credit’s lien on the Public Credit Prepetition Collateral of Debtor Fairmont OpCo, in which Public 

Credit had asserted that it held the first position lien.  As set forth in the Interim Order, KeyBank 

reserved all rights with respect to determination of the priority of liens in the assets of Fairmont 

OpCo (the “Reservation”).  Subject to and upon entry of this Final Order and the Intercreditor 

Agreement, the Reservation shall be deemed moot.   

d. As of the Petition Date, the aggregate principal amount outstanding 

under the Public Credit Prepetition Loan is approximately $4,000,000. 

(iii) The S&T Bank Secured Debt. 

a. Pursuant to a Loan Agreement dated effective as of December 27, 

2022 (as amended from time to time and collectively with all documents, notes, security 

agreements, guarantees, subordination agreements, deeds, instruments, indemnities, indemnity 

letters, fee letters, assignments, amendments, and any other agreements delivered pursuant thereto 

or in connection therewith, the “S&T Owned Facilities Loan Documents”) by and among S&T, 

as lender, and Debtors Lower Burrell PropCo, Munhall PropCo, Bethel Park PropCo, Greensburg 

PropCo, Brockway PropCo (collectively, the “Owned Non-HUD PropCos”), 99% Holdco, 

Lower Burrell OpCo, Munhall OpCo, Bethel Park OpCo, Greensburg OpCo and Brockway OpCo  

(collectively with the Owned Non-HUD PropCos, the “Owned S&T Borrowers”) as borrowers, 

S&T agreed to extend to the Owned S&T Borrowers a term loan in the amount of $20,360,000 
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(the “S&T Owned Facilities Loan, ” together with the HUD Loans and the Public Credit 

Prepetition Loan, the “Prepetition Loans”), which loan was evidenced by a Note dated effective 

as of December 27, 2022. 

b. As security for their obligations under the S&T Owned Facilities 

Loan Documents, the Owned S&T Borrowers granted to S&T a first priority lien on substantially 

all of their real and personal property assets (the “S&T Owned Facilities Prepetition Liens”).  

Specifically, pursuant to a Security Agreement dated effective as of December 27, 2022, the 

Owned S&T Borrowers granted to S&T a security interest in, inter alia, their general intangibles, 

inventory, equipment, fixtures, investment property, deposit accounts and proceeds thereof, but 

specifically excluding Accounts including all accounts receivable and all Health-care-insurance 

receivable and proceeds thereof (the “S&T Owned Facilities Prepetition Collateral”).   

c. In addition, pursuant to Mortgage and Security Agreements dated 

effective as of December 27, 2022 (the “S&T Prepetition Mortgages”), the Owned Non-HUD 

PropCos, as borrowers, granted to S&T first priority mortgages on their respective real property 

interests, and a security interest in all personal property, leases, rents and all other property interests 

related to the mortgaged premises, which mortgages were duly recorded.  The Owned Non-HUD 

PropCos likewise assigned to S&T all of their rights in and to any leases covering all or part of 

their respective real properties (collectively, the “S&T Prepetition Mortgage Collateral”). 

d. The obligations of the Owned S&T Borrowers under the S&T 

Owned Facilities Loan Documents are guaranteed by the Ancillary Debtors.  To secure their 

guaranty obligations, pursuant to a Security Agreement dated effective as of December 27, 2022, 

the Ancillary Debtors granted to S&T a first priority lien on, and security interest in (the “S&T 

Ancillary Debtors Prepetition Liens,” together with the S&T Owned Facilities Prepetition Liens 
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and the S&T Prepetition Mortgages, the “S&T Prepetition Liens,” and together with KeyBank 

Prepetition Liens, and the Public Credit Prepetition Liens, the “Prepetition Liens”) all of their 

right, title and interest in their business assets, including all accounts (including all healthcare 

insurance receivables), general intangibles, inventory, equipment, fixtures, investment property, 

deposit accounts and proceeds thereof (together with the S&T Owned Facilities Prepetition 

Collateral and the S&T Prepetition Mortgage Collateral, the “S&T Prepetition Collateral,” and 

together with the KeyBank Prepetition Collateral and the Public Credit Prepetition Collateral are 

referred to herein as the “Prepetition Collateral”).   

e. Moreover, as further security for the S&T Owned Facilities Loan, 

Debtor HoldCo and non-debtors Guardian Healthcare FIN Group, LLC, Guardian Healthcare 

Other Propco 99% Holdco, Guardian Healthcare Other PropCo 1% Holdco, LLC, Guardian 

Healthcare FOR Propco 100% Holdco, LLC, the 2011 Irrevocable Trust for Peter C. Varischetti 

dated December 9, 2011, the 2011 Irrevocable Trust or Nicholas D. Varischetti dated December 

9, 2011, the Irrevocable Trust of Raymond L. Calhoun and Michelle L. Calhoun f/b/o Amanda R. 

Calhoun dated July 6, 2010 and the Irrevocable Trust of Raymond L. Calhoun and Michelle L. 

Calhoun f/b/o Justin M. Calhoun dated July 6, 2010 pledged to S&T their right, title and interest 

in their respective interests in each of the S&T Owned Borrowers and any related distributions and 

proceeds.   

f. All indebtedness, liabilities, and obligations under the KeyBank 

HUD Loan Documents, the Public Credit Prepetition Loan Documents and the S&T Owned 

Facilities Loan Documents (collectively, the “Prepetition Loan Documents”), specifically 

including all “Obligations” as defined therein, are referred to herein as the “Prepetition Secured 

Obligations”.  
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g. As of the Petition Date, the principal amount outstanding under the 

S&T Owned Facilities Loan is approximately $16,500,000. 

(iv) Validity of Prepetition Liens and Prepetition Secured Obligations.  The 

Prepetition Liens are (a) valid, binding, perfected, duly recorded and enforceable liens on, and 

security interests in, the Owned Portfolio/Ancillary Debtors’ respective right, title, and interest in, 

and to, the described Prepetition Collateral and (b) not subject to, pursuant to the Bankruptcy Code 

or other applicable law (foreign or domestic), avoidance, disallowance, reduction, 

recharacterization, recovery, subordination (whether equitable, contractual, or otherwise), 

attachment, offset, recoupment, counterclaim, defense, “claim” (as defined in the Bankruptcy 

Code), impairment, or any other challenge of any kind by any person or entity.  Each of the Owned 

Portfolio/Ancillary Debtors (i) irrevocably releases and waives, for itself and its estate, any right 

to challenge or contest in any way the (a) scope, extent, perfection, priority, validity, non-

avoidability, or enforceability of the Prepetition Liens, (b) validity, or enforceability of the 

Prepetition Loan Documents or (c) the validity, enforceability, or priority of payment of the 

Prepetition Secured Obligations, and (ii) forever releases and waives, any claims, objections, 

challenges, counterclaims, causes of action, defenses, setoff rights, obligations, rights to 

subordinate, or any other liabilities, whether arising in equity or under the Bankruptcy Code or 

applicable nonbankruptcy law, against the Prepetition Secured Parties, or any of their respective 

affiliates, agents, attorneys, consultants, advisors, professionals, officers, directors, and employees 

from the beginning of time through the Petition Date.   

(v) No portion of the Prepetition Secured Obligations or any payments made to 

the Prepetition Secured Parties or applied to or paid on account of the obligations owing under the 

Prepetition Loan Documents prior to the Petition Date is subject to any contest, attack, rejection, 

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 14 of 143



  

15 
 

recovery, recoupment, reduction, defense, counterclaim, offset, subordination, recharacterization, 

avoidance, or other claim, cause of action, or other challenge of any nature under the Bankruptcy 

Code or applicable non-bankruptcy law. 

(vi) All cash of the Owned Portfolio/Ancillary Debtors, as of the Petition Date, 

wherever located, including cash held in deposit accounts, whether as original collateral or 

proceeds of the Prepetition Collateral, constitutes Cash Collateral (as defined below) of one or 

more of the Prepetition Secured Parties. 

(vii) The Prepetition Secured Parties are entitled, pursuant to sections 361, 

362(c)(2), 363(e), 364(d) and 507 of the Bankruptcy Code, to adequate protection of their 

respective interests in the Prepetition Collateral, including the Cash Collateral, to the extent of any 

diminution in the value of the Prepetition Collateral occurring from and after the Petition Date, in 

exchange for (a) the use of Cash Collateral and (b) the imposition of the automatic stay pursuant 

to section 362 of the Bankruptcy Code. 

D. Cash Collateral.  For purposes of this Final Order, the term “Cash Collateral” 

shall mean and include all “cash collateral,” as defined in section 363(a) of the Bankruptcy Code, 

all deposits subject to setoff and cash arising from the collection or other conversion to cash of any 

and all property (whether real or personal) in which the Prepetition Secured Parties have valid, 

perfected security interests, liens or other interests, regardless of whether such security interests, 

liens, or other interests existed as of the Petition Date or arise thereafter or pursuant to this Final 

Order.  For the avoidance of doubt, and for purposes of this Final Order, references to Cash 

Collateral shall be limited to the Prepetition Secured Parties’ Cash Collateral. 

E. Findings Regarding the Prepetition Secured Parties’ Consent to Use of Cash 

Collateral. The Prepetition Secured Parties have consented to the adequate protection provided for 
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in this Final Order; provided, however, that the consent of the Prepetition Secured Parties, the use 

of the Prepetition Collateral (including Cash Collateral), and the sufficiency of the respective 

adequate protection provided for herein are expressly conditioned upon the entry of this Final 

Order. 

F. Necessity of Use of Cash Collateral.  Good cause has been shown for the entry of 

this Final Order.  The Owned Portfolio/Ancillary Debtors have an immediate need to continue to 

use Cash Collateral to, among other things, fund the orderly continuation of their businesses, 

maintain the confidence of their employees, residents and vendors, pay their operating expenses, 

and preserve their going-concern value, consistent with the Budget (as defined below).  In the 

absence of the availability of such liquidity in accordance with the terms hereof, the continued 

operation of the Owned Portfolio/Ancillary Debtors’ businesses would not be possible, and serious 

and irreparable harm to the Owned Portfolio/Ancillary Debtors, their estates and their creditors 

would occur.  The terms for the Owned Portfolio/Ancillary Debtors’ use of Cash Collateral 

pursuant to this Final Order are fair and reasonable, reflect the Owned Portfolio/Ancillary Debtors’ 

exercise of prudent business judgment consistent with their fiduciary duties, and constitute 

reasonably equivalent value and fair consideration.  The relief requested in the Motion and entry 

of this Final Order is therefore in the best interest of the Owned Portfolio/Ancillary Debtors and 

their estates, their creditors, and other parties in interest. 

G. Use of Cash Collateral.  All Cash Collateral, including proceeds of the Prepetition 

Collateral, shall be used only for: (i) working capital; (ii) other general corporate purposes of the 

Owned Portfolio/Ancillary Debtors; (iii) the satisfaction of the costs and expenses of administering 

the Chapter 11 Cases of the Owned Portfolio/Ancillary Debtors, in accordance with the Budget 

(as defined below).  Further, all Cash Collateral of the HUD Debtors shall be used consistent with 
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all restrictions and limitations set forth in the applicable regulatory agreement by and between each 

of the HUD Debtors and the secretary of HUD, and no Cash Collateral of the HUD Debtors shall 

be used for any purpose not permissible under such applicable regulatory agreements except as 

expressly provided for in this Final Order, the Intercreditor Agreement, or absent further order of 

this Court. 

H. Findings Regarding Postpetition Financing. 

 (i) Findings Regarding Corporate Authority.  Each Owned Portfolio/Ancillary 

Debtor has all requisite corporate power and authority to execute and deliver the DIP Loan 

Documents to which it is a party and to perform its obligations thereunder. 

 (ii) Request for Postpetition Financing. The Owned Portfolio/Ancillary 

Debtors seek authority to (a) use Cash Collateral on the terms described herein, and (b) enter into 

the DIP Facility on the terms described herein and in the DIP Loan Documents to refinance the 

Public Credit Prepetition Loan, to administer their Chapter 11 Cases, and to fund their operations.  

 (iii) Priming of the Prepetition Liens. The priming of the Public Credit 

Prepetition Liens on (a) all assets of the Non-HUD/Ancillary Debtors and (b) the accounts 

receivable of the HUD Debtors, subject to the Intercreditor Agreement, under section 364(d) of 

the Bankruptcy Code, as contemplated by the DIP Facility and as further described and limited 

herein, will enable the Non-HUD/Ancillary Debtors (and the HUD Debtors, for the limited 

purposes described herein) to obtain the DIP Facility and to continue to operate their businesses to 

the benefit of their estates and creditors. 

 (iv) Need for Postpetition Financing. The Non-HUD/Ancillary Debtors (and 

the HUD Debtors, for the limited purposes described herein) have an immediate and ongoing 

need to obtain credit on a final basis pursuant to the DIP Facility in order to, among other things, 
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administer and preserve the value of their estates. The ability of the Non-HUD/Ancillary Debtors 

to maintain business relationships with their vendors, suppliers, and customers, to pay their 

employees, finance their operations, and maintain the high standard of care for their residents, 

requires the availability of working capital from the DIP Facility (along with the use of Cash 

Collateral), the absence of either of which would immediately and irreparably harm the Non-

HUD/Ancillary Debtors, their estates, and parties-in-interest, including their residents. The Non-

HUD/Ancillary Debtors do not have sufficient available sources of working capital and financing 

to operate their businesses, maintain their properties, or care for their residents in the ordinary 

course of business without access to the DIP Facility (along with the authority to use of Cash 

Collateral as to the Owned Portfolio/Ancillary Debtors). 

 (v) No Credit Available on More Favorable Terms. Given their  

current financial condition, financing arrangements, and capital structure, the Owned 

Portfolio/Ancillary Debtors have been and continue to be unable to obtain financing from sources 

other than the DIP Lender Parties on terms more favorable than the DIP Facility. The Owned 

Portfolio/Ancillary Debtors are unable to obtain unsecured credit allowable under Bankruptcy 

Code section 503(b)(1) as an administrative expense. The Owned Portfolio/Ancillary Debtors have 

also been unable to obtain: (a) unsecured credit having priority over that of administrative expenses 

of the kind specified in sections 503(b), 507(a) and 507(b) of the Bankruptcy Code; (b) credit 

secured solely by a lien on property of the Owned Portfolio/Ancillary Debtors and their estates 

that is not otherwise subject to a lien; or (c) credit secured solely by a junior lien on property of 

the Owned Portfolio/Ancillary Debtors and their estates that is subject to a lien. As described in 

the First Day Declaration, financing on a post-petition basis on better terms is not otherwise 

available without granting the DIP Lender Parties: (1) perfected security interests in and liens on 
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(each as provided in, but only to the extent provided in, this Final Order) all of the Owned 

Portfolio/Ancillary Debtors’ existing and after-acquired assets with the priorities set forth in 

Paragraph 6 hereof or otherwise as set forth in this Final Order; (2) perfected security interests in 

and liens on (each as provided in, but only to the extent provided in, this Final Order and, to the 

extent not inconsistent with this Final Order, in the Intercreditor Agreement) all of the HUD 

Debtors’ accounts receivable; (3) superpriority administrative claims against all of the estates of 

the Owned Portfolio/Ancillary Debtors, subject to the provisions of this Final Order; and (4) the 

other protections set forth in this Final Order, including the release of claims against the DIP 

Lender Parties; and (5) subject to the terms, conditions, and protections set forth in this Final Order, 

the refinancing of the Public Credit Prepetition Loan through the Roll-Up DIP Advance.    

 (vi) Use of Proceeds of the DIP Facility. As a condition to entry into the DIP 

Loan Agreement and the extension of credit under the DIP Facility, the DIP Lender Parties and 

the Owned Portfolio/Ancillary Debtors have agreed, that proceeds of the DIP Facility shall be 

used, in each case in a manner consistent with the terms and conditions of this Final Order and the 

DIP Loan Documents and in accordance with the Budget (as defined herein) and the Intercreditor 

Agreement, solely for: (a) the replacement and refinancing of the Public Credit Prepetition Loan 

into an obligation under the DIP Facility solely to the extent provided for in this Final Order and 

the DIP Loan Documents (as the same may be modified by the Interim Order and this Final Order); 

(b) working capital; (c) permitted payment of costs of administering the Chapter 11 Cases; (d) 

payment of such other obligations as set forth in the Budget (or otherwise approved by the DIP 

Lender Parties in their sole discretion) and approved by the Court (and in all respects subject to 

the provisions of the Bankruptcy Code); (e) payment of interest, fees, expenses and other amounts 

(including legal and other professionals’ fees and expenses of the DIP Lender Parties) owed under 
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the DIP Loan Documents (solely to the extent permitted by the Bankruptcy Code); (f) payment of 

certain adequate protection amounts to Public Credit; and (g) other general corporate purposes of 

the Non-HUD/Ancillary Debtors permitted by the Budget and the DIP Loan Documents. The DIP 

Lender Parties are relying upon the Budget in entering into the DIP Loan Agreement and the other 

DIP Loan Documents and providing the DIP Facility, the DIP Lender Parties and Prepetition 

Secured Parties are relying upon the Budget and the Intercreditor Agreement in consenting to the 

terms of this Final Order. All references in this Final Order restricting the use of DIP Facility to 

payment of amounts consistent with the Budget shall mean the most recent approved Budget 

applicable to the Non-HUD/Ancillary Debtors and the HUD Debtors, respectively and, further, 

with respect to the HUD Debtors, only to the extent such Budget complies with the limitations of 

this Final Order, the Intercreditor Agreement, and the restrictions and limitations set forth in the 

applicable regulatory agreement by and between each of the HUD Debtors and the secretary of 

HUD.   

 (vii) Roll-up of the Public Credit Prepetition Loan. Without any further action 

by the Owned Portfolio/Ancillary Debtors or any other party, an aggregate amount equal to the 

amount outstanding under the Public Credit Prepetition Loan (in the approximate amount of 

$4,000,000) shall be repaid and refinanced with the proceeds of the DIP Facility, to effect a roll-up 

(the “Roll-Up”) of the entirety of the Public Credit Prepetition Loan into an obligation under the 

DIP Facility under and as further described in the DIP Loan Documents (the “DIP Roll-Up 

Obligations”), provided, however, that only amounts outstanding under the Public Credit 

Prepetition Loan relating solely to the portion of such loan used to refinance any pre-existing 

debt owed by the HUD Debtors to CNB Bank in the principal amount of $1,992,374.60 (the 

“HUD CNB Debt”), plus interest accruing thereon and any proceeds of the DIP Facility utilized 
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by the HUD Debtors, shall be secured by a lien on the HUD Debtor A/R (as defined herein).  As 

set forth herein, the Roll-Up shall be authorized as compensation for, in consideration for, and 

solely on account of, the agreement of the DIP Lender Parties to fund amounts, and provide other 

consideration to the Owned Portfolio/Ancillary Debtors under the DIP Facility and not as 

payments under, adequate protection for, or otherwise on account of, any obligations under the 

Public Credit Prepetition Loan. The DIP Lender Parties would not otherwise consent to the use 

of their Cash Collateral or the subordination of the Public Credit Prepetition Liens and the S&T 

Prepetition Liens to the DIP Liens, and the DIP Lender Parties would not be willing to provide 

the DIP Facility or extend credit to the Owned Portfolio/Ancillary Debtors thereunder without 

the inclusion of the DIP Roll-Up Obligations in the DIP Obligations.  The Owned 

Portfolio/Ancillary Debtors assert that the replacement and refinancing of the Public Credit 

Prepetition Loan through the Roll-Up: (a) will benefit the Owned Portfolio/Ancillary Debtors 

and their estates as a result of the DIP Lender Parties’ agreement to provide “new money” 

availability under the DIP Facility in a manner favorable to the Owned Portfolio/Ancillary 

Debtors, and (b) will enable the Owned Portfolio/Ancillary Debtors to obtain urgently needed 

financing that they need to administer these Chapter 11 Cases and fund their operations. 

 (viii) Good Faith of the DIP Lender Parties and Business Judgment.   

 (a) Willingness to Provide Financing.  The DIP Lender Parties have 

indicated a willingness to provide financing to the Owned Portfolio/Ancillary Debtors subject to: 

(a) entry of this Final Order, acceptable to each DIP Lender Party; (b) approval of the terms and 

conditions of the DIP Facility and the DIP Loan Documents; (c) satisfaction of the closing 

conditions set forth in the DIP Loan Documents; and (d) findings by this Court that the DIP Facility 

is essential to the Owned Portfolio/Ancillary Debtors’ estates, that the DIP Lender Parties are 
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extending credit to the Owned Portfolio/Ancillary Debtors pursuant to the DIP Loan Documents 

in good faith, and that the DIP Lender Parties’ claims, super-priority claims, security interests and 

liens and other protections granted pursuant to this Final Order, the DIP Loan Documents, and the 

Intercreditor Agreement as to the Owned Portfolio/Ancillary Debtors will have the protections 

provided by section 364(e) of the Bankruptcy Code.  Based upon the record presented at the 

Interim Hearing and the Final Hearing, the DIP Facility has been negotiated in good faith and at 

arm’s length between the Owned Portfolio/Ancillary Debtors, on the one hand, and the DIP Lender 

Parties, on the other, with the assistance and counsel of their respective advisors. All of the DIP 

Obligations and all other liabilities and obligations of the Owned Portfolio/Ancillary Debtors 

under the Interim Order, this Final Order, and the DIP Loan Documents shall be deemed to have 

been extended by the DIP Lender Parties in “good faith,” as such term is used in section 364(e) of 

the Bankruptcy Code, and in express reliance upon the protections offered by section 364(e) of the 

Bankruptcy Code. The DIP Lender Parties shall be entitled to the full protection of Section 364(e) 

of the Bankruptcy Code in the event that this Final Order or any provision hereof is vacated, 

reversed, or modified, on appeal or otherwise. 

 (b) Business Judgment.  The terms and conditions of the DIP Facility 

and the DIP Loan Documents, and the interest and fees paid and to be paid thereunder, are fair, 

reasonable, and the best available to the Owned Portfolio/Ancillary Debtors under the 

circumstances, are ordinary and appropriate for secured financing to debtors in possession, reflect 

the Owned Portfolio/Ancillary Debtors’ exercise of prudent business judgment consistent with 

their fiduciary duties, and are supported by reasonably equivalent value and consideration. 

I. Need for Immediate Entry of this Final Order.  The Owned Portfolio/Ancillary 

Debtors have requested immediate entry of this Final Order pursuant to Bankruptcy Rule 
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4001(b)(2).  The permission granted herein to use the proceeds of the DIP Facility is necessary, 

essential, and appropriate to avoid immediate and irreparable harm to the Owned 

Portfolio/Ancillary Debtors. The permission granted herein to use Cash Collateral (and provide 

adequate protection therefor) is necessary, essential, and appropriate to avoid immediate and 

irreparable harm to the Owned Portfolio/Ancillary Debtors.  The Court concludes that entry of this 

Final Order is in the best interests of the Owned Portfolio/Ancillary Debtors’ estates and creditors 

as its implementation will, among other things, allow the Owned Portfolio/Ancillary Debtors to 

preserve and maintain the value of their assets and businesses and satisfy administrative 

obligations in these Chapter 11 Cases. 

J. Formation of the Official Committee.  An Official Committee of Unsecured 

Creditors was appointed in the Chapter 11 Cases on August 12, 2024 (the “Committee”). 

Based upon the foregoing findings and conclusions, and upon the record made before the 

Court at the Interim Hearing and the Final Hearing, and good and sufficient cause appearing 

therefor; 

IT IS HEREBY ADJUDGED AND ORDERED that: 

1. Motion Granted.  The Motion is granted, the financing as set forth in this Final 

Order is authorized and approved, and the Owned Portfolio/Ancillary Debtors’ use of Cash 

Collateral on a final basis is authorized, subject to the terms and conditions set forth in this Final 

Order, the Intercreditor Agreement, and the DIP Loan Documents. 

2. Authorization of the DIP Facility.  The DIP Facility is hereby approved as set forth 

herein. The Owned Portfolio/Ancillary Debtors’ execution and delivery of the DIP Loan 

Documents and the Intercreditor Agreement are authorized on a final basis, and the Owned 

Portfolio/Ancillary Debtors are authorized to incur and to perform the obligations in accordance 
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with, and subject to, the terms of this Final Order, the Intercreditor Agreement, and the DIP Loan 

Documents, and to deliver all instruments, certificates, agreements, and documents which may be 

required or necessary for the performance by the Owned Portfolio/Ancillary Debtors under the 

DIP Facility and the creation and perfection of the DIP Liens described in and provided for by this 

Final Order and the DIP Loan Documents.  The Owned Portfolio/Ancillary Debtors are hereby 

authorized and directed to pay, in accordance with this Final Order, the principal, interest, fees, 

payments, expenses, and other amounts all to the extent provided in this Final Order or the DIP 

Loan Documents, and the Non-HUD/Ancillary Debtors are hereby authorized and directed to pay, 

in accordance with this Final Order, the Transaction Expenses (as defined in the DIP Loan 

Agreement).  All collections and proceeds, whether from ordinary course collections, asset sales, 

debt or equity issuances, insurance recoveries, condemnations, or otherwise, will be deposited 

and applied as required by this Final Order, the Intercreditor Agreement, and the DIP Loan 

Documents. Upon entry of this Final Order, the DIP Loan Documents and Intercreditor 

Agreement shall represent valid and binding obligations of the Owned Portfolio/Ancillary 

Debtors, enforceable against each of their respective estates in accordance with their terms and 

this Final Order.  The DIP Loan Documents may from time to time be amended, modified, or 

supplemented by the parties thereto without further order of this Court if the amendment, 

modification, or supplement is (a) non-material to the Owned Portfolio/Ancillary Debtors, (b) in 

accordance with the DIP Loan Documents, and (c) with respect to the HUD Debtors, receives the 

advance written consent of KeyBank and HUD.  Any other amendment, modification, or 

supplement to the DIP Loan Documents shall require approval of this Court.   

3. Authorization to Borrow. To prevent immediate and irreparable harm to  

the Owned Portfolio/Ancillary Debtors’ estates, from the entry of this Final Order through and 
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including the DIP Termination Date (as defined below), and subject to the terms, conditions, 

limitations on availability and reserves (as applicable) set forth in the DIP Loan Documents and 

this Final Order, the Owned Portfolio/Ancillary Debtors are hereby authorized, on a final basis, to 

request, and the DIP Lender Parties are hereby authorized to make, a New Money DIP Loan in an 

amount not to exceed $2,800,000.00, the proceeds of which shall be used in accordance with the 

DIP Loan Agreement, the Budget, and the provisions of this Final Order.  DIP Advances shall be 

made as needed in accordance with the Budget (i.e., not in a lump sum).  “DIP Termination Date” 

shall mean the date on which an “Event of Default” (as defined in the DIP Loan Agreement or in 

this Final Order) occurs.  For the avoidance of doubt, the delivery of a Cut-Off Time Notice (as 

defined in the Intercreditor Agreement) shall constitute an Event of Default under the DIP Loan 

Documents and this Final Order.   

4. DIP Obligations. The DIP Loan Documents, Intercreditor Agreement, and this Final 

Order shall constitute and evidence the validity and binding effect of the DIP Obligations, which 

shall be enforceable against the Owned Portfolio/Ancillary Debtors, their estates and any 

successors thereto, including any trustee appointed in the Chapter 11 Cases of the Owned 

Portfolio/Ancillary Debtors, or in any case under Chapter 7 of the Bankruptcy Code upon the 

conversion of any of the Chapter 11 Cases of the Owned Portfolio/Ancillary Debtors, or in any 

other proceedings superseding or related to any of the foregoing (collectively, the “Successor 

Cases”). Upon entry of this Final Order, the DIP Obligations will include all loans, and any other 

indebtedness or obligations, contingent or absolute, which may now or from time to time be owing 

by any of the Owned Portfolio/Ancillary Debtors to the DIP Lender Parties, in each case, under, or 

secured by, the DIP Loan Documents or this Final Order, including all principal, accrued interest, 

costs, fees, expenses and other amounts under the DIP Loan Documents. The Owned 
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Portfolio/Ancillary Debtors shall be jointly and severally liable for the DIP Obligations. The DIP 

Obligations shall be due and payable, without notice or demand, and the use of Cash Collateral 

shall automatically cease on the DIP Termination Date except as provided in Paragraph 22 herein. 

Upon entry of this Final Order, no obligation, payment, transfer, or grant of collateral security 

hereunder or under the DIP Loan Documents (including any DIP Obligations or DIP Liens (as 

defined below), and including in connection with any adequate protection provided to the DIP 

Lender Parties hereunder) shall be stayed, restrained, voidable, avoidable, or recoverable, under the 

Bankruptcy Code or under any applicable law (including under sections 502(d), 544, and 547 to 

550 of the Bankruptcy Code or under any applicable state Uniform Voidable Transactions Act, 

Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act, or similar statute or 

common law), or subject to any avoidance, reduction, setoff, recoupment, offset, 

recharacterization, subordination (whether equitable, contractual, or otherwise), counterclaim, 

cross-claim, defense, or any other challenge under the Bankruptcy Code or any applicable law or 

regulation by any person or entity. 

5. DIP Liens. In order to secure the DIP Obligations, effective immediately upon entry 

of this Final Order, pursuant to sections 361, 362, 364(c)(2), 364(c)(3), and 364(d) of the 

Bankruptcy Code, the DIP Lender Parties (solely in their capacity as such) are hereby granted, 

continuing, valid, binding, enforceable, non-avoidable, and automatically and properly perfected 

postpetition security interests in and liens on (collectively, the “DIP Liens”) all real and personal 

property and other assets, whether now existing or hereafter arising and wherever located, tangible 

and intangible, of each of the Non-HUD/Ancillary Debtors and their bankruptcy estates, and in 

certain limited assets of each of the HUD Debtors and their bankruptcy estates as provided for in 

this Final Order and the Intercreditor Agreement (collectively, the “DIP Collateral”), including, 
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without limitation:  (a) all cash, cash equivalents, deposit accounts, securities accounts, accounts, 

other receivables (including credit card receivables, all Health-care insurance receivables, 

Medicaid and Medicare receivables, Veterans Administration receivables, or other governmental 

receivables) and all proceeds of any of the foregoing (“Accounts Receivable”), (b) chattel paper, 

contract rights, inventory (wherever located), instruments, documents, securities (whether or not 

marketable) and investment property (including all of the issued and outstanding capital stock of 

each of its subsidiaries), hedge agreements, furniture, fixtures, equipment (including documents 

of title), goods, franchise rights, trade names, trademarks, servicemarks, copyrights, patents, 

license rights, intellectual property, general intangibles (including, for the avoidance of doubt, 

payment intangibles), rights to the payment of money (including tax refunds and any other 

extraordinary payments), supporting obligations, guarantees, letter of credit rights, causes of action 

(but excluding commercial tort claims), and all substitutions, indemnification rights, all present 

and future intercompany debt, fee interests in real property owned by the Non-HUD/Ancillary 

Debtors, books and records related to the foregoing, accessions and proceeds of the foregoing, 

wherever located, including insurance or other proceeds; (c) all owned real property interests, 

leased real property (including, for the avoidance of doubt, any ground leases), and all proceeds of 

all of such real property or other interests of the Non-HUD/Ancillary Debtors; (d) actions brought 

under section 549 of the Bankruptcy Code to recover any post-petition transfer of DIP Collateral 

and the proceeds thereof; (e) the proceeds (the “Avoidance Proceeds”) of any claims or causes of 

action under chapter 5 of the Bankruptcy Code or any other avoidance actions under the 

Bankruptcy Code or state law of the Owned Portfolio/Ancillary Debtors and their estates (the 

“Avoidance Actions”) (other than actions brought pursuant to section 549 of the Bankruptcy 

Code), but not the Avoidance Actions themselves, and only to the extent necessary to secure 
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repayment of the New Money DIP Loan and only after the DIP Lenders first exhausted all 

commercially reasonable efforts to collect against the existing DIP Collateral; (f) all Prepetition 

Collateral other than the KeyBank Prepetition Collateral not constituting HUD Debtor A/R (as 

defined below); (g) all other DIP Collateral whether or not subject to valid, perfected, enforceable, 

and unavoidable liens on the Petition Date; and (h) to the extent not otherwise included, all 

proceeds, insurance claims and other rights to payments not otherwise included in the foregoing 

and proceeds and products of the foregoing and all accessions to, substitutions and replacements 

for, and rent and profits of, each of the foregoing.  For the avoidance of all doubt, the DIP Collateral 

shall not include, and the DIP Liens shall not extend to encumber any KeyBank Prepetition 

Collateral or any other property of the HUD Debtors except, that from and after the date of this 

Final Order, the DIP Collateral shall include Accounts Receivable of the HUD Debtors (“HUD 

Debtor A/R”), excluding HUD Debtor A/R (including proceeds thereof) to the extent required 

under the Prepetition KeyBank Loan Documents for the funding of any reserve or escrow, 

including but not limited to any replacement reserve, tax escrow, or insurance escrow under this 

Final Order.  

6. DIP Lien Priority. The DIP Liens securing the DIP Obligations are valid,  

automatically perfected, non-avoidable, senior in priority, and superior to any security, mortgage, 

collateral interest, lien, or claim to any of the DIP Collateral, except that (notwithstanding any other 

term or provision of this Final Order, the DIP Loan Documents, or any of them) the DIP Liens shall 

be subject and subordinate to the S&T Prepetition Liens and the Carve-Out as set forth in this Final 

Order. Subject in all respect to the Carve-Out, the DIP Liens shall consist of and be protected by 

the provisions of this Final Order, including the following: 
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(i) Priming DIP Liens on Prepetition Collateral. Valid, binding, continuing, 

enforceable, and fully perfected, first priority (subject to Prepetition Permitted Liens, including the 

KeyBank Prepetition Liens, but only to the extent such permitted prior liens are senior by operation 

of law to the S&T Prepetition Liens and/or the Public Credit Prepetition Liens and subject to the 

Intercreditor Agreement) security interests and liens upon all DIP Collateral which is S&T 

Prepetition Collateral and/or Public Credit Prepetition Collateral, or HUD Debtor A/R, which 

security interests in and liens upon, pursuant to Section 364(d)(1) of the Bankruptcy Code, shall 

be prior and senior in all respects to (i) the security interests and liens in favor of DIP Lender 

Parties with respect to DIP Collateral, other than the S&T Prepetition Liens (but the DIP Liens 

shall be junior to the S&T Prepetition Liens), (ii) the Adequate Protection Liens with respect to 

the DIP Collateral, and (iii) any security interest in, or other lien upon, any DIP Collateral that on 

the Petition Date was not a properly perfected, valid, enforceable and unavoidable security interest 

or lien.  For avoidance of doubt, the DIP Liens granted under this Final Order shall not prime any 

lien arising from or relating to the real estate taxes or any lien in favor of KeyBank or otherwise 

encumber any of the KeyBank Prepetition Collateral or any other property of the HUD Debtors, 

except the HUD Debtor A/R.   

(ii) Liens Junior to Certain Other Liens. Valid, binding, continuing, 

enforceable, and fully perfected security interests and liens upon all DIP Collateral (including S&T 

Prepetition Collateral) that is not Public Credit Prepetition Collateral (whether such DIP Collateral 

is in existence on, or created, acquired, arising after, the Petition Date), which security interests in 

and liens upon, pursuant to section 364(c)(3) of the Bankruptcy Code, shall be junior to (but only 

to) any properly perfected, valid, unavoidable, and enforceable Prepetition Permitted Liens. 
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(iii) Unencumbered Property. Pursuant to Section 364(c)(2) of the Bankruptcy 

Code, valid, binding, continuing, enforceable, and fully perfected, first priority security interests 

and liens upon all prepetition and post-petition unencumbered real, personal and other property of 

the Non-HUD/Ancillary Debtors whether existing on the Petition Date or thereafter acquired 

(other than Avoidance Actions), that, on or as of the Petition Date or the date acquired (if acquired 

after the Petition Date) is not subject to a properly perfected, valid, enforceable and unavoidable 

lien.  

(iv) First Lien on Avoidance Proceeds. The DIP Lender Parties are hereby 

granted valid, binding, enforceable, non-avoidable, and automatically and properly perfected post-

petition security interests in and liens on Avoidance Proceeds.   

(v) DIP Liens Not Subordinate. Other than as set forth herein, the DIP Liens 

shall not be made subject to or pari passu with any lien or security interest heretofore or hereinafter 

granted in the Chapter 11 Cases or any Successor Cases, and shall be valid and enforceable against 

any trustee or other estate representative appointed in the Chapter 11 Cases or any Successor Cases, 

upon the conversion of any of the Chapter 11 Cases to a case under Chapter 7 of the Bankruptcy 

Code (or in any other Successor Case), and/or upon the dismissal of any of the Chapter 11 Cases or 

Successor Cases. The DIP Liens shall not be subject to Sections 506(c) (subject to entry of a Final 

Order), 510, 549 or 550 of the Bankruptcy Code. No lien or interest avoided and preserved for the 

benefit of the estate pursuant to section 551 of the Bankruptcy Code shall be pari passu with or 

senior to the DIP Liens. In no event shall any person who pays (or through the extension of credit 

to any Owned Portfolio/Ancillary Debtor, causes to be paid) any of the DIP Obligations be 

subrogated, in whole or in part, to any rights, remedies, claims, privileges, liens or priorities granted 

to or in favor of, or conferred upon, the DIP Lender Parties by the terms of any DIP Loan Documents 
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or this Final Order unless and until the DIP Obligations owed to the DIP Lender Parties have been 

indefeasibly paid in full in cash.  

7. DIP Superpriority Claims. Upon entry of this Final Order, and subject to the Carve-

Out, the DIP Lender Parties are hereby granted, pursuant to section 364(c)(1) of the Bankruptcy 

Code, an allowed superpriority administrative expense claim in each of the Chapter 11 Cases of 

the Owned Portfolio/Ancillary Debtors and any Successor Cases (collectively, the “DIP 

Superpriority Claims”) for all DIP Obligations: (a) having priority over any and all 

administrative expense claims and unsecured claims against the Owned Portfolio/Ancillary 

Debtors or their estates in any of the Chapter 11 Cases and any Successor Cases, at any time 

existing or arising, of any kind or nature whatsoever, including administrative expenses of the 

kinds specified in or ordered pursuant to Bankruptcy Code sections 105, 326, 328, 330, 331, 

503(b), 506(c) (subject to entry of a Final Order), 507, 546(c), 726, and 1114, and any other 

provision of the Bankruptcy Code, as provided under section 364(c)(1) of the Bankruptcy Code; 

and (b) which shall at all times be senior to the rights of the Owned Portfolio/Ancillary Debtors 

and their estates, and any successor trustee or other estate representative to the extent permitted by 

law. The DIP Superpriority Claims shall for purposes of Section 1129(a)(9)(A) of the Bankruptcy 

Code and except as provided at Paragraph 24 below, be considered administrative expenses on a 

joint and several basis allowed under Section 503(b) of the Bankruptcy Code and shall be payable 

from all prepetition and post-petition property of the Owned Portfolio/Ancillary Debtors and all 

proceeds thereof, including, without limitation, the Avoidance Proceeds. 

8. No Obligation to Extend Credit. The DIP Lender Parties shall have no obligation 

to make any loan or advance, or to issue, amend, renew or extend any letters of credit or bankers’ 

acceptance under the DIP Loan Documents, unless all of the conditions precedent to the making 
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of such extension of credit or the issuance, amendment, renewal, or extension of such letter of 

credit or bankers’ acceptance under the DIP Loan Documents and this Final Order have been 

satisfied in full or waived by the DIP Lender Parties. 

9. Use of Proceeds of DIP Facility. From and after the Petition Date, the Owned 

Portfolio/Ancillary Debtors shall use advances of credit under the DIP Facility, in accordance with 

the Budget (subject to such variances as are permitted under this Final Order), only for the purposes 

specifically set forth in this Final Order, the Intercreditor Agreement (as applicable), and the DIP 

Loan Documents, and in compliance with the terms and conditions in this Final Order and the DIP 

Loan Documents. 

10. DIP Roll-Up Obligations.  Without any further action by the Owned 

Portfolio/Ancillary Debtors or any other party, and as a condition to the provision of liquidity 

under the DIP Facility, the DIP Roll-Up Obligations shall be deemed to have replaced and 

refinanced the Public Credit Prepetition Loan and shall automatically constitute DIP Obligations 

provided, however, that only amounts outstanding under the Public Credit Prepetition Loan 

relating solely to the portion of such loan used to refinance the HUD CNB Debt, plus any interest 

accrued thereon and any proceeds of the DIP Facility utilized by the HUD Debtors shall be 

secured by liens on HUD Debtor A/R. 

11. Authorization to Use Cash Collateral.  The Owned Portfolio/Ancillary Debtors are 

authorized to use Cash Collateral as set forth in this Final Order commencing from the Petition 

Date through and including any Termination Date (as defined below), subject to the terms and 

conditions of this Final Order and solely in accordance with the 13-week cash flow forecasts of 

cash receipts and disbursements of (i) the Non-HUD/Ancillary Debtors on a consolidated basis, or 

(ii) the HUD Debtors on a consolidated basis, in each case, for the period commencing on the 
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Petition Date, attached as Exhibits 3(a) and 3(b), respectively, to this Final Order (Exhibits 3(a) 

and 3(b) attached hereto, and any updated budget as required by Paragraph 16(a), as applicable, 

the “Budget”), which Budget shall be reasonably acceptable in form and substance to the 

Prepetition Secured Parties, the acceptance of which must be confirmed in writing.  

12. Adequate Protection for the Prepetition Secured Parties.  Pursuant to sections 361, 

362, 363(c)(2), 363(e), 364(d) and 507 of the Bankruptcy Code, the Prepetition Secured Parties 

are entitled to adequate protection of their interests in the Prepetition Collateral, including the Cash 

Collateral, in an amount equal to the aggregate diminution (if any) in the value of the Prepetition 

Secured Parties’ interest in the Prepetition Collateral from and after the Petition Date for any 

reason provided for under the Bankruptcy Code (such diminution in value, the “Adequate 

Protection Amount”).  As adequate protection for the Adequate Protection Amount, and solely 

to the extent of same, the Prepetition Secured Parties are hereby granted the following 

(collectively, the “Adequate Protection Obligations”), subject to payment of the Carve-Out: 

(i) Adequate Protection Liens. Subject only to the terms of this Final Order, 

pursuant to sections 361 and 363(e) of the Bankruptcy Code and in consideration of the stipulations 

and consents set forth herein, the Owned Portfolio/Ancillary Debtors hereby grant to the 

Prepetition Secured Parties, solely to the extent of any diminution in value of the Prepetition 

Collateral, valid, binding, enforceable, non-avoidable, and automatically perfected, nunc pro tunc 

to the Petition Date, replacement liens on and security interests in (the “Adequate Protection 

Liens”) the post-petition property of the Owned Portfolio/Ancillary Debtors of the same priority, 

extent and amount as the Prepetition Secured Parties’ prepetition interest in the Prepetition 

Collateral, together with any proceeds, products or profits of the foregoing, whether arising under 

section 552(b) of the Bankruptcy Code or otherwise (the “Adequate Protection Collateral”), 
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provided that the Adequate Protection Collateral shall not include Avoidance Actions or 

Avoidance Proceeds and provided, further, that as supplemental adequate protection, KeyBank 

shall also hold supplemental Adequate Protection Liens (“Supplemental Adequate Protection 

Liens”) in and to the post-petition property of the Non-HUD/Ancillary Debtors, together with any 

proceeds, products or profits of the foregoing, whether arising under Section 552(b) of the 

Bankruptcy Code or otherwise (“Supplemental Adequate Protection Collateral”). The 

Adequate Protection Liens are subject or subordinate only to the Carve-Out and Prepetition 

Permitted Liens, if any, and the Supplemental Adequate Protection Liens shall be subject or 

subordinate to the Carve-Out, Prepetition Permitted Liens (if any), the DIP Liens, the S&T 

Prepetition Liens and the Public Credit Prepetition Liens. Subject to Paragraph 14 hereof, the 

Adequate Protection Liens/Supplemental Adequate Protection Liens shall not be subject or 

subordinate to or made pari passu with (a) any lien or security interest that is avoided and 

preserved for the benefit of the Owned Portfolio/Ancillary Debtors’ estates under section 551 of 

the Bankruptcy Code, (b) any intercompany claim, whether secured or unsecured, of any Owned 

Portfolio/Ancillary Debtors or any domestic or foreign subsidiary or affiliate of any Owned 

Portfolio/Ancillary Debtors, or (c) any other lien or security interest under sections 361 or 363 of 

the Bankruptcy Code or otherwise, except as expressly provided in this Final Order, including with 

respect to the DIP Liens. 

(ii) Adequate Protection Superpriority Claims.  The Prepetition Secured Parties 

are hereby granted, subject only to the Carve-Out and (solely with respect to the Owned 

Portfolio/Ancillary Debtors) junior only to the DIP Superpriority Claim, allowed superpriority 

administrative expense claims (the “Adequate Protection Superpriority Claims”) as provided 

for in section 507(b) of the Bankruptcy Code, payable from and having recourse to all prepetition 
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and post-petition property of the Owned Portfolio/Ancillary Debtors against whom they have valid 

Prepetition Liens and all proceeds thereof.  Subject only to the Carve-Out and DIP Superpriority 

Claim, and except as otherwise provided below, the Adequate Protection Superpriority Claims 

shall have priority over any and all other administrative expenses pursuant to the Bankruptcy Code 

(including the kinds specified in or arising or ordered pursuant to sections 105(a), 326, 328, 330, 

331, 503(b), 506(c) (subject to entry of a Final Order), 507, 546(c), 552(b) (subject to the entry of 

a Final Order), 726, and 1114 of the Bankruptcy Code or otherwise, whether or not such expenses 

or claims may become secured by a judgment lien or other nonconsensual lien, levy, or attachment) 

and all other claims against the Owned Portfolio/Ancillary Debtors or their estates in any 

Successor Cases, at any time existing or arising, of any kind or nature whatsoever.  Other than the 

Carve-Out and the DIP Superpriority Claims, no cost or expense of administration of the Chapter 

11 Cases shall be senior to, or pari passu with, the Adequate Protection Superpriority Claims. 

(iii) Adequate Protection Payments.  The Prepetition Secured Parties shall, as set 

forth below, receive from the Owned Portfolio/Ancillary Debtors against whom they have 

Prepetition Liens the following payments (collectively, “Adequate Protection Payments”): the 

Owned Portfolio/Ancillary Debtors shall pay in full, in cash and in immediately available funds, 

as and when such payments would have come due under the Prepetition Loans had the Chapter 11 

Cases not been commenced, including but not limited to, all interest, fees, and other amounts, as 

applicable, which shall accrue and be payable at the applicable interest rate set forth, and at the 

times provided for, in the Prepetition Loan Documents. 

(iv) Payment of Fees and Expenses.  The Owned Portfolio/Ancillary Debtors 

shall pay the fees, costs and expenses of the Prepetition Secured Parties in the manner set forth in 

Paragraph 13 below.  In the event of a successful Challenge to a Prepetition Secured Party’s 
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Prepetition Secured Liens and entry of a final order holding such Prepetition Secured Party was 

not entitled, pursuant to section 506(b) of the Bankruptcy Code, to payment of the fees, costs, 

expenses or interest as set forth in Paragraphs 12(iii) or 12(iv) of this Final Order, then the 

Prepetition Secured Parties shall apply any and all such payments to reduce dollar-for-dollar the 

unpaid principal balance of the Prepetition Secured Obligations. 

(v) Reporting.  The Owned Portfolio/Ancillary Debtors shall cooperate with, 

and to the extent appropriate, comply with all reporting requirements set forth in the Prepetition 

Loan Documents.  In addition, the Owned Portfolio/Ancillary Debtors shall provide such 

additional reporting as the Prepetition Secured Parties, the Committee and/or HUD shall 

reasonably require. 

(vi) In addition to, and without limiting, whatever rights to access the Prepetition 

Secured Parties have under the Prepetition Loan Documents, respectively, the Owned 

Portfolio/Ancillary Debtors shall permit representatives, agents, and employees of the Prepetition 

Secured Parties to have reasonable access to: (a) inspect the Owned Portfolio/Ancillary Debtors’ 

assets and properties during normal business hours; (b) examine the Owned Portfolio/Ancillary 

Debtors’ books and records; and (c) discuss the Owned Portfolio/Ancillary Debtors’ affairs, 

finances, and condition with the Owned Portfolio/Ancillary Debtors’ officers, management, 

financial advisors, attorneys and consultants, provided, however, that the Owned 

Portfolio/Ancillary Debtors shall not be required to disclose to the Prepetition Secured Parties 

information protected by the work product doctrine, the attorney-client privilege or any similar 

privileges.   

(vii) Notwithstanding anything to the contrary contained in the Motion or this 

Final Order, (i) KeyBank’s Cash Collateral can only be used to fund the expenses in the Budget 
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attributable to the HUD Debtors; and (ii) the Adequate Protection Liens and Adequate Protection 

Superpriority Claims granted to each of the Prepetition Secured Parties are specifically limited, in 

each case, to the specific Owned Portfolio/Ancillary Debtors who are borrowers or guarantors of 

such lender (for clarity, the DIP Liens apply to all Non-HUD/Ancillary Debtors and/or the HUD 

Debtors, respectively, and the DIP Superpriority Claims apply to all Owned Portfolio/Ancillary 

Debtors, in each case as expressly set forth in this Final Order).   

13. Payment of Fees and Expenses.  The Owned Portfolio/Ancillary Debtors shall pay 

in cash, without the need for the filing of formal fee applications: (i) immediately upon entry of 

this Final Order, the reasonable professional fees, reasonable expenses, and reasonable 

disbursements (including, but not limited to, the reasonable fees, expenses, and disbursements of 

counsel and third-party consultants, including financial advisors and auditors) incurred by the DIP 

Lender Parties under the DIP Loan Documents and the Prepetition Secured Parties under the 

Prepetition Loan Documents, as applicable, arising prior to the Petition Date in connection with 

the Chapter 11 Cases; (ii) the reasonable professional fees, expenses, and disbursements 

(including, but not limited to, the fees, expenses, and disbursements of counsel and third-party 

consultants, including financial advisors and auditors) incurred by the DIP Lender Parties under 

the DIP Loan Documents and the Prepetition Secured Parties under the Prepetition Loan 

Documents, as applicable, arising subsequent to the Petition Date in connection with the Chapter 

11 Cases; and (iii) any other reasonable fees, costs, and expenses incurred by the DIP Lender 

Parties under the DIP Loan Documents and the Prepetition Secured Parties under the Prepetition 

Loan Documents, as applicable, in connection with the Chapter 11 Cases. Notwithstanding 

anything herein to the contrary, all fees and expenses incurred by the DIP Lender Parties under the 

DIP Loan Documents shall be allocated as set forth in the Budgets. All payments of professional 
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fees, expenses and disbursements authorized under this Paragraph 13 shall be made within ten (10) 

business days (which time period may be extended by the applicable professional) (the “Review 

Period”) after receipt by the Owned Portfolio/Ancillary Debtors, any Committee, and the U.S. 

Trustee of invoices therefor (the “Invoiced Fees”) and without the necessity of filing formal fee 

applications.  The invoices for such Invoiced Fees shall include the total aggregate number of 

hours billed and a summary description (in reasonable detail) of services provided, and the 

expenses incurred by the applicable professional; provided, however, that any such invoice may 

be redacted to the extent necessary to protect privileged, confidential, or proprietary information.  

The Debtors, the Committee and the U.S. Trustee may object to any portion of the Invoiced Fees 

(the “Disputed Invoiced Fees”) within the Review Period setting forth the specific objections to 

the Disputed Invoiced Fees.  The Owned Portfolio/Ancillary Debtors shall pay (i) any Invoiced 

Fees that are not Disputed Invoiced Fees immediately after expiration of the Review Period; and 

(ii) any Disputed Invoiced Fees that the Court approves in a final order requiring payment thereof, 

entered after notice and a hearing, shall be paid within fifteen (15) days after entry of that order. 

14. Effect of Stipulations on Third Parties. 

(i) Generally.  The Owned Portfolio/Ancillary Debtors’ Stipulations are set 

forth in Paragraph C above, which stipulations and admissions are and shall be binding upon the 

Owned Portfolio/Ancillary Debtors and any successors thereto in all circumstances.  The 

stipulations and admissions contained in this Final Order, including without limitation, the Owned 

Portfolio/Ancillary Debtors’ Stipulations, shall also be binding upon the Owned Portfolio/Ancillary 

Debtors’ estates and all other parties in interest, including the Committee or any chapter 7 or 

chapter 11 trustee appointed or elected for any of the Owned Portfolio/Ancillary Debtors (a 

“Trustee”), for all purposes unless (a) the Committee or any other party in interest, no later than (i) 
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October 30, 2024 for any challenge related to Public Credit (the “Public Credit Challenge Period”); 

(ii) October 30, 2024 for any challenge related to S&T (the “S&T Challenge Period”); or (iii) 

November 12, 2024 for any challenge related to KeyBank (the “KeyBank Challenge Period” 

together with the Public Credit Challenge Period and the S&T Challenge Period, each a “Challenge 

Period”), has properly filed an adversary proceeding as required under the Bankruptcy Rules (y) 

challenging the amount, validity, enforceability, priority or extent of the Prepetition Secured 

Obligations or the Prepetition Liens on the Prepetition Collateral securing the Prepetition Secured 

Obligations, or (z) otherwise asserting any other claims, counterclaims, causes of action, 

objections, contests or defenses against the Prepetition Secured Parties on behalf of the Owned 

Portfolio/Ancillary Debtors’ estates ((y) and (z), collectively, referred to herein as “Challenges”), 

and (b) the Court enters a final order in favor of the plaintiff sustaining any such Challenges or 

claim in any such duly filed adversary proceeding; provided, that, as to the Owned 

Portfolio/Ancillary Debtors, all such Challenge(s) are hereby irrevocably waived and relinquished 

effective as of the Petition Date.  The DIP Lenders and Owned Portfolio/Ancillary Debtors shall 

cooperate in good faith with all reasonable requests for information and/or documentation by the 

Committee during its investigation and analysis related to any Challenge, subject to the 

understanding that the DIP Lenders and Owned Portfolio/Ancillary Debtors reserve all rights with 

respect to such information and/or documentation requests and to object to any discovery requests. 

For purposes of clarity, Challenges can be asserted as to all or some (a “Partial Challenge”) of 

the Prepetition Secured Parties, the Prepetition Secured Obligations or the Prepetition Liens, but a 

Partial Challenge shall not extend the Challenge Period as to the Prepetition Secured Parties, the 

Prepetition Secured Obligations or the Prepetition Liens not subject to timely Challenges.  For 

clarity, the DIP Liens securing the New Money DIP Loan are not subject to any Challenge.        
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(ii) Binding Effect.  If no such Challenge is timely filed prior to the expiration 

of the Challenge Period, without further order of the Court: (a) the Owned Portfolio/Ancillary 

Debtors’ Stipulations, admissions and releases contained in this Final Order (including the 

stipulations contained herein and the releases set forth in Paragraph 15 below) shall be binding on 

all parties in interest, including the Owned Portfolio/Ancillary Debtors’ estates, the Committee, 

and any subsequently appointed Trustee, case fiduciary, or successors and assigns; (b) the 

Prepetition Secured Obligations shall constitute allowed claims, not subject to counterclaim, 

setoff, subordination, recharacterization, defense or avoidance, for all purposes in these Chapter 

11 Cases and any subsequent chapter 7 cases; (c) the Prepetition Liens shall be deemed to have 

been, as of the Petition Date, legal, valid, binding, perfected, and with the priority specified in the 

Owned Portfolio/Ancillary Debtors’ Stipulations, and not subject to defense, counterclaim, 

recharacterization, subordination or avoidance; and (d) the Prepetition Secured Parties (and their 

respective agents, affiliates, subsidiaries, directors, officers, representatives, attorneys or advisors) 

shall not be subject to any other or further challenge by any Committee or any other party in 

interest, and any such Committee or party in interest shall be enjoined from seeking to exercise 

the rights of the Owned Portfolio/Ancillary Debtors’ estates, including without limitation, any 

successor thereto (including, without limitation, any estate representative or a Trustee, whether 

such Trustee is appointed or elected prior to or following the expiration of the Challenge Period).  

If any Challenge is timely and properly filed prior to the expiration of the Challenge Period, the 

releases, stipulations and admissions contained in this Final Order, including without limitation, 

in the Owned Portfolio/Ancillary Debtors’ Stipulations, shall nonetheless remain binding and 

preclusive on any Committee and any other person, including any Trustee appointed in any 

Chapter 11 Case(s) or Successor Cases, as applicable, except as to any such findings and 
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admissions that were expressly challenged in the original complaint initiating the adversary 

proceeding and excluding any amended or additional claims that may or could have been asserted 

thereafter through an amended complaint under FRCP 15 or otherwise.  The Owned 

Portfolio/Ancillary Debtors’ Stipulations shall be binding upon the Owned Portfolio/Ancillary 

Debtors, their estates, all parties in interest in the Chapter 11 Cases and their respective successors 

and assigns, including any Trustee or other fiduciary appointed in the Chapter 11 Cases or any 

Successor Cases and shall inure to the benefit of the Prepetition Secured Parties and the Owned 

Portfolio/Ancillary Debtors and their respective successors and assigns.  

(iii) No Standing.  With exception of a Challenge timely initiated by the 

Committee against Public Credit and subject to the terms and conditions set forth in Paragraph 14, 

nothing in this Final Order vests or confers on any person (as defined in the Bankruptcy Code), 

including any Committee, standing or authority to pursue any claim or cause of action belonging 

to the Owned Portfolio/Ancillary Debtors and/or their bankruptcy estates, including, without 

limitation, any Challenge(s) with respect to the Prepetition Loan Documents or the Prepetition 

Secured Obligations.  The filing of a motion seeking standing to file one or more Challenges, 

which attaches a proposed complaint detailing the Challenges, shall extend the Challenge Period 

with respect to that party until two (2) business days after the Court approves the standing motion, 

or such other time period ordered by the Court in approving the standing motion.  Professional 

fees and expenses incurred by the Committee for services rendered to obtain standing to assert a 

Challenge shall not be included in or subject to the Investigation Budgets (as defined in Paragraph 

18).  As to Public Credit, only, this Final Order confers standing on the Committee to pursue a 

Challenge against Public Credit subject to the provisions of Paragraph 14 and prior to expiration 

of the Public Credit Challenge Period. 
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15. Owned Portfolio/Ancillary Debtors’ Waivers and Releases.   

(a) Section 506(c) Claims and 552(b) Equities.  Except for payment of the 

Carve-Out, no costs or expenses of administration which have been or may be incurred in the 

Chapter 11 Cases or any Successor Cases at any time shall be charged against the DIP Lender 

Parties, the Prepetition Secured Parties, their respective claims, the Prepetition Collateral, the DIP 

Collateral, the Adequate Protection Collateral, or the Supplemental Adequate Protection 

Collateral, including Cash Collateral, pursuant to section 506(c) of the Bankruptcy Code without 

the prior written consent of the DIP Lender Parties and/or the Prepetition Secured Parties, 

respectively.  The DIP Lender Parties and the Prepetition Secured Parties shall be entitled to all of 

the rights and benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” 

exception under Bankruptcy Code section 552(b) shall not apply to the DIP Lender Parties and/or 

the Prepetition Secured Parties with respect to proceeds, products, offspring, or profits of any of 

the Prepetition Collateral, the DIP Collateral the Adequate Protection Collateral, and/or the 

Supplemental Adequate Protection Collateral.  

(b) Release of Prepetition Secured Parties. In consideration of and as a 

condition to the Prepetition Secured Parties’ consent to the use of Cash Collateral and providing 

other financial accommodations to the Owned Portfolio/Ancillary Debtors pursuant to the 

provisions of this Final Order, each of the Owned Portfolio/Ancillary Debtors, on behalf of 

themselves, and their respective successors and assigns and such Owned Portfolio/Ancillary 

Debtors’ estate (collectively, “Releasors”), subject only to Paragraph 14 above, hereby absolutely 

releases and forever discharges and acquits (i) the Prepetition Secured Parties, (ii) the respective 

successors, participants, assigns, directors, officers, attorneys, employees, financial advisors, 

consultants and other representatives of the Prepetition Secured Parties, (iii) the present and former 
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shareholders, affiliates, subsidiaries, divisions, and predecessors of the Prepetition Secured Parties 

(the parties identified in clauses (i) through (iii) being hereinafter referred to collectively as 

“Releasees”) of and from any and all claims, demands, causes of action, suits, covenants, 

contracts, controversies, agreements, promises, sums of money, accounts, bills, reckonings, 

damages, and any and all other claims, counterclaims, cross claims, defenses, rights of set-off, 

demands, and liabilities whatsoever (individually, a “Prepetition Released Claim” and 

collectively, the “Prepetition Released Claims”) of every kind, name, nature and description, 

known or unknown, foreseen or unforeseen, matured or contingent, liquidated or unliquidated, 

primary or secondary, suspected or unsuspected, both at law and in equity, which, include, without 

limitation, any so-called “lender liability” claims or defenses, that any Releasor may now or 

hereafter own, hold, have, or claim to have against the Releasees for, upon, or by reason of the 

Prepetition Secured Obligations, the Prepetition Liens, and the Prepetition Loan Documents, 

which arose or may have arisen at any time on or prior to the date of this Final Order; provided, 

that such release shall be effective with respect to the Owned Portfolio/Ancillary Debtors upon 

entry of this Final Order, and shall not be effective with respect to the Owned Portfolio/Ancillary 

Debtors’ estates until the expiration of the applicable Challenge Period. 

(c) Release of DIP Lender Parties.  In consideration of and as a condition to 

the DIP Lender Parties providing the DIP Facility and the DIP Lender Parties’ consent to the use 

of Cash Collateral and providing other financial accommodations pursuant to the provisions of this 

Final Order and the DIP Loan Documents, each of the Releasors hereby absolutely releases and 

forever discharges and acquits (i) the DIP Lender Parties (S&T solely in its capacity as such and 

Public Credit in its capacity as a DIP Lender Party and Prepetition Secured Party), (ii) the 

respective successors, participants, assigns, directors, officers, attorneys, employees, financial 
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advisors, consultants and other representatives of the DIP Lender Parties (S&T solely in its 

capacity as such and Public Credit in its capacity as a DIP Lender Party and Prepetition Secured 

Party), (iii) the present and former shareholders, affiliates, subsidiaries, divisions, and predecessors 

of the DIP Lender Parties (S&T solely in its capacity as such and Public Credit in its capacity as a 

DIP Lender Party and Prepetition Secured Party) (the parties identified in clauses (i) through (iii) 

being hereinafter referred to collectively as “DIP Lender Party Releasees”) of and from any and 

all Prepetition Released Claims of every kind, name, nature and description, known or unknown, 

foreseen or unforeseen, matured or contingent, liquidated or unliquidated, primary or secondary, 

suspected or unsuspected, both at law and in equity, which, include, without limitation, any so-

called “lender liability” claims or defenses, that any Releasor may now or hereafter own, hold, 

have, or claim to have against the DIP Lender Party Releasees for, upon, or by reason of the DIP 

Facility, the DIP Loan, the DIP Loan Documents, the Public Credit Prepetition Loan and the Public 

Credit Prepetition Loan Documents, which arose or may have arisen at any time on or prior to the 

date of this Final Order.  Notwithstanding the foregoing, the DIP Lender Party Releasees who are 

officers or directors and/or other persons in control (in whole or in part) of the Owned 

Portfolio/Ancillary Debtors shall not be released from Prepetition Released Claims that arise from 

such officer, director or other controlling position acting in his/her capacity as an officer, director 

or other controlling position of or over the Owned Portfolio/Ancillary Debtors.  As to the Roll-Up 

portion of the Public Credit DIP Loan, the Release provided in this Section 15(c) shall be effective 

with respect to the Owned Portfolio/Ancillary Debtors only upon entry of this Final Order, and 

shall not be effective with respect to the Owned Portfolio/Ancillary Debtors’ estates until the 

expiration of the Public Credit Challenge Period. 
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16. Budget Reporting and Covenants. 

(a) No later than the Thursday of each calendar week commencing on the first 

Thursday following the second full week after the Petition Date, and every two weeks thereafter, 

the Owned Portfolio/Ancillary Debtors shall deliver to the DIP Lender Parties, the Prepetition 

Secured Parties, HUD, the Committee and their respective counsel an updated Budget for the 

subsequent 13-week period.  The initial Budget and each subsequent Budget shall be in form and 

substance acceptable to the DIP Lender Parties, the Prepetition Secured Parties, and HUD; 

provided, however, that unless and until the DIP Lender Parties and the Prepetition Secured Parties 

have approved such updated budget in their discretion, the Owned Portfolio/Ancillary Debtors 

shall still be subject to and be governed by the terms of the initial Budget or subsequent, updated 

Budget, as applicable, then in effect in accordance with this Final Order. 

(b) Every two (2) weeks following entry of the Interim Order, commencing on 

the first Thursday following the first two full weeks after entry of the Interim Order, the Owned 

Portfolio/Ancillary Debtors shall deliver to the DIP Lender Parties, the Prepetition Secured Parties, 

HUD, the Committee and their respective counsel a variance report comparing, on a line-item 

basis, actual results to the Budget for the previous individual week on a weekly, cumulative, and 

four-week trailing basis. 

(c) The Owned Portfolio/Ancillary Debtors shall test the Budget with respect 

to the cumulative net cash flow on the Thursday following the first two (2) full weeks after entry 

of the Interim Order on a two-week trailing basis (the “Budget Period”) and every other Thursday 

thereafter.  The Owned Portfolio/Ancillary Debtors shall ensure that at no time any of the following 

occur (together, the “Budget Covenants”): (i) a negative variance of 10% or more from the “Cash 

Inflow” set forth in the Budget, to be tested on a cumulative basis over a rolling four (4) week 
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period, provided that, in the event that any “Cash Inflow” budgeted to be received in any rolling 

four (4) week period is not actually received during such period, such “Cash Inflow” shall be 

deemed, for purposes of testing, to have been received during such period if it is received within 

one (1) calendar week after the end of such period; and (ii) a negative variance of 10% or more 

from the “Operating Cash Outflow,” tested every week on a cumulative rolling four (4) week basis; 

provided, however, that in any rolling four (4) week period that “Operating Cash Outflow” is less 

than the budgeted amount for such period, the amount by which “Operating Cash Outflow” is less 

may be carried forward and added to the subsequent period; provided further, however, that 

“Operating Cash Outflow” shall include disbursements made by the Owned Portfolio/Ancillary 

Debtors (including, but not limited to, any payments, expenditures or advances) other than 

disbursements for “Professional Services” as set forth in the Budget. For the avoidance of doubt, 

the Budget shall include a line item for “Professional Services” to be paid by the Owned 

Portfolio/Ancillary Debtors for informational purposes. 

17. Carve-Out.  The Prepetition Liens, the DIP Liens, the DIP Superpriority Claims, 

the Adequate Protection Liens, the Supplemental Adequate Protection Liens, the Adequate 

Protection Superpriority Claims, the Adequate Protection Amount, the Adequate Protection 

Obligations, and the Prepetition Secured Obligations shall be subject only to the right of payment 

of the following expenses (collectively, “Carve-Out”), which, with respect to the HUD Debtors, 

shall be funded only from the HUD Debtor A/R, to the extent provided in this Final Order: 

(i) upon entry of this Final Order, statutory fees payable to the Clerk of the 

Court and the U.S. Trustee pursuant to 28 U.S.C. § 1930(a)(6) with respect to the Owned 

Portfolio/Ancillary Debtors;  
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(ii) the allowed fees and costs of the Owned Portfolio/Ancillary Debtors’ claims 

and noticing agent, subject in all respects to the terms of the Final Order;  

(iii) all unpaid fees, costs, expenses and disbursements incurred or made (the 

“Allowed Professional Fees”) by persons or firms retained by the Owned Portfolio/Ancillary 

Debtors or by the Committee on or after the Petition Date pursuant to section 327, 328, 363, or 

1103 of the Bankruptcy Code (each a “Professional” and collectively, the “Professionals”) in a 

cumulative sum for the period prior to the occurrence of the delivery of a Carve-Out Trigger Notice 

(as defined below), an amount not to exceed the lesser of (A) the aggregate weekly amounts 

budgeted for each such Professionals for such week in accordance with the Budget (to the extent 

a Carve-Out Trigger Notice is delivered mid-week, pro-rated for such week) and (B) the actual 

amount of such Allowed Professional Fees for each Professional incurred on or after the Petition 

Date up through and including the date a Carve-Out Trigger Notice is delivered, subject in all 

respects to the terms of the Final Order (including, but not limited to, Paragraph 17(v) below) and 

the Budgets; and 

(iv) Allowed Professional Fees of Professionals in an aggregate amount not to 

exceed $175,000 incurred after delivery by one of the DIP Lender Parties or the Prepetition 

Secured Parties of written notice (which for the avoidance of doubt may be by electronic mail) of 

the occurrence of an Event of Default to the Owned Portfolio/Ancillary Debtors, the Owned 

Portfolio/Ancillary Debtors’ counsel, the U.S. Trustee, and counsel for any Committee (the 

“Carve-Out Trigger Notice”), to the extent allowed by this Court (the amounts set forth in this 

clause (iv) being the “Post Carve-Out Trigger Notice Cap,” and the amounts set forth in clauses 

(i) through (iv) being the “Carve-Out Cap”).  All Allowed Professional Fees shall be allocated as 

set forth in the Budgets. 
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(v) To the extent the budgeted amounts for a Professional for any Budget period 

exceed the actual fees and expenses incurred by such Professional for that period, the excess may 

be carried forward to later Budget periods or backward to prior Budget periods to be applied to 

any fees or expenses that exceeded the budgeted amounts for such prior or later periods.  Nothing 

in this Final Order shall constitute, or be interpreted to create, any cap or limit on the Allowed 

Professional Fees of any Professionals or the payment thereof from any unencumbered assets of 

the bankruptcy estates.   

18. Excluded Professional Fees.  Notwithstanding anything to the contrary in this Final 

Order, neither the Carve-Out, nor the proceeds of the DIP Collateral, the Adequate Protection 

Collateral, the Supplemental Adequate Protection Collateral, or the DIP Facility shall be used to 

pay any Allowed Professional Fees or any other fees or expenses incurred by any Professional in 

connection with any of the following:  (a) an assertion or joinder in any claim, counter-claim, 

action, proceeding, application, motion, objection, defense, or other contested matter seeking any 

order, judgment, determination, or similar relief: (i) challenging the legality, validity, priority, 

perfection, or enforceability of the Prepetition Secured Obligations or the Prepetition Liens, (ii) 

seeking to invalidate, set aside, avoid, or subordinate, in whole or in part, the Prepetition Secured 

Obligations or the Prepetition Liens, or (iii) preventing, hindering or delaying the Prepetition 

Secured Parties’ assertion or enforcement of any lien, claim, right, or security interest or realization 

upon any Adequate Protection Collateral, in accordance with the terms and conditions of this Final 

Order, (b) a request to use the Cash Collateral on and after the Termination Date, except to the 

extent expressly permitted herein, (c) a request for authorization to obtain debtor-in-possession 

financing or other financial accommodations pursuant to Bankruptcy Code section 364(c) or (d), 

other than from the Prepetition Secured Parties, without the prior written consent of the Prepetition 
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Secured Parties and the DIP Lender Parties, (d) the commencement or prosecution of any action 

or proceeding of any claims, causes of action, or defenses against the Prepetition Secured Parties, 

or any of their respective officers, directors, employees, agents, attorneys, financial advisors, 

consultants, affiliates, successors, or assigns, including, without limitation, any attempt to avoid 

any claim, lien, or interest of, or obtain any recovery from the Prepetition Secured Parties under 

Chapter 5 of the Bankruptcy Code, (e) seeking to amend or modify any of the rights granted to the 

DIP Lender Parties under this Final Order, the DIP Loan Documents, or the Public Credit 

Prepetition Loan Documents, including seeking to use Cash Collateral and/or DIP Collateral on a 

contested basis, (f) objecting to or challenging in any way the DIP Liens, the DIP Obligations, the 

Public Credit Prepetition Liens, the Public Credit Prepetition Loan, the DIP Collateral (including 

Cash Collateral) or, the Public Credit Prepetition Collateral, or any other claims or liens, held by 

the DIP Lender Parties, (g) asserting, commencing, or prosecuting any claims or causes of action 

whatsoever, including any actions under Chapter 5 of the Bankruptcy Code or applicable state law 

equivalents or actions to recover or disgorge payments, against any of the DIP Lender Parties or 

any of their respective affiliates, agents, attorneys, advisors, professionals, officers, directors, 

managers, and employees, (h) litigating, objecting to, challenging, or contesting in any manner, or 

raising any defenses to, the validity, extent, amount, perfection, priority, or enforceability of any 

of the DIP Obligations, the DIP Liens, the Public Credit Prepetition Liens, the Public Credit 

Prepetition Loan, or any other rights or interests of any of the DIP Lender Parties, or (i) seeking to 

subordinate, recharacterize, disallow or avoid the DIP Obligations or the Public Credit Prepetition 

Loan; provided, however, that, subject to the Carve-Out Cap and the Budget, an amount not to 

exceed $35,000 for Public Credit, $35,000 for S&T, and $35,000 for KeyBank (collectively, the 

“Investigation Budgets”), may be used to pay the Allowed Professional Fees of any Committee 
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to investigate (but not prosecute) claims against and/or possible objections with respect to the 

Prepetition Secured Obligations, and the prepetition liens and security interests of, the Prepetition 

Secured Parties (including, without limitation, issues regarding validity, perfection, priority, or 

enforceability of the secured claims of the Prepetition Secured Parties).  Any balance remaining in 

a particular Prepetition Secured Party’s Investigation Budget following expiration of its applicable 

Challenge Period may not be carried over and added to the Investigation Budget for any other 

Prepetition Secured Party.  Nothing herein shall be construed as a consent to the allowance of the 

fees and expenses of any Professional or shall affect the right of the Prepetition Secured Parties to 

object to the allowance and payment of such fees and expenses.  The Owned Portfolio/Ancillary 

Debtors shall be permitted to pay fees and expenses allowed and payable pursuant to an order of 

the Bankruptcy Court under sections 330 and 331 of the Bankruptcy Code, as the same may be 

due and payable, solely to the extent set forth in the Budget and not to exceed the amounts set forth 

in the Budget, provided that any such payment shall be subject to entry of a final order of the 

Bankruptcy Court of each Professional’s final application for allowance of such fees and expenses.  

19. Payment of Carve-Out. 

(i) The Owned Portfolio/Ancillary Debtors shall maintain a segregated account 

with Saul Ewing LLP (“Saul Ewing”) for the payment of Allowed Professional Fees (the “Carve-

Out Reserve Account”), which account shall be funded from cash receipts or on behalf of the 

Owned Portfolio/Ancillary Debtors in accordance with the Budgets on a weekly basis, in advance, 

until the occurrence of a Carve-Out Trigger Notice.  After the Carve-Out Trigger Notice, the 

Carve-Out Reserve Account may continue to be funded, up to the Carve-Out Cap.  From funds in 

the Carve-Out Reserve Account, Saul Ewing shall pay the Professionals the Allowed Professional 

Fees in compliance with an interim compensation procedures order and in the manner set forth in 
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this Final Order in accordance with Budgets; provided, however, prior to payment in full of the 

Prepetition Secured Obligations and termination of the Carve-Out, to the extent that Allowed 

Professional Fees that have accrued from the Petition Date through and including the Carve-Out 

Trigger Notice are less than the amounts funded into the Carve-Out Reserve Account, the excess 

in the Carve-Out Reserve Account shall be (a) first, applied to fund the Post Carve-Out Trigger 

Notice Cap; (b) second, remitted to the DIP Lender Parties to apply to reduce the DIP Obligations 

at the DIP Lender Parties’ sole discretion; and (c) third, remitted to the Prepetition Secured Parties 

to apply to reduce the Prepetition Secured Obligations at the Prepetition Secured Parties’ sole 

discretion.  For the avoidance of doubt, (a) in making payments from the Carve-Out Reserve 

Account, Saul Ewing shall be entitled to conclusively rely upon written certifications of each 

Professional as to the amount due and owing to such Professional from the Carve-Out Reserve 

Account and in accordance with the Budget and shall have no liability to any party based upon its 

reliance on such certifications; and (b) in no circumstances shall Saul Ewing be obligated to pay 

any Professional other than from funds held, from time to time, in the Carve-Out Reserve Account.  

If or when all amounts the Prepetition Secured Parties are obligated to allocate to Professionals for 

the Carve Out under this Final Order have deposited into (and/or have been disbursed to 

Professionals from the Carve-Out Reserve Account, all obligations of the DIP Lender Parties and 

the Prepetition Secured Parties with respect to the Carve-Out shall terminate.   

(ii) The Carve-Out Cap shall be reduced on a dollar-for-dollar basis by the 

amounts actually deposited into the Carve-Out Reserve Account and/or the amounts actually 

disbursed from the Carve-Out Reserve Account on account of the Carve-Out.  To the extent that, 

as of the Carve-Out Trigger Notice, the Carve-Out Reserve Account has not been funded in 

accordance with the Budgets and this Final Order, the DIP Lender Parties and the Prepetition 
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Secured Parties shall remit the difference to the Carve-Out Reserve Account solely from cash 

receipts.  Payment of any amounts on account of the Carve-Out shall not be deemed to reduce the 

DIP Obligations or the Prepetition Secured Obligations, and shall not be deemed to subordinate 

the DIP Lender Parties’ or the Prepetition Secured Parties’ respective liens and security interests 

in the DIP Collateral, the DIP Superpriority Claims, the Adequate Protection Collateral, the 

Supplemental Adequate Protection Collateral, or the Adequate Protection Superpriority Claims to 

any junior pre- or postpetition lien, interest, or claim in favor of any other party.  The DIP Lender 

Parties and the Prepetition Secured Parties shall not, under any circumstance, be responsible for 

the direct payment or reimbursement of any fees or disbursements of any Professionals incurred 

in connection with these Chapter 11 Cases or Successor Cases under any chapter of the Bankruptcy 

Code, and nothing in this Paragraph 19 shall be construed to obligate the DIP Lender Parties or 

the Prepetition Secured Parties, in any way, to pay compensation to or to reimburse expenses of 

any Professional, or to ensure that the Owned Portfolio/Ancillary Debtors have sufficient funds to 

pay such compensation or reimbursement. 

20. Lien Perfection.  This Final Order shall be sufficient and conclusive evidence of 

the validity, perfection, and priority of the DIP Liens, the Adequate Protection Liens, and the 

Supplemental Adequate Protection Liens without the necessity of filing or recording any 

financing statement, deed of trust, mortgage, or other instrument or document which may 

otherwise be required under the law of any jurisdiction or the taking of any other action to validate 

or perfect the DIP Liens, the Adequate Protection Liens, or the Supplemental Adequate 

Protection Liens, or to entitle the DIP Liens, the Adequate Protection Liens or the Supplemental 

Adequate Protection Liens to the priorities granted herein.  Notwithstanding the foregoing, the 

DIP Lender Parties and/or the Prepetition Secured Parties may, in their sole discretion, file such 

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 52 of 143



  

53 
 

financing statements, mortgages, security agreements, notices of liens and other similar 

documents, and are hereby granted relief from the automatic stay of section 362 of the 

Bankruptcy Code in order to do so, and all such financing statements, mortgages, security 

agreements, notices and other agreements or documents shall be deemed to have been filed or 

recorded at the time and on the date of the commencement of the Chapter 11 Cases.  The DIP 

Lender Parties and/or Prepetition Secured Parties may, in their sole discretion, file a photocopy 

of this Final Order as a financing statement with any recording officer designated to file financing 

statements or with any registry of deeds or similar office in any jurisdiction in which any Debtor 

has real or personal property and, in such event, the subject filing or recording officer shall be 

authorized to file or record such copy of this Final Order. 

21. Termination.  The occurrence and continuance of any of the following events, 

unless such occurrence and continuance is waived by the DIP Lender Parties and the Prepetition 

Secured Parties in their respective sole discretion (as applicable), shall constitute a termination 

event (collectively, the “Events of Default”):  

(i) The failure by the Owned Portfolio/Ancillary Debtors to make, or cause to 

be made, any payment under this Final Order to the DIP Lender Parties and/or Prepetition Secured 

Parties when due; 

(ii) The failure by the Owned Portfolio/Ancillary Debtors to deliver to the DIP 

Lender Parties and/or the Prepetition Secured Parties and/or HUD any of the material documents 

or other material information required to be delivered pursuant to this Final Order when due or 

any such documents or other information shall contain a material misrepresentation; 

(iii) The failure by the Owned Portfolio/Ancillary Debtors to comply with any 

Budget Covenants; 
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(iv) The Owned Portfolio/Ancillary Debtors shall grant, create, incur or suffer 

to exist any postpetition liens or security interests other than: (a) those granted pursuant to this 

Final Order; (b) carriers’, mechanics’, operator’s, warehousemen’s, repairmen’s or other similar 

liens arising in the ordinary course of business for amounts outstanding as of the Petition Date, 

even if recorded after the Petition Date; (c) pledges or deposits in connection with workers’ 

compensation, unemployment insurance and other social security legislation; (d) deposits to secure 

the payment of any post-petition statutory obligations, performance bonds and other obligations 

of a like nature incurred in the ordinary course of business; and (e) any Prepetition Permitted Liens;  

(v) An order shall be entered reversing, adversely amending, adversely 

supplementing, staying, vacating, or otherwise adversely modifying any material provision of this 

Final Order without the written consent of the DIP Lender Parties and the Prepetition Secured 

Parties;  

(vi) There shall be a breach by any of the Owned Portfolio/Ancillary Debtors of 

any provisions of this Final Order or the DIP Loan Documents, or the DIP Loan Documents shall 

cease to be in full force and effect or shall have been reversed, modified, amended, stayed, vacated 

or subject to stay pending appeal, in the case of any modification or amendment;  

(vii) A Cut-Off Time Notice shall have been delivered pursuant to the 

Intercreditor Agreement; 

(viii) The Owned Portfolio/Ancillary Debtors file a motion seeking approval to 

create, incur, or suffer to exist any claim that is pari passu with or senior to the DIP Superpriority 

Claims and/or the Adequate Protection Superpriority Claims (other than the DIP Superpriority 

Claims); 
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(ix) The Owned Portfolio/Ancillary Debtors shall create, incur, or suffer any 

other claim which is pari passu with or senior to the DIP Superpriority Claims; 

(x) Except for the DIP Super-priority Claims, the Owned Portfolio/Ancillary 

Debtors shall create, incur, or suffer any other claim which is pari passu with or senior to the 

Adequate Protection Superpriority Claims. 

(xi) The Owned Portfolio/Ancillary Debtors shall fail to achieve any agreed 

milestone (as attached hereto as Exhibit 4) as and when agreed;  

(xii) The Court shall have entered an order dismissing any of the Chapter 11 

Cases;  

(xiii) The filing of a proposed plan of reorganization or liquidation that is not 

acceptable to the Prepetition Secured Parties, HUD, and/or the DIP Lender Parties; 

(xiv) The Court shall have entered an order converting any of the Chapter 11 

Cases to a case under chapter 7 of the Bankruptcy Code or any other chapter of the Bankruptcy 

Code;  

(xv) The Court shall have entered an order authorizing the appointment or 

election of a trustee or examiner with expanded powers or any other representative with expanded 

powers relating to the operation of the businesses in the Chapter 11 Cases;  

(xvi) The Court shall have entered an order granting relief from the automatic 

stay imposed by section 362 of the Bankruptcy Code to any entity other than the DIP Lender 

Parties and the Prepetition Secured Parties with respect to the DIP Collateral, the Adequate 

Protection Collateral or Cash Collateral without the written consent of the DIP Lender Parties and 

the Prepetition Secured Parties;  
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(xvii) A filing by any of the Owned Portfolio/Ancillary Debtors of any motion, 

pleading, application or adversary proceeding challenging the validity, enforceability, perfection 

or priority of the liens securing the DIP Obligations or the Prepetition Secured Obligations or 

asserting any other cause of action against and/or with respect to the DIP Obligations, the 

Prepetition Secured Obligations, the DIP Collateral, the Adequate Protection Collateral, the 

Supplemental Adequate Protection Collateral, Cash Collateral, the DIP Lender Parties or the 

Prepetition Secured Parties (or if the Owned Portfolio/Ancillary Debtors affirmative support any 

such motion, pleading, application or adversary proceeding commenced by any third party);  

(xviii) The Owned Portfolio/Ancillary Debtors shall use Cash Collateral in any 

manner inconsistent with the Budget and the other terms of this Final Order;   

(xix) The HUD Debtors shall use Cash Collateral in any manner inconsistent with 

the applicable regulatory agreements between such HUD Debtor and the Secretary of HUD; 

(xx) The sale or transfer of any assets of any of the Owned Portfolio/Ancillary 

Debtors outside of the ordinary course of business without the prior consent and approval of the 

DIP Lender Parties and the Prepetition Secured Parties or, with respect to the HUD Debtors, HUD;  

(xxi) Impairment or failure to preserve the DIP Obligations, Prepetition Secured 

Obligations, or Adequate Protection Obligations; and 

(xxii) Subject to the rights preserved under Paragraph 14, the Court shall have 

entered an order avoiding, disallowing, subordinating or recharacterizing any claim, lien, or 

interest held by the Prepetition Secured Parties arising under the Prepetition Loan Documents, 

unless (i) the Owned Portfolio/Ancillary Debtors have sought a stay of such order within five (5) 

business days after the date of such issuance, and such order is stayed, reversed or vacated within 
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ten (10) business days after the date of such issuance or (ii) the Prepetition Secured Parties have 

consented to such order in writing. 

22. Rights and Remedies upon Event of Default.  Immediately upon the occurrence of 

an Event of Default, the DIP Lender Parties shall have no obligation to advance any further funds 

under the DIP Facility and/or the DIP Loan Documents.  Additionally, upon the occurrence of 

an Event of Default and upon the DIP Lender Parties or a Prepetition Secured Party providing 

five (5) calendar days written notice (the “Remedies Notice Period”) to the Owned 

Portfolio/Ancillary Debtors, their restructuring counsel, the U.S. Trustee, and counsel to the 

Committee, the Owned Portfolio/Ancillary Debtors’ right to use Cash Collateral in accordance 

with the terms of this Final Order shall be terminated (the date of any such termination, the 

“Termination Date”), provided that the Carve-Out shall survive the Termination Date.  During 

the Remedies Notice Period, the Owned Portfolio/Ancillary Debtors, the U.S. Trustee or any 

Committee may seek an emergency hearing before this Court for the purpose of obtaining an 

order authorizing the Owned Portfolio/Ancillary Debtors’ continued use of Cash Collateral or to 

contest whether an Event of Default has occurred or is continuing, to demonstrate whether any 

Event of Default has been cured, and to raise such other issues as the Court determines to hear.  

Upon the timely filing of such a motion seeking an emergency hearing, the Remedies Notice 

Period shall be extended until the Court issues an order with respect to any expedited motion as 

described in the preceding sentence (including any further period of time the Court may grant in 

any such order), and the Owned Portfolio/Ancillary Debtors or any party in interest shall be 

permitted to use of Cash Collateral only for critical payroll (excluding amounts for key employee 

retention and incentive programs, if any and excluding any payments to ownership, equity or 

insiders other than CEO and CFO) and other critical expenses necessary to keep the Owned 
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Portfolio/Ancillary Debtors’ businesses operating in accordance with the applicable Budget 

during the Remedies Notice Period.  Nothing herein shall limit the ability of the Owned 

Portfolio/Ancillary Debtors to seek authority to use Cash Collateral without the consent of the 

Prepetition Secured Parties and the DIP Lender Parties at any time, and all rights of the 

Prepetition Secured Parties and the DIP Lender Parties to challenge such request are preserved.  

23. Preservation of Rights Granted Under this Final Order.  

(i) Notwithstanding any order dismissing any of the Chapter 11 Cases under 

section 1112 of the Bankruptcy Code (x) the DIP Superpriority Claims, Adequate Protection 

Superpriority Claims, the other administrative claims granted pursuant to this Final Order and the 

DIP Liens and the Adequate Protection Liens and Supplemental Adequate Protection Liens shall 

continue in full force and effect and shall maintain their priorities as provided in this Final Order 

until the respective DIP Obligations and the Adequate Protection Obligations have been paid and 

satisfied in full in cash (and such DIP Superpriority Claims and the Adequate Protection 

Superpriority Claims, the other administrative claims granted pursuant to this Final Order and the 

DIP Liens and the Adequate Protection Liens and Supplemental Adequate Protection Liens shall, 

notwithstanding such dismissal, remain binding on all parties in interest); and (y) the Court shall 

retain jurisdiction, notwithstanding such dismissal, for the purposes of enforcing the claims, liens 

and security interests referred to in clause (x) above. 

(ii) If any or all of the provisions of this Final Order are hereafter reversed, 

modified or stayed, such reversal, stay, or modification shall not affect:  (i) the validity, priority or 

enforceability of any DIP Obligations and Adequate Protection Obligations incurred prior to the 

actual receipt of written notice by the DIP Lender Parties or Prepetition Secured Parties, 

respectively, of the effective date of such reversal, stay or modification; or (ii) the validity, priority 
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or enforceability of the DIP Liens, the Adequate Protection Liens, or the Supplemental Adequate 

Protection Liens. Notwithstanding any such reversal, stay or modification, any use of the Cash 

Collateral or any DIP Obligations or Adequate Protection Obligations incurred by the Owned 

Portfolio/Ancillary Debtors hereunder, as the case may be, prior to the actual receipt of written 

notice by the DIP Lender Parties or Prepetition Secured Parties, respectively, of the effective date 

of such reversal, stay or modification shall be governed in all respects by the original provisions 

of this Final Order, and the DIP Loan Documents and the Prepetition Secured Parties shall be 

entitled to all of the rights, remedies, privileges and benefits granted herein and to the protections 

afforded in section 364(e) of the Bankruptcy Code with respect to all uses of the Cash Collateral 

and all DIP Obligations and Adequate Protection Obligations. 

(iii) Subject to Paragraph 14 of this Final Order and any potential  disgorgement 

as a result of a successful Challenge, any adequate protection payments made pursuant to the 

Interim Order or this Final Order shall not be subject to counterclaim, setoff, subordination, 

recharacterization, defense or avoidance in the Chapter 11 Cases or any subsequent chapter 7 cases 

(other than a defense that the payment has actually been made). 

(iv) Except as expressly provided in this Final Order, the DIP Obligations, the 

Adequate Protection Obligations, the DIP Superpriority Claims, the Adequate Protection 

Superpriority Claims, the DIP Liens, the Adequate Protection Liens, the Supplemental Adequate 

Protection Liens, and all other rights and remedies of the DIP Lender Parties or the Prepetition 

Secured Parties granted by the provisions of this Final Order (and their agreement related to the 

Carve-Out in paragraph 17 of this Final Order) shall survive, and shall not be modified, impaired 

or discharged by the entry of an order converting any of the Chapter 11 Cases to a case under 

chapter 7 of the Bankruptcy Code, dismissing any of the Chapter 11 Cases, or by any other act or 
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omission.  The terms and provisions of this Final Order shall continue in the Chapter 11 Cases, in 

any Successor Cases if the Chapter 11 Cases cease to be jointly administered, or in any superseding 

chapter 7 cases under the Bankruptcy Code, and the DIP Liens, the Adequate Protection Liens, the 

Supplemental Adequate Protection Liens, the DIP Superpriority Claims, the Adequate Protection 

Superpriority Claims, the other administrative claims granted pursuant to this Final Order (but 

continuing to be subject to the Carve-Out in paragraph 17 of this Final Order), and all other rights 

and remedies of the DIP Lender Parties and the Prepetition Secured Parties granted by the 

provisions of this Final Order, respectively, shall continue in full force and effect until all DIP 

Obligations and the Adequate Protection Obligations, respectively, are indefeasibly paid in full in 

cash. 

(v) The DIP Obligations shall not be discharged by the entry of an order 

confirming any plan of reorganization in any of the Chapter 11 Cases, notwithstanding the 

provisions of section 1141(d) of the Bankruptcy Code, unless such obligations have been 

indefeasibly paid in full in cash (other than contingent indemnification obligations for which no 

claim has been asserted), on or before the effective date of such confirmed plan of reorganization, 

unless the DIP Lender Parties have otherwise agreed in writing. 

24. No Marshalling.  The DIP Lender Parties and the Prepetition Secured Parties shall 

not be subject to the equitable doctrine of “marshalling” or any other similar doctrine with respect 

to any of the DIP Collateral and/or the Adequate Protection Collateral (including Cash Collateral); 

provided that the DIP Lender Parties and the Prepetition Secured Parties agree to recover first from 

the sale proceeds of DIP Collateral and Prepetition Collateral securing their respective loans so 

long as no Event of Default has occurred; and provided further that the DIP Lender Parties shall 

not be permitted to seek recourse with respect to any DIP Obligations, DIP Superpriority Claims, 
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or DIP Liens as to any assets of the HUD Debtors (including, without limitation, the HUD Debtor 

A/R) unless and until (a) the DIP Lender Parties have first exhausted all commercially reasonable 

efforts to collect against the DIP Collateral granted to the DIP Lender Parties by the Non-HUD 

Debtors/Ancillary Debtors; or (b) a Cut-Off Time Notice (as defined in the Intercreditor 

Agreement) has been issued by KeyBank or HUD to the DIP Lender Parties.  For purposes of 

subparagraph (b) of this Paragraph 24, the DIP Lender Parties’ right to seek recourse shall be for 

those obligations attributable to the HUD Debtors only.   

25. Binding Effect.  The provisions of this Final Order shall be binding upon all parties 

in interest in the Chapter 11 Cases, including, without limitation, the DIP Lender Parties, the 

Prepetition Secured Parties, the Owned Portfolio/Ancillary Debtors, and their respective successors 

and assigns (including any trustee hereinafter appointed or elected for the estate of any Debtor, an 

examiner appointed pursuant to section 1104 of the Bankruptcy Code, or any other fiduciary 

appointed as a legal representative of the Owned Portfolio/Ancillary Debtors or with respect to the 

property of the estate of any of the Owned Portfolio/Ancillary Debtors) and shall inure to the benefit 

of the DIP Lender Parties, the Prepetition Secured Parties and the Owned Portfolio/Ancillary Debtors 

and their respective successors or assigns. 

26. Modification of Automatic Stay.  The Owned Portfolio/Ancillary Debtors are 

authorized and directed to perform all acts and to make, execute and deliver any and all instruments 

as may be reasonably necessary to implement the terms and conditions of this Final Order and the 

transactions contemplated hereby.  The automatic stay of section 362 of the Bankruptcy Code is 

hereby modified to permit the Owned Portfolio/Ancillary Debtors, the DIP Lender Parties, and each 

of the Prepetition Secured Parties to accomplish the transactions contemplated by this Final Order. 
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27. Headings.  The headings in this Final Order are for purposes of reference only and 

shall not limit or otherwise affect the meaning of this Final Order. 

28. Effectiveness.  This Final Order shall constitute findings of fact and conclusions of 

law and shall take effect immediately upon entry hereof, and there shall be no stay of execution of 

effectiveness of this Final Order.  To the extent that any finding of fact shall be determined to be a 

conclusion of law, it shall be so deemed and vice versa. 

29. No Third-Party Rights.  Except as explicitly provided for in this Final Order, this 

Final Order does not create any rights for the benefit of any third-party, creditor, equity holder or 

any direct, indirect, third-party, or incidental beneficiary. 

30. Good Faith Under Section 364(e) of the Bankruptcy Code; No  

Modification or Stay of this Final Order. The DIP Lender Parties have acted in good faith in 

connection with this Final Order and are entitled to rely upon the protections granted herein and by 

section 364(e) of the Bankruptcy Code. Based on the findings set forth in this Final Order and the 

record made during the Interim Hearing and Final Hearing, and in accordance with section 364(e) 

of the Bankruptcy Code, in the event any or all of the provisions of this Final Order are hereafter 

reargued, reconsidered, reversed, modified, amended, or vacated by a subsequent order of this Court 

or any other court, the DIP Lender Parties are entitled to the protections provided in section 364(e) 

of the Bankruptcy Code to the maximum extent set forth therein. Any such modification, amendment 

or vacatur shall not affect the extent, validity, perfection, priority, allowability, enforceability or non-

avoidability of any advances previously made or made hereunder, or lien, claim or priority 

granted, perfected, authorized or created hereby, unless modification, amendment or vacatur 

pertains to an authorization to obtain credit or incur debt, or to the granting of a priority lien, 

that is stayed pending appeal. Any liens or claims granted to the DIP Lender Parties hereunder 
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arising prior to the effective date of any such modification, amendment or vacatur of this Final 

Order shall be governed in all respects by the original provisions of this Final Order, including 

to all rights, remedies, privileges and benefits granted herein. 

31. Indemnification.  The Owned Portfolio/Ancillary Debtors shall indemnify and hold 

harmless the DIP Lender Parties and their respective shareholders, partners, directors, agents, 

officers, subsidiaries and affiliates, successors and assigns, attorneys and professional advisors, in 

their respective capacities as such, in accordance with and only if and to the extent provided pursuant 

to the terms and conditions of the DIP Loan Agreement. 

32. Proofs of Claim. The DIP Lender Parties will not be required to file proofs of claim 

in any of the Chapter 11 Cases or Successor Cases for any claim allowed herein. Notwithstanding 

any order entered by the Court in relation to the establishment of a bar date in any of the Chapter 11 

Cases or Successor Cases to the contrary, S&T and Public Credit are hereby authorized and entitled, 

in their respective sole discretion, but not required, to file (and amend and/or supplement, as it sees 

fit) a proof of claim and/or aggregate proofs of claim in each of the Chapter 11 Cases or Successor 

Cases with respect to the S&T Prepetition Loan and the Public Credit Prepetition Loan. Any proof 

of claim filed by S&T or Public Credit will also be deemed to constitute the filing of such proof of 

claim in the Chapter 11 Cases of all other Owned Portfolio/Ancillary Debtors against which a claim 

may be asserted under the S&T Prepetition Loan Documents or the Public Credit Prepetition Loan 

Documents, as applicable. Any order entered by the Court in relation to the establishment of a bar 

date in any of the Chapter 11 Cases or Successor Cases shall not apply to any claim of the DIP 

Lender Parties arising under, or in connection with, the DIP Loan Documents, the S&T Prepetition 

Loan Documents, and/or the Public Credit Prepetition Loan Documents, as applicable. 
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33. Survival of Final Order. The provisions of this Final Order and any actions taken 

pursuant hereto shall survive entry of any order which may be entered (i) confirming any chapter 11 

plan or plans of reorganization or liquidation in the Chapter 11 Cases, (ii) converting any of the 

Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code, (iii) to the extent authorized by 

applicable law, dismissing any of the Chapter 11 Cases, (iv) withdrawing of the reference of any of 

the Chapter 11 Cases from the Court, or (v) providing for abstention from handling or retaining of 

jurisdiction of any of the Chapter 11 Cases in the Court.  

34. Controlling Effect of Final Order.  To the extent any provision of this Final Order 

conflicts or is inconsistent with any provision of the Motion, the Interim Order or the DIP Loan 

Documents, the provisions of this Final Order shall control to the extent of such conflict.

35. Order Immediately Effective. Notwithstanding Bankruptcy Rule 6004(h), the terms 

and conditions of this Final Order are effective immediately and enforceable upon its entry.

36. Debtor Authorization to Effectuate Relief.  The Owned Portfolio/Ancillary Debtors 

are authorized to take all actions necessary to effectuate the relief granted in this Final Order in 

accordance with the Motion.

37. Jurisdiction.  This Court retains jurisdiction with respect to all matters arising from 

or related to the implementation, interpretation, and enforcement of this Final Order.

Dated:    __________________, 2024            ______________________________________ 
      Jeffery A. Deller 

United States Bankruptcy Judge  

September 13
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____, 2024            __________________ ____________________________ 
Jeffery A Deller
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DIP LOAN AGREEMENT 
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AMENDED & RESTATED  
DEBTOR-IN-POSSESSION LOAN AND SECURITY AGREEMENT 

 
THIS AMENDED & RESTATED DEBTOR-IN-POSSESSION LOAN AND 

SECURITY AGREEMENT (this “Agreement”), is made and entered into as of September 10, 
2024 (the “Effective Date”), by and among the following parties (the “Parties”): 

 
Guardian Elder Care at Beaver Falls, LLC (“Beaver Falls”), Guardian Elder Care at 

Bethel Park, LLC (“Bethel Park”), Guardian Elder Care at Brockway, LLC (“Brockway”), 
Guardian Elder Care at Greensburg, LLC (“Greensburg”), Guardian Elder Care at Lower 
Burrell, LLC (“Lower Burrell”), Guardian Elder Care at Monongahela, LLC 
(“Monongahela”), Guardian Elder Care at Munhall, LLC (“Munhall”), Guardian Healthcare 
FOR Group, LLC (“FOR Group”), Guardian Healthcare FOR LLC 99% Holdco, LLC 
(“Holdco, LLC”), GEC Beaver Falls Real Estate, LLC (“Beaver Falls RE”), GEC Lower 
Burrell Real Estate, LLC (“Lower Burrell RE”), GEC Munhall Real Estate, LLC (“Munhall 
RE”), GEC Monongahela Real Estate, LLC (“Monongahela RE"), GEC Bethel Park Real 
Estate, LLC (“Bethel Park RE”), GEC Greensburg Real Estate, LLC (“Greensburg RE”), and 
Guardian Healthcare FOR HUD Master Tenant, LLC (“Master Tenant”), each a Pennsylvania 
limited liability company, Guardian Elder Care at Fairmont, LLC (“Fairmont”) and GEC 
Fairmont Real Estate, LLC (“Fairmont RE”), each a West Virginia limited liability company, 
Guardian Healthcare FOR LLC 1% Holdco, Inc. (“Holdco, Inc.”), a Pennsylvania corporation, 
GEC Highland View, LP (“Highland View, LP”), a Pennsylvania limited partnership, Guardian 
Healthcare Pharmacy, LLC, Guardian Healthcare Rehabilitation Services, LLC, and 
Guardian Healthcare Home & Community Services, LLC (each of the foregoing entities a 
“Borrower” and collectively, the “Borrowers”). 

 
And 

 
PUBLIC CREDIT, LLC, a Pennsylvania limited liability company, its successors and 

assigns (“Public Credit”) and S&T BANK, in its capacity as lender (“S&T” and each a “Lender” 
and collectively, the “Lenders”). 

 
And 

 
PUBLIC CREDIT, LLC, as collateral agent for the Lenders (the “DIP Collateral 

Agent”) and S&T BANK, as collection agent for the Lender (“DIP Collection Agent”). 
 

RECITALS 
 

A. On July 29, 2024 (the "Petition Date"), each of the above-referenced Borrowers 
filed a voluntary petition for relief (the "Bankruptcy Cases") under chapter 11 of Title 11 of the 
United States Code (the "Bankruptcy Code") in the United States Bankruptcy Court for the 
Western District of Pennsylvania (the "Bankruptcy Court"), which Bankruptcy Cases are jointly 
administered at Bankruptcy Case No. 24-70299 (JAD) (the "Bankruptcy Case"). Each of the 
Borrowers are operating their respective bankruptcy estates as a debtor in possession. 

 
B. Prior to the Petition Date, Beaver Falls, Bethel Park, Fairmont, Lower Burrell, 
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Monongahela, Munhall, Holdco, Inc., FOR Group, and Holdco, LLC (each a “Prepetition 
Borrower” and collectively, the “Prepetition Borrowers”) executed and delivered to Public Credit 
that certain Revolving Line of Credit Loan Agreement dated as of March 22, 2024 (the “Prepetition 
Credit Agreement”) pursuant to which the Prepetition Borrowers executed a Revolving Line of 
Credit Promissory Note dated as of March 22, 2024 (the “Prepetition Note”) in the amount of 
$4,000,000 (the “Prepetition Loan”).   
 

C. To secure repayment of the Prepetition Loan, the Prepetition Borrowers executed 
and delivered to Public Credit that certain Security Agreement dated as of March 22, 2024 (the 
“Prepetition Security Agreement”) granting Public Credit a security interest in and lien upon the 
collateral described therein (the “Prepetition Collateral”).  Public Credit perfected its interest in 
the Prepetition Collateral by filing UCC-1 Financing Statements with the respective Secretary of 
States for the states in which a Borrower is organized. 
 

D. Borrowers have requested, and the Lenders have agreed to provide, in exchange for 
Liens (as hereinafter defined) on all of the Borrowers’ assets, a secured debtor-in-possession credit 
facility in the aggregate unpaid amount of Six Million Eight Hundred Thousand and 00/100 
Dollars ($6,800,000.00) (the “DIP Facility”) in commitments and loans from the Lenders, which 
shall consist of (a) a new money delayed draw term loan facility (“New Money DIP Loan”) in an 
aggregate principal amount of up to [Two Million Eight Hundred Thousand and 00/100 Dollars 
$2,800,000 (“New Money DIP Ceiling”), and (b) a [Four  Million and 00/100 Dollars 
($4,000,000.00) delayed draw term loan facility to roll up the existing outstanding obligations 
under the Prepetition Credit Agreement (the “Roll Up DIP Loan”, and collectively with the New 
Money Dip Loan, the “DIP Loan”).  
 

E. To secure repayment of the DIP Loan, each Borrower will provide to the DIP 
Collateral Agent for the benefit of the Lenders, pursuant to section 364(c) of the Bankruptcy Code, 
valid, perfected and enforceable Liens on all Assets (collectively, the “Post-Petition Security 
Interest”) of the Borrowers, including Avoidance Proceeds (as defined herein), subject to the 
Carve-Out and with the following priorities: (1)  the DIP Collateral Agent shall receive junior 
Liens on all of the Borrowers’ Assets which were encumbered by existing perfected Liens as of 
the Petition Date; and (2) the DIP Collateral Agent shall receive first priority Liens on all of the 
Borrowers’ post-petition Cash Collateral to the extent the value of the post-petition Cash Collateral 
exceeds the value of the Cash Collateral on the Petition Date.  In addition to the Collateral, any 
amounts owed to the Lenders by the Borrowers in connection with the DIP Loan shall receive, 
subject to the Carve-Out, Superpriority administrative expense status. 
 

F. Certain of the Borrowers and the Lenders entered into that certain DIP Loan and 
Security Agreement dated as of August 1, 2024 the "Existing DIP Credit Agreement").  The 
Borrowers and the Lenders desire to amend and restate the Existing DIP Credit Agreement 
pursuant to the terms and conditions set forth herein. 

 
AGREEMENT 

 
NOW, THEREFORE, in consideration of the foregoing premises and of the mutual and 

independent covenants, promises and undertakings hereinafter set forth, and for other good and 
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valuable consideration, the receipt and legal sufficiency of which are hereby acknowledged, and 
intending to be legally bound, the Parties hereto agree as follows: 

 
 

ARTICLE I – RECITALS; DEFINITIONS AND CERTAIN USAGES 
 

1.1 Recitals.  The foregoing recitals are adopted by reference and made a part of this 
Agreement as though fully restated herein. 

 
1.2 Definitions.  The following words and phrases, when and where used in this 

Agreement, shall have the meanings ascribed to them as follows: 
 

(a) Capitalized terms used in this Agreement but not otherwise defined herein 
shall have the meanings ascribed to them in the DIP Promissory Notes (as hereinafter 
defined), unless the context hereof clearly requires otherwise. 

 
(b) The following words and terms defined in the Uniform Commercial Code 

(as hereinafter defined) shall, unless the context hereof clearly requires otherwise, have the 
same meaning herein as therein provided:  Accounts, Chattel Paper, Commercial Tort 
Claims, Deposit Accounts, Documents, Electronic Chattel Paper, Equipment, Fixtures, 
General Intangibles, Intellectual Property, Goods, Fixtures, Instrument, Inventory, 
Investment Property, Letter-of-Credit Rights, Proceeds and Supporting Indebtedness. 

 
(c) “Affiliate” means with respect to any Person, any other Person that directly 

or indirectly Controls, is Controlled by or is under common Control with such Person.  
 
(d) “Agreement” has the meaning set forth in the preamble to this Agreement. 
 
(e) “Assets” means all of the assets of the Bankruptcy Estate, of any type 

whatseover, whether or not reflected in the financial records of the Borrowers. 
 

(f) “Authorized Offier” shall mean Allen Wilen, Chief Restructuring Officer.   
 

(g) “Avoidance Proceeds” the proceeds from any Avoidance Actions (as 
defined in the DIP Financing Orders). 

 
(h) “Bankruptcy Case” has the meaning set forth in Recitals to this Agreement. 
 
(i) “Bankruptcy Code” has the meaning set forth in Recitals to this Agreement.  
 
(j) “Bankruptcy Court” has the meaning set forth in Recitals to this Agreement.  
 
(k) “Bankruptcy Estate” means the estate of each Borrower created pursuant to 

section 541 of the Bankruptcy Code upon commencement of the Bankruptcy Case. 
 

(l) “Borrower Agent” shall mean Allen Wilen, Chief Restructuring Officer.   
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(m) “Budget” means the budget prepared by the Borrowers in the form attached 

as Exhibit A to this Agreement and initially furnished to the Lenders on the Effective Date 
and which is approved by, and in form and substance satisfactory to each Lender in its sole 
discretion and as the same may be updated, modified or supplemented from time to time 
with each Lender’s consent. 

 
(n) “Business Day” means any day other than a Saturday, Sunday, national 

holiday or other day on which the national or state banks located in the Commonwealth of 
Pennsylvania are authorized to be closed.  

 
(o) “Cash Collateral” means cash, accounts receivable, negotiable instruments, 

documents of title, securities, deposit accounts, or other cash equivalents whenever 
acquired in which the estate and an entity other than the estate have an interest and includes 
the proceeds, products, offspring, rents, or profits of property and the fees, charges, 
accounts or other payments for the use or occupancy of rooms and other public facilities in 
hotels, motels, or other lodging properties subject to a security interest as provided in 
section 552(b) of the Bankruptcy Code, whether existing before or after the commencement 
of a case under the Bankruptcy Code. 

 
(p) “Carve-Out” has the meaning set forth in the DIP Financing Orders. 
 
(q) “CERCLA” means the Comprehensive Environmental Response, 

Compensation and Liability Act (42 U.S.C. § 9601, et seq.), as amended, and all rules, 
regulations and standards issued thereunder.  

 
(r) “Change in Control” means any of the following:  
 

(i) any merger, consolidation, reorganization, recapitalization, or other 
business combination involving any Borrower, in which the equity owners of the 
Borrower immediately prior thereto do not own, directly or indirectly, outstanding 
voting securities representing more than 50% of the combined outstanding voting 
power of the surviving entity in such merger, consolidation, reorganization, 
recapitalization or other business combination, other than a transaction expressly 
contemplated and permitted under this Agreement; 

  
(ii) the sale of all, or substantially all, of the assets of the Borrowers to 

a third party, other than a transaction expressly contemplated and permitted under 
this Agreement; or 

  
(iii) the sale of voting securities of the Borrowers in a transaction or a 

series of related transactions to any Person (or group of Persons acting in concert), 
that results in such Person (or group of Persons) (together with their Affiliates) 
owning more than 50% of the outstanding voting securities of any Borrower.  

 
(s) “Chapter 11 Plan” means any plan of reorganization or liquidation under 
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chapter 11 of the Bankruptcy Code filed by one or more of the Borrowers in a form and 
substance acceptable to each Lender and is in accordance with the terms of the DIP 
Promissory Notes and this Agreement. 

 
(t) “Claim” has the meaning set forth in Section 7.2(a).  

 
(u) “Collateral” means, collectively, all assets of the Borrowers, including 

without limitation, all interests in real property, and Accounts, Chattel Paper, Commercial 
Tort Claims, Deposit Accounts, Documents, Electronic Chattel Paper, Equipment, 
Fixtures, General Intangibles, Goods, Instruments, Inventory, Intellectual Property, 
Investment Property, Letter-of-Credit Rights, Proceeds and Supporting Indebtedness of 
each Borrower, whether now owned or acquired in the future to the DIP Financing Orders 
as security for the Indebtedness.  The Collateral shall include all “Collateral” referenced in 
the DIP Financing Orders, including a first lien and security interest on Avoidance 
Proceeds subject to the terms of the DIP Financing Orders. 
 

(v) “Committee” means any official committee of unsecured creditors 
appointed in the Bankruptcy Case pursuant to section 1102 of the Bankruptcy Code. 

 
(w) “Commitment” means, as to any Lender, such Lenders’ commitment to 

make the New Money DIP Loan under this Agreement.  The initial amount of each 
Lenders’ Commitment is set forth on Annex A 

 
(x) “Condition” means any condition that results in or otherwise relates to an 

Environmental Liability.  
 
(y) “Control”, “Controls” or “Controlled” means the possession by one Person 

of the power to direct or cause the direction of the management or policies of another 
Person through the direct or indirect ownership of equity interests therein or by any other 
arrangement. 
 

(z) “DIP Agents” means collectively the DIP Collection Agent and the DIP 
Collateral Agent.   

 
(aa) “DIP Collateral Agent” means Public Credit in its capacity as DIP Collateral 

Agent for the Lenders hereunder and any successor thereto in such capacity and in its 
capacity as a Lender. 
 

(bb) “DIP Collection Agent” means, S&T at all times prior to payment in full of 
the DIP Promissory Note issued in favor of S&T, and Public Credit at all times after 
payment in full of the DIP Promissory Note issued in favor of S&T, in its capacity as DIP 
Collection Agent for Lenders hereunder and any successor thereto in such capacity and in 
its capacity as a Lender.   

 
(cc) “DIP Financing Orders” means collectively the Interim Order and the Final 

Order. 
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(dd) “DIP Loan” has the meaning set forth in Recitals to this Agreement. 
 
(ee) “DIP Motion” means the The Owned Portfolio/Ancillary Debtors' Motion 

For Interim And Final Orders (I) Authorizing (A) Senior Secured, Superpriority 
Postpetition Financing And (B) The Use Of Cash Collateral ; (II) Granting Adequate 
Protection,  (III) Modifying The Automatic Stay,  And (IV) Granting Related Relief filed by 
the Borrowers in the Bankruptcy Case 

 
(ff) “DIP Promissory Notes” has the meaning set forth in Section 2.1. 
 
(gg) “District Court” means the United States District Court for the Western 

District of Pennsylvania.  
 

(hh) “Draw Request” shall have the meaning given that term in Section 2.1(d) 
herein. 

 
(ii) “Effective Date” means the date set forth in the preamble to this Agreement. 
 
(jj) “Environmental Laws” means all current and future Laws which address, 

are related to, or are otherwise concerned with environmental, health or safety issues 
(including occupational safety and health).  

 
(kk) “Environmental Liabilities” means any obligations or liabilities (whether 

asserted or unasserted, known or unknown, including any notices, claims, complaints, suits 
or other assertions of obligation or liability) that are (a) related to any environmental, health 
or safety issues, and (b) based upon or related to any provision of Environmental Law.  The 
term “Environmental Liabilities” includes (without limitation) (i) fines, penalties, 
judgments, awards, settlements, Losses, damages (including foreseeable and unforeseeable 
consequential damages), costs, fees (including attorneys’ and consultants’ fees), expenses 
and disbursements; (ii) defense and other response to an administrative or judicial action 
(including notices, claims, complaints, Orders, suits and other assertions of liability); and 
(iii) financial responsibility for (x) cleanup costs and injunctive relief, including any 
Removal, Remedial or Response actions, and natural resource damages, and (y) any other 
compliance or Remedial measures.  

 
(ll) “Environmental Permit” means any Permit that is authorized pursuant to an 

Environmental Law.  
 
(mm) “Event of Default” has the meaning set forth in Section 6.1. 

 
(nn) “Final Order” means a final and non-appealable order of the Bankruptcy 

Court, that must be in form and substance acceptable to both Lenders in their respective 
sole and absolute discretion, entered after proper notice, (a) authorizing the Borrowers to 
use Cash Collateral in accordance with the Budget, (b) granting each Lender adequate 
protection, (c) authorizing the Borrowers to borrow funds pursuant to the New Money DIP 
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Loan up to the New Money DIP Ceiling and pursuant to this Agreement and the Post-
Petition Loan Documents, (d) approving the Roll Up DIP Loan in its entirety and without 
being subject to any challenge, (e) providing for the waiver of any rights or remedies 
pursuant to Section 506(c) and 552(b) of the Bankruptcy Code, (f) providing for the waiver 
and release of claims against the DIP Agent and each Lender, (g) providing for no rights 
to marshal the assets of the Borrowers, and (h) affording related relief. 

  
(oo) “Floor” shall mean a per annum rate of interest equal to 0%. 

 
(pp) “Governmental Entity” means any U.S. or non-U.S. federal, state, 

provincial, regional, local or municipal legislative, executive or judicial department, 
commission, board, bureau, agency, office, tribunal, court or other instrumentality, 
governmental or quasi-governmental, public international organization and any applicable 
stock exchange or securities regulatory authority, including without limitation, the United 
States Securities and Exchange Commission. 

 
(qq) “HUD Borrowers” mean Beaver Falls, Beaver Falls RE, Fairmont, 

Fairmont RE, Monongahela, Monongahela RE, and the Master Tenant. 

(rr) “Indebtedness” means all loans, advances, indebtedness, liabilities and 
obligations of every nature of the Borrowers to any Lender, however created, whether now 
existing or hereafter arising and whether direct or indirect, primary or as guarantor or 
surety, absolute or contingent, liquidated or unliquidated, matured or un-matured, 
participated in whole or in part, created by the extension of credit on account of the 
Borrowers under any letter of credit trust agreement, lease overdraft, agreement or 
otherwise, whether or not secured by additional collateral, whether originated with such 
Lender or owed to others and acquired by such Lender by purchase, assignment or 
otherwise, and including, without limitation, all loans, advances, indebtedness and each 
and every obligation or liability arising under or in connection with this Note, the DIP 
Financing Orders and/or the DIP Loan, all obligations to perform or forbear from 
performing acts, and agreements, documents and instruments evidencing, guarantying, 
securing or otherwise executed in connection with any of the forgoing, together with any 
and all renewals, modifications, amendments, restatements, rearrangements, 
consolidations, substitutions, replacements, enlargements and extensions thereof, whether 
for principal, interest (including interest accruing after the maturity of the DIP Loan and 
interest which, but for the filing of a petition in bankruptcy with respect to the Borrowers, 
would have accrued on any Indebtedness, whether or not a claim is allowed against the 
Borrowers for such interest in the related bankruptcy Proceeding), fees, expenses, 
indemnification or otherwise. 

 
(ss) “Indemnified Party” and “Indemnified Parties” have the meanings set forth 

in Section 7.1.  
 
(tt) “Indemnifying Party” has the meaning set forth in Section 7.2(a).  
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(uu) “Interim Order” means an interim order of the Bankruptcy Court, that must 
be in form and substance acceptable to both Lenders in their respective sole and absolute 
discretion, entered after proper notice (a) authorizing the Borrowers to use Cash Collateral 
in accordance with the Budget, (b) granting each Lender adequate protection, 
(c) authorizing the Borrowers (other than the HUD Borrowers) to borrow funds under the 
DIP Loan and pursuant to this Agreement and the Post-Petition Loan Documents during 
the Interim Period in an amount not to exceed the Interim DIP Advance Cap and only to 
the extent authorized by the Interim Order, (d) granting to the DIP Collateral Agent for the 
benefit of the Lenders the Liens and priorities provided for herein to secure payment of the 
Indebtedness owed to the Lenders, and (e) affording related relief.  

 
(vv) “Law” means all United States and non-U.S. federal, state and local laws, 

statutes, rules, regulations, standards, requirements, rules and principles of common law, 
ordinances and codes, now or hereafter in effect, including any judicial and administrative 
interpretations thereof, and all Orders.  

 
(ww) “Lender” or “Lenders” has the meaning set forth in the preamble to this 

Agreement. 
 
(xx) “Lien” means any mortgage, deed of trust, lien, pledge, charge, security 

interest, hypothecation, indenture, preferential right, assignment, option, production 
payment or other lien, encumbrance or collateral security instrument in, on or to, any 
Property or asset; or, the title of any vendor, lessor, lender or other secured party to, or 
interest or title of any Person under, any conditional sale or other title retention agreement, 
capital lease or other agreement with respect to any Property or asset; or, any adverse right 
or interest, defect in title, right of first option, right of first refusal, or similar restriction, 
including any restriction on use, voting, transfer, receipt of income, or exercise of any other 
attribute of ownership; or, the signing of any mortgage, deed of trust, pledge, charge, 
security agreement, hypothecation, indenture, assignment or similar instrument, or the 
signing or filing of a financing statement, personal property security act filing or other 
similar instrument, which names such Person as debtor, or the signing of any security 
agreement or other similar instrument authorizing any other party as the secured party 
thereunder to file any financing statement, personal property security act filing or other 
similar instrument.  A Person shall be deemed to be the owner of any asset that it has placed 
in trust for the benefit of the holders of its indebtedness, which indebtedness is deemed to 
be extinguished under generally accepted accounting practices but for which such Person 
remains legally liable, and such trust shall be deemed to be a Lien. 

 
(yy) “Loan Advances” mean individually or collectively any and all advances on 

account of the New Money DIP Loan made by Lenders from time to time pursuant to this 
Agreement.  

 
(zz)  “Losses” has the meaning set forth in Section 7.1. 
  
(aaa) “Manage” and “Management” mean generation, production, handling, 

distribution, processing, use, storage, treatment, operation, transportation, recycling, reuse 
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and/or disposal, as those terms are defined, construed or otherwise used in Environmental 
Laws.  

 
(bbb) “Material Adverse Change” means any event, development or circumstance 

that has had or could reasonably be expected to have a Material Adverse Effect on the 
operations, assets or properties, or financial condition of any of the Borrowers and/or the 
Bankruptcy Case, taken as a whole. 

 
(ccc) “Material Adverse Effect” means an effect on the business, financial 

condition, results of operations, prospects, properties or other assets of the Borrowers or 
the ability of the Borrowers to perform their material obligations under this Agreement or 
any Post-Petition Loan Documents, which effect, either individually or in the aggregate 
with other such effects is adverse and material.  

 
(ddd) “Maturity Date” means the earlier of: (i) 270 days after the Petition Date; 

(ii) conversion or dismissal of the Bankruptcy Case, (iii) confirmation of a Chapter 11 Plan 
of Reorganization, or (iv) upon an earlier Material Adverse Change in the Bankruptcy 
Case, including, without limitation, the failure of the DIP Financing Orders to be approved  
by the Bankruptcy Court within thirty-five (35) days of the Effective Date, unless extended 
pursuant to a written instrument executed by the DIP Lenders and approved by the 
Bankruptcy Court. 

 
(eee) “Non-HUD Borrowers” means any Bethel Park, Brockway, Greensburg, 

Lower Burrell, Munhall, Bethel Park RE, Highland View, LP, Greensburg RE, Lower 
Burrell RE and Munhall RE. 

 
(fff)  “Order” means any order, injunction, judgment, decree, ruling, writ, 

arbitration decision or award, Permit, license or assessment of a Governmental Entity, 
including any order of the Bankruptcy Court.  

 
(ggg) “Party” and “Parties” have the meanings set forth in the preamble to this 

Agreement.  
 

(hhh) “Periodic Term SOFR Determination Day” shall mean two (2) U.S. 
Government Securities Business Days prior to the first day of each SOFR Rate Interest 
Period; provided, however, that if as of 5:00 p.m. (New York City time) on any Periodic 
Term SOFR Determination Day the Term SOFR Rate has not been published by the Term 
SOFR Administrator, then the Term SOFR Rate will be the Term SOFR Rate as published 
by the Term SOFR Administrator on the first preceding U.S. Government Securities 
Business Day for which such Term SOFR Rate was published by the Term SOFR 
Administrator so long as such first preceding U.S. Government Securities Business Day 
is not more than three (3) U.S. Government Securities Business Days prior to such 
Periodic Term SOFR Determination Day. 

 
(iii) “Permit” means any permit, license, review, certification, approval, 

registration, consent or other authorization issued pursuant to any Law.  
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(jjj) “Person” means any individual, sole proprietorship, partnership, 

corporation, limited liability company, joint venture, unincorporated society or association, 
trust or other legal entity or any Governmental Entity.  

 
(kkk) “Petition Date” has the meaning set forth in the Recitals to this Agreement. 
 
(lll) “Pollutant” includes any substance, material, article or product that is 

defined or otherwise regulated under any Environmental Law as a “toxic” or “hazardous” 
substance, material or waste, a “pollutant,” or a “contaminant,” and including without 
limitation any petroleum product or byproduct, solvent, flammable or explosive material, 
radioactive material, asbestos, polychlorinated biphenyls (“PCBs”), dioxins, 
dibenzofurans, heavy metals, radon gas, mold, mold spores and mycotoxins.  

 
(mmm)“Post-Petition Collateral” means the Collateral securing the Post-Petition 

Security Interest granted under this Agreement to secure the payment of all Indebtedness 
due and owing to the Lender.  The Post-Petition Collateral shall include all “Collateral” as 
referenced in the Final Order, including, but not limited to, Avoidance Proceeds.  

 
(nnn) “Post-Petition Debt” means all principal and interest, and all fees, costs and 

expenses and other amounts payable under the DIP Promissory Note under this Agreement, 
the Indebtedness and/or any other Post-Petition Loan Document.  

 
(ooo) “Post-Petition Loan Documents” means this Agreement, the DIP 

Promissory Note and any other instrument or agreement at any time delivered in connection 
with the foregoing, in each case as the same may be amended or restated from time to time. 

 
(ppp) “Post-Petition Security Interest” has the meaning set forth in the Recitals of 

this Agreement.  
 

(qqq) “Proceeding” means any action, suit, proceeding, claim, arbitration, 
mediation or investigation before any Governmental Entity or before any arbitrator or 
mediator or similar party, or any investigation or review by any Governmental Entity or 
similar party.  

 
(rrr) “Pro Rata Share” means, with respect to a Lenders’ obligation to make the 

New Money DIP Loan or any Loan Advances, 55.3571429% to Public Credit and 
44.6428571% to S&T. 

 
(sss) “Removal”, “Remedial” and Response” actions include the types of 

activities covered by CERCLA and other comparable Environmental Laws, and whether 
the activities are (a) those that might be taken by a Governmental Entity or (b) those that a 
Governmental Entity or any other Person might seek to be taken by a third party who is or 
has been engaged in the Management of Pollutants.  

 
(ttt) “Representative” means the respective officers, directors, members, 
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partners, employees and agents, including without limitation, attorneys, accountants, 
consultants and other representatives designated by the DIP Agent or any Lender.  
 

(uuu) “Required Lender” means, S&T until such time as DIP Promissory Note 
issued in favor of S&T is paid full, and, at all times thereafter, Public Credit.  

 
(vvv) “S&T Prepetition Collateral” means any Cash Collateral from Guardian 

Healthcare Pharmacy, LLC, Guardian Healthcare Rehabilitation Services, LLC and 
Guardian Healthcare Home & Community Services, LLC and any mortgage from the Non-
HUD Borrowers. 

 
(www) “Superpriority” means priority in accordance with the provisions of 

section 364(c)(1) of the Bankruptcy Code over any and all administrative expenses of any 
kind whatsoever including, without limitation, the kind specified in sections 105, 326, 328, 
330, 331, 503(b), 507(a), 507(b), 546(c) or 726 of the Bankruptcy Code.  

 
(xxx) “Tax” and “Taxes” mean any federal, state, local or foreign income, 

alternative or add-on minimum tax, gross income, gross receipts, sales, use, ad valorem, 
value-added (or similar), transfer, franchise, profits, license, withholding, payroll, 
employment, unemployment, social security, disability, estimated, excise, severance, 
stamp, occupation, premium, property, environmental or windfall profit tax, custom, duty 
or other tax of any kind whatsoever (including any interest, penalty, or addition thereto.  

 
(yyy) “Tax Return” means any return, declaration, report or information return or 

statement required to be filed with any Governmental Entity in connection with Taxes, 
including any schedule of attachment thereto and any amendment thereof. 
 

(zzz) “Term SOFR Administrator” shall mean CME Group Benchmark 
Administration Limited (CBA) (or a successor administrator of the Term SOFR Rate 
selected by the Lender in its reasonable discretion). 

 
(aaaa) “Term SOFR Rate” shall mean the one month forward-looking rate per 

annum based on SOFR as administered and published by the Term SOFR Administrator 
on each Periodic Term SOFR Determination Date; provided that, if the Term SOFR Rate 
determined as provided shall ever be less than the Floor, then the Term SOFR Rate shall 
be deemed to be the Floor.  Borrowers understand that Lender may make loans based on 
other rates as well and that the Term SOFR Rate is not necessarily the lowest rate charged 
by Lender on its loans. Lender will tell Borrower the current Term SOFR Rate upon 
Borrower's request. The interest rate change will not occur more often than each month. 
 

(bbbb) “Term SOFR Rate Interest Period” means (i) initially, the period beginning 
on the date of this Note and ending on but not including the first day of the immediately 
succeeding month (“SOFR Change Date”); and (ii)  and thereafter, each one (1) month 
period ending on but not including the day of the SOFR Change Date.  If an Interest Period 
is to end in a month for which there is no day which numerically corresponds to the SOFR 
Change Date, the SOFR Rate Interest Period will end on the last day for such month. 
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(cccc) “Termination Date” has the meaning set forth in Section 8.11.  
 
(dddd) “Transaction Expenses” has the meaning set forth in Section 8.6.  

 
(eeee) “Uniform Commercial Code” means the Uniform Commercial Code as in 

effect in the state in which the applicable Borrower was organized on the date of this 
Agreement and as amended from time to time. 
 

(ffff) “U.S. Government Securities Business Day” shall mean any day except for 
(i) a Saturday, (ii) a Sunday or (iii) a day on which the Securities Industry and Financial 
Markets Association recommends that the fixed income departments of its members be 
closed for the entire day for purposes of trading in United States government securities. 

 
1.3 Certain Usages.  As used in this Agreement: 

 
(a) the meanings of words and phrases used herein are equally applicable to the 

singular and plural forms of those terms where appropriate; and references to the 
masculine, feminine or neuter gender includes each other gender where appropriate; 

 
(b) the word “dollar” or the symbol “$” refers to the legal tender of the United 

States of America; 
 
(c) the words “herein,” “hereof,” “hereto,” “hereunder” and similar words refer 

to this Agreement; and 
 

(d) the captions and headings contained in this Agreement are for convenience 
of reference only and shall not expand, limit or otherwise affect the provisions of this 
Agreement or the interpretation or applicability of such provisions. 
 

ARTICLE II - AMOUNT AND TERMS OF CREDIT 
 

2.1 DIP Loan. 
 

(a) Commitments. On the terms and subject to the conditions and limitations 
hereof and in the DIP Financing Orders, and relying upon the representations and 
warranties in this Agreement and the other Post-Petition Loan Documents, during the 
period from the Effective Date to the Business Day immediately preceding the Maturity 
Date, each Lender agrees to make Loan Advances from time to time to the Borrowers, in 
an aggregate principal amount not to exceed such Lender’s Pro Rata Share of the New 
Money DIP Loan. Borrowers may not repay and reborrow under this Section 2.1(a).  Under 
no circumstances shall the aggregate Loan Advances from the Lenders exceed the New 
Money DIP Ceiling.  To the extent that at any time, for any reason, the outstanding, 
aggregate Loan Advances from Lenders exceeds the New Money DIP Ceiling, Borrowers 
shall be obligated, without further demand or notice, to promptly (but in no event more 
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than one (1) Business Day thereafter) make full payment to each Lender an amount equal 
each Lender’s Pro Rata Share of such excess.   

 
(b) Roll Up DIP Loan.  Subject to the terms and conditions set forth herein, 

upon entry of the Final Order (which, for purposes of certainty, must be in a form and 
substance acceptable to both Lenders in their respective sole and absolute discretion and 
shall include all Borrowers as obligors under the DIP Loan Documents and grant the 
Lenders security interests in all collateral and protections provided in this Agreement), (i) 
an aggregate principal amount of $4,000,000 of the  Prepetition Loan outstanding under 
the Prepetition Credit Agreement held by Public Credit shall be deemed to have 
automatically, without notice or any other action, rolled up into, be substituted and 
exchanged for and be deemed to be the Roll Up DIP Loan of Public Credit and (ii) the 
Roll Up DIP Loan shall be deemed made on the Effective Date and shall constitute a DIP 
Loan for all purposes hereunder and under the Post-Petition Loan Documents in the 
principal amount of $4,000,000.  Any Roll Up DIP Loans deemed made pursuant to this 
section and subsequently repaid or prepaid may not be reborrowed; provided that, for the 
avoidance of doubt, until any Prepetition Loans have been designated as a Roll Up DIP 
Loan hereunder and approved by the Final Order, the Roll Up DIP Loan shall continue to 
constitute a Prepetition Obligation secured by and entitled to the benefits of all Liens and 
security interests created and arising under the Prepetition  Loan Documents, which Liens 
and security interests shall remain in full force and effect on a continuous basis, 
unimpaired, uninterrupted and undischarged, and having the same perfected status and 
priority (until such Prepetition Loans have been designated as a Roll Up DIP Loan 
hereunder and approved by the applicable DIP Orders). In connection with the foregoing, 
the parties hereto that are parties to the Prepetition Loan Documents hereby agree that, 
subject to the terms and conditions set forth in the DIP Financing Orders, the Prepetition 
Loan being substituted and exchanged for Roll Up DIP Loan shall automatically be 
deemed paid in full upon such Prepetition Loan becoming Roll Up DIP Loans hereunder, 
without any further action on the part of any party to such Prepetition Loan Documents.  

 
(c) Availability Period. Subject to the terms and conditions set forth herein, 

during the period commencing with the entry of the Interim Order but prior to the entry of 
the Final DIP Order (the “Interim Period”), the maximum, aggregate amount of Loan 
Advances to be drawn by Borrowers under the DIP Facility shall be limited to $230,000.00 
(the “Interim DIP Advance Cap”) in conformity with the Budget and as approved by the 
Bankruptcy Court in the Interim Order, subject to compliance with the terms, conditions 
and covenants of this Agreement and the other Post-Petition Loan Documents.  All Loan 
Advances made available to the Borrowers during the Interim Period will be due and 
payable on the date that is thirty-five (35) days after the entry of the Interim Order unless 
either (i) the Final Order shall have been entered by the Bankruptcy Court on or before 
such date, or (ii) such payment date is extended by written agreement by and among the 
Borrowers and the Lenders. Subject to the terms and conditions set forth herein, upon the 
Bankruptcy Court’s entry of the Final Order until the Termination Date  and satisfaction 
of any other conditions precedent, the full remaining amount of the New Money DIP Loan 
shall be available to the Borrowers in accordance with the terms of this Agreement. 
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(d) Requests for Loan Advances.  Each request for a Loan Advance shall be 
made to Lenders jointly, in writing, by the Authorized Officer, specifying the date on which 
such Loan Advance is to be made and the amount of such Loan Advance (each a “Draw 
Request”).  Subject to Borrowers’ compliance with the terms and conditions set forth 
herein, each Lender shall make the proceeds of its Pro Rata Share of such Loan Advance 
available to Borrowers not later than 1:00 p.m. Indiana, Pennsylvania time on the date 
requested, by depositing such proceeds in the operating accounts of Borrower Agent 
maintained with Lender or by wire transfer in accordance with instructions from Borrower 
Agent or otherwise in accordance with this Agreement.  Borrowers hereby authorize 
Lender to conclusively rely upon any request made by the Authorized Officer, whether that 
request is made in writing or orally.   

 
(e) Evidence and Repayment. 

 
(i) The DIP Loan shall be evidenced by the following:  (A) a DIP 

Promissory Note executed and delivered by the Borrowers to S&T in the original 
principal amount of One Million Two Hundred Fifty Thousand and 00/100 Dollars 
($1,250,000.00), and (B) an Amended & Restated DIP Promissory Note executed 
and delivered by the Borrowers to Public Credit in the original principal amount of 
Five Million Two Hundred Fifty Thousand and 00/100 Dollars ($5,550,000.00), 
substantially in the form of Exhibit B (collectively, the “DIP Promissory Notes”). 
The DIP Loan shall bear interest in accordance with the appropriate provisions of 
this Agreement and/or the DIP Promissory Notes and be governed by the terms and 
conditions of this Agreement and the DIP Promissory Notes.  

 
(ii) The DIP Promissory Notes and this Agreement shall be the legal, 

valid and binding obligation of the Borrowers, and shall be enforceable against each 
Borrower, jointly and severally, in accordance with their respective terms.  

 
(iii) Each Borrower shall be liable for the repayment, in cash in 

immediately available funds, of the aggregate outstanding principal amount of the 
DIP Loan on the Maturity Date, together with interest as set forth in this Section 
2.1, and all other Post-Petition Debt. 
 
(f) Payments. Continuing monthly thereafter until the Maturity Date, the 

Borrowers shall make monthly payments of interest, only, to each Lender on or before the 
first (1st) day of each month commencing on August 1, 2024.  Upon the Maturity Date, all 
outstanding amounts constituting the Post-Petition Debt shall become immediately due and 
payable by Borrowers to the Lenders without further application to or order of the 
Bankruptcy Court. The Borrowers shall make each payment required to be made under this 
Agreement prior to 5:00 pm (New York, New York time) to the account designated by the 
DIP Collection Agent. If any payment under this Agreement is due on a day that is not a 
Business Day, the date for payment shall be extended to the next succeeding Business Day, 
and, in the case of any payment accruing interest, interest thereon shall be payable for the 
period of such extension. All payments shall be made in the form of immediately available 
funds without setoff or counterclaim to the DIP Collection Agent.   
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(g) Interest.  

 
(i) S&T Interest Rate.  Unless and until there is an Event of Default, 

interest shall accrue on all outstanding principal indebtedness under 
the DIP Promissory Note issued to S&T as follows:  for each Term 
SOFR Rate Interest Period, at a fixed, per annum rate equal to the 
Term SOFR Rate, as determined for such Term SOFR Rate Interest 
Period, plus 5% (“S&T Applicable Interest Rate”).   

 
(ii) Public Credit Interest Rate.  Unless and until there is an Event of 

Default, interest shall accrue on all outstanding principal 
indebtedness under the DIP Promissory Note issued to Public Credit 
shall be a variable rate which adjusts daily based on changes in an 
independent index which is the Prime Rate as published by The Wall 
Street Journal (or such other commercially available source 
providing quotations of Prime Rates as may be designated by Public 
Credit from time to time, the “Prime Rate”), plus 0.00% (the “Public 
Credit Applicable Interest Rate”), provided however, at no time 
shall the Public Credit Applicable Interest Rate be less than 3.75% 
per annum.   

 
(h) Default Interest. Upon the occurrence of an Event of Default, (i) the interest 

shall accrue on all outstanding principal indebtedness under the DIP Promissory Note 
issued to S&T until paid in full (before or after the entry of any judgment) at a rate equal 
to 6% above the S&T Applicable Interest Rate, and (ii) the interest shall accrue on all 
outstanding principal indebtedness under the DIP Promissory Note issued to Public Credit 
until paid in full (before or after the entry of any judgment) at a rate equal to 6% above the 
Public Credit Applicable Interest Rate. 

 
(i) Application of Payments.  The DIP Collection Agent shall apply payments 

received hereunder, the DIP Promissory Notes, and/or the proceeds received on account 
any sale or liquidation of the Collateral (including any proceeds received by the DIP 
Collection Agent from insurance) as follows: 
 

a. first, to the payment of the Transaction Expenses,  
 

b. second, to accrued interest due and payable under the DIP Promissory 
Notes, 

 
c. third, to principal of the DIP Promissory Note issued to S&T until all 

Indebtedness under such DIP Promissory Note is paid in full, and  
 

d. fourth, to principal of the DIP Promissory Note issued to Public Credit 
until all Indebtedness under such DIP Promissory Note is paid in full. 
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(j) Priority and Liens.   
 

(i) With the exception of the HUD Borrowers, the Lenders’ Liens on 
the Post-Petition Collateral shall become effective immediately upon the 
Bankruptcy Court’s entry of the Interim Order and the Lenders’ funding of the 
initial advance of the DIP Loan pursuant to the terms of the Interim Order.  The 
Lenders’ Liens on the Post-Petition Collateral granted by the HUD Borrowers shall 
become effective immediately upon the Bankruptcy Court’s entry of the Final 
Order.  Subject to the Carve-Out, all Liens shall be junior Liens to the extent the 
Borrowers’ assets were encumbered by existing perfected Liens as of the Petition 
Date. Subject to the Carve-Out and S&T Prepetition Collateral, the Lenders shall 
receive first priority Liens on all of the Borrowers’ post-petition Cash Collateral to 
the extent the value of the post-petition Cash Collateral exceeds the value of the 
Cash Collateral on the Petition Date.  The Lenders and each Borrower acknowledge 
and agree that the priority set forth in the preceding sentence shall be applicable 
irrespective of (A) anything to the contrary contained in any other document, filing 
or agreement related to the creation, attachment, perfection or existence of any 
security interest, (B) the time, place, order or method of attachment or perfection 
of any security interest, (C) the time or order of filing or recording of financing 
statements, deeds of trust or other documents, filed or recorded to perfect security 
interests or (D) any statutes, rules of law, or judicial interpretations to the contrary.  

 
(ii) Upon entry of the Interim Order, all of the Indebtedness owed to the 

Lenders shall constitute an allowed administrative expense of the Borrowers in their 
Bankruptcy Cases, except for the HUD Borrowers. Upon entry of the Final Order, 
all of the Indebtedness owed to the Lenders shall constitute an allowed 
administrative expenses of all Borrowers, including the HUD Borrowers.  Such 
administrative expense shall, subject to the Carve-Out, have Superpriority and shall 
at all times be senior to the rights of the Borrowers, the Bankruptcy Estates, and 
any successor trustee or estate representative in the Bankruptcy Cases or any 
subsequent Proceeding or case under the Bankruptcy Code. 

 
(iii) Effective as of the entry of the Interim Order and subject to entry of 

a Final Order, the Borrowers irrevocably waive any right it may have to surcharge 
any of the Lenders’ Collateral including Post-Petition Collateral, pursuant to 
sections 506(c), 552(b) of the Bankruptcy Code or otherwise. No other claim 
having a priority superior to or pari passu with that granted to the Lenders hereby 
and by the Interim Order and the Final Order shall be granted or approved or 
allowed while any obligations under this Agreement remain outstanding, subject to 
the Carve-Out. 

 
(k) No Discharge except upon the Confirmation of a Chapter 11 Plan; Survival 

of Claims. Each Borrower agrees that (i) the Indebtedness to the Lenders shall not be 
released or extinguished by the entry of an order (A) converting the Bankruptcy Case to a 
chapter 7 case or (B) dismissing the Bankruptcy Case and (ii) the Superpriority of 
administrative claims granted to the Lenders pursuant to the Interim Order and the Final 
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Order and described in Section 2.1 and the Liens granted to the Lender pursuant to the 
Interim Order and the Final Order and described in Section 2.1 shall not be affected in any 
manner by the entry of an order confirming a plan of reorganization in the Bankruptcy 
Case. The terms and provisions of this Agreement and the other Post-Petition Loan 
Documents and the Liens in favor of the Lenders, granted pursuant to the Post-Petition 
Loan Documents, shall continue in full force and effect notwithstanding the entry of any 
such order, and such claims and liens shall maintain their priority as provided by the Post-
Petition Loan Documents and to the maximum extent permitted by law until all of the Post-
Petition Debt is indefeasibly paid in full and discharged.  

 
(l) Waiver of any Priming Rights. Upon the entry of the Interim Order, and on 

behalf of itself and the Bankruptcy Estate, and for so long as any Post-Petition Debt shall 
be outstanding, each Borrower hereby irrevocably waives any right, pursuant to section 
364(c) and 364(d) of the Bankruptcy Code or otherwise, to grant any Lien of equal or 
greater priority than the Lien securing the Post-Petition Debt to the Lenders, or to approve 
a claim of equal or greater priority than the Post-Petition Debt except as provided in Section 
2.1. 
 
2.2 Use of Proceeds. The proceeds of the New Money DIP Loan shall be used for 

Borrowers’ expenses as set forth in the Budget in accordance with each line-item of the Budget, 
and only to the extent that Cash Collateral and any other funds of the Borrowers are insufficient to 
pay such expenses as they come due.  The remaining proceeds of the DIP Loan shall be used to 
effect the Roll Up DIP Loan immediately upon entry of the Final Order.  No proceeds of the DIP 
Loan may be used (a) to challenge the validity, priority, or extent of the Lender’s interests and 
Liens in the Prepetition Collateral securing the Prepetition Loan; or (b) to fund any litigation 
seeking an order of court against any Lenders in which such Lender is named as a party to the 
Proceeding. 
  

ARTICLE III — CONDITIONS TO EFFECTIVENESS 
 

3.1 Conditions to Effectiveness. The effectiveness of this Agreement and obligation of 
the Lenders to advance any portion of the DIP Loan hereunder or under the DIP Promissory Notes 
is subject to the satisfaction (or waiver by each Lender) of each of the following conditions 
precedent: 

 
(a) Interim Order. The Bankruptcy Court shall have entered the Interim Order 

within three (3) Business Days following the Petition Date, in form and substance 
acceptable to each Lender in its sole and absolute discretion, and such Interim Order shall 
be in full force and effect, shall not have been modified and shall not be subject to any 
appeal, and the consummation of the transactions contemplated under this Agreement and 
the other Post-Petition Loan Documents shall not be stayed by an order of any court.  

 
(b) Budget. The Borrowers and each Lender shall have agreed upon the Budget 

in form and substance acceptable to each Lender in its sole and absolute discretion. 
 

(c)    Consents and Waivers. The Borrowers shall have received all material 
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consents, approvals, authorizations, permits and waivers of, and delivered all notices to, 
third parties, including Governmental Entities and the Bankruptcy Court, necessary for the 
Borrowers to consummate the transactions provided for under this Agreement and the other 
Post-Petition Loan Documents, and all such consents, approvals, authorizations, permits 
and waivers shall be in full force and effect. 

3.2 Conditions to Lending.  The obligation of each Lender to advance any portion of 
the DIP Loan to the Borrowers is subject to the satisfaction or written waiver by each Lender of 
each of the following conditions precedent: 

(a) Each of the representations and warranties set forth in Article IV hereof 
shall be true and correct on and as of the date of the making of such advance (unless such 
representations and warranties are stated to relate to a specific earlier date, in which case 
such representations and warranties shall be true and correct as of such earlier date). 

 
(b) Entry of the Final Order within thirty-five (35) days of the Petition Date. 

 
(c) Borrower shall have paid all outstanding Transaction Expenses owed to 

each Lender. 
 

(d) At the time of and immediately after giving effect to the making of any such 
advance, no Event of Default shall have occurred and be continuing. 

 
(e) The Borrowers’ compliance with the milestones set forth in this Agreement, 

including without limitation the timely filing of one or more motions to sell substantially 
all of the Borrowers’ Assets or a Chapter 11 Plan that is acceptable to such Lender.  

 
(f) The Borrowers must have received approval, on interim and final basis, by 

the Bankruptcy Court to immediately use and continue to use the Cash Collateral existing 
on or after the Petition Date within thirty-five (35) days from the Petition Date. 

 
(g) Since the date of the filing of the Bankruptcy Case, no event or circumstance 

that would cause a Material Adverse Change shall have occurred.  
 

(h) Each Lender shall have funded simultaneously with the other Lender, its 
Pro Rata Share of any Loan Advance requested by Borrower Agent pursuant to any Draw 
Request.   
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ARTICLE IV — REPRESENTATIONS AND WARRANTIES OF THE DEBTOR 
 

Each Borrower represents and warrants to, and covenants with, the DIP Agent and each 
Lender as follows: 

4.1 Organization. The Borrowers are duly formed under the laws of the states of their 
organization, are duly organized and validly existing under those laws and, subject to Bankruptcy 
Court approval, have full power to enter into and to pay and perform their respective obligations 
under this DIP Promissory Notes, and are duly qualified or licensed in all other jurisdictions where 
the failure to so qualify would adversely affect the conduct of its respective business or its ability 
to perform any of its obligations under or the enforceability of this Agreement and the DIP 
Promissory Notes. 

 
4.2 Authority.  This Agreement has been duly authorized, executed and delivered by 

the Borrowers, and subject to Bankruptcy Court approval, is a valid, legal and binding obligation 
of each Borrower, is enforceable against each Borrower in accordance with its terms and does not 
and will not contravene any provisions of or constitute a default under any Borrowers’ organization 
documents, any agreement to which any Borrower is a party or by which any Borrower or any of 
its property is bound, or any applicable law, regulation or order of any governmental authority. 

 
4.3 No Conflict. The execution, delivery and performance by each Borrower of this 

Agreement, in accordance with the terms of the DIP Financing Orders, does not and will not (A) 
violate any provision of law, rule or regulation applicable to such Borrower or its charter or 
bylaws (or other similar governing documents), or (B) conflict with, result in a breach of or 
constitute (with due notice or lapse of time or both) a default under any material contractual 
obligation to which such Borrower is a party. 

 
4.4 No Consent or Approval. With the exception of Bankruptcy Court approval, the 

execution, delivery and performance by each Borrower of this Agreement does not and will not 
require any registration or filing with, consent or approval of, or notice to, or other action, 
with or by, any federal, state or governmental authority or regulatory body. 
  

ARTICLE V — COVENANTS AND GRANT OF SECURITY INTEREST 
 

5.1 Access. To the extent permitted by Law and not in contravention of the rights of 
third parties, each Borrower shall permit Representatives of each Lender reasonable access to 
examine the corporate books and make copies or extracts from such corporate books and to discuss 
the affairs, finances and accounts of the Borrowers with the principal officers and employees of 
the Borrowers upon request, all during regular business hours, as often as such Lender may 
reasonably request, provided, however, that the Borrowers shall not be required to provide the 
Lenders with access to any books, records or information protected from disclosure by the 
attorney-client privilege or similar privileges.    

 
5.2 Intentionally Deleted.  
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5.3 Grant of Post-Petition Security Interests.  To secure the prompt payment of 
Borrowers’ Liabilities, the prompt, full and faithful performance by Borrowers of all of the 
provisions to be kept, observed or performed by Borrowers under this Agreement and/or the other 
Post-petition Loan Documents, Borrowers do hereby pledge, assign, transfer and deliver to the DIP 
Collateral Agent to and for the benefit of the Lenders, and grants to the DIP Collateral Agent to and 
for the benefit of the Lenders, a Lien and security interest in and to all of the Borrowers’ Assets and 
properties (including all real property and personal property), whether now or hereafter existing, 
owned or acquired, all in accordance with the terms of this Agreement, the Interim Order, and the 
Final Order. Each Borrower shall assist the DIP Collateral Agent with any and all filings necessary 
or appropriate and reasonably requested by the DIP Collateral Agent for the perfection of the Post-
Petition Security Interest, granted under and in accordance with the terms of this Agreement; 
provided however, that it is understood, acknowledged, and agreed that (a) effective as of the date 
the Interim Order is entered, the security interests and Liens provided by the Borrowers (excluding 
the HUD Borrowers) to the DIP Collateral Agent to secure repayment of the DIP Loan shall be 
self-executing, effective, and immediately perfected upon entry of the Interim Order; and (b) 
effective as of the date the Final Order is entered, the security interests and Liens provided by the 
HUD Borrowers to the DIP Collateral Agent to secure repayment of the DIP Loan shall be self-
executing, effective, and immediately perfected upon entry of the Final Order.  No additional 
documentation, filings or security instruments of any kind are necessary in order to perfect the DIP 
Collateral Agent’s security interests and Lien in the Post-Petition Collateral for the benefit of the 
Lenders.  Each Borrower irrevocably hereby makes, constitutes and appoints the DIP Collateral 
Agent (and all Persons designated by DIP Collateral Agent for that purpose) as such Borrower’s 
true and lawful attorney and agent-in-fact to file in any jurisdiction any initial financing statements 
and amendments thereto that (i) indicate the Collateral as all assets of Borrowers (or words of 
similar effect), regardless of whether any particular asset comprised in the Collateral falls within 
the scope of Article 9 of the Uniform Commercial Code of the jurisdiction wherein such financing 
statement or amendment is filed, or as being of an equal or lesser scope or within greater detail, 
and (ii) contain any other information required by section 5 of Article 9 of the Uniform 
Commercial Code of the jurisdiction wherein such financing statement or amendment is filed 
regarding the sufficiency or filing office acceptance of any financing statement or amendment, 
including whether any Borrower is an organization, the type of organization, and any organization 
identification number issued to each Borrower, and in the case of a financing statement filed as a 
fixture filing or indicating Collateral as as-extracted collateral or timber to be cut, a sufficient 
description of real property to which the Collateral relates.  Borrowers agree that a carbon, 
photographic or photostatic copy or other reproduction of this Agreement or of any financing 
statement shall be sufficient as a financing statement.   

 
5.4 Information. 
 

(a) The Borrowers shall deliver to each Lender, (i) a weekly statement showing 
Borrowers’ unrestricted cash for the previous week, in each case calculated in a manner 
consistent with past practice; (ii) a weekly report comparing, on a line-item basis, actual 
expenses against expenses as set forth in the Budget, and such other reports, information 
or documents reasonably requested by the DIP Agents or any Lender, including cash 
collections for each weekly reporting period and projections for the following week; and 
(iii) standard and regularly kept financial documents – i.e., balance sheets, cash flow 
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statements, and income statements – on no less than a bi-weekly basis. 
 
(b) The Borrowers shall furnish to the DIP Agents and each Lender prompt 

written notice of the occurrence of any payment default or Event of Default.  Each notice 
delivered under this Section 5.4 shall be accompanied by a statement of the Borrowers’ 
president or other executive officer setting forth the detail of the event or development 
requiring such notice and any action taken or proposed to be taken with respect thereto. 
 
5.5 Insurance. The Borrowers shall maintain insurance and/or bonds (i) covering, 

without limitation, fire, theft, burglary, public liability, property damage, and workers’ 
compensation and (ii) on all property and assets material to the operation of the business, all in 
amounts customary for such Borrowers’ industry. The Borrowers shall pay all insurance premiums 
payable by them. 

 
5.6 Properties. The Borrowers will keep its properties, if any, in good repair, working 

order and condition, reasonable wear and tear excepted, and from time to time, subject to the 
limitations imposed by the Budget, make all necessary repairs, renewals, replacements, additions 
and improvements thereto.  

 
5.7 Fundamental Changes. Until the Post-Petition Debt has been paid in full, each 

Borrower covenants to the DIP Collateral Agent for the benefit of the Lenders that such Borrower 
shall not engage in any transactions that would result in: the existence of any Liens on the Post-
Petition Collateral that are senior or pari passu with the Post-Petition Security Interest. 

 
5.8 Preservation of Corporate Existence. Each Borrower shall preserve and maintain 

its corporate existence, rights, franchises and privileges in the jurisdiction of its incorporation, 
unless the failure to so preserve, maintain or qualify does not and will not have a Material Adverse 
Effect, and preserve and maintain all of its Assets that are material to it and its business. 

 
5.9 Compliance with Law. Each Borrower shall comply with all Laws, including 

Environmental Laws, applicable to any of them, except non-compliance being contested in good 
faith through appropriate Proceedings. 

 
5.10 Termination of Covenants. Other than as provided for by their terms, the covenants 

set forth in this Article V shall continue in effect until all Post-Petition Debt, including the full 
principal amount, all accrued but unpaid interest outstanding and any other amounts owed under 
the DIP Promissory Notes are repaid in full. 

 
5.11    Sale of the Borrowers’ Assets. Borrowers shall comply with all milestones set forth 

in Article VI hereof, including without limitation filing a motion pursuant to Section 363 of the 
Bankruptcy Code that provides for the sale of all or substantially all of the Borrowers’ (other than 
Guardian Healthcare Pharmacy LLC, Guardian Healthcare Rehabilitation Services, LLC and 
Guardian Healthcare Home & Community Services, LLC) assets upon terms that are reasonably 
acceptable to each Lender. 
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ARTICLE VI — EVENTS OF DEFAULT 
 

6.1 Events of Default. The occurrence of any of the following shall constitute an 
“Event of Default”: 

 
(a) Failure to Pay. The Borrowers fail to pay when due any principal payment 

on the DIP Promissory Notes, or any interest or other payment required under the terms of 
the DIP Loan and/or DIP Promissory Notes;  

 
(b) Breaches of Representations and Warranties. Any representation or 

warranty made by any Borrower in this Agreement or in any of the other Post-Petition Loan 
Documents shall not have been true when made; 
 

(c) Breaches of Other Covenants. Any Borrower fails to observe or to perform 
any other covenant, obligation, condition or agreement contained in this Agreement or the 
other Post-Petition Loan Documents; 
 

(d) Compliance with Budget. The Borrowers’ expenditure of Cash Collateral 
or proceeds from DIP Loan that exceed the amounts permitted by the Budget for such 
expenditure or are otherwise not in compliance with the Budget, without the prior written 
consent of each Lender, subject to a permitted variance as set forth in the Interim Order 
and the Final Order; 
 

(e) Bankruptcy Case. If the Bankruptcy Case is (i) dismissed (or the 
Bankruptcy Court shall make a ruling requiring the dismissal of the Bankruptcy Case) 
pursuant to section 1112 of the Bankruptcy Code, (ii) converted to a case or cases under 
chapter 7 of the Bankruptcy Code; or (iii) a trustee or examiner shall be appointed in the 
Bankruptcy Case; 
 

(f) Cash Collateral Approval. Failure of the Borrowers to obtain approval from 
the Bankruptcy Court to immediately use and continue to use the Cash Collateral existing 
on or after the Petition Date, (i) on an interim basis within three (3) Business Days 
following the Petition Date; and (ii) on  a final basis, within thirty-five (35) days from the 
Petition Date; 

 
(g) Sale Motion. Failure of the Borrowers to file a sale motion seeking to sell 

all or substantially all of the Non-HUD Borrowers’ assets (other than Accounts) for a 
purchase price of not less than $11,000,000.00 and all or substantially all of the HUD 
Borrowers’ assets (other than Accounts) for a purchase price of not less than 
$45,000,000.00 (which may include HUD debt assumption) upon terms that are reasonably 
acceptable to each Lender (the “Sale Motion”) within five (5) business days from the 
Petition Date. 
 

(h) Entry of Sale Order.  Failure of the Borrowers to obtain an order of the 
Bankruptcy Court approving the Sale Motion in a form acceptable to each Lender (the 
“Sale Order”) within eighty (80) days from the Petition Date. 
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(i) Closing on Sales Contemplated by Sale Order.  Failure of the Borrowers to 

close on the sale of all or substantially all of:  (i) the Non-HUD Borrowers’ assets as 
approved by the Sale Order no later than October 31, 2024, or (ii) the HUD Borrowers’ 
assets no later than April 25, 2025. 

 
(j) Compliance with any Order of the Bankruptcy Court. Failure of the 

Borrowers timely to comply with any of its obligations under the DIP Financing Orders; 
 

(k) Plan of Reorganization. The Borrowers or any other person proposes and 
files any plan of reorganization to which either Lender does not consent, or the Bankruptcy 
Court enters an order confirming any plan of reorganization (including any liquidating 
plan) or approving the sale of all or any material portion of the assets or business of the 
Borrowers  without the Lenders’ prior written consent; 
 

(l) Third-Party Financing. The Borrowers file any motion seeking post-petition 
financing or an extension of post-petition credit other than this DIP Loan; and/or    

 
(m) Borrowers’ Exclusive Right. Entry of an order modifying or terminating the 

Borrowers’ exclusive right to file and/or solicit acceptance of a plan of reorganization as 
applicable. 

 
6.2 Remedies. 
 
(a) Upon the occurrence or existence of any Event of Default and at any time thereafter 

during the continuance of such Event of Default, (i) the Required Lender may direct the DIP 
Collateral Agent to deliver a notice of default to the Borrowers with a copy to the attorneys for the 
Borrowers, the attorneys for the Committee, if any, and the Office of the United States Trustee, as 
applicable, and may declare the Indebtedness, together with all interest, fees and costs, including 
attorneys’ fees, to be immediately due and payable without presentment, demand, protest or any 
other notice of any kind, all of which are hereby expressly waived, anything contained in this 
Agreement or in the other Post-Petition Loan Documents to the contrary notwithstanding; (ii) the 
Borrowers shall no longer be authorized to use Cash Collateral or to borrow funds under this 
Agreement without the consent of each Lender in its sole discretion, and (iii) each Lender may 
terminate its commitment to make, and shall have no further obligation to make, its Pro Rata Share 
of any additional Loan Advances to the Borrowers under this Agreement or any other Post-Petition 
Loan Document. In addition, each Lender and DIP Collateral Agent for the benefit of the Lenders 
shall be entitled to exercise any other rights and remedies of a secured creditor under applicable 
laws, this Agreement, the DIP Promissory Notes, the Interim Order or the Final Order.   

 
(b) If any one or more of the Events of Default shall occur, the DIP Collateral Agent 

at the direction of the Required Lender and on behalf of each Lender may then, or at any time 
thereafter, so long as such default shall continue seek Bankruptcy Court approval to foreclose its 
Lien or security interest in the Collateral in any way permitted by Law or, upon ten (10) Business 
Days’ prior written notice to the Borrowers, sell any or all Collateral at private sale at any time or 
place in one or more sales, at such price or prices and upon such terms, either for cash or on credit, 
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as the Required Lender, in its sole discretion, may elect, or sell any or all Collateral at public 
auction, either for cash or on credit, as the Required Lender, in its sole discretion, may elect, and 
at any such sale, the DIP Collateral Agent may bid for and become the purchaser of any or all such 
Collateral.   

 
(c) If any one or more of the Events of Default shall occur, the DIP Collateral Agent 

at the direction of Required Lender may then, or at any time thereafter, so long as such default 
shall continue, grant extensions to or adjust claims of, or make compromises or settlements with, 
debtors, any applicable Borrower or any other Persons with respect to the Collateral or any 
securities, guarantees or insurance applying thereon, without notice to or the consent of such 
Borrower, without affecting such Borrower’s liability under this Agreement or the DIP Promissory 
Notes.  Each Borrower waives notice of acceptance, of nonpayment, protest or notice of protest of 
any Accounts or any of its contract rights and any other notices to which such Borrower may be 
entitled. 

 
(d) If any one or more of the Events of Default shall occur, then in any such event, the 

DIP Collateral Agent at the direction of the Required Lender and for the benefit of the Lenders 
shall have the right to seek Bankruptcy Court approval to exercise such additional rights and 
remedies in respect of the Collateral or any portion thereof as are provided by the Uniform 
Commercial Code (whether or not the Uniform Commercial Code applies to the affected 
Collateral) and such other rights and remedies in respect thereof which it may have at Law or in 
equity or under the this Agreement or the DIP Promissory Notes, including, without limitation, the 
right to enter any premises where Inventory is located and take possession and control thereof 
without demand or notice and without prior judicial hearing or legal proceedings, which the 
Grantor expressly waives, and/or the right to seek appointment of a receiver, which Borrower 
expressly consents to if requested by the DIP Collateral Agent. 

 
(e) Upon the occurrence and during the continuation of any Event of Default, the 

Borrowers shall promptly, following demand by the DIP Collateral Agent, assemble the Collateral 
and make it available to the DIP Collateral Agent at a place or places to be designated by the DIP 
Agent.  The rights of the DIP Collateral Agent under this paragraph to have the Collateral 
assembled and made available to it are of the essence of this Agreement and, if so directed by both 
Lenders, the DIP Collateral Agent shall, enforce such right by an action in equity for injunctive 
relief or specific performance. 
  

ARTICLE VII — INDEMNIFICATION 
 

7.1 Indemnity. Each Borrower on behalf of themselves and their respective Bankruptcy 
Estates, agrees to indemnify and defend and hold harmless the DIP Agents, each Lender, and each 
of their respective Affiliates, successors and assigns and each of their Representatives (each, a 
“Indemnified Party,” and collectively, the “Indemnified Parties”) from and against, and agrees 
to pay or cause to be paid to the Indemnified Parties all amounts equal to the sum of, any and all 
claims, demands, costs, expenses, losses and other liabilities of any kind, including all legal costs 
and expenses associated with any action taken to enforce their rights under this Article VIII 
(“Losses”) that the Indemnified Parties may incur or suffer (including without limitation all 
reasonable legal fees and expenses) which arise or result from any breach of any of its 
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representations or warranties, or failure by any Borrower to fully and timely perform any of its 
covenants or agreements, in this Agreement or in any other Post-Petition Loan Document or in 
any certificate or document delivered pursuant to this Agreement or any other Post-Petition Loan 
Document, including but not limited to any third party claims arising or resulting from such breach 
or failure, except to the extent such Losses arise out of the gross negligence or willful misconduct 
of the DIP Agents or any Lender, its Affiliates, successors and assigns and their respective officers, 
directors, members, partners, employees and agents. The rights of the DIP Agents and each Lender 
hereunder shall be in addition to, and not in lieu of, any other rights and remedies which may be 
available to it by Law or under the organizational documents of any Borrower or the Post-Petition 
Loan Documents.  

 
7.2 Procedures. If a third party shall notify an Indemnified Party with respect to any 

matter that may give rise to a claim for indemnification under the indemnity set forth above in 
Section 7.1, the procedures set forth below shall be followed: 

 
(a) Notice. The respective Indemnified Party shall give to any applicable 

Borrower (collectively, the “Indemnifying Party”) written notice of any claim, suit, 
judgment or matter for which indemnity may be sought (a “Claim”) under Section 7.1 
promptly but in any event within fifteen (15) days after the Indemnified Party receives 
notice thereof, provided, however, that failure by the Indemnified Party to give such notice 
shall not relieve the Indemnifying Party from any liability it shall otherwise have pursuant 
to this Agreement except to the extent that the Indemnifying Party is actually prejudiced 
by such failure. Such notice shall set forth in reasonable detail (x) the basis for such 
potential claim and (y) the dollar amount, or an estimated dollar amount, as applicable, of 
such claim. The Indemnifying Party shall have a period of fifteen (15) days within which 
to respond thereto. If the Indemnifying Party does not respond within such 15-day period, 
the Indemnifying Party shall be deemed to have accepted responsibility for such indemnity. 

 
(b) Defense of Claim. With respect to a claim by a third party against an 

Indemnified Party for which indemnification may be sought under this Agreement, and 
subject to the Lender’s exclusive rights to select counsel to provide a defense in all 
instances, the Indemnifying Party shall have the right, at its option and subject to the 
remainder of this Section 7.2, to be represented by counsel of its choice and to assume the 
defense or otherwise control the handling of any Claim, which is set forth in the notice sent 
by the Indemnified Party, by notifying the Indemnified Party in writing to such effect 
within fifteen (15) days of receipt of such notice; provided, however, that the Indemnified 
Party shall have the right to employ counsel to represent it if, in the Indemnified Party’s 
reasonable judgment based upon the advice of counsel, it is advisable in light of the 
separate interests of the Indemnified Party, to be represented by separate counsel 
(including, as applicable, local counsel), and in that event the reasonable fees and expenses 
of one such separate counsel shall be paid by the Indemnifying Party plus appropriate local 
counsel, if applicable, for all Indemnified Parties; and, provided further, that the 
Indemnifying Party shall not have the right to assume the defense of such Claim unless (i) 
the Indemnifying Party acknowledges fully the rights of the Indemnified Party (and does 
not contest, as a whole or in part) the Indemnified Party’s indemnification rights for the 
Claim, (ii) the counsel selected by the Indemnifying Party is reasonably satisfactory to the 
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Indemnified Party, (iii) the Indemnified Party is kept informed of all material developments 
and is furnished copies of all material papers filed or sent to or from the opposing party or 
parties and (iv) the Indemnifying Party prosecutes the defense of such Claim with 
commercially reasonable diligence in a manner which does not materially prejudice the 
defense of such Claim. If the Indemnifying Party does not give timely notice in accordance 
with the preceding sentence, the Indemnifying Party shall be deemed to have given notice 
that it does not wish to control the handling of such Claim. In the event the Indemnifying 
Party elects (by notice in writing within such 15-day period) to assume the defense of or 
otherwise control the handling of any such Claim for which indemnity is sought, the 
Indemnifying Party shall indemnify and hold harmless the Indemnified Party from and 
against any and all reasonable professional fees (including attorneys’ fees, accountants, 
consultants and engineering fees) and investigation expenses incurred by the Indemnified 
Party after it provides notice under clause (a) and prior to such election, notwithstanding 
the fact that the Indemnifying Party may not have been so liable to the Indemnified Party 
had the Indemnifying Party not elected to assume the defense of or to otherwise control the 
handling of such Claim. In the event that the Indemnifying Party does not assume the 
defense or otherwise control the handling of such matter, the Indemnified Party may retain 
counsel, as an indemnification expense, to defend such Claim. 

 
(c) Final Authority. The Parties shall cooperate in the defense of any such 

Claim and each shall make available books and records, other than all books and records 
which are subject to attorney-client privilege, attorney-work product privilege and all 
similar such privileges, which are relevant in connection with such claim or litigation. In 
connection with any Claim with respect to which the Indemnifying Party has assumed the 
defense or control, the Indemnifying Party will not consent to the entry of any judgment or 
enter into any settlement with respect to any matter which does not include a provision 
whereby the plaintiff or claimant in the matter releases the Indemnified Party from all 
liability with respect thereto, without the written consent of the Indemnified Party, which 
shall not be unreasonably withheld. In connection with any Claim with respect to which 
the Indemnifying Party has not assumed the defense or control, the Indemnified Party may 
not compromise or settle such Claim without the consent of the Indemnifying Party, which 
shall not be unreasonably withheld or delayed.  
 

(d) Claims between the Indemnifying Party and the Indemnified Party. Any 
Claim for indemnification under this Agreement which does not result from the assertion 
of a Claim by a third party shall be asserted by written notice given by the Indemnified 
Party to the Indemnifying Party. The Indemnifying Party shall have a period of fifteen (15) 
days within which to respond thereto. 

 
 

ARTICLE VIII — MISCELLANEOUS 
 

8.1 Waivers and Amendments. Unless otherwise provided, any provision of this 
Agreement may be amended, waived or modified upon the written consent of the Borrowers and 
the DIP Agent at the direction of both Lenders. 
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8.2 Governing Law. This Agreement and all actions arising out of or in connection with 
this Agreement shall be governed by and construed in accordance with the Laws of the United 
States of America, including but not limited to the Bankruptcy Code, and to the extent those Laws 
do not have an applicable rule, the Laws of the Commonwealth of Pennsylvania, without regard 
to the conflict of laws provisions thereof 

 
8.3 Exclusive Jurisdiction. In the event of any action or Proceeding brought by a Party 

arising out of or in connection with this Agreement or any other Post-Petition Loan Document, the 
Parties consent to the exclusive jurisdiction of the Bankruptcy Court; provided that (i) the Parties 
acknowledge that any appeals from the Bankruptcy Court may be heard by a court other than the 
Bankruptcy Court and (ii) if the Bankruptcy Court declines to exercise jurisdiction, then the Parties 
agree to the jurisdiction of the appropriate District Court; provided further, that nothing in this 
Agreement shall be deemed or operate to preclude the DIP Agent from bringing suit or taking 
other legal action in any other jurisdiction to realize on the Post-Petition Collateral or any other 
security for the Indebtedness, or to enforce a judgment or other court order in favor of the DIP 
Agent for the benefit of the Lenders. Each of the Parties hereby waives any objection that such 
Party may have to jurisdiction of the Bankruptcy Court or, if applicable, the District Court, based 
upon lack of personal jurisdiction, improper venue or forum non conveniens. Service of process 
on the Parties in any action arising out of or relating to this Agreement shall be effective if mailed 
to the Parties in accordance with Section 9.7 of this Agreement or otherwise served in accordance 
with the applicable Federal Rules of Bankruptcy Procedure or Federal Rules of Civil Procedure 
then in effect. 

 
8.4 Jury Waiver. Each of the Parties hereby knowingly, voluntarily and 

intentionally waives the right it may have to a trial by jury in respect of any litigation based 
hereon, or arising out of, under or in connection with this Agreement or any other document 
or agreement contemplated to be executed in conjunction herewith, or any course of conduct, 
course of dealing, statements (whether verbal or written) or actions of any Party.  This 
provision is a material inducement for the Lender accepting this Agreement and extending 
the DIP Loan to the Borrowers. 

 
8.5 Entire Agreement. This Agreement and the other Post-Petition Loan Documents 

constitute the full and entire understanding and agreement among the Parties with regard to the 
subjects of this Agreement and the other Post-Petition Loan Documents. 

 
8.6 Fees and Expenses. Each Borrower, jointly and severally, agrees to pay all 

reasonable and documented out-of-pocket expenses and fees and disbursements, including 
attorneys’, accountants’ and other professionals’ fees, incurred by the DIP Agents and each Lender 
in connection with (a) the negotiation, documentation and consummation of the transactions 
contemplated in this Agreement, including any due diligence or other review conducted prior to 
the negotiation of this Agreement, (b) the formulation of the Interim Order and any Final Order 
and Proceedings seeking entry of such Orders, (c) the enforcement or protection of each Lender’s 
rights under the Post-Petition Loan Documents and (d) the preservation of, or the sale of, collection 
from or other realization upon any of the Post-Petition Collateral, which amounts shall be (i) 
payable to the DIP Collateral Agent and/or each Lender as and when due under the Post-Petition 
Loan Documents (or if a time for payment is not specified in the Post-Petition Loan Documents, 

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 92 of 143



 
 

 28 

then upon demand made by the DIP Collateral Agent for the benefit of the Lenders), without offset 
or deduction, (ii) deemed to be a part of the Post-Petition Debt, and (iii) secured by the same Liens 
and entitled to the same Superpriority as the other Post-Petition Debt (collectively, the 
“Transaction Expenses”). 

 
8.7 Notices. Any notices, consents or other communications by or between the Parties 

required or permitted hereunder shall be in writing, and shall be sufficiently given if hand delivered 
or sent by registered mail or certified mail, postage prepaid, by facsimile transmission with 
confirmed receipt or by overnight courier or delivery service addressed or sent by facsimile 
transmission as follows: 

 
To the Borrowers: 
 

 Guardian Healthcare 
 8796 Route 219 
 Brockway, PA 15824-0240 
 Attn:  Michael J. Herald, President and CEO 
 Email:  Michael.Herald@guardianhc.com  

 
With a copy to: 
 

 Saul Ewing LLP 
 1500 Market Street 
 Centre Square West, 38th Floor 
 Philadelphia, PA 19102 
 Attn:  Jeffrey C. Hampton, Esq. 
 Email:  Jeffrey.hampton@saul.com  
  

To the DIP Agent: 
 
S&T Bank. 
309 Main Street 
Irwin, PA 15642 
Attn: Sean Hooker 
Vice President 
Email: Sean.Hooker@stbank.com> 
 
With a copy to: 
 
James F. Grenen, Esquire 
Grenen & Birsic, PC 
One Gateway Center, Ninth Floor 
420 Fort Duquesne Boulevard 
Pittsburgh, PA 15222 
Email: jgrenen@grenenbirsic.com 
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To Public Credit, LLC: 
 
Public Credit, LLC 
Attn: Peter Varischetti 
1308 Main Street 
Brockway, PA 15824 
Email: pvarischetti@varischettiholdings.com 
 
With a copy to: 
 
Paul J. Cordaro, Esquire 
Jeanne S. Lofgren, Esquire 

 Campbell & Levine, LLC 
 310 Grant Street, Suite 1700 
 Pittsburgh, PA 15219  

Email:  pcordaro@camlev.com  
jlofgren@camlev.com 

   
   
Any Party may change such party’s address and/or facsimile number by giving notice of such 
change to the other Parties in accordance with this Section 8.7. 
 

8.8. Validity. If any provision of this Agreement or any of the Post-Petition Loan 
Documents shall be judicially determined to be invalid, illegal or unenforceable, the validity, 
legality and enforceability of the remaining provisions of this Agreement shall not in any way be 
affected or impaired thereby. 

 
8.9. Counterparts. This Agreement may be executed in any number of counterparts. 

Signatures on this Agreement may be communicated by facsimile or electronic transmission and 
shall be binding upon the Parties so transmitting their signatures. Counterparts with original 
signatures shall be provided to the other Parties following the applicable facsimile or electronic 
transmission, provided that the failure to provide the original counterpart shall have no effect on 
the validity or the binding nature of this Agreement. No Party shall raise facsimile or electronic 
delivery of a signature or the fact that any signature or agreement or instrument was transmitted or 
communicated by a facsimile or e-mail as a defense to the formation or enforceability of a contract 
and each such Party forever waives any such defense. 

 
8.10. Succession and Assignment. Except as otherwise expressly provided in this 

Agreement and subject to the other Post-Petition Loan Documents and applicable Law, the 
provisions of this Agreement shall inure to the benefit of, and be binding upon, the successors, 
assigns, permitted transferees, heirs, executors and administrators of the Parties. This Agreement 
may not be assigned by any Party without the prior written consent of the other Parties; provided, 
however, that either of the Lenders may assign its rights hereunder to an Affiliate of the Lenders 
without the prior written consent of the Borrowers, so long as the Lender provides prompt written 
notice to the Borrowers of such assignment. Such assignee shall have no additional rights of 

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 94 of 143



 
 

 30 

assignment except to other Affiliates of the Lenders. 
 
8.11. Termination. The obligations of the Lenders to be performed under this Agreement 

shall terminate on the date on which (a) the Indebtedness has been indefeasibly repaid in full, (b) 
all other Post-Petition Debt under this Agreement and the other Post-Petition Loan Documents 
have been completely discharged and (c) no Borrower shall not have any further right to borrow 
any funds under this Agreement, including without limitation upon the occurrence of an Event of 
Default (the “Termination Date”); except for any obligations of the Borrowers and/or rights and 
remedies of the Lenders under this Agreement, the other Post-Petition Loan Documents, the 
Interim Order, and/or the Final Order which expressly survive the termination of the Lenders’ 
obligations to be performed under this Agreement. 

 
8.12. Further Assurances. Each Borrower shall promptly do, make, execute, deliver, or 

cause to be done, made, executed or delivered, all such further acts, documents and things as the 
DIP Agent may require, acting reasonably, from time to time, for the purpose of giving effect to 
this Agreement and shall take such steps as may be reasonably within its power to implement the 
full extent of this Agreement. 

 
8.13. No Strict Construction. The Parties have participated jointly in the negotiation and 

drafting of this Agreement and each other Post-Petition Loan Document.  In the event an ambiguity 
or question of intent or interpretation arises, this Agreement and each other Post-Petition Loan 
Document shall be construed as if drafted jointly by the Parties, and no presumption or burden of 
proof shall arise favoring or disfavoring any Party by virtue of the authorship of any of the 
provisions of this Agreement or any other Post-Petition Loan Document. 

 
8.14. Participations. Lenders may at any time sell one or more participations in all or a 

portion of its rights and obligations under this Agreement and the other Post-Petition Loan 
Documents (including, without limitation, all or a portion of the Loan and the Note).  The 
Borrowers agree that any such participant shall be entitled to the benefits of the Loan Documents 
with respect to the participation in the Loan and any such participation creates a direct obligation 
of the Borrowers to the assignee and the assignee shall be a “Lender”.  The Borrowers also 
authorize the DIP Agent to disclose to any participant and any prospective transferee any and all 
financial and other information in the DIP Agent’s possession concerning the Borrower, which has 
or may be delivered to the DIP Agent by or on behalf of the Borrowers in connection with this 
Agreement or any of the other Post-Petition Loan Documents, including any application for the 
Loan or any Lender's credit evaluation of such Borrower. 

 
8.15. Delivery of Signature Pages and Enforceability of Post-Petition Loan Documents.  

The Post-Petition Loan Documents shall be enforceable against each Borrower as follows.   

(a) With the exception of the HUD Borrowers, all Borrowers shall execute and 
deliver their respective signature pages on the Post-Petition Loan Documents to the DIP 
Collection Agent prior to filing the DIP Motion and the DIP Collection Agent shall hold 
such signature pages in escrow pending entry of the Interim Order.  For certainty, no Post-
Petition Loan Document (including this Agreement and the DIP Promissory Notes) shall 
be enforceable or binding on the Lenders unless and until (i) delivery of such executed 
signature pages and (ii) entry of the Interim Order.  Upon entry of the Interim Order, the 
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executed signature pages held in escrow by the DIP Collection Agent shall be deemed 
automatically and immediately released to the Lenders and the Post-Petition Loan 
Documents shall be enforceable against such Borrowers in accordance with their respective 
terms and the Interim Order.  Upon entry of the Final Order, the Post-Petition Loan 
Documents shall continue to be in full force and effect against such Borrowers and 
modified solely as provided for in the Final Order.   
 

(b) Upon entry of a Final Order directing the HUD Borrowers to execute and 
deliver the Post-Petition Loan Documents (including this Agreement and the DIP 
Promissory Notes), the HUD Borrowers shall immediately execute and promptly deliver 
their respective signature pages on all Post-Petition Loan Documents to the DIP Collateral 
Agent and the Post-Petition Loan Documents shall immediately be enforceable and binding 
obligations of the HUD Borrowers in accordance with their respective terms and any Final 
Order. 

 
8.16. DIP Agents.    

(a) Appointment and Authorization.  Each Lender hereby irrevocably appoints, 
designates and authorizes the DIP Agents to take such action on its behalf under the 
provisions of this Agreement and each other Loan Document and to exercise such powers 
and perform such duties as are expressly delegated to it by the terms of this Agreement or 
any other Loan Document, together with such powers as are reasonably incidental thereto.  
DIP Agents shall not have any duty or responsibility except those expressly set forth herein, 
nor shall DIP Agent have or be deemed to have any fiduciary relationship with any Lender 
or participant, and no implied covenants, functions, responsibilities, duties, obligations or 
liabilities shall be read into this Agreement or any other Loan Document or otherwise exist 
against DIP Agents.   

 
(b) Delegation of Duties.  DIP Agents may execute any of its duties under this 

Agreement or any other Loan Document by or through agents, employees or 
attorneys-in-fact and shall be entitled to advice of counsel and other consultants or experts 
concerning all matters pertaining to such duties.  DIP Agent shall not be responsible for 
the negligence or misconduct of any agent or attorney-in-fact that it selects in the absence 
of gross negligence or willful misconduct. 
 

(c) Reliance by DIP Agents.  DIP Agents shall be entitled to rely, and shall be 
fully protected in relying, upon any writing, communication, signature, resolution, 
representation, notice, consent, certificate, electronic mail message, affidavit, letter, 
telegram, facsimile, telex or telephone message, statement or other document or 
conversation believed by it to be genuine and correct and to have been signed, sent or made 
by the proper Person or Persons, and upon advice and statements of legal counsel, 
independent accountants and other experts selected by DIP Agents.   
 

(d) Successor DIP Collection Agent.  The DIP Collection Agent may resign as 
DIP Collection Agent upon 30 days’ notice to the Lenders.  If DIP Collection Agent resigns 
under this Agreement, Public Credit shall serve as a successor agent for the Lenders, unless 
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the Lenders with outstanding Indebtedness agree otherwise.  Upon the acceptance of its 
appointment as successor agent hereunder, such successor agent shall succeed to all the 
rights, powers and duties of the retiring DIP Collection Agent and the term “DIP Collection 
Agent” shall mean such successor agent, and the retiring DIP Collection Agent’s 
appointment, powers and duties as DIP Agent shall be terminated.  
 

(e) Collateral Matters.  Each Lender authorizes and directs DIP Agents to enter 
into the other Loan Documents for the benefit of Lenders.  Each Lender hereby agrees that, 
except as otherwise set forth herein, any action taken by Lenders in accordance with the 
provisions of this Agreement or the other Loan Documents, and the exercise by the Lenders 
of the powers set forth herein or therein, together with such other powers as are reasonably 
incidental thereto, shall be authorized and binding upon all Lenders.  Except as otherwise 
provided herein, DIP Agents are hereby authorized on behalf of all Lenders, without the 
necessity of any notice to or further consent from any Lender to take any action with respect 
to any Collateral or Loan Documents which may be necessary to perfect and maintain 
perfected the Liens upon the Collateral granted pursuant to this Agreement and the other 
Loan Documents.  The Lenders irrevocably authorize DIP Collateral Agent, at its option 
and in its discretion, to release any Lien granted to or held by DIP Collateral Agent under 
any Collateral Document (i) upon termination of the Commitments and payment in full of 
all DIP Loan and all other obligations of Borrowers hereunder; or (ii) constituting property 
sold or to be sold or disposed of as part of or in connection with any disposition permitted 
hereunder (including the release of any guarantor).  Upon request by DIP Collateral Agent 
at any time, the Required Lender will confirm in writing DIP Agent’s authority to release, 
or subordinate its interest in, particular types or items of Collateral pursuant to this section. 

 
(f) Required Lender.   Upon the occurrence of an Event of Default, Lenders 

shall confer as to the action to take as a result of any Event of Default, however, in the 
absence of a mutual agreement, the action directed by the Required Lender shall control, 
including but not limited to the declaration of an Event of Default, the acceleration of any 
Indebtedness due under the DIP Loan and any all enforcement action against the Borrowers 
or any Collateral for the DIP Loan.  All enforcement actions under this Agreement and 
against the Borrowers or any third party with respect to the Borrowers’ Indebtedness under 
the DIP Loan or the Collateral may only be taken by DIP Collateral Agent or by its agents 
at the written direction and instructions of the Required Lender. 

 
 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
[SIGNATURE PAGES FOLLOW] 
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[SIGNATURE PAGE FOR DEBTOR-IN-POSSESSION LOAN AGREEMENT] 

 
 
IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement as 

of the day and year first written above. 
 

BORROWER: 
 
Guardian Elder Care at Bethel Park, LLC, 
Guardian Elder Care at Brockway, LLC, 
Guardian Elder Care at Greensburg, LLC, 
Guardian Elder Care at Lower Burrell, LLC, 
Guardian Elder Care at Munhall, LLC, 
Guardian Healthcare FOR Group, LLC, 
Guardian Healthcare FOR LLC 99% Holdco, LLC,  
GEC Lower Burrell Real Estate, LLC,  
GEC Munhall Real Estate, LLC,  
GEC Bethel Park Real Estate, LLC,  
GEC Greensburg Real Estate, LLC,  
Guardian Healthcare Pharmacy, LLC 
Guardian Healthcare Rehabilitation Services, LLC, 
and  
Guardian Healthcare Home & Community 
Services, LLC, each a Pennsylvania limited liability 
company 

 
    

By: ________________________ 
Name:  
Title:  

 
Guardian Healthcare FOR LLC 1% Holdco, Inc., 
a Pennsylvania corporation 

     
By: ________________________ 
Name:  
Title:  
 
GEC Highland View, LP, a Pennsylvania limited 
partnership, 
 
By:       
Name: 
Title: 
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[SIGNATURE PAGE FOR DEBTOR-IN-POSSESSION LOAN AGREEMENT] 

 
 
IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement as 

of the date of the Final Order. 
 

BORROWER: 
 
Guardian Elder Care at Beaver Falls, LLC, 
Guardian Elder Care at Monongahela, LLC, 
GEC   Monongahela Real Estate, LLC,  
GEC Beaver Falls Real Estate, LLC, and 
Guardian Healthcare FOR HUD Master Tenant, 
LLC, each a Pennsylvania limited liability 
company 

 
 
     
By: ________________________ 
Name:  
Title:  

 
 

Guardian Elder Care at Fairmont, LLC, and GEC 
Fairmont Real Estate, LLC, each a West Virgnia 
limited liability company 

 
 
     
By: ________________________ 
Name:  
Title: 
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[SIGNATURE PAGE FOR DEBTOR-IN-POSSESSION LOAN AGREEMENT] 
 
IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement as of the 
day and year first written above. 

 
 

 
DIP COLLECTION AGENT AND LENDER:  
 
S&T BANK, N.A. 
a National Banking Association 
 
 
By: _________________________________ 

Name:  _________________ 
Title:  __________________ 
 
 

DIP COLLATERAL AGENT AND LENDER:  
 
PUBLIC CREDIT, LLC,  
a Pennsylvania limited liability company 
 
By:  Varischetti Holdings, L.P. 
Its:   Corporate General partner 
 
 

By: _________________________________ 
Name:  Peter C. Varischetti 
Title:  President of General Partner 
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LENDERS AND PRO RATA SHARES 

Lender 
Loan Commitment for 
New Money DIP Loan 

Pro Rata Share 

S&T Bank, N.A. $1,250,000.00 44.6428571% 

Public Credit, LLC $1,550,000.00 55.3571429%  

TOTALS  $2,800,000.00 100.00% 
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EXHIBIT A 

 
BUDGET 

 
(Intentionally Omitted) 
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EXHIBIT B 

 
DIP PROMISSORY NOTES 

 
(Attached) 
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AMENDED & RESTATED PROMISSORY NOTE 

$5,550,000.00 September 10, 2024 
Pittsburgh, Pennsylvania 

  
Each of the undersigned borrowers (collectively, the “Borrowers”), for value received, 

jointly and severally promises to pay to the order of Public Credit, LLC (the “Lender”) at its 
office at 1308 Main Street, Brockway, PA 15824, or at such other place as may be designated by 
Lender in writing, the aggregate unpaid amount of $5,550,000.00 in commitments and loans 
from the Lender, which shall consist of (a) a new money delayed draw term loan facility (“New 
Money DIP Loan”) in an aggregate principal amount of up to One Million Two Hundred Fifty 
Thousand and 00/100 Dollars $1,550,000 (“New Money DIP Ceiling”), and (b) Four  Million 
and 00/100 Dollars ($4,000,000.00) delayed draw term loan facility to roll up the existing 
outstanding obligations under the Prepetition Credit Agreement (the “Roll Up DIP Loan”, and 
collectively with the New Money Dip Loan, the “Loan”) made to the Borrowers by Lender 
pursuant to the Amended & Restated Debtor-In-Possession Loan and Security Agreement dated 
as of the date hereof (as may be further amended, restated, supplemented or otherwise modified 
from time to time, the “DIP Loan and Security Agreement”), such advances to be made by the 
Lender to the Borrowers pursuant to the DIP Loan and Security Agreement and such outstanding 
principal amount and interest thereon to be payable by the Borrowers to the Lender as set forth in 
the DIP Loan and Security Agreement. 

The Borrowers further jointly and severally promise to pay interest on the unpaid 
principal amount of the Loan from the date of the Loan until such Loan is paid in full, payable at 
the rate(s) and at the time(s) set forth in the DIP Loan and Security Agreement.  Payments of 
both principal and interest are to be made in lawful money of the United States of America. 

This Note amends and restates that certain Promissory Note dated as of August 1, 2024 
executed by Borrower in favor of Lender and is one of the DIP Promissory Notes evidencing 
indebtedness incurred under, and is entitled to the benefits of the terms and provisions of, the 
DIP Loan and Security Agreement, which provides, among others things, for the granting of 
certain Collateral, the payment of the Default Rate of interest upon an Event of Default, and 
acceleration of the maturity hereof. 

All terms of the DIP Loan and Security Agreement are incorporated herein by reference 
as fully and with the same effect as if set forth herein at length.  Capitalized terms not otherwise 
defined herein have the meaning given to them in the DIP Loan and Security Agreement. 

This Note is made under and governed by the laws of the Commonwealth of 
Pennsylvania, without regard to conflicts of law provisions. 

Borrowers jointly and severally represent and warrant that they have no claims or offsets 
against, or defenses or counterclaims to, their obligations under this Note (and hereby expressly 
waive any and all such claims, offsets, defenses and counterclaims).  

UPON THE OCCURRENCE OF AN EVENT OF DEFAULT, BORROWERS HEREBY 
IRREVOCABLY EMPOWER ANY ATTORNEY OF ANY COURT OF RECORD WITHIN 
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Public Credit DIP Note 
Signature Page 

 

THE UNITED STATES OF AMERICA OR ELSEWHERE TO APPEAR FOR THEM OR 
ANY ONE OF THEM, WITH COMPLAINT FILED, CONFESS JUDGMENT AGAINST 
THEM, OR ANY ONE OF THEM, IN FAVOR OF ANY HOLDER HEREOF, AS OF ANY 
TERM, FOR THE UNPAID BALANCE OF THE PRINCIPAL DEBT, ADDITIONAL LOANS 
AND LOAN ADVANCES AND ALL OTHER SUMS PAID BY HOLDER ON BEHALF OF 
BORROWERS OR DUE TO HOLDER PURSUANT TO THE TERMS OF THIS NOTE, THE 
AGREEMENT OR ANY OTHER LOAN DOCUMENTS, TOGETHER WITH UNPAID 
INTEREST THEREON, LATE CHARGES,  PREPAYMENT CHARGES, COSTS OF SUIT 
AND REASONABLE ATTORNEYS’ FEES ACTUALLY INCURRED.  BORROWERS 
HEREBY FOREVER WAIVE AND RELEASE ALL ERRORS IN SAID PROCEEDINGS, 
WAIVE THE STAY OF EXECUTION, THE RIGHT OF INQUISITION AND EXTENSION 
OF TIME OF PAYMENT.  NO SINGLE EXERCISE OF THE FOREGOING POWER TO 
CONFESS THE JUDGMENT OR A SERIES OF JUDGMENTS SHALL BE DEEMED TO 
EXHAUST THE POWER WHETHER OR NOT ANY SUCH EXERCISE SHALL BE HELD 
BY ANY COURT TO BE INVALID, VOIDABLE OR VOID, BUT THE POWER SHALL 
CONTINUE UNDIMINISHED, AND IT MAY BE EXERCISED FROM TIME TO TIME AS 
OFTEN AS THE HOLDER HEREOF SHALL ELECT UNTIL SUCH TIME AS THE 
HOLDER SHALL HAVE RECEIVED PAYMENT IN FULL OF THE PRINCIPAL DEBT, 
ADDITIONAL LOANS AND ADVANCES, SUMS PAID, INTEREST AND COSTS. 

IT IS HEREBY ACKNOWLEDGED THAT THE CONFESSION OF JUDGMENT 
PROVISION HEREIN CONTAINED WHICH AFFECTS CERTAIN LEGAL RIGHTS OF 
BORROWERS HAVE BEEN READ, UNDERSTOOD AND VOLUNTARILY AGREED TO 
BY BORROWERS. 

 

[Signature Page Follows] 
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IN WITNESS WHEREOF, the Borrowers have executed and delivered this Promissory Note as 
of the day and year first above written. 

 
BORROWER: 
 
Guardian Elder Care at Bethel Park, LLC, 
Guardian Elder Care at Brockway, LLC, 
Guardian Elder Care at Greensburg, LLC, 
Guardian Elder Care at Lower Burrell, LLC, 
Guardian Elder Care at Munhall, LLC, 
Guardian Healthcare FOR Group, LLC, 
Guardian Healthcare FOR LLC 99% Holdco, LLC,  
GEC Lower Burrell Real Estate, LLC,  
GEC Munhall Real Estate, LLC,  
GEC Bethel Park Real Estate, LLC,  
GEC Greensburg Real Estate, LLC,  
Guardian Healthcare Pharmacy, LLC 
Guardian Healthcare Rehabilitation Services, LLC, and  
Guardian Healthcare Home & Community Services, 
LLC, each a Pennsylvania limited liability company 

 
    

By: ________________________ 
Name:  
Title:  

 
Guardian Healthcare FOR LLC 1% Holdco, Inc., a 
Pennsylvania corporation 
     
By: ________________________ 
Name:  
Title:  
 
GEC Highland View, LP, a Pennsylvania limited 
partnership, 
 
By:       
Name: 
Title: 

  

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 107 of 143



Public Credit DIP Note 
Signature Page 

 

BORROWER: 
 
Guardian Elder Care at Beaver Falls, LLC, 
Guardian Elder Care at Monongahela, LLC, 
GEC   Monongahela Real Estate, LLC,  
GEC Beaver Falls Real Estate, LLC, and Guardian 
Healthcare FOR HUD Master Tenant, LLC, each a 
Pennsylvania limited liability company 

 
 
     
By: ________________________ 
Name:  
Title:  

 
 

Guardian Elder Care at Fairmont, LLC, and GEC 
Fairmont Real Estate, LLC, each a West Virgnia limited 
liability company 
 
 
     
By: ________________________ 
Name:  
Title: 
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EXHIBIT 2 
 

INTERCREDITOR AGREEMENT 
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Intercreditor Agreement 
Section 232  

 

U.S. Department of Housing  
and Urban Development 

Office of Residential  
Care Facilities 

 

 
 
Public reporting burden for this collection of information is estimated to average 1.5 hours per response, including the time for 
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing 
the collection of information. The information is being collected to obtain the supportive documentation that must be submitted to HUD 
for approval, and is necessary to ensure that viable projects are developed and maintained.  The Department will use this information 
to determine if properties meet HUD requirements with respect to development, operation and/or asset management, as well as 
ensuring the continued marketability of the properties. Response to this request for information is required in order to receive the 
benefits to be derived from the National Housing Act Section 232 Healthcare Facility Insurance Program.    While no assurance of 
confidentiality is pledged to respondents, HUD generally discloses this data only in response to a Freedom of Information Act request.   
 
Warning: Anyone who knowingly submits a false claim or makes a false statement is subject to criminal and/or civil penalties, 
including confinement for up to 5 years, fines, and civil and administrative penalties. (18 U.S.C. §§ 287, 1001, 1010, 1012; 31 U.S.C. 
§3729, 3802).  
 

THIS INTERCREDITOR AGREEMENT (this “Agreement”) is entered into as of August 
20, 2024, by and among (i) Public Credit, LLC, a Pennsylvania limited liability company, acting 
individually as lender and as DIP Collateral Agent acting on behalf of itself and lenders who are 
parties under the AR Loan Agreement, collectively, the “AR Lender”), (ii) KeyBank, National 
Association, a national banking association, (“FHA Lender”), (iii) GEC Monongahela Real 
Estate, LLC, a Pennsylvania limited liability company, GEC Beaver Falls Real Estate, LLC, a 
Pennsylvania limited liability company, and GEC Fairmont Real Estate, LLC, a West Virgnia 
limited liability company (each an “Owner”), (iv) Guardian Healthcare FOR HUD Master Tenant, 
LLC, a Pennsylvania limited liability company (the “Master Tenant”), and  (v) Guardian Elder 
Care at Beaver Falls, LLC, a Pennsylvania limited liability company, Guardian Elder Care at 
Monongahela, LLC, a Pennsylvania limited liability company, and Guardian Elder Care at 
Fairmont, LLC, a West Virginia limited liability company, (each an “Operator”).  AR Lender, 
FHA Lender, Owner and Operator are referred to in this Agreement individually as a “Party” and 
collectively as the “Parties”.  

 WHEREAS, Operator has entered into that certain Master Sublease with Master Tenant 
with respect to the Facility (the “Owner-Operator Agreement”), and each Operator further 
entered into a Security Agreement for the benefit of FHA Lender (the “Operator Security 
Agreement”), which security agreement grants a security interest in certain collateral of the 
Operator which includes the AR Lender Priority Collateral, and entered into a Regulatory 
Agreement for the benefit of HUD (the “Operator Regulatory Agreement”); and  

 
WHEREAS, AR Lender has made or may in the future make loans and/or extensions of 

credit to or for the benefit of the Operator, secured by certain collateral of the Operator, which 
includes the AR Lender Priority Collateral; and  

 
WHEREAS, FHA Lender has made or may in the future make loans and/or extensions of 

credit to or for the benefit of Owner secured by the Facility operated by the Operator or to or for 
the benefit of Operator secured by certain assets of the Operator; and 

 
WHEREAS, AR Lender and FHA Lender have agreed upon AR Lender’s and FHA 

Lender’s respective rights in and to the AR Lender Priority Collateral and FHA Lender Priority 
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Collateral which agreements and understandings are set forth below.  In the event of a conflict 
between the terms of this Agreement and the terms of the AR Loan Documents, or the FHA-
Insured Loan Documents, the terms of this Agreement shall govern and control; 

 
NOW, THEREFORE, in consideration of the mutual covenants set forth below, and 

intending to be legally bound, the Parties hereto hereby agree as follows: 
 

1. DEFINITIONS 
All terms used herein which are not specifically defined shall have the meanings 

provided in Article 9 of the Uniform Commercial Code as in effect in the Commonwealth of 
Pennsylvania from time to time (the “UCC”).  In addition to the terms defined elsewhere in this 
Agreement, the following terms shall have the following meanings when used in this Agreement.  

 1.1 “Accounts” shall mean all right, title and interest of Operator in and to the 
following, in each case arising from Operator’s operation of the Facility in the ordinary 
course of Operator’s business: (a) all rights to payment of a monetary obligation, whether 
or not earned by performance, including, but not limited to, accounts receivable, health-
care insurance receivables, Medicaid and Medicare receivables, Veterans Administration 
receivables, or other governmental receivables, private patient receivables, and HMO 
receivables, (b) payment intangibles, (c) guaranties, letter-of-credit rights and other 
supporting obligations relating to the property described in clauses (a) and (b); and (d) all 
of the proceeds of the property described in clauses (a), (b) and (c).  Notwithstanding the 
foregoing, “Accounts” do not include insurance proceeds, commercial tort claims, or 
accounts arising from the sale of Operator’s equipment, inventory or other goods, other 
than accounts arising from the sale of Operator’s inventory in the ordinary course of 
Operator’s business; provided that “Accounts” shall include any Approved Business 
Interruption Insurance Proceeds.  For purposes herein “Approved Business Interruption 
Insurance Proceeds” include the proceeds of business interruption insurance payable to 
Operator to the extent such proceeds support continued funding of the AR Loan, 
provided, however, that “Approved Business Interruption Insurance Proceeds” shall not 
include rent loss coverage payable to the FHA Lender.  

 1.2 “Advances” shall mean advances under the loan facility provided for in 
the AR Loan Documents. 
 1.3 “AR Lender Priority Collateral” shall mean all right, title and interest of 
Operator in and to the following:  (a) all Accounts arising from the delivery of goods and 
rendering of services by Operator prior to the Cut-Off Time and the proceeds thereof; (b) 
all Deposit Accounts and the proceeds thereof; and (c) all Accounts arising after the Cut-
Off Time and the proceeds thereof solely to the extent of (and in the amount of) 
Protective Advances made after the Cut-Off Time in accordance with the terms of this 
Agreement provided that the collateral should be prioritized in accordance with Section 
2.1.  
 1.4 “AR Loan” shall mean a loan (including any amounts contemplated as 
letter of credit obligations) made by AR Lender to Operator pursuant to the AR Loan 
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Agreement.  Notwithstanding anything else in the AR Loan Documents, unless otherwise 
specifically approved in writing by FHA Lender and HUD, the AR Loan shall exclude 
any term loan facility, equipment loan facility and any indebtedness, liability or 
obligations arising under a guarantee, except to the extent that the obligations guaranteed 
consist solely of AR Loan Obligations and such guarantors waive subrogation and similar 
rights until the FHA-Insured Loan is Paid in Full.   
 1.5 “AR Loan Agreement” shall mean that certain Debtor-In-Possession 
Loan and Security Agreement, dated as of August 1, 2024, by and among AR Lender, as 
lender, and Operator, Master Tenant, Owner, and other named borrowers thereto, as 
borrower, as amended, restated, supplemented or otherwise modified from time to time in 
accordance with the terms of this Agreement. 
 1.6 “AR Loan Documents” shall mean any and all promissory notes, security 
agreements and any and all other documents evidencing or securing the AR Loan as 
identified on Schedule 1 attached hereto, in each case, as amended, restated, 
supplemented or otherwise modified from time to time in accordance with the terms of 
this Agreement, provided that, for purposes of this Agreement, this Agreement shall not 
be considered an AR Loan Document.   
 1.7 “AR Loan Obligations” shall mean the AR Loan and all other 
indebtedness, liabilities and obligations owing to AR Lender under the AR Loan 
Documents (including without limitation any Over-line Advances and/or Allowable 
Over-Advances, as permitted pursuant to Section 2.7, and Protective Advances), 
provided, however, that notwithstanding anything to the contrary set forth in the AR 
Loan Documents, “AR Loan Obligations” shall exclude any and all indebtedness, 
liabilities and obligations that are not directly related to the benefit of the Facilities or the 
Other Facilities, or the financing thereof.  Notwithstanding the foregoing, the AR Loan 
Obligations shall also include the terms and conditions of the Final DIP Order entered by 
the United States Bankruptcy Court for the Western District of Pennsylvania in Case No. 
24-70299.    Notwithstanding anything to the contrary in the AR Loan Documents or this 
Agreement, this Agreement shall not be deemed an “AR Loan Obligation.”     
 1.8 “Availability” means the New Money DIP Ceiling as defined in the AR 
Loan Agreement. 
 1.9 .  “Budget” means the budget approved by the Bankruptcy Court under 
the Final DIP Order. 
 1.10 “Business Day” shall mean any day other than a Saturday, a Sunday, or 
any day that banks in the Commonwealth of Pennsylvania are required or permitted by 
law to close. 
 1.11 “Ceased Funding” means, with respect to the Cut-Off Time, either of the 
following events:  (i) AR Lender (including any co-lenders pursuant to the AR Loan 
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Documents) has received a request for an Advance under the AR Loan Agreement for 
which there is sufficient Availability and a period of thirty (30) calendar days has elapsed 
since the date of such request, during which time such Advance is not made or (ii) AR 
Lender has notified Operator and/or FHA Lender in writing that it has determined to 
permanently cease making further Advances (at least with respect to the Facility) under 
the AR Loan Agreement. 
 1.12 “Cut-Off Time” shall mean, unless subsequently extended in writing by 
FHA Lender with HUD consent, such time indicated in the written notice (“Cut-Off 
Time Notice”) that may be given by the FHA Lender to the AR Lender following the 
occurrence of an FHA-Insured Loan Triggering Event or an AR Loan Triggering Event, 
which Cut-Off Time Notice must be: (a) in the form set forth in Exhibit A and 
designating the Facility as to which the Cut-Off Time applies and (b) given pursuant to 
Section 4.5.  Unless the AR Lender has Ceased Funding, the Cut-Off Time shall be no 
earlier than thirty (30) calendar days after the Cut-Off Time Notice has been given (as set 
forth in Section 4.5) by FHA Lender to AR Lender.  If the AR Lender has Ceased 
Funding, the Cut-Off Time may be concurrent with the date on which Ceased Funding 
occurred, even if the Cut-Off Time Notice is delivered thereafter.   
 1.13  “Deposit Accounts” shall mean any deposit account (a) holding proceeds 
of any Accounts, (b) holding any cash of the Operator, (c) into which Advances are 
funded (d) for which a deposit account control agreement in favor of the AR Lender and 
approved by HUD, has been entered into, or (e) to the extent permitted by applicable law, 
for which a deposit account services and instructions agreement or similar agreement, 
approved by HUD, has been entered into, but excluding all payment accounts (if any) 
established for the payment of amounts due to Owner pursuant to the Owner-Operator 
Agreement.  
 1.14 “Facility” shall mean each of the following:  (a) skilled nursing facility 
located at 257 Georgetown Road, Beaver Falls, PA 15010 and commonly known as Beaver 
Valley Healthcare and Rehabilitation Center; and each of the Other Facilities. 

 1.15 “FHA Lender Priority Collateral” shall mean any and all property 
(whether real, personal or mixed, tangible or intangible) in which FHA Lender and/or 
HUD is granted liens, encumbrances, security interests and other rights pursuant to any of 
the FHA-Insured Loan Documents, except for the AR Lender Priority Collateral, it being 
understood that FHA Lender and/or HUD has an “all assets” security interest on the 
assets of Operator including but not limited to (i) the skilled nursing facility licenses and 
any other healthcare or long term care licenses for the Facility, (ii) all Medicare and 
Medicaid/state/county provider agreements for the Facility, (iii) the certificates of need 
for the Facility, (iv) the Owner-Operator Agreement and (v) Operator’s furniture, 
fixtures, equipment, software and inventory directly related to such Facility.   
 1.16  “FHA-Insured Loan(s)” shall mean the mortgage loan(s) made by FHA 
Lender and insured or held by HUD with respect to the Facility.    
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 1.17 “FHA-Insured Loan Documents” shall mean, with respect to the FHA-
Insured Loan, any and all promissory notes, deeds of trust, mortgages, regulatory 
agreements, security agreements and any and all other documents required by FHA 
Lender and/or HUD as identified on Schedule 2 attached hereto in connection with such 
FHA-Insured Loan, in each case, as amended, restated, supplemented or otherwise 
modified from time to time, provided that this Agreement shall not be considered a FHA-
Insured Loan Document for purposes of this Agreement.     
 1.18 “FHA-Insured Loan Obligations” shall mean the FHA-Insured Loan and 
all other indebtedness, liabilities and obligations owing to FHA Lender and/or HUD 
under the FHA-Insured Loan Documents.  
 1.19 “Final DIP Order” shall mean that certain Final Order (I) Authorizing 
The Owned/Ancillary Debtors To Obtain Postpetition Financing; (II) Granting Liens And 
Providing Superpriority Administrative Expense Status; (III) Authorizing The Use Of 
KeyBank’s, Public Credit’s and S&T Bank’s Cash Collateral; (IV) Granting Adequate 
Protection; (V) Modifying The Automatic Stay; and (VI) Granting Related Relief entered 
by the Bankruptcy Court in the Bankruptcy Case. 

 1.20 “HUD” shall mean the U.S. Secretary of Housing and Urban Development 
or any successor agency. 
 1.21 “Maximum Commitment Amount” shall mean $6,500,000. 
 1.22 “Other Facilities” means any other healthcare facilities financed by the 
AR Loan, in any case financed by a mortgage loan made by a HUD-approved lender and 
insured or held by HUD, which facilities are described on Schedule 3 (as such list of 
Other Facilities may be modified from time to time with the consent of HUD, AR Lender 
and FHA Lender).   
 1.23 “Paid in Full” shall mean the final indefeasible payment in full of all AR 
Loan Obligations or FHA-Insured Loan Obligations, as applicable, and the termination of 
the AR Loan Documents and the FHA-Insured Loan Documents, as applicable; provided, 
however, that a reduction in the outstanding balance due under the AR Loan Documents 
to zero shall not mean that the AR Loan Obligations have been “Paid in Full” unless and 
until, all commitments of the AR Lender to lend under the AR Loan Documents have 
been terminated.  With respect to any AR Loan Obligations under the AR Loan 
Documents consisting of contingent obligations under letters of credit, final payment is 
considered the setting apart of cash sufficient to discharge such AR Loan Obligations in 
an account for the exclusive benefit of AR Lender.  

 1.24 “Possession Date” shall mean, with respect to the Facility, the earlier of 
the date upon which (a) FHA Lender, or its nominee, has taken actual physical possession 
and control of the Facility, whether by foreclosure, deed in lieu of foreclosure, 
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appointment of a receiver or other legal process, or (b) FHA Lender, or its nominee, has 
begun the operation and management of the Facility. 

 1.25 “Protective Advances” shall mean amounts advanced by AR Lender 
following the Cut-Off Time and prior to the Possession Date that the AR Lender deems 
reasonably necessary to preserve and protect the AR Lender Priority Collateral and 
written notice of which is given to FHA Lender within five (5) Business Days after the 
subject advance is made, provided, however, that failure to provide such notice within 
five Business Days shall not affect the inclusion of Accounts arising after the Cut-Off 
Time as AR Lender Priority Collateral, as described more fully in the definition of AR 
Lender Priority Collateral.   
 1.26 “Triggering Event” shall mean an FHA-Insured Loan Triggering Event 
or an AR Loan Triggering Event.  An “FHA-Insured Loan Triggering Event” shall 
mean any of (i) a payment default under the FHA-Insured Loan Documents, (ii) 
acceleration by FHA Lender of the sums due under the FHA-Insured Loan Documents, 
(iii) an Event of Default (as defined in any of the FHA-Insured Loan Documents) has 
occurred, or (iv) an event of default under the Owner-Operator Agreement has occurred.   
An “AR Loan Triggering Event” shall mean any event which results in AR Lender 
having Ceased Funding or accelerating the AR Loan Obligations (provided, however, 
that any acceleration that occurs automatically pursuant to the terms of the AR Loan 
Agreement shall not be an AR Loan Triggering Event if such acceleration is timely 
waived, cured, unwound or otherwise disregarded by the AR Lender who continues to 
fund).  The filing of chapter 11 voluntary petitions by the Owner, Master Tenant, and 
Operator that are being jointly administered at Case No. 24-70299 (the “Bankruptcy 
Case”) in the United States Bankruptcy Court for the Western District of Pennsylvania 
(the “Bankruptcy Court”) are not Triggering Events for purposes of this Agreement. 
 

2. PRIORITIES 
 2.1 AR Lender Priority.   (a) AR Lender and FHA Lender agree that, as between AR Lender and FHA 
Lender, subject to Section 2.1(b), at all times, whether before, during or after the pendency of 
any bankruptcy, reorganization or other insolvency proceeding, and notwithstanding the taking 
of possession of, or other exercise of rights in respect of the FHA Lender Priority Collateral (or 
any portion thereof) or the priorities that ordinarily would result under the Uniform Commercial 
Code as enacted in each and every applicable jurisdiction, and as amended from time to time, 
and other applicable law for the order of granting or perfecting of any security interests referred 
to herein, AR Lender shall have a first and prior security interest in, upon and to the AR Lender 
Priority Collateral to secure the AR Loan Obligations; and FHA Lender hereby subordinates to 
AR Lender’s security interest FHA Lender’s security interest in the AR Lender Priority 
Collateral.  FHA Lender shall abide by the standstill provisions set forth below in Section 2.3(a).  
FHA Lender, Owner, Master Tenant, and Operator agree, that, in the event AR Lender seeks to 
enforce any of its remedies under the AR Loan Documents, AR Lender may have reasonable 
access to the Facility for any inspection and copying of the books and records of Operator 
relating to the AR Lender Priority Collateral and the FHA Lender Priority Collateral, provided 
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that AR Lender shall promptly repair any damage to the Facility caused by AR Lender or its 
agents resulting from such inspection and copying.   AR Lender agrees that, notwithstanding 
anything in the AR Loan Documents to the contrary: (i) AR Lender may not require Operator to 
deliver the books and records of Operator to AR Lender; and (ii) AR Lender’s rights to inspect 
and copy Operator’s books and records shall be limited to those rights set forth in the preceding 
sentence. (b) Without limiting the foregoing, following the occurrence of a Triggering 
Event, FHA Lender may deliver to AR Lender a Cut-Off Time Notice.  Notwithstanding the 
occurrence of a Cut-Off Time, the AR Lender shall have a first and prior security interest in the 
AR Lender Priority Collateral, and FHA Lender shall have a subordinate lien in the AR Lender 
Priority Collateral, until the AR Loan Obligations are Paid in Full.  Any Accounts arising from 
the delivery of goods and rendering of services by Operator at the Facility after the Cut-Off Time 
Notice, but prior to the Cut-Off Time, shall be AR Lender Priority Collateral notwithstanding the 
collection of the same after the Cut-Off Time.  For the avoidance of doubt, FHA Lender shall 
have a first and prior security interest in any Accounts arising from the delivery of goods and 
rendering of services by Operator at the Facility on or after the Cut-Off Time with respect to the 
Facility (except to the extent AR Lender makes Protective Advances), and such Accounts shall 
be considered FHA Lender Priority Collateral and not AR Lender Priority Collateral.  From and 
after the Cut-Off Time, all amounts received by AR Lender on account of the AR Lender 
Priority Collateral shall be applied solely to the AR Loan Obligations.  Nothing herein shall 
prevent AR Lender from collecting the full amount of the AR Loan Obligations from any 
guarantors thereof and/or from collateral other than the AR Lender Priority Collateral and/or the 
FHA Lender Priority Collateral. (c) If AR Lender’s security interest (as now or in the future existing) in the 
AR Lender Priority Collateral becomes, in whole or in part, for any reason, unperfected or is 
judicially or administratively determined to be unenforceable, in whole or in part, or is voided, in 
whole or in part, and as a result thereof, a creditor subordinate to AR Lender would have or 
would be entitled to claim, priority over the FHA Lender in the AR Lender Priority Collateral, 
nothing in this Agreement is intended or shall be construed as a subordination by FHA Lender to 
such other creditor.   (d) Notwithstanding anything else in this Agreement AR Loan Obligations 
shall not include indemnity obligations relating to any breach of this Agreement or relating to 
any dispute between AR Lender and FHA Lender or HUD.    (e) AR Lender agrees to exercise any rights of setoff against funds on deposit 
in Deposit Accounts maintained with AR Lender for application to AR Loan Obligations 
consistently with the priorities and provisions established under this Agreement.     
 2.2 FHA Lender Priority.   

(a) AR Lender and FHA Lender agree that, as between AR Lender and FHA 
Lender, subject to Section 2.2(b), at all times, whether before, during or after the pendency of 
any bankruptcy, reorganization or other insolvency proceeding, and notwithstanding the taking 
of possession of, or other exercise of rights in respect of, the AR Lender Priority Collateral (or 
any portion thereof) or the priorities that ordinarily would result under the Uniform Commercial 
Code as enacted in each and every applicable jurisdiction, and as amended from time to time, 
and other applicable law for the order of granting or perfecting of any security interests referred 
to herein, FHA Lender shall have a first and prior security interest in, upon and to the FHA 
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Lender Priority Collateral; and AR Lender hereby subordinates to FHA Lender AR Lender’s 
security interest, if any, in the FHA Lender Priority Collateral to secure the FHA-Insured Loan. 
AR Lender shall abide by the standstill provisions set forth below in Section 2.3(b).  Promptly 
upon execution of this Agreement, AR Lender agrees to cause itself to be removed from any 
insurance policy and insurance certificate that has any designation of AR Lender as (a) loss 
payee or lender’s loss payee on any insurance with respect to any FHA Lender Priority Collateral 
upon which AR Lender does not have a subordinate lien as permitted by this Agreement and (b) 
primary loss payee or primary lender’s loss payee on any insurance with respect to any FHA 
Lender Priority Collateral upon which AR Lender has a subordinate lien permitted under this 
Agreement. 

(b) If FHA Lender’s security interest (as now or in the future existing) in the 
FHA Lender Priority Collateral becomes, in whole or in part, for any reason, unperfected or is 
judicially or administratively determined to be unenforceable, in whole or in part, or is voided, in 
whole or in part, and as a result thereof, a creditor subordinate to FHA Lender would have or 
would be entitled to claim, priority over AR Lender in the FHA Lender Priority Collateral, 
nothing in this Agreement is intended or shall be construed as a subordination by AR Lender to 
such other creditor.  Notwithstanding the foregoing, FHA Lender shall have a first priority 
security interest in the FHA Lender Priority Collateral applicable to the corresponding Facility, 
provided however, AR Lender shall have the ability to utilize the FHA Lender Priority Collateral 
solely to the extent necessary to exercise any of AR Lender’s rights and/or remedies  (including 
without limitation billing and collecting the Operator’s accounts receivable and other assets 
comprising AR Lender Priority Collateral) under the AR Loan Documents.   

(c) FHA Lender acknowledges that one or more of the Other Facilities, if any, 
may be subject to loans made by other HUD-approved lenders and insured or held by HUD.  The 
AR Loan may provide financing for and may be secured by collateral pertaining to any or all of 
the Other Facilities.  This Agreement is intended to set forth the priorities, rights, and 
responsibilities of FHA Lender vis-à-vis AR Lender, only, and shall not affect priorities of the 
FHA-Lender vis-a–vis any other lender of any Other Facilities. 

 2.3 Standstill; Possession Date.   (a) Until the AR Loan Obligations have been Paid in Full, FHA Lender, 
Owner, and Master Tenant shall not exercise any remedies with regard to the AR Lender Priority 
Collateral (including without limitation any remedies in conflict with Section 2.9(c) below which 
includes, without limitation, notifying account debtors to redirect payment for such AR Lender 
Priority Collateral, changing or attempting to change any direction of payment or remittance 
instructions to account debtors for such AR Lender Priority Collateral to any deposit accounts 
other than those Deposit Accounts into which Accounts have been paid historically, or any 
combination of the foregoing); provided however, that after a Triggering Event, the foregoing 
shall not prohibit the FHA Lender from (i) taking any action against the Operator with respect to 
any FHA Lender Priority Collateral (so long as such action does not compromise the AR 
Lender’s ability to bill and/or collect the AR Lender Priority Collateral), (ii) terminating an 
Owner-Operator Agreement, (iii) commencing an action for possession or for collection of rent 
or other monetary amounts due under such Owner-Operator Agreement or for specific 
enforcement of an Operator’s covenants under such Owner-Operator Agreement, so long as such 
actions do not comprise the exercise of a remedy with regard to AR Lender Priority Collateral, or 
(iv) pursuing the remedies specified in the definition of “Possession Date,” (v) taking steps to 
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appoint a receiver or (vi) contacting the necessary authorities, which may include account 
debtors, to begin the process of transferring the license and/or any other necessary permits or 
approvals, and the assignment of the provider agreements from the incumbent Operator to a new 
operator.   (b) Until the FHA-Insured Loan Obligations have been Paid in Full, subject to 
AR Lender’s right to access the FHA Lender Priority Collateral set forth in Section 2.1 above, 
AR Lender shall not affirmatively exercise any remedies with regard to the FHA Lender Priority 
Collateral. (c) Without limiting the foregoing, FHA Lender shall deliver to AR Lender 
ten (10) Business Days’ prior written notice of the commencement of any action or undertaking 
to take physical possession, control or management of the Facility (the “Possession Date 
Notice”).  If a Cut-Off Time Notice has previously been issued, the Possession Date Notice shall 
have no effect on the Cut-Off Time.  If no previous Cut-Off Time Notice has been issued, the 
Possession Date Notice shall serve as a Cut-Off Time Notice.  If a Possession Date Notice is 
serving as Cut-Off Time Notice, notwithstanding the fact that FHA Lender or its designee may 
take physical possession, control or management of a Facility upon providing ten (10) Business 
Days’ notice to AR Lender, AR Lender shall have rights to and be entitled to the collections of 
all Accounts arising from the delivery of goods or rendering of services at the Facility for the 
period beginning on the date of the Possession Date Notice and continuing until the thirtieth 
(30th) day following a Possession Date Notice, without regard to whether such Accounts were 
generated in the name of Operator or in the name of any temporary or permanent replacement 
operator, manager or receiver. (d) Without limiting any of its rights hereunder or under the AR Loan 
Documents, at any time after receiving a Cut-Off Time Notice or a Possession Date Notice, AR 
Lender shall have the right to cease making Advances.  Irrespective of whether or not AR Lender 
makes any Advances (including Protective Advances) after receiving the Cut-Off Time Notice, it 
shall retain a first priority lien on all AR Lender Priority Collateral.         (e) Except as may be expressly set forth herein, including but not limited to in 
Section 2.6(b) hereof, FHA Lender, Owner, and Operator hereby agree that any AR Lender 
Priority Collateral and proceeds thereof, which may come into the possession of FHA Lender or 
Owner or Operator will be held in trust for AR Lender, and FHA Lender and Owner shall turn 
over any AR Lender Priority Collateral and/or proceeds thereof to AR Lender, in the same form 
as received with any necessary endorsements, promptly upon receipt, until all of the AR Loan 
Obligations have been Paid in Full.  Any replacement operator or receiver who commences 
operating the Facility shall agree in writing to abide by the provisions of this Section 2.3(e) to the 
extent it, or its new lender, if any, comes into possession of any AR Lender Priority Collateral, 
provided, however, failure to secure such written agreement shall not subject FHA Lender to any 
liability nor affect the subordination and lien priorities set forth in this Agreement.   (f) Any FHA Lender Priority Collateral that may come into the possession of 
AR Lender, Operator or Owner will be held in trust by AR Lender, Operator or Owner (as 
applicable), for FHA Lender, and such recipient shall turn over any FHA Lender Priority 
Collateral so received to FHA Lender in the same form as received, with any necessary 
endorsements, promptly upon receipt, until the FHA-Insured Loan Obligations have been Paid in 
Full in accordance with the terms of this Agreement.  Any replacement operator or receiver who 
commences operating the Facility shall agree in writing to abide by the provisions of this Section 
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2.3(f) to the extent it, or its new lender, if any, comes into possession of any FHA Lender 
Priority Collateral. 
 2.4 No Contest.   (a) FHA Lender agrees that it will not make any assertion or claim in any 
action, suit or proceeding of any nature whatsoever in any way challenging the priority, validity 
or effectiveness of the liens and security interests granted to AR Lender with respect to the AR 
Lender Priority Collateral provided that, nothing in this Section 2.4(a) shall prevent FHA Lender 
from taking all appropriate steps to protect and preserve its priority in the circumstances 
contemplated in Section 2.1(b).   FHA Lender further agrees that, subject to Section 2.1(b),  AR 
Lender’s lien and security interest in the AR Lender Priority Collateral shall at all times, while 
AR Loan Obligations are owing from Operator to AR Lender, be superior and prior to the liens 
and security interests granted to the FHA Lender in such AR Lender Priority Collateral, 
irrespective of the time, order or method of attachment or perfection of AR Lender’s and the 
FHA Lender’s liens and security interests, or the filing of financing statements, or the taking of 
possession of the FHA Lender Priority Collateral, or any portion thereof. (b) AR Lender agrees that it will not make any assertion or claim in any 
action, suit or proceeding of any nature whatsoever in any way challenging the priority, validity 
or effectiveness of the liens and security interests granted to FHA Lender with respect to the 
FHA Lender Priority Collateral; provided that, nothing in this Section 2.4(b) shall prevent AR 
Lender from taking all appropriate steps to protect and preserve its priority in the circumstances 
contemplated in Section 2.2(b).  AR Lender further agrees that FHA Lender’s lien and security 
interest in the FHA Lender Priority Collateral shall at all times while any indebtedness or 
obligations under the FHA-Insured Loan Documents are owing from the Owner to the FHA 
Lender, be superior and prior to the liens and security interests granted to AR Lender in such 
FHA Lender Priority Collateral, irrespective of the time, order or method of attachment or 
perfection of the  FHA Lender’s liens and security interests, or the filing of financing statements 
or the taking of possession of the AR Lender Priority Collateral, or any portion thereof. (c) AR Lender waives, in respect of FHA Lender, any and all rights under any 
theory of marshalling or ordering of the disposition of collateral and accordingly, AR Lender 
agrees that FHA Lender may (i) proceed directly against any collateral in which FHA Lender has 
a lien or security interest (subject to the terms of this Agreement) and/or any guarantor of the FHA-
Insured Loan Obligations in any particular order and (ii) release, surrender, substitute or exchange 
any collateral and/or any guarantor at any time without affecting the agreements set forth in this 
Agreement.  FHA Lender waives, in respect of AR Lender, any and all rights under any theory of 
marshalling or ordering of the disposition of collateral and accordingly, FHA Lender agrees that 
AR Lender may (A) proceed directly against any collateral in which AR Lender has a lien or 
security interest (subject to the terms of this Agreement) and/or any guarantor of the AR Loan 
Obligations in any particular order and (B) release, surrender, substitute or exchange any collateral 
and/or any guarantor at any time without affecting the agreements set forth in this Agreement. 
 2.5 Releases; Bailee for Perfection. (a) Notwithstanding anything to the contrary contained herein or in any of the 
FHA-Insured Loan Documents, the Operator Security Agreement or the Owner-Operator 
Agreement (or any sublease thereof), but subject to Section 2.5(b) below, FHA Lender agrees 
that in the event any AR Lender Priority Collateral (but not the AR Loan) is sold, transferred or 
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conveyed or otherwise disposed of in conjunction with the exercise of AR Lender’s remedies 
against Operator under the AR Loan Documents, the FHA Lender shall release all of its rights to 
and interests in such AR Lender Priority Collateral. Nothing in this Section 2.5(a) shall require 
any release of the FHA Lender Priority Collateral.  FHA Lender shall execute such release 
documents as AR Lender may reasonably request to effectuate the terms of this Section 2.5(a).  
Notwithstanding anything to the contrary contained herein or in any of the AR Loan Documents, 
but subject to Section 2.5(b), AR Lender agrees that in the event any FHA Lender Priority 
Collateral (but not the FHA-Insured Loan) is sold, transferred or conveyed or otherwise disposed 
of in conjunction with the exercise of FHA Lender’s remedies under the FHA-Insured Loan 
Documents, AR Lender shall release all of its rights to and interests in (if any) such FHA Lender 
Priority Collateral and such property shall be transferred free and clear of all liens and security 
interests in favor of AR Lender.  Nothing in this Section 2.5(a) shall require any release of the 
AR Lender Priority Collateral.  AR Lender shall execute such release documents as FHA Lender 
may reasonably request to effectuate the terms of this Section 2.5(a). (b) Notwithstanding the foregoing, to the extent that the proceeds of any sale 
of AR Lender Priority Collateral exceed the amount necessary to pay and satisfy in full the AR 
Loan Obligations, such excess shall be delivered to FHA Lender (to the extent that FHA Lender 
is otherwise entitled thereto in accordance with the FHA-Insured Loan Documents and/or 
applicable law) for application by FHA Lender pursuant to the FHA-Insured Loan Documents. 
To the extent that the proceeds of any sale of FHA Lender Priority Collateral exceed the amount 
necessary to pay and satisfy the FHA-Insured Loan Obligations in full, such excess shall be 
delivered to AR Lender (to the extent that AR Lender has a security interest in the FHA Lender 
Priority Collateral and is otherwise entitled thereto in accordance with the AR Loan Documents 
and/or applicable law) for application by AR Lender pursuant to the AR Loan Documents. (c) In the event FHA Lender or its nominee purchases any AR Lender Priority 
Collateral (which it shall have no obligation to purchase), AR Lender agrees that upon receipt of 
the purchase price (i) all such AR Lender Priority Collateral so sold, and all liens or security 
interests therein, and all proceeds thereof, shall be deemed to be held by AR Lender as agent for 
the purchaser until effectively transferred to such purchaser’s ownership and control, (ii) AR 
Lender shall continue to receive such AR Lender Priority Collateral and proceeds thereof in 
existing lockbox or controlled deposit accounts until such purchaser has made alternative 
collection and deposit arrangements (which it shall  arrange within thirty (30) days), and (iii) AR 
Lender shall remit all collections of such purchased AR Lender Priority Collateral in the same 
manner as provided in Section 2.6. (d) With respect to any AR Lender Priority Collateral and/or FHA Lender 
Priority Collateral that FHA Lender cannot perfect a security interest in by filing a financing 
statement, and with respect to which AR Lender has perfected a security interest, AR Lender 
shall be deemed to be holding such AR Lender Priority Collateral and/or FHA Lender Priority 
Collateral as representative and bailee for FHA Lender for the purposes of perfection of FHA 
Lender’s liens thereon or therein under the Uniform Commercial Code as in effect in each 
applicable jurisdiction, and as amended from time to time; provided, however, that the failure of 
AR Lender to hold any such collateral shall not subject such AR Lender to any liability nor 
affect the subordination and lien priorities set forth in this Agreement.   
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2.6 Return of Payments  (a) AR Lender agrees that, upon the AR Loan Obligations being Paid in Full, 
any AR Lender Priority Collateral and the proceeds thereof which may come into AR Lender’s 
possession will be held by it in trust for FHA Lender and it shall turn over any such AR Lender 
Priority Collateral and/or proceeds thereof to FHA Lender (or, at FHA Lender’s direction, to a 
new lender who has entered into an intercreditor agreement with FHA Lender), in the same form 
as received with any necessary endorsements or in an amount equal to the proceeds received, 
promptly upon receipt. (b) FHA Lender agrees that upon the FHA-Insured Loan Obligations being 
Paid in Full, except to the extent the FHA-Insured Loan Obligations are Paid in Full with the 
proceeds of replacement mortgage financing by a new lender that has entered into an 
intercreditor agreement with AR Lender, any FHA Lender Priority Collateral securing the AR 
Loan Obligations and proceeds thereof, which may come into FHA Lender’s possession, will be 
held by it in trust for AR Lender and it shall turn over any such FHA Lender Priority Collateral 
and/or proceeds thereof to AR Lender, in the same form as received with any necessary 
endorsements or in an amount equal to the proceeds received, promptly upon receipt.   
 2.7 AR Loan Documents; Over-line Advances; Allowable Over-Advances; 

Collateralization.  (a)  AR Lender represents and warrants that as of the date hereof Schedule 1 
sets forth a list of the material documents evidencing or securing the AR Loan(s) and that true, 
correct and complete copies of the documents listed thereon have been provided to FHA Lender 
and its counsel.   (b) Notwithstanding anything else in this Agreement or the AR Loan 
Documents, AR Lender shall not make Over-line Advances without prior written consent of 
FHA Lender and HUD (provided that HUD may be deemed to have given consent as set forth 
below in this Section 2.7(b)), except for Protective Advances.  “Over-line Advance” means an 
Advance in excess of the Maximum Commitment Amount.  Upon the written request by AR 
Lender to FHA Lender to make an Over-line Advance, FHA Lender shall promptly (within two 
(2) Business Days) make such request of HUD and HUD will make commercially reasonable 
efforts to respond within ten (10) Business Days to any written request for consent to an Over-
line Advance if such request is sent to the Director of HUD’s Office of Residential Care 
Facilities (or successor office) and supported by a documented collateral analysis provided by 
the AR Lender showing sufficient eligible collateral so as to not exceed the Budget ; provided, 
however, that if HUD fails to respond within ten (10) Business Days of receiving such request 
from FHA Lender, such failure to respond shall be deemed to be a consent to the making of such 
Over-line Advance.  (c) Notwithstanding anything else in this Agreement or the AR Loan 
Documents, AR Lender shall not make any Over-Advance, other than Allowable Over-
Advances, without prior written consent of FHA Lender and HUD.   

(i) “Over-Advance” means any Advances made by AR Lender 
pursuant to the AR Loan Documents in excess of the Budget.    

 
(ii) “Allowable Over-Advances” shall mean one or more Over-

Advances which:  (1) are advanced by AR Lender solely to be used by Operator for 
working capital purposes and/or to pay for costs and expenses incurred by the Operator 

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 121 of 143



 

 
                                  Page 13 of 29                                
 

 

relating to the operation of the Facility or Other Facilities (including, but not limited to 
payroll and related expenses, food and other dietary goods, pharmaceuticals, rent due 
pursuant to the Owner-Operator Agreement (if any), debt service on the FHA-Insured 
Loan Documents, or other amounts due pursuant to the Owner-Operator Agreement 
and/or FHA-Insured Loan Documents), (2) are due within 180 days; and (3) are 
accompanied by documentation (which documentation may include an amendment to the 
AR Loan Documents or letter to the Operator) dictating the amount and duration/due date 
of such Over-Advance and documentation (which may be from the Operator) indicating 
why such Over-Advance is necessary, provided that AR Lender gives notice pursuant to 
Section 4.5 of this Agreement to FHA Lender within five (5) Business Days of such 
Over-Advance and any extension of such Over-Advance; and provided further that 
failure by AR Lender to provide notice (or any required accompanying documentation) to 
FHA Lender within 5 Business Days shall not subject AR Lender to any liability 
hereunder nor affect the subordination and lien priorities set forth in this Agreement, and 
shall not cause any Over-Advance to not constitute an “Allowable Over-Advance” 
hereunder.  FHA Lender will give HUD notice of any notice of an Over-Advance it 
receives.  In no event shall the due date for an Allowable Over-Advance be extended 
beyond 180 days from the making of the Over-Advance without prior written consent 
from FHA Lender, provided that FHA Lender shall not provide consent without receiving 
HUD consent. (d) Until the AR Loan Obligations are Paid in Full, without the prior written 

consent of FHA Lender, AR Lender shall not amend, restate, supplement or otherwise modify 
the AR Loan Documents in any way which, and AR Lender shall not take any action which, (i) 
results in the creation of any lien, security interest or other encumbrance in any collateral related 
to the Facility other than the security interests and liens in existence as of the date of this 
Agreement pursuant to the AR Loan Documents listed on Schedule 1, (ii) conflicts in any way 
with this Agreement, (iii) adds a term loan facility, equipment loan facility, or any additional 
credit facility other than the revolving loan facility and letter of credit subfacility set forth in the 
AR Loan Documents in existence as of the date of this Agreement, (iv) amends the definition of 
“Obligations” set forth in the AR Loan Agreement on the date hereof, or (v) materially and 
adversely affects the rights or interests of FHA Lender.     (e) For the avoidance of doubt, but without limiting in any way the agreement 
of AR Lender set forth in subsection (d) immediately above, FHA Lender agrees that its consent 
shall not be required for any amendment or modification of any AR Loan Documents that 
increases the amount of the AR Loan in connection with the joinder of a co-borrower thereunder 
that is an operator of a nursing and/or assisted living facility that is encumbered by a mortgage 
loan held or insured by HUD; it being agreed and understood that, such joinder must be 
approved by HUD.   (f) AR Lender agrees to provide FHA Lender with true, correct and complete 
copies of any AR Loan Documents, including any amendments thereto, upon written request 
from FHA Lender.  Operator shall provide copies of any and all amendments to the AR Loan 
Documents to FHA Lender prior to the effective date of any amendment.  Nothing in this 
paragraph shall limit any Operator obligations to receive any necessary consents pursuant to the 
FHA-Insured Loan Documents.    
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(g) Notwithstanding anything to the contrary in this Agreement or the FHA-
Insured Loan Documents, it is hereby agreed that, without further approval by FHA Lender or 
HUD:   

(i)  The AR Loan may be extended, for an additional period or periods, but 
not beyond August 1, 2025, and provided that any such extension must be on the same 
terms and conditions except as set forth in subdivision (ii) hereof, if applicable; 
 

(ii)  A modification or extension entered into in accordance with this 
Section 2.7(g) shall not be deemed to violate the requirement in the Operator Regulatory 
Agreement to obtain prior HUD consent to such modification; provided that, nothing 
herein shall be deemed to waive or limit the requirement to obtain such prior consent for 
any other modification of a Material Term (as defined in the Operator Regulatory 
Agreement) or any other extensions or interest rate change except as set forth in this 
Section 2.7(g). (h) “Cross-Collateralization between HUD Projects and AR Loan” The 

parties acknowledge that, pursuant to the AR Loan Documents, the Operator and each operator 
of the Other Facilities is jointly and severally liable for repayment of the AR loan and that the 
operator collateral related to the Facility and each of the Other Facilities secures the AR Loan; 
i.e. that the operator collateral regarding the Facility and each of the Other Facilities are cross-
collateralized to secure the AR Loan.  Such cross-collateralization has been approved by HUD.  

 (i) “Use of HUD projects to Pay or Collateralize Non-HUD Affiliated 
Obligations Not Permitted” Notwithstanding anything to the contrary in the AR Loan 
Documents, unless approved by HUD and set forth in Section 1.7 hereof, AR Lender agrees that 
AR Lender shall not use or apply any income of or property of any project with an FHA-Insured 
Loan to pay or collateralize any Non-HUD Affiliated Obligations.  For purposes hereof, “Non-
HUD Affiliated Obligations” shall include any mortgage loan, term loan, line of credit, 
accounts receivable financing loan, or other credit arrangement from AR Lender (including any 
syndicate lenders) or its affiliates, to parties that are affiliated with the Operator, the operators of 
the Other Facilities, the owners of the Facility or Other Facilities, or the Master Tenant. 

 (j) Except as authorized by the Final DIP Order, AR Lender certifies and 
agrees  that (i) the AR Loan Documents do not, and shall not, include any Non-HUD Affiliated 
Obligations as part of the AR Loan Obligations, and shall not amend its documents to include 
any such terms at any time without express, specific prior HUD written approval, and (ii) neither 
the Operator, nor the operators of the Other Facilities, nor any Owner or Master Tenant of the 
Facility or the Other Facilities (A) are or at any time shall become obligors or guarantors of any 
such Non-HUD Affiliated Obligations or (B) have granted or shall grant any liens or security 
interests to secure such Non-HUD Affiliated Obligations.  

 (k) “Use of Non-HUD project collateral to Secure HUD AR line” 
Notwithstanding anything to the contrary in the AR Loan Documents, AR Lender agrees that, if 
and to the extent that non-HUD project collateral secures the AR Loan or any guarantee thereof, 
the costs of entering into, negotiating, administering and enforcing the documents evidencing 
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such non-HUD collateral, including any protective advances thereunder, shall not be charged to 
the AR Loan or to the Operator or operators of the Other Facilities. 
 2.8 FHA-Insured Loan Documents.  FHA Lender represents and warrants 
that as of the date hereof, Schedule 2 sets forth a list of certain material documents evidencing or 
securing the FHA-Insured Loan(s) and that true, correct and complete copies of the documents 
listed thereon have been provided to AR Lender and its counsel.  FHA Lender agrees to provide 
AR Lender with true, correct and complete copies of any FHA-Insured Loan Documents, 
including any amendments thereto, upon written request from AR Lender.   

 2.9 Deposit Account Control Agreements; Lien Releases.  (a) To the extent required by HUD, any deposit accounts into which the 
proceeds of Accounts are deposited, shall be subject to deposit account control agreements 
and/or deposit account instructions and services agreements, with each depository bank 
maintaining such deposit accounts (each, a “Depository Bank”) on terms approved by HUD.   (b) Upon the AR Loan Obligations being Paid in Full, AR Lender agrees to 
promptly notify the FHA Lender of such event, and AR Lender further agrees that it will execute 
any and all such termination statements or releases as may be necessary to release any lien on the 
Operator’s assets, including but not limited to the termination of (or, if FHA Lender and AR 
Lender are both a party to the same such agreement, release of AR Lender from) any deposit 
account control agreement, provider account agreement, blocked account agreement or lockbox 
agreement with any depository bank of Operator which holds or receives Operator’s Accounts.   
In the event any Party to this Agreement that has been Paid in Full fails to file any required 
releases and/or termination statements within ten (10) Business Days of the other Party’s timely 
demand therefor, the requesting Party hereby is authorized to file a copy of this Agreement in 
any appropriate UCC financing office as conclusive evidence of such (non-complying) Party’s 
release of its security interest in the AR Lender Priority Collateral, and any third Party shall be 
entitled to rely upon the filing of this Agreement as a full and complete release of such Party’s 
security interest. (c)   Until the AR Loan Obligations are Paid in Full, AR Lender will have the 
exclusive authority to exercise control (unless prohibited by law) over the Deposit Accounts and 
to provide appropriate instructions to the applicable Depository Bank.  At such time that the AR 
Loan Obligations are Paid in Full, FHA Lender will have the exclusive authority to exercise 
control (unless prohibited by law) over the Deposit Accounts and to provide appropriate 
instructions to the applicable Depository Bank, and AR Lender will take all necessary steps to 
effectuate the foregoing, including, but not limited to, providing appropriate instructions to the 
applicable Depository Bank or terminating any deposit account control agreement, provider 
account agreement, blocked account agreement or lockbox agreement with any depository bank 
of Operator which holds or receives Operator’s Accounts.  After a Cut-Off Time, the parties 
agree to coordinate the timing of instructions given to residents and third-party payors that 
identify new deposit accounts into which payments should be made.  Without limiting anything 
set forth in Section 2.3(a), each of the parties to this Agreement hereby agrees to cooperate and 
work in good faith with each other in order to effectively and efficiently bill, invoice and collect 
all Accounts due from Operator’s account debtors and to promptly turn over any proceeds of 
Accounts to the party entitled to such proceeds.     
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3. REPRESENTATIONS; COVENANTS 
 3.1 Operator operates the Facility.  Operator has granted or will grant a 
security interest in its Accounts and certain other assets to FHA Lender and HUD (collectively, 
the “Senior Secured Parties”) pursuant to the Operator Security Agreement in connection with 
one or more FHA-Insured Loans provided to Owner. 
 3.2 AR Lender consents to the Operator Security Agreement and the liens 
granted in favor of the Senior Secured Parties notwithstanding any contrary provisions of the AR 
Loan Documents.  This Intercreditor Agreement sets forth the relative priorities of AR Lender 
and the Senior Secured Parties in and to the assets of Operator.   
 

3.3 Subject to the provisions of Section 3.4 below, the Parties acknowledge 
that funds received by Operator from AR Lender (“AR Loan Advances”) shall be utilized (i) 
first, to pay current debt service obligations of Operator to AR Lender with respect to the 
Facility, (ii) second, to pay Operator’s costs of operations with respect to the Facility including, 
but not limited to, rent and all other payment obligations due under the Owner-Operator 
Agreement, payroll and payroll taxes, ordinary maintenance and repairs and management and 
consulting fees to unaffiliated management agents or consultants (“Current Operating Costs”); 
(iii) third, provided that no Event of Default exists under the Owner-Operator Agreement or 
FHA-Insured Loan Documents, to pay management and consulting fees to affiliated management 
agents and (iv) after the payment of Current Operating Costs, and consulting fees to affiliated 
management agents, subject to applicable restrictions, if any, in the AR Loan Documents and the 
Operator Regulatory Agreement, AR Loan Advances may be distributed to Operator’s 
shareholders, partners, members or owners, as the case may be.  The parties acknowledge that 
such utilization of Advances may include and is subject to the Master Tenant’s rights to 
reallocate rent payments and the Operator’s obligations pursuant to that certain Cross-Default 
Guaranty entered into by Operator relating to the Facility (“Cross-Default Guaranty”) and that 
such reallocated rent payments or payments pursuant to the Cross-Default Guaranty shall be 
deemed Current Operating Costs for purposes of this Agreement.  Notwithstanding anything to 
the contrary herein (but subject to any limitations in the AR Loan Documents and the Operator 
Regulatory Agreement), any distributions made by Operator to Operator's shareholders, partners, 
members or owners, as the case may be, shall be permitted to the extent, and only to the extent, 
allowed by that certain Operator Regulatory Agreement executed by Operator in connection with 
the Facility.  AR Lender makes no representations or covenants with respect to Operator’s 
compliance with the terms of this Section 3.3.   

 
 3.4 AR Loan Advances Payment Structure. 

 (a) Control of Operator’s Deposit Accounts.  Operator, FHA Lender and AR 
Lender agree and certify to the existence of deposit account control agreements or like 
agreements relating to Operator’s deposit accounts. With respect to Operator’s Deposit 
Accounts, consistent with and as set forth in the Final DIP Order, AR Lender will have primary 
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control of the Deposit Accounts until the AR Loan is Paid in Full and FHA Lender will have 
primary control of the Deposit Accounts after the AR Loan is Paid in Full. 

 (b) AR Lender funds AR Loan Advances.  Operator, FHA Lender and AR 
Lender agree that no later than the eighth (8th) day of each calendar month (provided that if such 
day is not a Business Day then on the immediately preceding Business Day), upon, in each case, 
(i) written request (a “Rent Payment Request”) from Operator requesting an amount equal to 
the Current Impositions (as defined below) in accordance with the AR Loan Agreement and (ii) 
the satisfaction of all requirements set forth under the AR Loan Agreement (including, without 
limitation, evidence of sufficient Availability), AR Lender shall disburse immediately available 
funds as an Advance, in an amount equal to the Current Impositions, as defined below, as set 
forth in the Rent Payment Request, provided, however, that any Advance made pursuant to this 
subsection (b) shall be subject to the restrictions set forth in subsection (d) below and made to a 
deposit account that is in the name of the Master Tenant and that is designated by Operator in the 
Rent Payment Request (the “Master Tenant Designated Account”) within the time frames set 
forth in the AR Loan Agreement.   
 (c) “Current Impositions” equals the sum of: (i) the aggregate rent payable 
under the Owner-Operator Agreement for such month, including any reallocated rent payments 
pursuant to the Master Lease and/or any payments due pursuant to the Cross-Default Guaranty, 
(ii) taxes and insurance due and owing with respect to the Owner-Operator Agreement for such 
month, and (iii) deposits to reserves required under the Owner-Operator Agreement. “Current 
Loan Costs” equals the sum of (i) the monthly debt service obligations payable under the FHA- 
Insured Loan Documents for such month, (ii) taxes and insurance due and owing under the FHA- 
Insured Loan Documents for such month, and (iii) deposits to escrows and/or replacement reserves 
required under the FHA-Insured Loan Documents. (d) AR Lender agrees that it shall make the Advance as described in 
subsection (b) above unless (i) there is not sufficient Availability, or (ii) a default or event of 
default shall exist or be continuing under the AR Loan Agreement, or (iii) Operator fails to 
satisfy all conditions precedent thereto as set forth in the AR Loan Documents. After payment of 
the Current Impositions and subject to applicable restrictions in the AR Loan Documents, any 
remaining Advances may be made as directed by Operator. Operator agrees to promptly, but in 
no event later than the eighth (8th) day of each calendar month (or the immediately preceding 
Business Day if such day is not a Business Day), notify FHA Lender, Owner and Master Tenant 
in accordance with Section 4.5 if there is not sufficient Availability for AR Lender to make the 
disbursement set forth in this Section 3.4 and Operator will be unable to fund the Current 
Impositions from other sources. 

 
(e) Use of AR Loan Advances to satisfy FHA-Insured Loan Current 

Impositions.  Master Tenant shall transfer from the Master Tenant Designated Account to a 
separate deposit account that is in the name of the Master Tenant (the “Master Tenant Rent 
Account”), and shall pay FHA Lender from the Master Tenant Rent Account, amounts at least 
equal to the Current Loan Costs, and FHA Lender agrees to apply such amounts received from 
the Master Tenant Rent Account to the payment of the Current Loan Costs. The balance 
remaining from the amounts due under the Master Lease after FHA Lender receives the Current 
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Loan Costs, if any, shall be disbursed as follows: (i) Master Tenant shall promptly pay all 
amounts due pursuant to the Master Lease (the “Master Lease Payments”) in excess of the 
Current Loan Costs, if any, to Owner each month in accordance with the terms of the Master 
Lease; and (ii) the balance of the Master Lease Payments remaining after payment of the Current 
Loan Costs may be retained by Owner. Notwithstanding the foregoing, Owner acknowledges and 
agrees that Owner’s obligations with respect to when the FHA-Insured Loan Obligations become 
due and payable are not contingent upon any amounts being available for disbursement from the 
AR Lender, Operator or Master Tenant and Owner’s obligations under the FHA-Insured Loan 
Documents are in no way modified or amended by this Agreement. The Master Tenant Rent 
Account shall be subject to a deposit account control agreement relating to such deposit account 
executed by and among Master Tenant, FHA Lender and Depository Bank (solely in its capacity 
as depository bank).   

 
(f)  Notwithstanding anything in this Agreement (whether express or implied) 

to the contrary, Senior Secured Parties, Operator and Owner acknowledge and agree that (i) AR 
Lender shall have no liability to any Senior Secured Parties, Operator or Owner for computation 
or verification of the Current Impositions nor the actual use of proceeds of AR Loan by Operator, 
and (ii) none of Senior Secured Parties nor Owner shall be deemed to be a third party beneficiary 
of any financing relationship between Operator and AR Lender, and Senior Secured Parties and 
Owner hereby expressly waive and relinquish their respective rights to claim otherwise.  
Notwithstanding anything herein (whether express or implied) to the contrary, to the extent FHA 
Lender receives Current Impositions or the proceeds thereof, FHA Lender shall be entitled to retain 
the same and shall not be required to hold the same in trust or to disgorge the same to AR Lender, 
irrespective of whether the same constitutes proceeds of AR Lender Priority Collateral. 
Notwithstanding the foregoing, FHA Lender agrees that in the event AR Lender notifies FHA 
Lender that Current Impositions are being paid improperly with AR Lender Priority Collateral and 
not in the manner set forth in this Section 3.4, FHA Lender agrees to hold any such improperly 
paid amounts received thereafter in trust for AR Lender as AR Lender Priority Collateral.  

 
(g)  The signatures of Owner, Master Tenant and Operator below shall confirm 

their respective agreement to the collection, payment and disbursement of the amounts set forth 
herein.   
 

3.5 Except as set forth herein, Operator certifies that there are no proposed 
agreements, arrangements, understandings or transactions (side deals) outside of the AR Loan 
Documents that utilize the Accounts of Operator as security for any other obligations.  Operator 
agrees that Operator shall not be a guarantor or party to any other accounts receivable financing 
agreement without the consent of FHA Lender and HUD.       

 
3.6 Except as set forth herein or as otherwise disclosed to and approved by 

HUD in writing, (a) AR Lender and Operator certify and agree that there are no existing or 
proposed agreements, arrangements, understandings or transactions that involve the Facility (side 
deals) between (i) Operator, Master Tenant, Owner, or any owner, master tenant, or operator of 
any of the Other Facilities, or officers, members, managers, directors, stockholders, partners, or 
other interest holders, employees or affiliates, or any member of their respective immediate 
families, and/or the parent entity of Operator, Master Tenant, Owner, or any owner, master 
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tenant, or operator of any of the Other Facilities, and (ii) AR Lender; (b) FHA Lender and 
Operator certify and agree that there are no existing or proposed agreements, arrangements, 
understandings or transactions that involve the Facility (side deals) between (i) Operator (or any 
of Operator’s officers, members, managers, directors, stockholders, partners, or other interest 
holders, employees or affiliates, or any member of their respective immediate families, and/or its 
parent entity), and (ii) FHA Lender; and (c) AR Lender and Operator certify that, 
notwithstanding anything else in the AR Loan Documents, neither the AR Lender Priority 
Collateral nor the FHA Lender Priority Collateral shall secure any obligations to the AR Lender, 
or any of its affiliates (including any lender under the AR Loan Documents), relating to projects 
other than the Facility or Other Facilities.  AR Lender and Operator certify and agree that any 
and all provisions in the AR Loan Documents that would entitle AR Lender to declare a default 
under the AR Loan as a result of defaults under other agreements by Operator or affiliates of 
Operator (“Cross-Defaults”) are set forth on Exhibit B hereto, The Cross-Defaults have been 
disclosed to and approved by HUD.    

 
  

4. MISCELLANEOUS 
 4.1 Beneficiaries.  This Agreement is entered into solely for the benefit of AR 
Lender, FHA Lender, HUD, and their respective successors and assigns, and neither Operator, 
Owner nor any other persons or entities whatsoever, including but not limited to any third party 
assignee, investor, incidental beneficiary or any creditor of Operator or Owner (other than HUD), 
shall have any right, benefit, priority or interest under or because of the existence of this 
Agreement. 4.2 Amendment.  This Agreement contains the entire understanding of the 
Parties with respect to the subject matter hereof, and shall not be modified, amended or 
terminated orally but only in writing signed by AR Lender, FHA Lender, Owner and Operator. 

 4.3 Bankruptcy Financing.  As a result of the commencement of the 
Bankruptcy Case filed by the Operator (“Proceeding”), AR Lender shall have the non-exclusive 
option (in its sole and absolute discretion) to continue to provide financing (on terms acceptable 
to AR Lender) to the trustee, other fiduciary or to the Operator as a debtor-in-possession, if AR 
Lender deems such financing to be in its best interests.  The subordination and lien priority 
provisions of this Agreement shall continue to apply to all AR Lender Priority Collateral arising 
upon the commencement and during the pendency of such Proceeding without regard as to 
whether a Cut-Off Time has occurred prior to the commencement of such Proceeding, so that AR 
Lender shall have a prior lien on all AR Lender Priority Collateral, created before and during 
such Proceeding (to the extent AR Lender provides such financing during the Proceeding or to 
the extent Operator is granted the right to use, sell, or otherwise dispose of cash collateral during 
any such Proceeding), to secure the AR Loans, whether advanced before or during such 
Proceeding.  
 4.4 Relative Rights; Cure Rights; Certain Notice Obligations of FHA 
Lender and AR Lender.  
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(a) This Agreement is entered into solely for the purposes set forth herein, and 
except as expressly provided herein, neither AR Lender nor FHA Lender assumes any other 
duties or responsibilities to the other regarding the financial condition of Operator, Owner or any 
other party, or regarding any of Operator’s property, or regarding any other circumstance bearing 
upon the risk of nonpayment of the obligations of Operator or Owner under any of the 
agreements referred to herein.  Each of AR Lender and FHA Lender shall be responsible for 
managing its financial relationships with Operator and Owner, and neither shall be deemed to be 
the agent of the other for any purpose.   (b) AR Lender and the FHA Lender agree to notify the other of any notice of 
a “Notice Event” given to their respective borrower under any of the AR Loan Documents or any 
of the FHA-Insured Loan Documents as applicable; provided, that the failure to provide such 
notice shall not subject such Party to any liability nor affect the subordination and lien priorities 
set forth in this Agreement.  AR Lender and the FHA Lender shall have the right (but not the 
obligation) to cure any payment default under the other Party’s documents within ten (10) days 
after notice thereof.  A “Notice Event” for purposes of this Section shall mean (i) with regard to 
FHA Lender and the FHA-Insured Loan Documents, a default by the borrower thereunder 
triggering FHA Lender’s commencement of assignment to HUD of the FHA-Insured Loan, an 
acceleration of the FHA-Insured Loan, a foreclosure, or an action for the appointment of a 
receiver or similar remedy, including any FHA-Insured Loan Triggering Event; (ii) with regard 
to AR Lender and AR Loan Documents, any event which results in AR Lender having Ceased 
Funding or accelerating the AR Loan Obligations or the AR Loan Obligations accelerating 
automatically in accordance with the terms of the AR Loan Documents, including any AR Loan 
Triggering Event; or (iii) with regard to AR Lender  and the AR Loan Documents, if there is 
insufficient Availability to fund the Current Impositions (as defined above in Section 3.4), at 
least with respect to the Facility.    

 4.5 Notices.  Any notice or service of process given, or required to be given, 
pursuant hereto and in connection herewith, including without limitation any notice of any Cut-
Off Time, shall be in writing and shall be deemed to be properly given:  (a) when personally 
delivered; (b) the first or second Business Day after the notice is deposited with a nationally 
recognized overnight courier service with arrangements made for payment of charges for next or 
second Business Day delivery, respectively; or (c) two Business Days after the date sent by 
certified mail return receipt requested, in each case addressed to the Party for whom it is 
intended at its address hereinafter set forth or such address as subsequently provided to all 
Parties in writing.     
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If to AR Lender to: Public Credit, LLC 
Attn: Peter Varischetti 1308 Main Street 
Brockway, PA 15824 
Email: pvarischetti@varischettiholdings.com 

 
With copies to: Paul J. Cordaro, Esquire 

Jeanne S. Lofgren, Esquire  
Campbell & Levine, LLC 310 Grant Street, Suite 1700 
Pittsburgh, PA 15219 
Email: pcordaro@camlev.com 
jlofgren@camlev.com 
 

 
If to FHA Lender to:  KeyBank National Association 
 8117 Preston Road, Suite 400  
 Dallas, TX 75225 
 Attn: Loan Servicing 
 Telephone: (888) 979-1200 
 Facsimile:  (866) 346-1925 
 
With copies to: Charles C. Bissinger, Jr., Esquire 
 Gabriel A. Moyer, Esquire 
 Vorys, Sater, Seymour and Pease LLP 
 301 East Fourth Street, Suite 3500 
 Great American Tower 
 Cincinnati, OH 45202 
 Email: ccbissinger@vorys.com, gamoyer@vorys.com 
 (Counsel to FHA Lender) 
  
 And 
 
 Melissa S. Giberson, Esquire  
 Vorys, Sater, Seymour and Pease LLP 
 52 East Gay Street 
 Columbus, Ohio 43215 
 Email: msgiberson@vorys.com 
 (Counsel to FHA Lender) 
  
If to Owner 
Or Operator to: Guardian Healthcare 

8796 Route 219 
Brockway, PA 15824-0240 
Attn: Michael J. Herald, President and CEO 
Email: Michael.Herald@guardianhc.com 
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With copies to:         Saul Ewing LLP 
1500 Market Street 
Centre Square West, 38th Floor 
Philadelphia, PA 19102 
Attn: Jeffrey C. Hampton, Esq. 
Email: Jeffrey.hampton@saul.com 

  4.6 Counterparts; Facsimile Signatures.  This Agreement may be executed 
in any number of counterparts, each of which shall be deemed to be an original, and all of which 
together constitute one and the same agreement.  Signature transmitted by facsimile or other 
electronic means shall bind the Parties hereto. 

 4.7 Authorization.  Each individual signatory hereto represents and warrants 
that he or she is duly authorized to execute this Agreement on behalf of his or her principal and 
that he or she executes the Agreement in such capacity and not as a Party.   

 4.8 Successors and Assigns.  This Agreement shall be binding upon the 
Parties hereto and their legal representatives, successors and assigns, provided, however, that 
each of the parties hereto further agrees to provide the other party with written notice of any such 
assignment of the AR Loan and/or the FHA-Insured Loan Documents, respectively.  Each of the 
parties hereto agrees not to assign their rights to the AR Loan and/or the FHA-Insured Loan 
Documents to Operator or any affiliate of Operator.     

 4.9 Governing Law.  This Agreement and all matters arising out of or related 
to this Agreement shall be deemed to have been made under, and shall be governed and 
construed in all respects by, the substantive laws of the Commonwealth of Pennsylvania without 
regard to principles of conflicts of laws.  

 4.10 Jurisdiction and Venue.  FHA Lender and AR Lender hereby irrevocably 
consent to the nonexclusive jurisdiction of the United States Bankruptcy Court for the Western 
District of Pennsylvania  in any and all actions and proceedings arising under or in connection 
with this Agreement.  

 4.11 WAIVER OF JURY TRIAL.  EACH PARTY HERETO HEREBY 
WAIVES ANY AND ALL RIGHTS IT MAY HAVE TO A JURY TRIAL IN 
CONNECTION WITH ANY LITIGATION COMMENCED BY OR AGAINST ANY 
OTHER PARTY(IES) WITH RESPECT TO THE RIGHTS AND OBLIGATIONS SET 
FORTH HEREIN. 

 4.12 Severability.  If a court of competent jurisdiction in a final determination 
deems any provision of this Agreement invalid, prohibited or unenforceable, such invalidity, 
prohibition or unenforceability shall apply only to such provision and only to the extent of such 
invalidity, prohibition or unenforceability, and shall not render this Agreement or any other 
provision of this Agreement wholly or partially invalid, prohibited or unenforceable. 
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4.13 Headings.  The paragraph headings used in this Agreement are for 
convenience only and shall not affect the interpretation of any of the previous hereof. The 
statements set forth in the Recital paragraphs are incorporated herein by reference. 

 4.14 Entire Agreement.  This Agreement is the entire agreement among the 
Parties regarding the subject matter of this Agreement.  
IN WITNESS WHEREOF, the undersigned have executed this Agreement the day and year first 
above written. 
 
AR LENDER: 
 

PUBLIC CREDIT, LLC,  
a Pennsylvania limited liability company, in 
its capacity as DIP Collateral Agent on behalf 
of itself and each AR Lender 
 

By:  Varischetti Holdings, L.P. 
Its:   Corporate General partner 
 
 

By: _________________________________ 
Name:  Peter C. Varischetti 
Title:  President of General Partner 
 

 
FHA LENDER: 
KEYBANK NATIONAL ASSOCIATION  
 
By:    
 Name: 
 Title: 
 
OPERATOR: 
 

Guardian Elder Care at Beaver Falls, LLC, 
Guardian Elder Care at Monongahela, LLC,  
each a Pennsylvania limited liability company 

 
 
     
By: ________________________ 
Name:  
Title:  
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Guardian Elder Care at Fairmont, LLC,  
a West Virginia limited liability company 
 
 
     
By: ________________________ 
Name:  
Title: 

 
 
 
OWNER: 
 

GEC   Monongahela Real Estate, LLC,  
GEC Beaver Falls Real Estate, LLC,  
each a Pennsylvania limited liability company 

 
 
     
By: ________________________ 
Name:  
Title:  

 
GEC Fairmont Real Estate, LLC,  
a West Virginia limited liability company 
 
 
     
By: ________________________ 
Name:  
Title: 

 
MASTER TENANT: 
 

Guardian Healthcare FOR HUD  
Master Tenant, LLC,  
a Pennsylvania limited liability company 

 
 
     
By: ________________________ 
Name:  
Title:  
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Schedule 1 
AR Loan Documents 

 
 Debtor-In-Possession Loan and Security Agreement dated as of August 1, 2024 

 
 Promissory Note dated as of August 1, 2024 in the amount of $1,250,000.00 executed in 

favor of S&T Bank, N.A. 
 

 Promissory Note dated as of August 1, 2024 in the amount of $5,250,000.00 executed in 
favor of Public Credit, LLC 
 

 Final Order (I) Authorizing The Owned/Ancillary Debtors To Obtain Postpetition 
Financing; (II) Granting Liens And Providing Superpriority Administrative Expense 
Status; (III) Authorizing The Use Of KeyBank’s, Public Credit’s and S&T Bank’s Cash 
Collateral; (IV) Granting Adequate Protection; (V) Modifying The Automatic Stay; and 
(VI) Granting Related Relief entered by the Bankruptcy Court in the Bankruptcy Case.
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Schedule 2 

FHA-Insured Loan Documents 
 

 Healthcare Facility Note, dated as of February 28, 2022, made by GEC Beaver Falls Real 
Estate, LLC in favor of KeyBank National Association in the original principal amount of 
$11,981,300 
 

 Healthcare Facility Note, dated as of September 1, 2022, made by GEC Fairmont Real 
Estate, LLC in favor of KeyBank National Association in the original principal amount of 
$22,872,000 
 

 Healthcare Facility Note, dated as of June 1, 2023, made by GEC Monongahela Real 
Estate, LLC in favor of KeyBank National Association in the original principal amount of 
$4,648,000 

 
 Open-End Healthcare Mortgage, Assignment of Rents and Security Agreement, dated as 

of January 20, 2022, made by GEC Beaver Falls Real Estate, LLC for the benefit of 
KeyBank National Association 

 
 Healthcare Deed of Trust, Assignment of Leases, Rents and Revenue and Security 

Agreement, dated as of September 1, 2022, made by GEC Fairmont Real Estate, LLC for 
the benefit of KeyBank National Association 

 
 Open-End Healthcare Mortgage, Assignment of Rents and Security Agreement, dated as 

of June 1, 2023, made by GEC Monongahela Real Estate, LLC for the benefit of 
KeyBank National Association 

 
 Master Tenant Security Agreement, dated as of February 28, 2022, by and between 

Guardian Healthcare FOR HUD Master Tenant, LLC and KeyBank National Association 
(GEC Beaver Falls Real Estate, LLC) 

 
 Master Tenant Security Agreement, dated as of September 1, 2022, by and between 

Guardian Healthcare FOR HUD Master Tenant, LLC and KeyBank National Association 
(GEC Fairmont Real Estate, LLC) 

 
 Master Tenant Security Agreement, dated as of June 1, 2023, by and between Guardian 

Healthcare FOR HUD Master Tenant, LLC and KeyBank National Association (GEC 
Monongahela Real Estate, LLC) 

 
 Operator Security Agreement, dated as of February 28, 2022, by and between Guardian 

Elder Care at Beaver Falls, LLC and KeyBank National Association 
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 Operator Security Agreement, dated as of September 1, 2022, by and between Guardian 
Elder Care at Fairmont, LLC and KeyBank National Association 

 
 Operator Security Agreement, dated as of June 1, 2023, by and between Guardian Elder 

Care at Monongahela, LLC and KeyBank National Association 
 
 Healthcare Regulatory Agreement – Borrower, effective as of February 28, 2022, by and 

between GEC Beaver Falls Real Estate, LLC and the U.S. Department of Housing and 
Urban Development 

 Healthcare Regulatory Agreement – Borrower, dated as of September 1, 2022, by and 
between GEC Fairmont Real Estate, LLC and the U.S. Department of Housing and Urban 
Development 
 

 Healthcare Regulatory Agreement – Borrower, dated as of June 1, 2023, by and between 
GEC Monongahela Real Estate, LLC and the U.S. Department of Housing and Urban 
Development 

 Regulatory Agreement – Master Tenant, effective as of February 28, 2022, by and 
between Guardian Healthcare FOR HUD Master Tenant, LLC and the U.S. Department 
of Housing and Urban Development (GEC Beaver Falls Real Estate, LLC) 

 Regulatory Agreement – Master Tenant, dated as of September 1, 2022, by and between 
Guardian Healthcare FOR HUD Master Tenant, LLC and the U.S. Department of 
Housing and Urban Development (GEC Fairmont Real Estate, LLC) 
 

 Regulatory Agreement – Master Tenant, dated as of June 1, 2023, by and between 
Guardian Healthcare FOR HUD Master Tenant, LLC and the U.S. Department of 
Housing and Urban Development (GEC Monongahela Real Estate, LLC) 

 Healthcare Regulatory Agreement – Operator, effective as of February 28, 2022, by and 
between Guardian Elder Care at Beaver Falls, LLC and the U.S. Department of Housing 
and Urban Development 
 

 Healthcare Regulatory Agreement – Operator, dated as of September 1, 2022, by and 
between Guardian Elder Care at Fairmont, LLC and the U.S. Department of Housing and 
Urban Development 

 
 Healthcare Regulatory Agreement – Operator, dated as of June 1, 2023, by and between 

Guardian Elder Care at Monongahela, LLC and the U.S. Department of Housing and 
Urban Development 
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Schedule 3 
List of Other Facilities 

(other facilities financed by the AR Loan) 
 
 

 Fairmont Healthcare and Rehabilitation Center located at 130 Kaufman Dr., 
Fairmont, WV 26554, owned by GEC Fairmont Real Estate, LLC and operated by 
Guardian Eldercare at Fairmont, LLC 

 
 Havencrest Healthcare and Rehabilitation Center located at 1277 Country Club Rd., 

Monongahela, PA 15063, owned by GEC Monongahela Real Estate, LLC and 
operated by Guardian Eldercare at Monongahela, LLC 
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Exhibit A 
Form of Cut-Off Time Notice 

________________      ________, 20 __ 
________________ 
Attn:  ___________ 

 
Re: Intercreditor Agreement Dated as of ________, 20__ by and among ____________ 

("AR Lender"), _______________ ("FHA Lender"), _______________ ("Owner") and 
_______________ ("Operator") (the "Intercreditor Agreement") 

 
Ladies and Gentlemen: 
 

This letter constitutes the Cut-Off Time Notice described in the Intercreditor Agreement.  All 
capitalized terms used, and not otherwise defined, herein shall have the meanings provided for in the 
Intercreditor Agreement.   

 
Please be advised that: 
  an FHA-Insured Loan Triggering Event has occurred as a result of 

____________________________________________________________________________, 
and notice of such FHA-Insured Loan Triggering Event [is provided by this notice] OR [has been 
provided on __________________________________]. 
 

an AR Loan Triggering Event has occurred as a result of 
____________________________________________________________________________,  
and notice of such AR Loan Triggering Event was received on __________________________.  
 

Ceased Funding has occurred as of _____________________________________. 
 
This Cut-Off Time Notice applies to the following Facility(ies) and FHA-Insured Loan Nos.:  
 . 
 
In accordance with Section [1.11] of the Intercreditor Agreement the Cut-Off Time shall be deemed to 
occur as of ____ [a.m./p.m.], _____________ time, on ________________, 20__, unless extended by 
HUD [which date and time may be concurrent with, or at any time after, the date when Ceased Funding 
occurs (even if this notice results in retroactive designation of such Cut-Off Time), but no sooner than 
30 days after notice of an FHA-Insured Loan Triggering Event or AR Loan Triggering Event].   

 
All provisions of the Intercreditor Agreement applicable after the Cut-Off Time shall govern the 

future relationship of AR Lender, FHA Lender, HUD, Owner, and Operator under the Intercreditor 
Agreement with respect to the Facility(ies) identified in this Cut-Off Time Notice.  Please contact the 
undersigned at ____________ if you have any questions. 

 
Sincerely, 
__________________________ 
By:       

cc:  _____________________ Name:      
Title:        
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BUDGET 
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Guardian Healthcare
Owned Portfolio - Non-HUD Properties
Interim Cash Collateral Budget
For the 13-week period ending November 24, 2024

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast
Week Number 5 6 7 8 9 10 11 12 13 14 15 16 17

Week Beg. 08/26/2024 09/02/2024 09/09/2024 09/16/2024 09/23/2024 09/30/2024 10/07/2024 10/14/2024 10/21/2024 10/28/2024 11/04/2024 11/11/2024 11/18/2024
Week Ending 09/01/2024 09/08/2024 09/15/2024 09/22/2024 09/29/2024 10/06/2024 10/13/2024 10/20/2024 10/27/2024 11/03/2024 11/10/2024 11/17/2024 11/24/2024

RECEIPTS
Operating Receipts

SNF Room and Board 209,126$        577,761$        682,330$        460,049$        437,344$        454,882$        639,200$        120,891$        650,616$        454,882$        639,200$        120,891$        650,616$        6,097,788$    
Part B 22,078            22,078            22,078            22,078            22,078            22,078            22,078            22,078            22,078            22,078            22,078            22,078            22,078            287,020          
Other Service Payments 23,656            94,626            23,656            47,313            47,313            70,969            106,454          11,828            47,313            70,969            106,454          11,828            47,313            709,693          
Other Cash Inflows 37,948            37,948            37,948            37,948            37,948            37,948            37,948            37,948            37,948            37,948            37,948            37,948            37,948            493,328          

Total Operating Receipts 292,809$        732,413$        766,013$        567,388$        544,684$        585,878$        805,681$        192,746$        757,956$        585,878$        805,681$        192,746$        757,956$        7,587,829$    

First Closing - - - - - - - - - 10,150,000 - - - 10,150,000    

Total Receipts 292,809$        732,413$        766,013$        567,388$        544,684$        585,878$        805,681$        192,746$        757,956$        10,735,878$  805,681$        192,746$        757,956$        17,737,829$  

DISBURSEMENTS
Operating Disbursements

Wages and Benefits (347,531)        (521,297)        (347,531)        (521,297)        (347,531)        (521,297)        (347,531)        (521,297)        (347,531)        (521,297)        (347,531)        (521,297)        (500,000)        (5,712,971)     
Rent - (189,924) - - - (189,924)        - - - - - - - (379,848)        
Rehabilitation Services - - - (161,710)        - - - - (161,710)        - - - (161,710)        (485,129)        
Management Fee - - - (107,313)        - - - - (107,313)        - - - (107,313)        (321,938)        
Pharmacy Services - - - (84,095)          - - - - (84,095)          - - - (84,095)          (252,286)        
Utilities - - - (35,364)          - - - - (35,364)          - - (17,682)          - (88,411)          
Food Services - (37,818) - (37,818) - (37,818) - (37,818) - (37,818) - (18,909) - (208,001)        
Contract Services (22,902)          - (20,902) - (18,902) - (16,902) - (14,902) - (7,451) - - (101,963)        
Medical Supplies - (37,500) - (37,500) - (37,500) - (37,500) - (37,500) - (18,750) - (206,250)        
Equipment and Transportation (33,179)          - - - (33,179) - - - (33,179) - - (16,590) - (116,128)        
Employee Recruitment, Development, and Training (2,224)             (2,074) (1,924)             (1,774) (1,624) (1,474) (1,324)             (1,174) (1,024) (874) - - - (15,490)          
Cable, Phone, and Internet - (11,040) - (11,040) - (11,040) - (11,040) - (11,040) - - - (55,200)          
Repairs and Maintenance (9,404)             (9,104) (8,804)             (8,504) (8,204) (7,904) (7,604)             (7,304) (7,004) (6,704) - - - (80,537)          
Linen and Laundry Services (3,326)             (3,326) (3,326)             (3,326) (3,326) (3,326) (3,326)             (3,326) (3,326) (3,326) - - - (33,257)          
Medical and Lab Services (6,750)             - - - (6,750) - - - (6,750) - - (3,375)             - (23,624)          
Office Supplies and Postage (1,139)             (1,034) (929) (824) (719) (614) (509) (404) (299) (194) - - - (6,670)             
Resident Health, Welfare, and Entertainment (366) (366) (366) (366) (366) (366) (366) (366) (366) (366) - - - (3,658)             
Insurance (6,051)             (6,051)             (6,051)             (6,051)             (6,051)             (6,051)             (6,051)             (6,051)             (6,051)             (6,051)             - - - (60,506)          
MPL Insurance (14,000)          - - - - (14,000)          - - - (14,000)          - - - (42,000)          
WC Insurance - (33,000) - - - - (33,000)          - - - - - - (66,000)          
Quarterly Assessment Payments (QAPs) - Current - - - - - - - - - (596,246) - - - (596,246)        
Other Operating Expenses (21,250)          (21,250)          (21,250)          (21,250)          (21,250)          (21,250)          (21,250)          (21,250)          (21,250)          (21,250)          - - - (212,500)        
Operational Closing Costs - - - - - - - - - - (50,000)          (50,000)          (50,000)          (150,000)        

Total Operating Disbursements (468,122)        (873,784)        (411,083)        (1,038,232)     (447,902)        (852,564)        (437,863)        (647,530)        (830,164)        (1,256,666)     (404,983)        (646,603)        (903,118)        (9,218,612)     

Cash Flow from Operations (175,313)$      (141,370)$      354,930$        (470,844)$      96,782$          (266,685)$      367,818$        (454,784)$      (72,209)$        9,479,213$    400,698$        (453,857)$      (145,162)$      8,519,216$    

Transaction-Related Disbursements
Closing Costs - - - - - - - - - (100,000) - - - (100,000)        
Transfer Taxes - - - - - - - - - (110,000) - - - (110,000)        
SLIB Commission - - - - - - - - - (154,000) - - - (154,000)        
Tail Insurance - - - - - - - - - (100,000) - - - (100,000)        
Employee EBT - - - - - - - - - (203,767) - - - (203,767)        
S&T Mortgage Interest and Fees - - - - - - - - - (380,934) - - - (380,934)        
S&T Mortgage Paydown - - - - - - - - - (10,022,775) - - - (10,022,775)   

Total Transaction-Related Disbursements - - - - - - - - - (11,071,476) - - - (11,071,476)   

Non-Operating Disbursements
Professional Fees - Debtor (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (260,000)        
Professional Fees - Lender (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (32,500)          
Professional Fees - UCC (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (8,000)             (104,000)        
Professional Fees - Board Counsel (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (2,500)             (32,500)          
Ordinary Course Professionals (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (2,000)             (26,000)          
Claims Agent (10,000)          (10,000)          (10,000)          (10,000)          (10,000)          (5,000)             (5,000)             (5,000)             (5,000)             (5,000)             (5,000)             (5,000)             (5,000)             (90,000)          
US Trustee Fees - - - - - - - (125,000)        - - - - - (125,000)        
Interest Expense (14,167)          - - - - (14,167)          - - - (14,167)          - - - (42,500)          

Total Non-Operating Disbursements (59,167)          (45,000)          (45,000)          (45,000)          (45,000)          (54,167)          (40,000)          (165,000)        (40,000)          (54,167)          (40,000)          (40,000)          (40,000)          (712,500)        

Net Weekly Cash Flow (234,480)$      (186,370)$      309,930$        (515,844)$      51,782$          (320,852)$      327,818$        (619,784)$      (112,209)$      (1,646,430)$   360,698$        (493,857)$      (185,162)$      (3,264,760)$   

Beginning Cash 475,296$        240,816$        54,445$          364,376$        -$  51,782$          -$  327,818$        -$  -$  318,321$        679,019$        185,162$        475,296$        
Net Weekly Cash Flow (234,480)        (186,370)        309,930          (515,844)        51,782            (320,852)        327,818          (619,784)        (112,209)        (1,646,430)     360,698          (493,857)        (185,162)        (3,264,760)     
Additional Funding Need - - - 151,468          - 269,070 - 291,966 112,209          1,964,751       - - - 2,789,464       
Weekly Ending Cash  $       240,816  $         54,445  $       364,376  $ -  $         51,782  $ -  $       327,818  $ -  $ -  $       318,321  $       679,019  $       185,162  $ -    $ -   

Total
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Guardian Healthcare
Owned Portfolio - HUD Properties
Interim Cash Collateral Budget
For the 13-week period ending November 24, 2024

Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast Forecast
Week Number 5 6 7 8 9 10 11 12 13 14 15 16 17

Week Beg. 08/26/2024 09/02/2024 09/09/2024 09/16/2024 09/23/2024 09/30/2024 10/07/2024 10/14/2024 10/21/2024 10/28/2024 11/04/2024 11/11/2024 11/18/2024
Week Ending 09/01/2024 09/08/2024 09/15/2024 09/22/2024 09/29/2024 10/06/2024 10/13/2024 10/20/2024 10/27/2024 11/03/2024 11/10/2024 11/17/2024 11/24/2024

RECEIPTS
Operating Receipts

SNF Room and Board 300,383$       852,249$       270,001$       611,654$       588,144$       668,294$       944,226$       178,023$       809,862$       668,294$       944,226$       178,023$       809,862$       7,823,244$    
Part B 18,415           18,415           18,415           18,415           18,415           18,415           18,415           18,415           18,415           18,415           18,415           18,415           18,415           239,399         
Other Service Payments 14,641           58,563           14,641           29,282           29,282           43,923           65,884           7,320             29,282           43,923           65,884           7,320             29,282           439,226         
Other Cash Inflows 26,539           26,539           26,539           26,539           26,539           26,539           26,539           26,539           26,539           26,539           26,539           26,539           26,539           345,002         

Total Receipts 359,978$       955,766$       329,596$       685,890$       662,380$       757,170$       1,055,064$    230,298$       884,098$       757,170$       1,055,064$    230,298$       884,098$       8,846,871$    

DISBURSEMENTS
Operating Disbursements

Wages and Benefits (313,015)        (469,523)        (313,015)        (469,523)        (313,015)        (469,523)        (313,015)        (469,523)        (313,015)        (469,523)        (313,015)        (469,523)        (313,015)        (5,008,246)     
Rent - (261,000) - - - (261,000)        - - - (261,000)        - - - (783,000)        
Rehabilitation Services - - (140,732)        - - - - (140,732)        - - - - (140,732)        (422,196)        
Management Fee - - (140,420)        - - - - (140,420)        - - - - (140,420)        (421,259)        
Pharmacy Services - - (81,657)          - - - - - (81,657) - - - (81,657)          (244,970)        
Utilities - - - (29,551)          - - - - (29,551)          - - - (29,551)          (88,653)          
Food Services - (56,443) - (56,443) - (56,443) - (56,443) - (56,443) - (56,443) - (338,656)        
Contract Services (34,483)          - (34,483) - (34,483) - (34,483) - (34,483) - (34,483) - (34,483) (241,379)        
Medical Supplies - (37,500) - (37,500) - (37,500) - (37,500) - (37,500) - (37,500) - (225,000)        
Equipment and Transportation (38,015)          - - - (38,015) - - - - (38,015) - - - (114,045)        
Employee Recruitment, Development, and Training (2,744)            (2,744) (2,744)            (2,744) (2,744) (2,744) (2,744)            (2,744) (2,744)            (2,744) (2,744)            (2,744)            (2,744)            (35,674)          
Cable, Phone, and Internet - (18,222) - (18,222) - (18,222) - (18,222) - (18,222) - (18,222) - (109,332)        
Repairs and Maintenance (6,898)            (6,898) (6,898)            (6,898) (6,898) (6,898) (6,898)            (6,898) (6,898)            (6,898) (6,898)            (6,898) (6,898)            (89,680)          
Linen and Laundry Services (3,183)            (3,183) (3,183)            (3,183) (3,183) (3,183) (3,183)            (3,183) (3,183)            (3,183) (3,183)            (3,183) (3,183)            (41,375)          
Medical and Lab Services (4,198)            - - - (4,198) - - - - (4,198) - - - (12,595)          
Office Supplies and Postage (764) (764) (764) (764) (764) (764) (764) (764) (764) (764) (764) (764) (764) (9,931)            
Resident Health, Welfare, and Entertainment (685) (685) (685) (685) (685) (685) (685) (685) (685) (685) (685) (685) (685) (8,906)            
Insurance (637) (637) (637) (637) (637) (637) (637) (637) (637) (637) (637) (637) (637) (8,287)            
MPL Insurance (15,000)          - - - - (15,000) - - - - (15,000)          - - (45,000)          
WC Insurance - (33,000) - - - (33,000) - - - - (33,000)          - - (99,000)          
Other Operating Expenses (30,397)          (30,397) (30,397)          (30,397)          (30,397)          (30,397) (30,397)          (30,397)          (30,397)          (30,397)          (30,397)          (30,397)          (30,397)          (395,163)        

Total Operating Disbursements (450,020)        (920,997)        (755,615)        (656,548)        (435,020)        (935,997)        (392,807)        (908,148)        (504,015)        (930,210)        (440,807)        (626,997)        (785,167)        (8,742,347)     

Cash Flow from Operations (90,042)$        34,770$         (426,020)$      29,343$         227,360$       (178,826)$      662,257$       (677,850)$      380,083$       (173,040)$      614,257$       (396,699)$      98,932$         104,523$       

Non-Operating Disbursements
Professional Fees - Debtor (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (20,000)          (260,000)        
Professional Fees - Lender (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (32,500)          
Professional Fees - UCC (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (8,000)            (104,000)        
Professional Fees - Board Counsel (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (2,500)            (32,500)          
Ordinary Course Professionals (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (2,000)            (26,000)          
Claims Agent (10,000)          (10,000)          (10,000)          (10,000)          (10,000)          (5,000)            (5,000)            (5,000)            (5,000)            (5,000)            (5,000)            (5,000)            (5,000)            (90,000)          
US Trustee Fees - - - - - - - (150,000)        - - - - - (150,000)        
Interest Expense - (14,167) - - - (14,167)          - - - (14,167)          - - - (42,500)          

Total Non-Operating Disbursements (45,000)          (59,167)          (45,000)          (45,000)          (45,000)          (54,167)          (40,000)          (190,000)        (40,000)          (54,167)          (40,000)          (40,000)          (40,000)          (737,500)        

Net Weekly Cash Flow (135,042)$      (24,397)$        (471,020)$      (15,657)$        182,360$       (232,993)$      622,257$       (867,850)$      340,083$       (227,207)$      574,257$       (436,699)$      58,932$         (632,977)$      

Beginning Cash 1,209,004$    1,073,961$    1,049,564$    578,544$       562,887$       745,247$       512,254$       1,134,511$    266,660$       606,744$       379,537$       953,794$       517,095$       1,209,004$    
Net Weekly Cash Flow (135,042)        (24,397)          (471,020)        (15,657)          182,360         (232,993)        622,257         (867,850)        340,083         (227,207)        574,257         (436,699)        58,932           (632,977)        
Weekly Ending Cash  $    1,073,961  $    1,049,564  $       578,544  $       562,887  $       745,247  $       512,254  $    1,134,511  $       266,660  $       606,744  $       379,537  $       953,794  $       517,095  $       576,027  $       576,027 

Total
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EXHIBIT 4 
 

MILESTONES 
 

 On the Petition Date, the Owned Portfolio/Ancillary Debtors will file various first day 
motions reasonably acceptable to the Prepetition Secured Parties, including the Motion, 
seeking approval of the relief requested on an interim and final basis. 
 

 By August 20, 2024, or such other date as agreed to by the DIP Lenders in writing or as 
ordered by the Court, the Debtors will file a proposed sale and bidding procedures motion 
(the “Sale Motion”) acceptable to the Prepetition Secured Parties, together with a motion 
to expedite the hearing on the foregoing. 
 

 By 5 days after the Petition Date, or such other date as agreed to by DIP Lenders in writing 
or as ordered by the Court, the Debtors will obtain approval of the Interim Order in a form 
acceptable to the Prepetition Secured Parties on an interim basis. 
 

 By September 5, 2024, or such other date as agreed to by the DIP Lenders in writing or as 
ordered by the Court, the Debtors will obtain the entry of an order from the Bankruptcy 
Court (the “Procedures Order”) approving the Bidding Procedures (as defined in the Sale 
Motion). 
 

 By 35 days after the Petition Date, or such other date as agreed to by the DIP Lenders in 
writing or as ordered by the Court, the Debtors will obtain approval of the Final Order in a 
form acceptable to the Prepetition Secured Parties. 
 

 By October 2, 2024, or such other date as agreed to by the DIP Lenders in writing or as 
ordered by the Court, shall be the Bid Deadline (as defined in the Procedures Order). 
 

 By October 10, 2024, or such other date as agreed to by the DIP Lenders in writing or as 
ordered by the Court, to the extent that the Debtors receive more than one (1) Qualified 
Bid (as defined in the Procedures Order) by the Bid Deadline, the Debtors shall conduct a 
Bankruptcy sale pursuant to the Procedures Order. 
 

 By October 15, 2024, or such other date as agreed to by the DIP Lenders in writing or as 
ordered by the Court, the Debtors will obtain a final order (the “Sale Order”) granting the 
relief requested in the Sale Motion and approving a sale of the assets of the Owned Portfolio 
Debtors pursuant to one or more Successful Bidder(s) (as defined in the Procedures Order). 
Such Sale Order will provide that closing on the sale of the HUD Debtors’ assets shall be 
subject to satisfaction of the closing conditions set forth in the purchase agreements and 
any requisite approvals required from HUD.    
 

 By October 31, 2024, or such other date as agreed to by the DIP Lenders or as ordered by 
the Court, the Debtors shall have closed on the transactions authorized under the Sale Order 
for the Non-HUD Debtors. 
 

Case 24-70299-JAD    Doc 434    Filed 09/13/24    Entered 09/13/24 16:37:55    Desc Main
Document      Page 142 of 143



  

2 
 

 By April 24, 2025, or such other date as agreed to by the DIP Lenders or as ordered by the 
Court, the Debtors shall have closed on the transactions authorized under the Sale Order 
for the HUD Debtors, subject to obtaining any requisite HUD approvals. 
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