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Main Document

DAVID L. NEALE (SBN 141225)
TODD M. ARNOLD (SBN 221868)
ROBERT M. CARRASCO (SBN 334642)

Desc

LEVENE, NEALE, BENDER, YOO & GOLUBCHIK L.L.P.

2818 La Cienega Avenue

Los Angeles, California 90034
Telephone: (310) 229-1234
Facsimile: (310) 229-1244

Email: DLN@LNBYG.COM; TMA@LNBYG.COM; RMC(@LNBYG.COM

Attorneys for Debtors and Debtors in Possession

UNITED STATES BANKRUPTCY COURT

CENTRAL DISTRICT OF CALIFORNIA - LOS ANGELES DIVISION

In re:

[ ]ITTELLA INTERNATIONAL LLC,

a California limited liability company

[ ]ITTELLA’S CHEF, LLC,

a California limited liability company

[ ] TATTOOED CHEF, INC.,

a Delaware corporation

[ ] MYJOJO, INC.,

a Delaware corporation

[ ] NEW MEXICO FOOD DISTRIBUTORS, INC.,
a New Mexico corporation

[ ] KARSTEN TORTILLA FACTORY, LLC,
a New Mexico limited liability company

[ ] BCI ACQUISITION, INC.,

a Delaware corporation

[_] TTCF-NM HOLDINGS INC.,

a Delaware corporation

[X] All Debtors

Debtors and Debtors-in-Possession.

Lead Case No.: 2:23-bk-14154-SK

Jointly Administered with Case Nos.:
2:23-bk-14159-SK; 2:23-bk-14161-SK;
2:23-bk-14157-SK; 2:23-bk-14158-SK;
2:23-bk-14155-SK; 2:23-bk-14156-SK; and
2:23-bk-14160-SK

Chapter 11 Cases

FIRST AMENDED DISCLOSURE
STATEMENT (AS MODIFIED)
DESCRIBING DEBTORS’ FIRST
AMENDED JOINT CHAPTER 11
LIQUIDATING PLAN (AS MODIFIED)
DATED FEBRUARY 21, 2024

Disclosure Statement Hearing

Date: March 20, 2024
Time: 9:00 a.m.
Location: Courtroom 1575

255 East Temple Street
Los Angeles, California 90012

[Also VIA ZoomGov]

Confirmation Hearing
Date: May 8, 2024
Time: 9:00 a.m.
Location: Courtroom 1575
255 East Temple Street
Los Angeles, California 90012

[Also VIA ZoomGov]
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On July 2, 2023, Ittella International LLC (“Ittella”), Ittella’s Chef, LLC (“ICLLC”), Tattooed
Chef, Inc. (“TCI”), Myjojo, Inc. (“Myjojo”), New Mexico Food Distributors, Inc. (“NMFD”),

Karsten Tortilla Factory, LLC (“Karsten), BCI Acquisition, Inc. (“BCI”), and TTCF-NM

Holdings Inc. (“TTCF, and, together with Ittella, ICLLC, TCI, Myjojo, NMFD, Karsten, and
BCI, the “Debtors™), the Chapter 11 debtors and debtors in possession in the above-captioned,

jointly administered Chapter 11 bankruptcy cases (the “Chapter 11 Cases”), filed voluntary

petitions for relief under Chapter 11 of 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”).!

The document you are reading serves as the Disclosure Statement (the “Disclosure
Statement”) regarding the Debtors’ First Amended Joint Chapter 11 Liquidating Plan (As
Modified) Dated February 21, 2024 (along with any amendments, modifications, supplements
and exhibits thereto, collectively, the “Plan”) proposed by the Debtors. Capitalized terms not

otherwise defined herein shall have the meanings ascribed to them in the Plan.

I. INTRODUCTION

A. Purpose of this Document.

The Plan effectuates a distribution of the Assets of the Estates to creditors in accordance
with the priorities set forth in the Bankruptcy Code. The Plan provides that all of the Debtors’
Assets, to the extent they have not already been liquidated, will be liquidated and the proceeds of
the liquidation of the Assets will be utilized, pursuant to the terms of the Plan, to pay Allowed
Claims and to fund the Liquidating Trust and pay for its Expenses. More specifically, on the
Effective Date, the Debtors’ remaining Assets (including, but not limited to, Cash, Estate Causes
of Action, proceeds of insurance and insurance policies, all rights and interests, all personal
property, and all files, books and records of the Debtors’ Estates) will be transferred to the
Liquidating Trust established under the Plan for the benefit of the Holders of Allowed Claims,
free and clear of any liens or claims, except as set forth in the Disclosure Statement and/or Plan,
provided that the allocation of the Liquidating Trust Assets between and among the Debtors shall

be as set forth in the Disclosure Statement and/or Plan. Liquidating Trust Assets (including the

! Unless otherwise stated, all Section references herein are to 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code™).
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proceeds thereof) will be used by the Liquidating Trustee to pursue the Estate Causes of Action
that the Liquidating Trustee determines to pursue for the benefit of Holders of Allowed Claims.

For the avoidance of any doubt, to the extent possible without voiding any insurance
coverage, all remaining Assets of the Debtors, including, without limitation, all Estate Causes of
Action, including, without limitation, all causes of action arising under Chapter 5 of the
Bankruptcy Code shall be preserved in all respects and shall be transferred to the Liquidating
Trust. Notwithstanding any res judicata or collateral estoppel effect of Confirmation of the Plan,
Confirmation shall NOT limit or reduce the Estate Causes of Action or the rights of the
Liquidating Trust to prosecute any Estate Causes of Action.

The Effective Date of the Plan will occur when all of the conditions to the Plan’s
effectiveness as set forth in Section VI.A of the Plan have been met or waived. To the extent a
Debtor’s Estate has sufficient Available Cash, Holders of Allowed Secured Claims, Allowed
Administrative Claims, Allowed Priority Tax Claims, Allowed Other Priority Claims against the
subject Debtor’s estate will be paid upon the Effective Date or as soon thereafter as is
practicable. Thereafter, as all of the Liquidating Trust Assets are liquidated (or otherwise
disposed of), additional Cash Distributions may be made in accordance with the terms of the
Plan and Liquidating Trust Agreement, a true and correct copy of which is attached hereto as
Exhibit “1,” such that all net Cash proceeds of the Liquidating Trust Assets are distributed to
Holders of Allowed Claims as provided under the Plan and Liquidating Trust Agreement.

This Disclosure Statement describes the assumptions that underlie the Plan and how the
Plan will be executed. This Disclosure Statement includes information (a) regarding the history
of the Debtors, their businesses, assets and liabilities, and the Chapter 11 Cases, (b) concerning
the Plan and alternatives to the Plan, (c¢) advising the Holders of Claims and Equity Interests of
their rights under the Plan, (d) assisting the Holders of Claims that are entitled to vote in making
an informed judgment regarding whether they should vote to accept or reject the Plan, and (e)
assisting the Bankruptcy Court in determining whether the Plan complies with the provisions of
the Bankruptcy Code and, therefore, should be confirmed.

As set forth in the order approving this Disclosure Statement, the Bankruptcy Court
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approved this Disclosure Statement as containing “adequate information” to permit affected
Holders of Claims that are entitled to vote to make an informed judgment in exercising their right
to vote to accept or reject the Plan, and authorized its use in connection with the solicitation of
votes with respect to the Plan. In voting on the Plan, Holders of Claims should rely solely upon
the information relating to the Debtors and their business contained in the Disclosure Statement
and all exhibits thereto.

The Bankruptcy Court’s approval of this Disclosure Statement does not mean that the
Bankruptcy Court recommends either acceptance or rejection of the Plan. The Bankruptcy Court
has not yet confirmed the Plan, which means that the terms of the Plan are not yet binding upon

anyone.

B. Deadlines for Voting and Objecting; Date of Plan Confirmation and Hearing.

1. Time and Place of Confirmation Hearing.

Section 1128(a) requires the Bankruptcy Court, after notice, to hold a hearing on
Confirmation of a Plan. By order of the Bankruptcy Court, the Confirmation Hearing has been
scheduled for May 8, 2024 at 9:00 a.m. (Pacific Time). The Confirmation Hearing will be held
before the Hon. Sandra R. Klein in Courtroom 1575 of the Edward R. Roybal Federal Building
and United States Courthouse located at 255 E. Temple Street, Los Angeles, California 90012.
The Confirmation Hearing may be adjourned from time to time by the Bankruptcy Court without
further notice except for an announcement made at the Confirmation Hearing or any

adjournment thereof

2. Deadline for Voting For or Against the Plan.

If you are entitled to vote on the Plan, it is in your best interest to vote on the enclosed
ballot and return timely the ballot to Todd M. Arnold, Levene, Neale, Bender, Yoo & Golubchik
L.L.P., 2818 La Cienega Avenue, Los Angeles, California 90034, Facsimile: (310) 229-1244,

Email: TMA@ILNBYG.COM. Your ballot must be physically received by Levene, Neale, Bender,

Yoo & Golubchik L.L.P. no later than April 12, 2024 at 3:00 p.m. (Pacific Time) or it will not

be counted.
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3. Deadline for Objecting to the Confirmation of the Plan

Section 1128(b) provides that any party in interest may object to Confirmation of a Plan,
whether or not such party is entitled to vote on the Plan. Any objection to Confirmation of the
Plan must be in writing, conform to the Bankruptcy Rules, set forth the name of the objecting
party, the nature and amount of the Claim or Equity Interest held or asserted by the objecting
party against the Debtor, the basis for the objection, and the specific grounds therefor.

Objections to the Confirmation of the Plan must be filed with the Bankruptcy Court, and
served on: (a) counsel to the Debtors, Levene, Neale, Bender, Yoo & Golubchik L.L.P., Attn:
David L. Neale, Todd M. Arnold, and Robert M. Carrasco, 2818 La Cienega Avenue, Los

Angeles, CA 90034, Facsimile: (310) 229-1244, Email: DLN@LNBYG.COM; TMA(@WLNBYG.COM;

RMC(@LNBYG.COM, (b) counsel to the Ittella Committee, Loeb & Loeb LLP, Attn: Bernard R.

Given II and Schulyer G. Carroll, 10100 Santa Monica Blvd., Suite 2200, Los Angeles, CA

90067, Facsimile: (310) 282-2200 Email: BGIVEN(@LOEB.COM; SCARROLL(@LOEB.COM, and (c)

counsel to the NMFD Committee, Brinkman Law Group, PC, Attn: Daren R. Brinkman and Jory
D. Cook, 543 Country Club Drive, Suite B, Wood Ranch, CA 93065, Facsimile: (818) 597-2998,

Email: DB@BRINKMANLAW.COM, JORY(@BRINKMANLAW.COM, FIRM@BRINKMANLAW.COM, and

(d) counsel to the UST, Ron Maroko, 915 Wilshire Boulevard, Suite 1850, Los Angeles, CA

90017-5418, Facsimile: (213) 894-2603, Email: RON.MAROKO@USDOJ.GOV so as to be received

no later than April 23, 2024 at 3:00 p.m. (Pacific Time).

Objections to Confirmation of the Plan are governed by FRBP 9014. UNLESS AN
OBJECTION TO CONFIRMATION IS TIMELY AND PROPERLY FILED AND, IT MAY
NOT BE CONSIDERED BY THE BANKRUPTCY COURT.

4. Identity of Person to Contact for More Information Regarding the Plan.

Any interested party desiring further information should contact counsel to the Debtors,
David L. Neale and Todd M. Arnold, Levene, Neale, Bender, Yoo & Golubchik L.L.P., 2818 La
Cienega Avenue, Los Angeles, CA 90034, Facsimile: (310) 229-1244, Email:

DLN@LNBYG.COM; TMA(@LNBYG.COM.
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C. Disclaimer.

PLEASE READ THIS DOCUMENT, INCLUDING THE ATTACHED EXHIBITS,
CAREFULLY. IT EXPLAINS WHO MAY OBJECT TO CONFIRMATION OF THE PLAN.
IT EXPLAINS WHO IS ENTITLED TO VOTE TO ACCEPT OR REJECT THE PLAN. IT
ALSO TELLS ALL CREDITORS AND ANY INTEREST HOLDERS WHAT TREATMENT
THEY CAN EXPECT TO RECEIVE UNDER THE PLAN, SHOULD THE PLAN BE
CONFIRMED BY THE BANKRUPTCY COURT.

ALL REPRESENTATIONS ARE TRUE TO THE DEBTORS’ BEST KNOWLEDGE.
NO REPRESENTATIONS CONCERNING THE DEBTORS THAT ARE INCONSISTENT
WITH ANYTHING CONTAINED HEREIN ARE AUTHORIZED EXCEPT TO THE
EXTENT, IF AT ALL, THAT THE BANKRUPTCY COURT ORDERS OTHERWISE.

NO REPRESENTATIONS CONCERNING THE DEBTORS’ FINANCIAL
CONDITION OR ANY ASPECT OF THE PLAN ARE AUTHORIZED BY THE
BANKRUPTCY COURT OR THE DEBTORS OTHER THAN AS SET FORTH IN THIS
DISCLOSURE STATEMENT OR PRIOR COURT ORDERS. ANY REPRESENTATIONS OR
INDUCEMENTS MADE TO SECURE YOUR ACCEPTANCE OF THE PLAN OTHER
THAN AS CONTAINED IN OR INCLUDED WITH THIS DISCLOSURE STATEMENT
SHOULD NOT BE RELIED UPON BY YOU IN ARRIVING AT YOUR DECISION.

IF  ANY INCONSISTENCY EXISTS BETWEEN THE PLAN AND THE
DISCLOSURE STATEMENT, THE TERMS OF THE PLAN ARE CONTROLLING.

THIS DISCLOSURE STATEMENT IS CURRENT AS OF THE DATE SET FORTH IN
THE SIGNATURE BLOCK BELOW. THE DELIVERY OF THIS DISCLOSURE
STATEMENT WILL NOT, UNDER ANY CIRCUMSTANCES, CREATE ANY
IMPLICATION THAT THE INFORMATION IN THE DISCLOSURE STATEMENT IS
CORRECT AS OF ANY TIME AFTER THE DATE IN ITS TITLE, OR THAT THERE HAS
BEEN NO CHANGE IN THE AFFAIRS OF THE DEBTORS AS OF SUCH LATER DATE.

CERTAIN OF THE STATEMENTS CONTAINED IN THIS DISCLOSURE
STATEMENT, BY NATURE, ARE FORWARD-LOOKING AND CONTAIN ESTIMATES
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AND ASSUMPTIONS. THE WORDS “ANTICIPATE,” “BELIEVE,” “ESTIMATE,” “WILL,”
“INTEND,” AND “EXPECT” AND SIMILAR EXPRESSIONS IDENTIFY FORWARD-
LOOKING STATEMENTS. ALTHOUGH THE DEBTORS BELIEVE THAT ITS
ESTIMATES AND ASSUMPTIONS REFLECTED IN THOSE FORWARD-LOOKING
STATEMENTS ARE REASONABLE, THE DEBTORS CAN GIVE NO ASSURANCE THAT
THESE ESTIMATES AND ASSUMPTIONS WILL BE REALIZED. FORWARD- LOOKING
STATEMENTS ARE BASED ON ASSUMPTIONS THAT ARE UNAVOIDABLY AND
INHERENTLY IMPRECISE. ACTUAL RESULTS, PERFORMANCE, OR ACHIEVEMENTS
WILL LIKELY DIFFER MATERIALLY FROM THOSE CONTEMPLATED, EXPRESSED,
OR IMPLIED BY THE FORWARD-LOOKING STATEMENTS CONTAINED IN THIS
DISCLOSURE STATEMENT. THE DEBTORS UNDERTAKE NO OBLIGATION TO
UPDATE OR REVISE ANY FORWARD-LOOKING STATEMENTS CONTAINED IN THIS
DISCLOSURE STATEMENT, WHETHER AS A RESULT OF NEW DEVELOPMENTS OR
OTHERWISE.

ALL PROFESSIONALS TO, AND THE CRO OF, THE DEBTORS HAVE RELIED
UPON INFORMATION PROVIDED BY THE DEBTORS IN CONNECTION WITH
PREPARATION OF THIS DISCLOSURE STATEMENT. ALTHOUGH PROFESSIONALS
TO, AND THE CRO OF, THE DEBTORS HAVE PERFORMED CERTAIN LIMITED DUE
DILIGENCE IN CONNECTION WITH THE PREPARATION OF THIS DISCLOSURE
STATEMENT, THE PROFESSIONALS TO, AND THE CRO OF, THE DEBTORS HAVE
NOT INDEPENDENTLY VERIFIED ALL OF THE INFORMATION CONTAINED IN OR
ATTACHED TO THE DISCLOSURE STATEMENT.

THE CONTENTS OF THIS DISCLOSURE STATEMENT SHOULD NOT BE
CONSTRUED AS LEGAL, BUSINESS, OR TAX ADVICE. CREDITORS SHOULD
CONSULT THEIR OWN LEGAL COUNSEL AND ACCOUNTANT AS TO LEGAL, TAX,
AND OTHER MATTERS CONCERNING THEIR CLAIMS.

UNLESS YOUR CLAIM IS ALLOWED, IN WHOLE OR IN PART, UNDER THE
PLAN OR IN PRIOR ORDERS, THE ABILITY OF THE DEBTORS AND OTHER
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CREDITORS OR PARTIES IN INTEREST TO OBJECT TO YOUR CLAIM IN
ACCORDANCE WITH THE PLAN AND APPLICABLE LAW IS BEING PRESERVED AND
NOT WAIVED UNDER THE PLAN. MOREOVER, ANY RIGHTS OF ACTION AGAINST
YOU IN FAVOR OF THE DEBTORS ARE BEING PRESERVED UNDER THE PLAN
UNLESS OTHERWISE EXPRESSLY PROVIDED UNDER THE PLAN. THE DEBTORS
ARE ATTEMPTING TO PROVIDE YOU ADEQUATE INFORMATION TO MAKE AN
INFORMED JUDGMENT AS TO WHETHER TO ACCEPT OR REJECT THE PLAN. THE
DEBTORS DO NOT BELIEVE THAT THIS RESERVATION OF RIGHTS SHOULD
AFFECT YOUR DECISION ON HOW TO VOTE ON THE PLAN. ALTHOUGH THE
DEBTORS BELIEVE THAT THE CONFIRMATION OF THE PLAN IS IN THE INTERESTS
OF CREDITORS OF THE DEBTORS, THIS ADVISORY IS PROVIDED TO ENSURE THAT
YOU DO NOT ASSUME, BY THE DEBTORS’ SOLICITATION OF YOUR VOTE, BY THE
ESTIMATES CONTAINED IN THE DISCLOSURE STATEMENT, OR BY ANY OTHER
PROVISIONS OF THE PLAN OR DISCLOSURE STATEMENT (OTHER THAN AN
EXPRESS PROVISION OF THE PLAN ALLOWING YOUR CLAIM OR WAIVING
SPECIFIED RIGHTS OF ACTION AGAINST YOU) THAT THE DEBTORS, THE
LIQUIDATING TRUSTEE, OTHER CREDITORS, OR OTHER PARTIES IN INTEREST
WILL NOT OBJECT TO YOUR CLAIM OR INTEREST OR THAT THE DEBTORS OR
LIQUIDATING TRUSTEE (AS APPLICABLE) WILL NOT PURSUE ANY RIGHT OF
ACTION AGAINST YOU. INSTEAD, FOR THE PURPOSE OF DECIDING HOW TO VOTE
ON THE PLAN, IF YOUR CLAIM IS NOT EXPRESSLY ALLOWED UNDER THE PLAN
OR PRIOR BANKRUPTCY COURT ORDERS, YOU SHOULD ASSUME THAT THE
DEBTORS, THE LIQUIDATING TRUSTEE, OR THEIR RESPECTIVE SUCCESSORS OR
REPRESENTATIVES MAY (A) OBJECT TO YOUR CLAIM AND (B) ASSERT ALL
SETOFFS, RECOUPMENTS, RIGHTS TO SUBORDINATE, OR AFFIRMATIVE CLAIMS
THAT THE DEBTOR, THE LIQUIDATING TRUSTEE, OR THEIR RESPECTIVE
SUCCESSORS MAY HAVE WITH RESPECT TO YOU AND/OR YOUR CLAIMS
AGAINST THE DEBTORS.
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THE DISCLOSURE STATEMENT MAY NOT BE RELIED ON FOR ANY PURPOSE
OTHER THAN TO DETERMINE WHETHER TO VOTE TO ACCEPT OR REJECT THE
PLAN, AND NOTHING STATED THEREIN WILL CONSTITUTE AN ADMISSION OF
ANY FACT OR LIABILITY BY ANY PARTY, OR BE ADMISSIBLE IN ANY
PROCEEDING INVOLVING THE DEBTORS OR ANY OTHER PARTY, OR BE DEEMED
CONCLUSIVE EVIDENCE OF THE TAX OR OTHER LEGAL EFFECTS OF THE PLAN
ON THE DEBTORS OR CREDITORS.

SUMMARIES OF CERTAIN PROVISIONS OF AGREEMENTS OR OTHER
REFERENCED IN THIS DISCLOSURE STATEMENT DO NOT PURPORT TO BE
COMPLETE AND ARE SUBJECT TO, AND ARE QUALIFIED IN THEIR ENTIRETY BY
REFERENCE TO, THE FULL TEXT OF THE APPLICABLE AGREEMENT OR
DOCUMENT, INCLUDING THE DEFINITION OF TERMS CONTAINED IN SUCH
AGREEMENT OR DOCUMENT.

D. Source of Information Contained in the Disclosure Statement.

THE PROFESSIONALS TO, AND THE CRO OF, THE DEBTORS OBTAINED THE
INFORMATION RELATED TO THE DEBTORS’ ASSETS AND LIABILITIES FROM THE
DEBTORS’ FINANCIAL BOOKS AND RECORDS. NEITHER THE DEBTORS NOR THEIR
DIRECTORS, OFFICERS, CRO, AGENTS, OR THEIR ATTORNEYS GUARANTEE OR
WARRANT THE ACCURACY, THE COMPLETENESS, OR CORRECTNESS OF THE
DATA IN THIS DISCLOSURE STATEMENT OR ANY OF ITS EXHIBITS RELATED TO
THE DEBTORS, AND NONE OF THESE PARTIES ARE OR MAY BE LIABLE FOR ANY
LOSS OR INJURY ARISING OUT OF OR CAUSED IN WHOLE OR IN PART BY ANY
ACTS, ERRORS OR OMISSIONS, WHETHER NEGLIGENT OR OTHERWISE IN
PROCURING, COMPILING, COLLECTING, INTERPRETING, REPORTING
COMMUNICATING OR DELIVERING THE INFORMATION CONTAINED THEREIN
RELATING TO THE DEBTORS. WHILE EVERY EFFORT HAS BEEN MADE TO
PROVIDE ACCURATE AND COMPLETE INFORMATION HERE, INADVERTENT
ERRORS OR OMISSIONS MAY EXIST. ALTHOUGH THE CHIEF RESTRUCTURING
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OFFICER AND FINANCIAL ADVISORS TO THE DEBTORS HAVE PERFORMED
CERTAIN LIMITED DUE DILIGENCE IN CONNECTION WITH THE PREPARATION OF
THIS DISCLOSURE STATEMENT, THE CHIEF RESTRUCTURING OFFICER AND
FINANCIAL ADVISORS HAVE NOT INDEPENDENTLY VERIFIED ALL OF THE
INFORMATION CONTAINED IN OR ATTACHED TO THE DISCLOSURE STATEMENT.
E. The Accounting Method Used to Produce Financial Information and the

Identity of the Accountant(s) or Others Responsible for Such Information.

THE FINANCIAL INFORMATION CONTAINED IN THE DISCLOSURE
STATEMENT AND IN ANY EXHIBITS TO THE DISCLOSURE STATEMENT, UNLESS
OTHERWISE INDICATED, IS UNAUDITED. MOREOVER, BECAUSE OF THE
COMPLEXITY OF THE DEBTORS’ FINANCIAL MATTERS, THE BOOKS AND
RECORDS OF THE DEBTORS, UPON WHICH THIS DISCLOSURE STATEMENT IN
PART IS BASED, MAY BE INCOMPLETE OR INACCURATE. REASONABLE EFFORT
HAS BEEN MADE, HOWEVER, TO ENSURE THAT ALL SUCH INFORMATION IS
FAIRLY PRESENTED.

II. BACKGROUND

A. Description and History of the Debtors’ Businesses and a Summary of the

Circumstances that Led to the Filing of the Debtors’ Chapter 11 Cases.

The Debtors’ organization chart is attached hereto as Exhibit “2.” TCI is a publicly held
company (NASDAQ: TTCF). Prior to the sale of substantially all of the Debtors’ Assets pursuant
to various sales approved by the Bankruptcy Court (the “Asset Sales™) and cessation of normal
business operations after the Petition Date, which are further discussed herein, TCI offered a
broad portfolio of innovative plant-based frozen foods through the other Debtors, all of which are
direct or indirect subsidiaries of TCI. Beginning in 2017, the Debtors supplied plant-based
products to leading retailers in the United States, with signature products such as ready-to-cook
bowls, zucchini spirals, riced cauliflower, acai and smoothie bowls, cauliflower crust pizza, wood

fire crusted pizza, handheld burritos, bars and quesadillas.
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Prior to the Petition Date and auction of substantially all of the Debtors’ Assets, the
Debtors’ products were available in all 50 states both in private label and through their “Tattooed
Chef™” brand mainly in the frozen food section of retail food stores. The Debtors’ brand
strategy had been to introduce the attributes of a plant-based lifestyle to build a connection with a
broad array of consumers that are seeking delicious, sustainably sourced, plant-based foods. As
of December 31, 2022, which is about seven months before the Petition Date, the Debtors’
products were sold in approximately 21,000 retail outlets in the United States, and the Debtors
had 132 SKUs and over 175 plant-based food concepts and recipes under development and testing

Prior to the Petition Date, the Debtors, through their affiliate, Ittella Italy SRL (“Ittella
Italy”),> operated a 100,000 square foot processing facility in Prossedi, Italy located in close
proximity to many of the growers that were the Debtors’ primary suppliers of produce. This
facility opened in 2017 and, prior to the Debtors’ cessation of normal business operations,
manufactured various products, including riced cauliflower (plain and value-added), diced
squash/zucchini, and vegetable spirals that were used by the Debtors in production. Prior to the
Petition Date, in April 2021, the Debtors spent approximately $4.9 million to acquire the Prossedi
facility and its machinery to secure and upgrade the frozen food manufacture capabilities.

In May 2021, TCI acquired NMFD and Karsten for a total purchase price of
approximately $34.1 million, and, on December 21, 2021, through BCI, acquired substantially all
of the assets and assumed certain liabilities from Belmont Confections, Inc. (located in Ohio) for
a total purchase price of $16.7 million. In August 2022, TCI, through TTCF, entered into an
equipment purchase agreement with Desert Premium Group, LLC pursuant to which the Debtors
acquired certain manufacturing, production, and storage assets, organized workforce, as well as
assumed a lease for an 80,000 square foot manufacturing facility located in Albuquerque, New

Mexico, for a purchase price of approximately $10.4 million.?

2 Concurrently with the commencement of these bankruptcy cases, the Debtors’ Italian affiliate commenced a
restructuring process under Italian law.

3 TCI acquired all of the equity of Myjojo pursuant to an Agreement and Plan of Merger, dated June 11, 2020, as
amended on August 10, 2020. Myjojo has no operations, and its only asset is the membership interest in Ittella. In
turn, Ittella owns the membership interest in ICLLC, a California limited liability company, which owns equity
interests in Ittella Italy.
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As of the Petition Date, the Debtors leased processing facilities in Paramount, California,
Albuquerque, New Mexico, and Youngstown, Ohio, a storage facility in Vernon, California,
approximately 270,000 square feet of cold storage facility in Ceccano, Italy and had a small office
suite lease in San Pedro, California. The Paramount facility also served as the Debtors’
headquarters.

As of the Petition Date, the Debtors owned domestic copyrights and domestic and foreign

trademarks, trademark applications, registrations, and other proprietary rights and website

domains that were important to their business (collectively, the “Intellectual Property™).

When the Debtors went public in 2020, the brand had household awareness of under 6%,
were available in only 4 major retailers nationwide, and were in less than 4,000 stores. After that,
brand awareness has grown to over 26% of households, and the Debtors’ products were carried by
over 40 retailers in over 23,000 retail stores. The Debtors invested over $100 million on
marketing and in-store promotions to achieve this growth within such a short time period.

After the corporate acquisitions described above and the substantial outlay of funds to
develop the market for the Debtors’ products, the Debtors found themselves short on cash. In
August 2022, the Debtors engaged a financial advisor to pursue new financing through a “PIPE™*
transaction whereby an institutional or accredited investor would acquire shares in TCI at a below
market price, or through other financing methods that might be available to the Debtors. In
October 2022, the Debtors’ auditors advised the Debtors that certain adjustments and restatements
to their financial statements were required, which affected the Debtors’ financial statements for
the preceding six financial quarters.

Over the next 8 months, the Debtors diligently explored alternative financing and funding
solutions. However, due to the Debtors’ restated financial statements, changes in the capital
markets, and the general economic conditions affecting the Debtors’ market segment, the Debtors
were unable to obtain any new financing. Although the Debtors experienced revenue growth

from $147 million in 2020 to $230 million in 2022, TCI’s share price declined dramatically,

4 Private investment in public equity.
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particularly over the first quarter of 2023. During this time period, the Debtors’ liquidity became
constrained and the Debtors fell behind on payments to suppliers and other parties necessary to
the continued operation and profitability of their business.

The Debtors did everything possible to reduce operating expenses over the nine months
before the Petition Date, but such reduction in expenses did not result in sufficient savings to
preserve the Debtors’ ability to timely pay its obligations and satisfy customer demand. In
addition, the costs of compliance with public company reporting and other requirements were
substantial. As a result of the Debtors’ inability to obtain new financing and materially reduce
operating and other expenses, the Debtors ultimately decided to commence these Chapter 11
Cases in order to expeditiously pursue a sale of some or all of their Assets, including, but not
limited to, (1) TCI’s equity interests in any of its direct subsidiaries (Myjojo, NMFD, Karsten,
BCI and TTCF) and/or indirect subsidiaries (Ittella and ICLLC), (2) ICLLC’s equity interests in
Ittella Italy, (3) goods, (4) equipment, (5) accounts receivable, (6) Intellectual Property, (7)
goodwill, (8) customer lists, (9) contracts and leases, (10) Karsten’s interest in real property
located in New Mexico (the “Karsten RP”) and (11) related assets, provided that the Assets to be
sold would not include the Debtors’ Cash, any Avoidance Actions, or any other arising under the

Bankruptcy Code (the “Avoidance Claims”), and certain other Estate Causes of Action.

B. Management of the Debtors Before and After the Petition Date.

1. Management of the Debtors Before the Petition Date.

Prior to the Petition Date, the Debtors were primarily managed by (a) Sam Galletti, the
Debtors’ CEO, (b) Stephanie Dieckmann, the Debtors’ CFO, and (c) and Sarah Galletti, the
Debtors Chief Creative Officer.

2. Management of the Debtors During the Bankruptcy.

On the Petition Date, the Debtors filed their Emergency Motion for Entry of an Order (1)
Authorizing the Retention of Cutsheet Express, LLC; (2) Authorizing the Designation of Edward
Bidanset as Chief Restructuring Olfficer Effective as of the Petition Date; and (3) Granting
Related Relief (the “CRO Motion”) [Dkt. 11], which was granted by an order of the Court entered

on July 13, 2023 [Dkt. 121].
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After the Petition Date and pursuant to the CRO Motion and the order thereon, Edward
Bidanset, in his role as CRO, has retained the primary responsibility related to the restructuring,
liquidation, and wind-down of the Debtors’ operations and Assets. Until he resigned his position
as CEO in or about September 2023, Mr. Galletti provided assistance to the CRO. Until she
resigned her position as CFO in or about October 2023, Ms. Dieckmann provided assistance and
input to the CRO.

3. Management of the Debtors After the Bankruptcy.

On the Effective Date, the employment, retention, appointment and authority of all
officers (including, without limitation, the CRO of the Debtors), directors, employees and
Professionals of the Debtors, and all Professionals of the Committee, shall be deemed to
terminate, provided, however, that such parties shall be entitled to prosecute final fee applications,
as necessary, and receive all compensation related to administration of the Estates.

C. Pre- and Postpetition Lending by UMB and Secured Claims.

UMB was the Debtors’ primary prepetition secured lender. In connection with pre-
Petition Date loans made to the Debtors, UMB obtained security interests in, and liens upon,
substantially all of the Debtors’ Assets.

As of the Petition Date, UMB had a secured claim in the approximate amount of $18.8
million. After the Petition Date, the Debtors filed their Emergency Motion of Debtors for Entry of
Interim and Final Orders (I) Authorizing Debtors to Obtain Postpetition Financing, (1)
Authorizing Debtors to Use Cash Collateral, (IlI) Granting Liens and Providing Superpriority
Administrative Expense Claims, (IV) Granting Adequate Protection, (V) Modifying Automatic
Stay, (VI) Scheduling a Final Hearing, and (VII) Granting Related Relief (the “DIP Motion™)

[Dkt. 8]. The Court entered an interim order (the “Interim DIP Order”) [Dkt. 77] granting the

DIP Motion on an interim basis and a final order (the “Final DIP Order” and with the Interim DIP

Order, the “DIP Orders”) [Dkt. 275] granting the DIP Motion on a final basis.
Pursuant to the DIP Motion and DIP Orders, UMB, provided post-Petition Date financing
and consented to cash collateral use and, in connection therewith, obtained automatically

perfected security interests in, and liens upon, the Debtors’ assets to secure the $3,000,000 New
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Money DIP Loans (as defined in the DIP Motion and DIP Orders) and $3,000,000
DIP Roll-Up Loans (as defined in the DIP Motion and DIP Orders) made by UMB to the Debtors,
with such post-Petition Date liens subject only to (1) the Carve-Out (as defined in the DIP
Orders), (2) certain liens permitted pursuant to the terms of the DIP Credit Agreement (as defined
in the DIP Orders), and (3) other Permitted Prior Liens (as defined in the DIP Orders).

In addition to certain Logistics Asserted Liens (as defined in the DIP Orders — i.e.,
Permitted Prior Liens that are statutory possessory liens held by cold storage, warehouse, and
freight providers), a review of the UCC Reports and active UCC-1 Financing Statements obtained
from the secretary of state for each Debtor in the state in which the subject Debtor was
incorporated showed other liens on certain of the Debtors’ Assets.

As discussed below, pursuant to the Asset Sales and based on payments made in
connection with the Asset Sales and pursuant to other orders of the Court, the Debtors believe that
the only Secured Claim against the Debtors is the Secured Claim asserted by UMB for any draws
upon and/or expenses related to the GE Letter of Credit issued by UMB in favor of Grateful Egg,
LLC in the amount of $585,900 that serves as a security deposit for the Debtors’ lease with
Grateful Egg, LLC.

D. Significant Events.

1. Bankruptcy Proceedings.

On the Petition Date of July 2, 2023, each of the Debtors filed a voluntary petition under
Chapter 11 of the Bankruptcy Code. The Debtors continue to manage their financial affairs and
operate their bankruptcy estates as debtors-in-possession pursuant to Sections 1107 and 1108.
The UST appointed Committees in the Ittella and NMFD Chapter 11 Cases, but not in the other
Debtors’ Chapter 11 Cases.

a. First Day Motions.

The Debtors requested certain relief in “first day” applications and motions filed with the

Bankruptcy Court (collectively, the “First Day Motions™) in order to minimize potential_adverse

effects of the bankruptcy filings and to maximize the value of their Estates. A summary of the

First Day Motions and the relief granted thereunder is as follows:
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1. Joint Administration. On July 2, 2023, the Debtors’ filed a motion

[Dkt. 2] seeking joint administration of the Debtors’ Chapter 11 Cases, which was
granted by an order of the Bankruptcy Court [Dkt. 24].

1. DIP Loan and Cash Collateral. As discussed above, the Debtors

filed their DIP Motion, which was granted on an interim and then a final basis by the DIP
Orders.

1i1. Cash Management, Including Post-Petition Intercompany

Transactions. On July 2, 2023, the Debtors’ filed a motion [Dkt. 7] seeking to maintain
certain aspects of their cash management system and for related relief, including in regard
to post-Petition Date intercompany transactions, which was granted by interim and final

orders of the Bankruptcy Court (the “Cash Management Orders”) [Dkts. 93 and 340].

Pursuant to the Cash Management Orders, among other things, (a) the Debtors were
authorized to continue performing intercompany transactions (the “Intercompany
Transactions) arising from or related to the operation of their business (e.g.,
intercompany loans and repayments) in the ordinary course and (b) all post-Petition Date
Intercompany Transactions were accorded administrative expense status under Section
503(b).

iv. Wages. On July 2, 2023, the Debtors’ filed a motion [Dkt. 10]
seeking to (a) pay prepetition priority wages; and (b) honor accrued vacation and leave
benefits in the ordinary course of business, which was granted by an order of the
Bankruptcy Court [Dkt. 78].

V. Critical Vendors and Warehouse and Carrier Liens. On July 2,

2023, the Debtors’ filed a motion [Dkt. 12] to honor pre-petition obligations to critical
vendors and to provide adequate protection for warehouse and carrier liens, which was
granted an interim and then a final basis by orders of the Bankruptcy Court [Dkts. 92,
122, and 137].

vi. Utilities. On July 2, 2023, the Debtors’ filed a motion [Dkt. 6] to

provide adequate assurance of future payment to utility companies pursuant to Section
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366, which was granted an interim and then a final basis by orders of the Bankruptcy
Court [Dkts. 108, 136, and 285].
b. Bankruptcy Schedules.

On July 28, 2023, the Debtors filed their respective Schedules listing the Debtors’ assets
and liabilities and other required information as of the Petition Date. [Ittella [Dkt. 160], ICLLC
[Dkt. 22], TCI [Dkt. 22], Myjojo [Dkt. 22], NMFD [Dkt. 25], Karsten [Dkt. 22], BCI [Dkt. 23],
and TTCF [Dkt. 22]]

c. Debtors’ Professionals.

The Debtors filed applications to employ (1) Levene, Neale, Bender, Yoo & Golubchik
L.L.P. (“LNBYG”) as the Debtors’ bankruptcy counsel [Dkt. 55], (2) SC&H Group, Inc.
(“SCH”) as the Debtors’ exclusive investment banker [Dkt. 110], (3) Rutan & Tucker LLP
(“Rutan™) as the Debtors’ special corporate and SEC counsel [Dkt. 166], (4) Grant Thornton
LLP (“GT”) as the Debtors’ accountant [Dkt. 169], (5) Gibson, Dunn & Crutcher LLP (“Gibson
Dunn”)as TCI’s special litigation counsel regarding shareholder actions [Dkt. 414], and (6)
Fisher & Phillips LLP (“F&F”) as the Debtors’ special labor and employment counsel [Dkt.
268], all of which were approved by orders of the Bankruptcy Court [Dkts. 314, 171, 300, 301,
468, and 366, respectively].

d. Ittella Committee’s Professionals.

The Ittella Committee filed applications to employ (1) Loeb & Loeb LLP (“Loeb”) as the
Ittella Committee’s bankruptcy counsel [Dkt. 341] and (2) Dundon Advisors LLC (“Dundon”) as
the Ittella Committee’s financial advisors [Dkt. 422], both of which were approved by orders of
the Bankruptcy Court [Dkts. 417 and 471, respectively].

€. NMFD Committee’s Professionals.

The NMFD Committee filed an application to employ Brinkman Law Group, PC
(“BLG”) as the NMFD Committee’s bankruptcy counsel [Dkt. 332], which was approved by an

order of the Bankruptcy Court [Dkt. 454].
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f. Claims Bar Dates.

The Bankruptcy Court set October 3, 2023 as the Claims Bar Date (i.e., the general
deadline for filing proofs of claim for any Claims against the Debtors that arose prior to the
Petition Date and not otherwise subject to the Governmental Unit Bar Date).

Pursuant to the Bankruptcy Rules, December 29, 2023 was set as the Governmental Unit
Bar Date (i.e., the deadline for filing proofs of claim on behalf of any governmental unit, as
defined in Section 101(27), for any Claims against the Debtors that arose prior to the Petition
Date).

The Bankruptcy Court set January 19, 2024 as the First Administrative Claims Bar Date
(i.e., the deadline to file any Non-Professional Administrative Claims incurred during the First
Administrative Claims Period covering the Petition Date through and including December 31,
2023).

g. Asset Sales and Resulting Proceeds and Payments.

The Debtors conducted a number of Asset Sales. The Asset Sales and allocation of
proceeds therefrom is summarized as follows:

1. Chip-Line Sale. TCI filed a motion [Dkt. 279] to approve the sale

(the “Chip Line Sale) of a chip manufacturing line (the “Chip Line”), which was granted

by an order of the Bankruptcy Court [Dkt. 367]. Pursuant to the foregoing motion and
order and related orders of the Bankruptcy Court regarding the distribution of proceeds
from the Chip Line Sale, (a) TCI sold the Chip Line for $5.75 million, (b) $50,000 of the
sale proceeds were retained by TCI’s estate to pay Administrative Claims, (c)
$910,318.15 of the sale proceeds were paid to JC Ford fully satisfy its claim secured by a
first priority lien on the Chip Line, and (d) the balance was paid to reduce the UMB’s
secured claim (SCH deferred its commission on this sale and was paid on it from
proceeds of the auction sales discussed immediately below);

il. Auction Sales. The Debtors filed a motion (the “Bid Procedures

Motion”) [Dkt. 514] to approve bid procedures (the “Bid Procedures”) for an auction (the

“Auction”) for the sales (the “Auction Sales”) of substantially all of the Debtors’ assets
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remaining after the sale of the Chip Line, including, but not limited to, (a) TCI’s equity
interests in any of its direct subsidiaries (Myjojo, NMFD, Karsten, BCI and TTCF)
and/or indirect subsidiaries (Ittella and ICLLC), (b) ICLLC’s equity interests in Ittella
Italy, (c) goods, (d) equipment, (e) accounts receivable, (f) Intellectual Property, (g)
goodwill, (h) customer lists, (i) contracts and leases, (j) Karsten’s interest in the Karsten

RP and (k) related assets (collectively, the “Auction Assets”), provided that the Auction

Assets to be sold would not include the Debtors’ cash or, with limited exceptions, any
Estate Causes of Action, including, but not limited to Avoidance Actions. The
Bankruptcy Court entered and order [Dkt. 277] granting the Bid Procedures Motion.

The Debtors also filed a motion (the “Sale Motion”) [Dkt. 352],
pursuant to which the Debtors sought approval of the Auction Sales. The Bankruptcy
Court entered an order granting the Sale Motion as it related to approval of the sale of the
Debtors’ personal property Auction Assets (the “PP Sale Order”) [Dkt. 466] and an order
granting the Sale Motion as it related to approval of Karsten’s sale of the Karsten RP (the
“RP Sale Order”) [Dkt. 574].

On September 19, 2023, the Debtors conducted an Auction in
conformance with the Bid Procedures for the Auction Assets. Pursuant to the Auction,
the Sale Motion, the PP Sale Order, and the RP Sale Order, the Debtors sold substantially
all of the Auction Assets to ten (10) different buyers. The Auction Sales resulted in cash
proceeds in the amount of approximately $18.3 million (the “Sale Proceeds”), credit
bid/claim waivers in the approximate amount of $869,413, and waivers of certain
unsecured claims. The Auction Sales and the allocation among the Debtors of Sale
Proceeds from the Auction Sales, which was agreed to by the Debtors, UMB, and the

Committees pursuant to a stipulation (the “First Allocation/Disbursement Stipulation”)

[Dkt. 462] and order of the Bankruptcy Court approving the same (the “First

Allocation/Disbursement Order”) [Dkt. 467], are summarized as follows:?

5 After entry of the PP Sale Order, (1) per agreement among the Debtors, the Ittella Committee and the subject
buyer, BCI’s accounts receivable were re-assigned back to the Debtors by the buyer and (2) pursuant to
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Assets Winning Winning Cash or Ittella ICLLC TCI Karsten BCI1 TTCE-NM
Bidder Bid Credit
Bid
BCI (equipment (Lots 188-226 other than the| LKV $1,450,000.00{ Cash $1,450,000
SACMI Equipment), BCI’s accounts
receivable, BCI’s Inventory, and BCI’s
intellectual property, if any)
SACMI Equipment SACMI USA, $619,413.89| Credit N/A] N/A N/A] N/A] N/A] N/A N/A N/A]
Ltd.
Paramount (equipment and all other assets |Stiebs/ $1,460,000.00{ Cash $1,460,000|
referenced in pages 30 — 43 of the Hilco ‘Wawona Frozen
Valuation Appraisal) [Lots 1-42]). Foods
Vernon (equipment and all other assets
referenced in pages 44-46 of the Hilco
Valuation Appraisal [Lots 43-59] except if
assets are determined not to be assets of the
Debtors” estates).
*Lot 9 assets “Ishida Model CCW-N2-216W-|
2m, 16-Head Vertical Weigh Scale, S/N 30-
PB-198-1760, with Acceleron Vertical Pouch
Filler and the platform upon which it sits
Rocket Executory Contracts (Executory Rocket $300,000.00| Cash $300,000
Contracts related to Purchase Orders
210928, 210930, and 220588)
Desert Surf (equipment (Lots 134-187) and |Aliya's $1,367,000.00] Cash $1,367,000]
Desert Surf Lease of real property from TB
LLC located at 1700 Desert Surf Circle., NE
Albuquerque, NM, 87107)
University (equipment (Lots 60-112)) Aliya's $1,650,000.00[ Cash $1,650,000|
Reiser Equipment Reiser $250,000.00 Credit N/A] N/A] N/A] N/A] N/A] N/A N/A N/A]
Karsten (equipment (Lots 114-119)) Cardenas Three,|  $1,800,000.00f Cash $1,800,000|
LLC
Karsten (excess equipment (Lots 113 and ~ |Cardenas Three, $315,000.00] Cash $315,000
122-133) LLC
Karsten RP Hilco Real $4,575,000.00] Cash $4,575,000
Estate
Intellectual Property, which does not include|Planted $775,000.00| Cash $740,000 $35,000
BCT's intellectual property, if any Ventures
IC, LLC's equity interests in Ittella Italy SRL [Planted $1,000,000.00] Cash $1,000,000
Ventures
Organic Acai 12% in pail, Frozen USDA Stiebs, LLC $2,824,620.00] Cash $2,824,620
Organic white pail with simple label $2.63/kg
(~1.074 mm kg)
Total (not including 80% recovery to BCI $18,386,033.89
for collections over $500,000 on BCI’s
accounts receivable.
Total (not including (1) 80% recovery to $17,516,620 $5,324,620[ $1,000,000 $0 $0[ $1,685,000] $6,690,000{ $1,450,000| $1,367,000)
BCI for collections over $500,000 on
BCT’s accounts receivable and (2) credit
bid amounts)
$17,516,620

In addition to providing for the foregoing allocation of the Sale

Proceeds from the Auction Sales, the First Allocation/Disbursement Order also

authorized the Debtors to use the Sale Proceeds (other than those allocated to the NMFD

20

amendments to asset purchase agreements with certain buyers at the Auction, there were certain price and asset
adjustments. After entry of the RP Sale Order and pursuant to the terms of the asset purchase agreement with the
purchaser of the Karsten RP, Karsten agreed to adjustments to the purchase price for the Karsten RP to address
issues regarding, inter alia, the required condition of the Karsten RP upon transfer to the purchaser.
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Estate (the “NMFD Proceeds”) except in regard to the payment of Permitted Prior Liens

and, if appropriate, a share of the fees and costs payable to SCH related to NMFD
Auction Assets) to pay (a) pay all Permitted Prior Liens applicable to the sold Auction
Assets, (b) pay the fees and costs due to SCH, the Debtors’ exclusive investment banker
pursuant to the terms set forth in SCH’s employment application [Dkt. 110] and the order
approving same [Dkt. 171], and (c) pay up to the balance of UMB’s secured claim.

The Debtors, UMB, and the Committees later entered into a

stipulation (the “Second Disbursement Stipulation”) [Dkt. 603] pertaining to the

disbursement of Sale Proceeds from the Auction Sales, which was approved by an order

of the Bankruptcy Court (the “Second Disbursement Order”) [Dkt. 609]. The Second

Disbursement Order required the Debtors to pay all Sale Proceeds (other than the NMFD
Proceeds, which totaled $1,499,140 after payment of Permitted Liens and, if appropriate,
a share of the fees and costs payable to SCH related to NMFD Auction Assets) and
authorized the Debtor to make payments from other sources of Cash Collateral (as
defined in the DIP Orders), as follows: (a) to pay the balance of UMB’s secured claim
(other than as may be asserted by UMB in regard to the GE Letter of Credit issued by
UMB in favor of Grateful Egg, LLC in the amount of $585,900 that serves as a security
deposit for the Debtors’ lease with Grateful Egg, LLC), (b) to fund a $710,000 Carve-Out
for the payment of fees and expenses incurred by Professionals, and (c) to fund a
segregated account for the benefit of UMB to secure any claims of UMB arising from

draws against, or otherwise related to, the GE Letter of Credit (the “GE Letter of Credit

Account”).

iii. De Minimis Sales. The Debtor’s filed a motion [Dkt. 514] to

approve procedures for the sale of assets (the “De Minimis Assets”) remaining after the

Chip Line Sale and Auction Sales, which was granted by an order of the Bankruptcy
Court [Dkt. 579]. The Debtors have effectuated a number of sales of De Minimis Assets
pursuant to the procedures approved by the Bankruptcy Court, including notice to the

Committees.
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Pursuant to the Asset Sales and based on payments made in connection with the Asset
Sales and pursuant to other orders of the Court, the Debtors believe that the only Secured Claim
against the Debtors is the Secured Claim asserted by UMB for any draws upon and/or expenses
related to the GE Letter of Credit issued by UMB.

h. Rejection of Cold Storage Contracts and Leases and Abandonment of

Inventory.

The Debtors filed a motion (the “Storage Rejection/Abandonment Motion™) [Dkt. 660] to

(1) reject any executory contracts or unexpired leases between any of the Debtors, on one hand,
and any cold storage warehouse providers, on the other hand, and (2) abandon the food inventory
that was not sold pursuant to the Asset Sales, which was granted by an order of the Bankruptcy
Court [Dkt. 738].

1. Other Rejections of Unexpired Leases and Executory Contracts.

The Debtors have effectuated the rejection of certain other unexpired leases and
executory contracts pursuant to stipulations and orders of the Bankruptcy Court thereon [Dkts.
488, 503, 637, 638, 712, and 719].

J- First Interim Fee Applications.

First interim applications for the payment of fees and reimbursement of expenses (the

“First Interim Fee Applications™”) were filed by the following Professionals (1) LNBYG, the

Debtors’ bankruptcy counsel, (2) Rutan, the Debtors’ special corporate and SEC counsel, (3) GT,
the Debtors’ accountant [Dkt. 169], (4) Loeb, the Ittella Committee’s bankruptcy counsel, (5)
Dundon, the Ittella Committee’s financial advisors, and (6) BLG, the NMFD Committee’s
bankruptcy counsel.

The Bankruptcy Court entered orders [Dkts. 671, 679, 680, 682-84] granting the First
Interim Fee Applications and authorizing payments thereon from the $710,000 Carve-Out, as

follows:
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Professional | Allowed Allowed Total Amount Paid Balance
Fees Expenses from Retainer | Owed
(LNBYG only)
and Carve-Out
LNBYG $905,045.00 | $24,123.27 $929,168.27 $495,215.77 $433,952.50
Rutan $91,529.00 $526.62 $92,055.62 $37,715.53 $54,340.09
GT $173,280.00 $0.00 $173,280.00 $70,404.94 $102,875.06
Loeb $294,094.90 $398.94 $294,493.84 $119,891.87 $174,601.97
Dundon $171,479.29 | $1,417.37 $172,896.66 $71,212.87 $101,683.79
BLG $220,617.50 $27.50 $220,645.00 $89,666.02 $130,978.98
TOTALS $1,856,045.69 | $26,493.70 | $1,882,539.39 $884,107.00 $998,432.39
2. Pending Adversary Proceedings.

At present, the following adversary proceedings are pending under the Chapter 11 Cases:

Adversary Plaintiff Defendant Nature of Amount

Case No. (Plaintiff's Action Sought
Counsel)

2:23-ap-01469-SK | Ittella OCC BJ's Wholesale Club, | A/R $288,692.00
(Loeb) Inc. Collection

2:23-ap-01495-SK | Ittella OCC | Brite Way Foods, A/R $1,254,779.57
(Loeb) Inc. Collection

2:23-ap-01496-SK | Ittella OCC | Clean Eatz, LLC A/R $170,218.30
(Loeb) Collection

2:23-ap-01500-SK | Ittella OCC | Curated Healthy A/R $77,171.59
(Loeb) Energy Foods, Inc. Collection

2:23-ap-01467-SK | Ittella OCC DOT Foods Inc. A/R $920,205.19
(Loeb) Collection

2:23-ap-01498-SK | Ittella OCC D's Naturals, LLC A/R $754,275.38
(Loeb) Collection

2:23-ap-01506-SK | Ittella OCC Filo, LLC et al A/R $93,686.78
(Loeb) Collection

2:23-ap-01470-SK | Ittella OCC Kehe Distributors, A/R $97,731.05
(Loeb) LLC Collection

2:23-ap-01499-SK | Ittella OCC | Nutritional A/R $291,332.90
(Loeb) Resources, Inc. Collection

2:23-ap-01504-SK | Ittella OCC | Rennell Company A/R $194,694.50
(Loeb) Collection

2:23-ap-01501-SK | Ittella OCC | Shamrock Foods Co. | A/R $452,891.99
(Loeb) Collection
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are parties to the following pending legal proceedings:

Adversary Plaintiff Defendant Nature of Amount

Case No. (Plaintiff's Action Sought
Counsel

2:23-ap-01488-SK | Ittella Target Corporation A/R $218,362.88
(LNBYG) Collection

2:23-ap-01471-BR | Ittella OCC | The Kroger Co. A/R $522,172.12
(Loeb) Collection

2:23-ap-01502-SK | Ittella OCC | THG Nutrition (US), | A/R $86,814.00
(Loeb) Inc. Collection

2:23-ap-01472-SK | Ittella OCC | Wakefern Food Corp. | A/R $108,294.00
(Loeb) Collection

2:23-ap-01487-SK | Ittella Walmart Inc. A/R $285,619.55
(LNBYG) Collection

2:23-ap-01473-SK | Ittella OCC Winco Foods, LLC A/R $51,864.27
(Loeb) Collection

TOTAL $5,868,806.07

3. Other Legal Proceedings.

In addition to any adversary proceedings pending in the Chapter 11 Cases, the Debtors

Case No. Plaintiff Defendant Venue Nature of Status
Claim
2:22-cv-09311-GW-E | Dinko TCI, et al. United States | Class Action For Stayed
Mihaylov, District Court | Alleged
et al. — Central Violations of
District of Federal Securities
California Laws
Claim: In an
Amount to be
Determined at
Trial
2:23-cv-02041-GW-E | Terry Salvatore United Shareholder Stayed
Bassett Jr., Galletti, et al. States Derivative Action
derivatively | as Defendants District
on Court — Claim: In an
behalf of and Central Amount to be
TCI District of Determined at
TCI as Nominal | California Trial
Defendant
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4. Description of Available Assets and their Value.

As a result of the Asset Sales, together with the rejection of various executory contracts
and unexpired leases and the abandonment of inventory that could not be sold, the Debtors’
primary remaining Assets are currently comprised of (1) Cash (including any unused portion of
the GE Letter of Credit Account), (2) accounts receivable that were not sold, (3) Estate Causes of
Action, (4) proceeds of insurance and insurance policies, and (5) any value that may be obtained
for TCI’s public shell. Following is a summary of the Debtors’ remaining Assets and their

ascribed values as of January 29, 2024, on a Debtor by Debtor basis:®

Ittella

Asset Ascribed Value as of | Notes
January 29, 2024

Cash $343,000.00

Unused Balance of GE $435,900.00
Letter of Credit Funds

Accounts Receivable $1,596,668.10 | This represents 30% of this Debtor's gross
accounts receivable in the amount of
$5,322,227 being pursued in pending
adversary proceedings. The Debtors are
also continuing to work to recover other
accounts receivable without the need for
initiating adversary proceedings.

Avoidance Actions

Potential Preference $4,487,367.85 | This represents 15% of this Debtor's gross

Causes of Action transfers in the amount of $29,915,785.69
to non-insiders and Ittella Italy during the
90-day look-back period under Section
547(b), which discounted amount is
intended to account for potential defenses
under Section 547(c).

Potential Mpac Claim TBD | This Debtor asserts that, before the Petition
Date, it paid Mpac in excess of $2.8 million
in partial payment on contracts to build
manufacturing equipment for the Debtor
that the Debtor never received. The Debtor

¢ Notwithstanding the following pro-forma allocations of Cash and Assets among the Debtors, which are made for
illustrative purposes, the Debtors and the Committees reserve their right to assert that the Cash and/or Assets
should be allocated in a different manner, particularly considering, inter alia, vendor payments were primarily paid
or sourced for payment centrally from the corporate treasury and, therefore, recoveries on accounts receivable,
Avoidance Actions, and/or other claims should arguably be allocated to TCI and/or Ittella.
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asserts it has claims to avoid and recover
such amounts paid to Mpac as
constructively fraudulent transfers. Mpac
disputes such claims and asserts that the
Debtor either cannot establish such claims
or that Mpac has a complete defense to
such claims. Value unknown at this time.
Estate Causes of Action TBD | Unknown at this time.
(other than Avoidance
Actions)
Potential Insurance TBD | Unknown at this time.
Proceeds
$6,862,935.95
ICLLC
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $0.00
Accounts Receivable $0.00 | No known accounts receivable.
Avoidance Actions $0.00 | No known potential preferential transfers to
non-insiders or insiders.
Estate Causes of Action TBD | Unknown at this time.
(other than Avoidance
Actions)
Potential Insurance TBD | Unknown at this time.
Proceeds
$0.00
TCI
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $0.00
Accounts Receivable $0.00 | No known accounts receivable.
Avoidance Actions $0.00 | No known potential preferential transfers to
non-insiders or insiders.
Estate Causes of Action $0.00
(other than Avoidance
Actions)
Potential Claim against TBD | Claims to recover for alleged breaches of
Former Officers and fiduciary duty and other claims. Value
Directors unknown at this time.
Potential Insurance TBD | Unknown at this time.
Proceeds
Potential Value of Public $25,000.00

26




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

277

28

(

Case 2:23-bk-14154-SK

Doc 891 Filed 03/21/24 Entered 03/21/24 13:30:24 Desc

Main Document

Page 29 of 132

Shell
$25,000.00
Myjojo
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $0.00
Accounts Receivable $0.00 | No known accounts receivable.
Avoidance Actions $0.00 | No known potential preferential transfers to
non-insiders or insiders.
Estate Causes of Action TBD | Unknown at this time.
(other than Avoidance
Actions)
Potential Insurance TBD | Unknown at this time.
Proceeds
$0.00
NMFD
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $1,499,140.00

Accounts Receivable

$163,973.70

This represents 30% of this Debtor's gross
accounts receivable in the amount of
$546,579 being pursued in pending
adversary proceedings. The Debtors are
also continuing to work to recover other
accounts receivable without the need for
initiating adversary proceedings.

Avoidance Actions

$1,153,326.92

This represents 15% of this Debtor's gross
transfers in the amount of $7,688,846.11 to
non-insiders during the 90-day look-back
period under Section 547(b), which
discounted amount is intended to account
for potential defenses under Section 547(c).

Estate Causes of Action
(other than Avoidance
Actions)

TBD

Unknown at this time.
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Potential Insurance $100,000.00 | Low estimated recovery. The Debtor is
Proceeds seeking to recover between $100,000 and
$1,039,064.08 representing the
Administrative Claim of Green Chili for
defective product sold after the Petition
Date.
$2,916,440.62
KARSTEN
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $1,596,152.00
Accounts receivable $0.00 | No known accounts receivable.
Avoidance Actions $0.00 | No known potential preferential transfers to
non-insiders or insiders.
Estate Causes of Action $0.00
(other than Avoidance
Actions)
Potential Insurance TBD | Unknown at this time.
Proceeds
$1,596,152.00
BCI
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $0.00
Accounts receivable $0.00 | No known accounts receivable.
Avoidance Actions $670,360.22 | This represents 15% of this Debtor's gross
transfers in the amount of $4,469,068.11 to
non-insiders during the 90-day look-back
period under Section 547(b), which
discounted amount is intended to account
for potential defenses under Section 547(c).
Estate Causes of Action TBD | Unknown at this time.
(other than Avoidance
Actions)
Potential Insurance TBD | Unknown at this time.
Proceeds
$670,360.22
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TTCF
Asset Ascribed Value as of | Notes
January 29, 2024
Cash $0.00
Accounts receivable $0.00 | No known accounts receivable.
Avoidance Actions No known potential preferential transfers to
non-insiders or insiders.

Estate Causes of Action TBD | Unknown at this time.
(other than Avoidance
Actions)
Potential Insurance TBD | Unknown at this time.
Proceeds

$0.00

5. Intercompany Claims.

As of the Petition Date, the Debtors had the following intercompany claims:

Creditor

Debtor Company Company Amount Owed

BCI Ittella $7,154,080.76
Ittella BCI $283,968.46
Net Ittella Claim Against BCI $6,870,112.30
NMFD Ittella $63,784,877.43
Ittella NMFD $11,474,240.30
Net Ittella Claim Against NMFD $52,310,637.13
NMFD BCI $2,027,113.80
TCI Ittella $34,545,185.39
TTCF Ittella $197,364.56
Karsten NMFD $309,257.79

In addition to the foregoing, after the Petition Date, Ittella made further advances to

certain of the Debtors and proceeds from the Asset Sales of all of the Debtors other than NMFD

and Karsten were used to satisfy the joint and several obligations of the Debtors to UMB. Since

Ittella had the largest portion of proceeds from the Asset Sales that were used to pay UMB,

Ittella paid a disproportionately larger amount of the obligations owed by all of the Debtors to
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UMB. As a result, NMFD and Karsten owe additional amounts to Ittella and the other Debtors
that utilized their funds to satisfy the obligations to UMB. The amounts owed to Ittella by
NMFD and Karsten for its disproportionately larger payment on the UMB obligations and owed
to Ittella by all other Debtors for net post-Petition Date advances made by Ittella on behalf and in
favor of other Debtors are claims of Ittella entitled to administrative priority under the Cash
Management Orders.

As discussed below and in the Plan, based on the foregoing and because, on an entity by
entity basis, each of the Debtors, other than Ittella, would be administratively insolvent if they
each had to independently satisfy the UMB obligations and pay administrative claims owed to
Ittella for other post-Petition Date Intercompany Transactions, the Plan effectuates the following

compromise among the Debtors and their Estates (the “Intercompany Compromise”) whereby

(1) all intercompany claims (the “Intercompany Claims”) will be disallowed and (2) the Debtors’

Cash, including any that is on hand on the Effective Date or recovered thereafter, will be
consolidated into Ittella, provided that (3) Ittella shall pay each Debtor funds sufficient to pay (a)
in full, the Allowed Secured Claims, Allowed Administrative Claims, Allowed Priority Tax
Claims, and Allowed Other Priority Claims and (b) up to a 5% distribution to the Holders of
Allowed General Unsecured Claims.

6. Other Claims.

Attached hereto as Exhibit “3” is a chart (the “Claims Chart”) showing the Claims
asserted against each Debtor and the estimated Allowed Claims against each Debtor. The

Claims Chart, which assumes approval of the Intercompany Compromise on the Effective Date,

1s summarized as follows:

Estimated
Estimated Non- General
Estimated Professional Admin Estimated Unsecured
Debtor Secured Claims Claims Priority Claims Claims
BCI $0.00 $2,011.82 $800.00 | $3,315,006.71
lttella $150,000.00 $237,473.21 $79,559.90 | $27,093,294.98
ICLLC $0.00 $0.00 $2,751.76 $682.02
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Karsten $0.00 $0.00 $4,030.30 $150.00

Myjojo $0.00 $0.00 $5,741.59 $719.64

NMFD $0.00 $1,236,471.32 $51,036.50 | $6,603,488.46

TCI $0.00 $408,938.66 $16,015.47 | $8,965,635.37

TTCF $0.00 $0.00 $5,534.91 $292.38

Total $150,000.00 $1,884,895.01 $165,470.43 | $45,979,269.56
7. Anticipated Future of the Company.

From and after the Effective Date, the Committees shall be dissolved, and the
Liquidating Trustee shall be authorized to take all action necessary to dissolve the Debtors.
On the Effective Date, the Committees shall cease to exist and their members, designated
representatives and/or agents (including, without limitation, attorneys and other advisors and
agents) shall, subject to those matters set forth below, be released and discharged from any
further authority, duties, responsibilities and obligations relating to, arising from, or in connection
with the Committee. The Committees shall continue to exist after such date solely with respect to
all the applications filed pursuant to Sections 330 and 331 seeking payment of fees and expenses
incurred by any Professionals employed by the Committees. On the Effective Date, the
employment, retention, appointment and authority of all officers (including, without
limitation, the CRO of the Debtors), directors, employees and Professionals employed by the
Debtors’ in their Chapter 11 Cases shall be deemed to terminate, provided, however, that such
parties shall be entitled to prosecute final fee applications, as necessary, and receive all
compensation related to administration of the Estates.

1. SUMMARY OF THE PLAN OF LIQUIDATION
A. What Creditors and Interest Holders Will Receive Under the Proposed Plan.

As required by the Bankruptcy Code, the Plan classifies Claims and Interests in various
Classes according to their right to priority. The Plan states whether each Class of Claims and
Equity Interests is impaired or unimpaired and whether each Class is entitled to vote on the Plan.

The Plan provides the treatment each Class will receive.
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B. Unclassified Claims.

In accordance with Section 1123(a)(1), Administrative Expense Claims and Priority Tax
Claims have not been classified. Holders of Administrative Expense Claims and Priority Tax
Claims do not have a right to vote to accept or reject the Plan. However, Administrative Expense
Claims and Priority Tax Claims are identified in this Disclosure Statement and the accompanying
Plan, and their treatment is described, to promote “enabl[ing] a hypothetical reasonable investor
typical of holders of claims or interests of the relevant class to make an informed judgment about
the plan[.]”

1. Administrative Expense Claims.

An Administrative Expense Claim is a Claim that is entitled to priority under Sections
503(b) and 507(a)(1). The Administrative Expense Claims consist of: (a) the fees and expenses
of the Debtors’ Professionals, (b) the fees and expenses of the Committees’ Professionals, and (c)
if any, the Claims for goods provided and services rendered to the Debtors during the Chapter 11
Cases. Any person or entity asserting to be a Holder of an Administrative Expense Claim,
including for final allowance of professional fees, shall have an additional sixty (60) calendar
days after the Effective Date in which to file requests for payment of such claims in the Chapter
11 Cases, provided, however, that Holders of non-Professional Administrative Claims that were
incurred or accrued between the Petition Date and December 31, 2023 that did not timely file
requests for the allowance and payment of their non-Professional Administrative Claim prior to
the First Administrative Claims Bar Date of January 19, 2024 are barred by the First
Administrative Claims Bar Date Order from asserting such non-Professional Administrative
Claim. Pursuant to orders of the Bankruptcy Court, the Debtors have made payments to the
Professionals for a portion of their fees and expenses. The following chart lists the estimated
Allowed Administrative Expense Claims against the Debtors and shows the proposed treatment of

Allowed Administrative Expense Claims:

32




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

277

28

Page 35 of 132

Case 2:23-bk-14154-SK Doc 891 Filed 03/21/24 Entered 03/21/24 13:30:24 Desc
Main Document

Class
Composition Amount of Amount and Impaired
(Applicable Claims Timing of or ;
Case(s)) (Approx.) Distributions | Unimpaired Detail on Asserted Claims
Non- $1,884,895.01 Allowed Not
Professional Claims to be | Applicable; Creditor Agst!mztler_i
.. . . . . min Claim
Administrative paid in full, | Not Entitled
Claims as soon as to Vote |8451LLC $102,550.00
. AMERICOLD LOGISTICS. LLC $282.863.62
(All Cases) practicable CARDLOCK FUELS SYSTEM, LLC $1,530.33
after the later Green Chile Foods $1,039,064.08
GRUPPO INDUSTRIALE ALIMENTARI SURGELATI $35,438.00
of the SRL
Effective KEHE DISTRIBUTORS, LLC $70.140.64
D h LINEAGE LOGISTICS, LLC $87,005.06
ate or the MCMASTER CARR SUPPLY CO $1,807.99
date the MPAC LANGEN INC. $23,505.04
Claim i PECO PALLET, INC. $8,064 54
aimm 18 PICOSO FOODS. LLC $20,993.94
Allowed RIF V-Paramount Business Center LLC $21,977.56
1 ROBERT A D'SOUZA & EFFIE M. D'SOUZA $2,500.00
(unless REVOGABLE LIVING TRUST
otherwise TUSCANY CHEESE, LLC $176.413.30
VAN DRUNEN FARMS $2.011.82
agreed) TOTAL $1,884,895.01
See also Claims Chart.

7 Green Chile Foods (“Green Chile”) and the Debtors entered into a stipulation [Dkt. 882] resolving Green Chile’s
opposition to the Disclosure Statement, which stipulation was approved by an order of the Court [Dkt. 886] (the
foregoing stipulation and order are collectively referred to herein as the “Green Chile Stipulation and Order”).
Pursuant to the Green Chile Stipulation and Order, notwithstanding anything to the contrary in the Disclosure
Statement or Plan, (1) if the NMFD Committee’s Motion to Reconsider Order Approving Stipulation Between Debtor
New Mexico Food Distributors, Inc. and Creditor Green Chile Food Company (the “Motion to Reconsider”) [Dkt.
639] is denied via a final order, then Green Chile’s Administrative Claim set forth in the chart below shall be an
Allowed Administrative Claim and paid accordingly and (2) the Disclosure Statement and Plan are not attempting to
limit any payment owed by the bankruptcy estate of NMFD to Green Chile solely to funds payable under applicable
insurance policies carried by one or more of the Debtors, if any; per the Plan, if and when, Green Chile’s
Administrative Claim set forth in the chart below becomes an Allowed Administrative Claim and the Plan is
confirmed, such Allowed Administrative Claim is entitled to payment in full as set forth in the Disclosure Statement
and Plan.
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Professional $1’g()0’()0()_()()8 Allowed Not | Unpaid Professional Fees from First Interim Fee
Administrative Claims to be | Applicable; Applications as follows:
Claims paid in full, | Not Entitled
(All Cases) as s00n as to Vote | |Professional Balance Owed
practicable
after the later ILNBYG $433,899.39
of the Rutan $54.333.44
Effective GT $102,862.47
Date or the Loeb $204.811.79
date the Dundon $52,983.42
Claim is BLG $149,541.87
Allowed
TOTALS $998,432.39
(unless
otherwise
agreed) Plus an estimated additional $801,567.61 in
estimated additional Professional Administrative
Claims incurred through the Effective Date
TOTAL $3,684,895.01

8 The Debtors engaged Gibson Dunn to represent them in connection with certain investigations related to the
Securities Actions, as defined in Gibson Dunn’s application to be employed [Dkts. 414 and 468]. The Debtors
contend that the insurance policies that provide coverage for the Debtors and their directors and officers should pay
the fees and expenses incurred in connection with that investigation. [See Dkts. 478, 525, 544, and 573.] The fees
incurred from the Petition Date through January 31, 2024 totaled approximately $680,000, and Gibson Dunn has
also incurred related expenses. Ongoing accruals should not be material over the next two months, though it is
impossible to know when and if the investigation will become more active. To date the carrier has not paid or
agreed to pay any portion of these fees. The Debtors believe the carrier should pay most or all of these fees and
related expenses, but, if it does not pay all of these fees and expenses, Gibson Dunn intends to file a fee application
seeking payment of any portion not paid by the carrier as an expense of administration. In addition, since the
Petition Date, Epiq has accrued fees and expenses of approximately $185,620.60, which the Debtors also contend
the carrier should pay most or all of, which to date the carrier has not paid or agreed to pay. Epiq also intends to
seek payment from the Debtors of any amounts owing to it that are not paid by the carrier. The Debtors reserve all
rights to object to payment of any fees and expenses sought by Gibson Dunn and Epigq.
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Priority Tax Claims.
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A Priority Tax Claim is a claim of a governmental unit of a type that is entitled to priority
under Section 507(a)(8). The following chart lists the estimated Allowed Priority Tax Claims

against the Debtors and shows the proposed treatment of Allowed Priority Tax Claims:

Class
Composition | Amount of | Amount and Impaired
(Applicable Claims Timing of or
Case(s)) (Approx.) | Distributions | Unimpaired Detail on Asserted Claims
Priority Tax | $148,828.80 Allowed Not Creditor Estimated
Claims Claims to be | Applicable; Priority Claim
(All Cases) paid in full, | Not Entitled
as soon as to Vote |NM TAXATION & REVENUE $49.644.11
practicable TEXAS COMPTROLLER OF PUBLIC $17.621.32
after the later ACCOUNTS
of the DAVID BORIS $15.150.00
Effective CALIFORNIA DEPARTMENT OF MOTOR $397.00
VEHICLES [DMV]
Date or the California Department of Tax and Fee $4.246.71
date the Administration
Claim is DALLAS COUNTY $8.068.76
Allowed Franchise Tax Board $2.751.76
(unless Franch:lse Tax Board $1.707.56
otherwise Franchl.se Tax Board $800.00
Franchise Tax Board $800.00
agreed) Franchise Tax Board $800.00
Franchise Tax Board $800.00
LOS ANGELES COUNTY TREASURER $2,444 88
AND TAX COLLECTOR
NM TAXATION & REVENUE $14.785.49
NM TAXATION & REVENUE $5.381.48
NM TAXATION & REVENUE $4.030.30
NM TAXATION & REVENUE $50.72
STATE OF FLORIDA-DEPARTMENT OF $149.93
REVENUE
State of New Jersey - Division of Taxation [NJ $6.,206.78
Division of Taxation]
[ TENNESSEE DEPARTMENT OF REVENUE $4.062.50
TENNESSEE DEPARTMENT OF REVENUE $3.987.91
TENNESSEE DEPARTMENT OF REVENUE $2.255.86
TENNESSEE DEPARTMENT OF REVENUE $1.499.48
TENNESSEE DEPARTMENT OF REVENUE $1.186.25
TOTAL $148,828.80

See also Claims Chart.
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C. Classified Claims and Interests.

1. Secured Claim.

There is one Class with a Secured Claim under the Plan. The following chart lists the one

Class with a Secured Claim and shows the estimated amount of the Allowed Secured Claim in

such Class and the proposed treatment of the Allowed Secured Claim in the Class:

Class
Composition
(Applicable Amount of Claim Amount and Timing Impaired or
Class Case(s)) (Approx.) of Distributions Unimpaired
1 UMB Secured $150,000.00 Allowed Claims to be Unimpaired;
Claim for any (This Claim could | paid in full, on the later | Not Entitled to
draws upon and/or be up to the full | of the Effective Date or Vote
expenses related amount of the the date the Claim is
to the GE Letter | $585,900 GE Letter Allowed (unless
of Credit issued of Credit; the otherwise agreed)
by UMB in favor | $150,000 amount is
of Grateful Egg, the Debtors’
LLC in the estimation of the
amount of allowable Grateful
$585,900 Egg, LLC claim to
(Ittella) be drawn from the
GE Letter of
Credit.)
2. Other Priority Claims.

Given the de minimis extent of Other Priority Claims and because they will be paid in full,
there is one Class of Other Priority Claims. The following chart lists the single Class of Other
Priority Claims and shows the estimated amount of Other Priority Claims and the proposed

treatment thereof:

Class
Composition Amount and | Impaired
(Applicable Timing of or
Class Case(s)) Amount of Claims (Approx.) Distributions | Unimpaired
2 Other Allowed | Unimpaired;
Priority Claims to be | Not Entitled
Claims paid in full, to Vote
(All Cases) as soon as
practicable
after the later
of the
Effective
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Class
Composition Amount and Impaired
(Applicable Timing of or
Class Case(s)) Amount of Claims (Approx.) Distributions | Unimpaired
Debtor Creditor Estimated Date or the
Priority date the
Claim Claim is
Ittella |CIGNA HEALTH AND LIFE $745.81 Allowed
INSURANCE COMPANY
NMFD |CIGNA HEALTH AND LIFE $592.39 (unless
INSURANCE COMPANY otherwise
TTCF |CIGNA HEALTH AND LIFE $153.43 agreed)
INSURANCE COMPANY
Ittella. |MARIE QUINTERO JOHNSON $15.150.00
TOTAL $16,641.63

3.

General Unsecured Claims.

treatment of the Allowed General Unsecured Claims in each Class:

There are eight Classes of General Unsecured Claims under the Plan — one Class for each
Debtor. The following chart lists the eight Classes of General Unsecured Claims and shows the

estimated amount of Allowed General Unsecured Claims in each Class and the proposed

Allowed Claim as soon
as practicable from
Available Cash

Class
Composition
(Applicable Amount of Claims | Amount and Timing Impaired or
Class Case(s)) (Approx.) of Distributions Unimpaired
3 General $3,315,006.71 Holders of Allowed Impaired;
Unsecured Claims Claims paid up to 5% Entitled to
(BCI) of the amount of Vote
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Class
Composition
(Applicable Amount of Claims | Amount and Timing Impaired or
Class Case(s)) (Approx.) of Distributions Unimpaired

4 General $27,093,294.98 Holders of Allowed Impaired;
Unsecured Claims Claims shall receive a Entitled to
(Ittella) Pro Rata Share of Cash Vote

remaining after (1) the

payment in full of all

Allowed Secured

Claims, Allowed

Administrative Claims,

Allowed Priority Tax

Claims, and Allowed

Other Priority Claims

and (2) the payment of

up to 5% of the amount

of Allowed General

Unsecured Claims in

Classes 3, 5-7 and 9-10

as soon as practicable

from Available Cash
5 General $682.02 Holders of Allowed Impaired;
Unsecured Claims Claims paid up to 5% Entitled to
(ICLLC) of the amount of Vote

Allowed Claim as soon

as practicable from

Available Cash
6 General $150.00 Holders of Allowed Impaired;
Unsecured Claims Claims paid up to 5% Entitled to
(Karsten) of the amount of Vote

Allowed Claim as soon

as practicable from

Available Cash
7 General $719.64 Holders of Allowed Impaired;
Unsecured Claims Claims paid up to 5% Entitled to
(Myjojo) of the amount of Vote

Allowed Claim as soon

as practicable from

Available Cash
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Class

Class

Composition
(Applicable

Amount of Claims

Amount and Timing

Impaired or

Case(s))

(Approx.)

of Distributions

Unimpaired

General
Unsecured Claims
(NMFD)

$6,603,488.46

Holders of Allowed
Claims shall receive up
to 1% of the amount of
their claims to the same

priority and extent as of
Allowed General
Unsecured Claims in
Classes 3, 5-7 and 9-
10, and then also
receive a Pro Rata
Share of Cash
remaining after (1) the
payment in full of all
Allowed Secured
Claims, Allowed
Administrative Claims,
Allowed Priority Tax
Claims, and Allowed
Other Priority Claims
and (2) the payment of
up to 5% of the amount
of Allowed General
Unsecured Claims in
Classes 3, 5-7 and 9-10
as soon as practicable
from Available Cash,
subject to the NMFD
Split (as defined and
described below)

Impaired;
Entitled to
Vote

General
Unsecured Claims
(TCI)

$8,965,635.37

Holders of Allowed
Claims paid up to 5%
of the amount of
Allowed Claim as soon
as practicable from
Available Cash

Impaired;
Entitled to
Vote

10

General
Unsecured Claims
(TTCF)

$292.38

Holders of Allowed
Claims paid up to 5%
of the amount of
Allowed Claim as soon
as practicable from
Available Cash

Impaired;
Entitled to
Vote

$45,979,269.56
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4.

Debtor.

Equity Interest Holders.

proposed treatment of the Equity Interests in each Class:
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There are eight Classes of Equity Interest Holders under the Plan — one Class for each

The following chart lists the eight Classes of Equity Interest Holders and shows the

Class
Composition
(Applicable Amount of Claims | Amount and Timing Impaired or
Class Case(s)) Approx. of Distributions Unimpaired
11 Equity Interests N/A Holders of Equity Impaired;
(BCI) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
12 Equity Interests N/A Holders of Equity Impaired;
(Ittella) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
13 Equity Interests N/A Holders of Equity Impaired;
(ICLLC) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
14 Equity Interests N/A Holders of Equity Impaired;
(Karsten) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
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Class
Composition
(Applicable Amount of Claims | Amount and Timing | Impaired or
Class Case(s)) (Approx.) of Distributions Unimpaired
15 Equity Interests N/A Holders of Equity Impaired;
(Myjojo) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
16 Equity Interests N/A Holders of Equity Impaired;
(NMFD) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
17 Equity Interests N/A Holders of Equity Impaired;
(TCI) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote
18 Equity Interests N/A Holders of Equity Impaired;
(TTCF) Interests in this Debtor Conclusively
will not receive Presumed to
anything under the Plan | Have Rejected
the Plan; Not
Entitled to
Vote

D. Means of Effectuating the Plan.

41

On or soon as practicable after the Effective Date, the following shall occur with respect
to the implementation of the Plan: (1) all acts, documents and agreements appropriate to
implement the Plan shall be executed, (2) the Liquidating Trustee, as disbursing agent under the
Plan, shall make all Distributions required to be made on or about the Effective Date of the Plan

in accordance with the terms and conditions of the Plan, and (3) the Liquidating Trustee, as
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disbursing agent under the Plan, shall fund reserves required to be funded pursuant to the Plan.
Upon the Effective Date, all transactions and matters provided for under the Plan shall be deemed
to have been authorized and approved by the Debtors without any requirement of further action
by the Debtor, or Holders of Equity Interests in the Debtors.

1. The Intercompany Compromise.

The Confirmation Order shall approve the Intercompany Compromise whereby (1) all
Intercompany Claims, other than Ittella’s claim against NMFD, will be disallowed and (2) the
Debtors’ Cash, including any that is on hand on the Effective Date or recovered thereafter, will be
consolidated into Ittella, provided that (3) Ittella shall pay each other Debtor funds sufficient to
pay (a) in full, the Allowed Secured Claims, Allowed Administrative Claims, Allowed Priority
Tax Claims, and Allowed Other Priority Claims of the other Debtors and (b) other than NMFD,
up to a 5% distribution to the Holders of Allowed General Unsecured Claims against the Other
Debtors. Holders of Allowed General Unsecured Claims of Ittella and NMFD shall share Pro
Rata in all remaining distributions, provided, however, that Ittella’s claim against NMFD shall be
Allowed in all respects, such that Ittella shall receive 90% of all distributions to Holders of
Allowed General Unsecured Claims of NMFD (the “NMFD Split”). To the extent all Allowed
Claims against Ittella are paid in full, plus interest, the Liquidating Trustee shall make further pro-
rata distributions to the Holders of Allowed General Unsecured Claims of each other Debtor until
all such claims are paid in full, plus interest.

2. Funding for the Plan / Vesting of Assets.

Unless otherwise expressly provided under the Plan, on the Effective Date, the Debtors’
Assets, including, without limitation, all Estate Causes of Action, will vest in the Liquidating
Trust free and clear of all claims, liens, encumbrances, charges and other interests, subject to the
provisions of the Plan. On and after the Effective Date, the transfer of the Debtors’ Assets from
the Estates to the Liquidating Trust will be deemed final and irrevocable and Distributions may be

made from the Liquidating Trust.
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In connection with the foregoing:

a. On the Effective Date, the appointment of the Liquidating Trustee shall
become effective and the Liquidating Trustee shall begin to administer the Liquidating
Trust pursuant to the terms of the Liquidating Trust Agreement and the Plan and may use,
acquire and dispose of property of the Liquidating Trust free of any restrictions imposed
under the Bankruptcy Code. The Liquidating Trustee shall have the rights, powers and
duties provided for by the Plan, the Liquidating Trust Agreement, and by the Confirmation
Order. The Liquidating Trustee, in the exercise of its reasonable business judgment, shall
be responsible for liquidating the remaining assets of the Debtors, winding up the financial
affairs of the Debtors, and for making Distributions to Holders of Claims in as efficient,
effective and economical manner as is reasonably practicable so as to produce for Holders
of Claims as favorable a recovery on their Claims as is reasonably possible under the
circumstances of the Chapter 11 Cases.

b. The Confirmation Order will provide the Liquidating Trustee with express
authority to convey, transfer and assign any and all of the Liquidating Trust Assets and to
take all actions necessary to effectuate same and to prosecute, settle and compromise
(including, without limitation, by set-off) any and all Estate Causes of Action and
Disputed Claims, without any need for notice to creditors or order or approval of the
Bankruptcy Court.

c. As of the Effective Date, the Liquidating Trust Assets will be free and clear
of all liens, claims and interests of Holders of Claims and Equity Interests, except as
otherwise provided in the Plan.

d. On the Effective Date, the Debtors shall retain, and not transfer to the
Liquidating Trust, Cash in an amount to cover all outstanding Administrative Claims,
whether actual, estimated, or unpaid, of the CRO, the Debtors’ Professionals, the
Committees’ Professionals, and remaining employees and/or contractors (the “Fee Carve-
Out”). The Fee Carve-Out will remain in the debtor-in-possession bank accounts, under

the control of the CRO, until orders on final fee applications have been entered in the
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Bankruptcy Cases for such Professionals or the Effective Date for the CRO and remaining
employees and/or contractors. Any funds remaining from the Fee Carve-Out, after
payment in full, shall be turned over and transferred to the Liquidating Trust. Likewise, in
the event the Fee Carve-Out is inadequate to cover all outstanding Administrative Claims
of the CRO, the Debtors’ Professionals, the Committees’ Professionals, and remaining
employees and/or contractors, the Liquidating Trustee shall transfer to the debtor-in-
possession bank accounts Cash in an amount to pay all outstanding Administrative Claims
of the foregoing parties in full.

3. Establishment of the Liguidating Trust.

a. Generally.

On the Effective Date, the Liquidating Trust Agreement will become effective, and, if not
previously signed, the Debtors and the Liquidating Trustee will execute the Liquidating Trust
Agreement. The Liquidating Trust is organized and established as a trust for the benefit of the
Beneficiaries and is intended to qualify as a liquidating trust within the meaning of Treasury
Regulation Section 301.7701-4(d).

b. Beneficiaries.

In accordance with Treasury Regulation Section 301.7701-4(d), the Beneficiaries of the
Liquidating Trust will be the Holders of all Allowed Claims against the Debtors. The Holders of
such Allowed Claims will receive an allocation of the Liquidating Trust Assets as provided for in
the Plan and the Liquidating Trust Agreement. The Beneficiaries of the Liquidating Trust shall be
treated as the grantors and owners of such Beneficiaries’ respective portion of the Liquidating
Trust.

C. Implementation of the Liquidating Trust.

On the Effective Date, the Debtors, on behalf of the Estates, and the Liquidating Trustee
will be authorized and directed to take all such actions as required to transfer to the Liquidating
Trust, from the Debtors and Estates, the Debtors’ Assets. From and after the Effective Date, the
Liquidating Trustee will be authorized to, and will, take all such actions to implement the

Liquidating Trust Agreement and the provisions of the Plan as are contemplated to be
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implemented by the Liquidating Trustee, including, without limitation, directing Distributions to
Holders of Allowed Claims, objecting, compromising and settling Claims (including, without
limitation, exercising set-off rights and/or seeking the subordination and/or reclassification of
Claims), prosecuting or otherwise resolving Estate Causes of Action and causing Distributions
from the Liquidating Trust to be made to the Beneficiaries. The funding of the Liquidating Trust
will be from the Debtors’ Cash on hand as of the Effective Date and the proceeds of the
liquidation by the Liquidating Trustee of any other Liquidating Trust Assets.

d. Transfer of the Debtors’ Assets.

On the Effective Date, pursuant to the Plan and Sections 1123, 1141 and 1146(a), the
Debtors are authorized and directed to transfer, grant, assign, convey, set over, and deliver to the
Liquidating Trustee all of the Debtors’ and Estates’ right, title and interest in and to their Assets,
including all Estate Causes of Action, free and clear of all liens, Claims, encumbrances or
interests of any kind in such property, except for the Fee Carve-Out or as otherwise expressly
provided in the Plan. To the extent required to implement the transfer of the Debtors’ Assets
from the Debtors and Estates to the Liquidating Trust, all Persons will cooperate with the Debtors
and Estates to assist the Debtors and Estates to implement said transfers.

€. Provisions Relating to Federal Income Tax Compliance.

A transfer to the Liquidating Trust shall be treated for all purposes of the Internal Revenue

Code of 1986, as amended (the “Internal Revenue Code”), as a transfer to creditors to the extent

creditors are Beneficiaries. For example, such treatment shall apply for purposes of Internal
Revenue Code sections 61(a)(12), 483, 1001, 1012 and 1274. Any such transfer shall be treated
for federal income tax purposes as a deemed transfer to the beneficiary-creditors followed by a
deemed transfer by the beneficiary-creditors to the Liquidating Trusts. The Beneficiaries of the
Liquidating Trust shall be treated for federal income tax purposes as the grantors and deemed

owners of the Liquidating Trust.
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4. Liquidating Trustee / Post-Confirmation Management.

a. Representative of the Estates.

The Ittella Committee shall identify the Liquidating Trustee in its sole discretion subject to
consultation with the Debtors and the NMFD Committee. The Liquidating Trustee will be
appointed as the representative of the Debtors’ Estates pursuant to Sections 1123(a)(5), (a)(7) and
(b)(3)(B) and as such will be vested with the authority and power (as further detailed in the
Liquidating Trust Agreement) to take all actions, including, without limitation, on behalf of the
Debtors and the Liquidating Trust, (i) to object to, settle and compromise Claims (including any
Claim for payment of any Administrative Expense) against the Debtors (including, without
limitation, exercising set-off rights and/or seeking the subordination and/or reclassification of
Claims) and Equity Interests in the Debtors; (ii) to administer, investigate, prosecute, settle and
abandon all Estate Causes of Action assigned to the Liquidating Trust; (iii) to make Distributions
provided for in the Plan, including, but not limited to, on account of Allowed Claims; and (iv) to
take such action as required to administer, wind-down, and close the Chapter 11 Cases.

Except only for the filing of a final decree to close the Chapter 11 Case pursuant to FRBP
3022, the Liquidating Trustee may take, as representative of the Estates, all acts to implement and
consummate the Plan and the Liquidating Trust Agreement, including, without limitation, the acts
set forth in this Section III of the Plan, without any need for notice to creditors or order or
approval of the Bankruptcy Court. As the representative of the Estates, the Liquidating Trustee
will be vested with all of the rights and powers of the Debtors and Estates with respect to all
Estate Causes of Action assigned and transferred to the Liquidating Trust, and the Liquidating
Trustee will be substituted in place of the Debtors and Estates, as applicable, as the party in
interest in all such litigation pending as of the Effective Date.

From and after the Effective Date, the Liquidating Trustee shall, without any further
notice or action, order, or approval of the Bankruptcy Court, pay in Cash the reasonable legal,
professional, or other fees and expenses related to implementation and consummation of the Plan
and Liquidating Trust Agreement incurred by the Liquidating Trust or any professionals

employed by the Liquidating Trust.
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b. No Liability of the Liquidating Trustee.

To the maximum extent permitted by law, the Liquidating Trustee, its employees, officers,
directors, agents, members, and representatives, and professionals employed or retained by the

Liquidating Trustee (the “Liquidating Trustee’s Agents”), will not have or incur liability to any

Person for an act taken or omission made in good faith in connection with or related to the
administration of the Liquidating Trust Assets, the implementation of the Plan and the
Distributions made thereunder or Distributions made under the Liquidating Trust Agreement;
provided, however, that the foregoing limitation shall not apply to any damages suffered or
incurred by any Holder of a Claim or Beneficiary that are found in a final judgment by a
court of competent jurisdiction (not subject to further appeal) to have resulted primarily
and directly from the fraud, gross negligence, willful misconduct, or from profit derived
from a breach of trust by the Liquidating Trustee or the Liquidating Trustee’s Agents. The
Liquidating Trustee, the Liquidating Trustee’s Agents, and their respective employees, officers,
directors, agents, members, and representatives, and professionals employed or retained by any of
them, will in all respects be entitled to reasonably rely on the advice of counsel with respect to
their duties and responsibilities under the Plan and the Liquidating Trust Agreement. Entry of the
Confirmation Order constitutes a judicial determination that the exculpation provision contained
in this Section of the Plan is necessary to, inter alia, facilitate Confirmation and feasibility and to
minimize potential claims arising after the Effective Date for indemnity, reimbursement or
contribution from the Estate, or the Liquidating Trust, or their respective property. The entry of
the Confirmation Order confirming the Plan will also constitute a res judicata determination of the
matters included in the exculpation provisions of the Plan. Notwithstanding the foregoing,
nothing herein or in this Section of the Plan will alter any provision in the Liquidating Trust
Agreement that provides for the potential liability of the Liquidating Trustee to any Person.

C. Compensation of Liquidating Trustee/Removal of Liguidating Trustee.

On the Effective Date of the Plan, the Liquidating Trustee shall be appointed to serve
under the Plan and the Liquidating Trust Agreement. The Liquidating Trustee’s compensation

shall be as provided in the Liquidating Trust Agreement. The Liquidating Trustee shall serve
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during the term of the Plan; provided, however, that, upon motion made with notice and an
opportunity for a hearing given to the Post-Effective Date Notice Parties, any party-in-interest
shall be entitled to request, for cause shown, that the Bankruptcy Court terminate the employment
of the Liquidating Trustee and replace it with another Person, who if appointed by Final Order of
the Bankruptcy Court, will have all of the rights, powers and duties provided to the Liquidating
Trustee by the Plan, the Liquidating Trust Agreement, the Confirmation Order and by the
provisions of the Final Order of the Bankruptcy Court appointing such replacement Liquidating
Trustee.

d. Resignation of the Liquidating Trustee.

The Liquidating Trustee may resign by giving not less than thirty (30) days’ prior written
notice thereof to the parties entitled to notice under Section V.I of the Plan. The resignation will
be effective on the later of: (a) the date specified in the notice; (b) the date that is thirty (30) days
after the date the notice is delivered; and (c) the date the successor Liquidating Trustee accepts his
or her appointment as such. In the event the original Liquidating Trustee resigns pursuant to the
Plan and Liquidating Trust Agreement, the Court shall choose and appoint the successor
Liquidating Trustee. Any successor Liquidating Trustee appointed hereunder shall execute an
instrument accepting such appointment and shall deliver such acceptance to the Bankruptcy
Court. Thereupon, such successor Liquidating Trustee shall, without any further act, become
vested with all of the properties, rights, powers, trusts and duties of his or her predecessor in the
Liquidating Trust with like effect as if originally named herein; provided, however, that the
resigning Liquidating Trustee shall, nevertheless, when requested in writing by the successor
Liquidating Trustee, execute and deliver any reasonable instrument or instruments conveying and
transferring to such successor Liquidating Trustee all the estates, properties, rights, powers and
trusts of the removed or resigning Liquidating Trustee.

5. Cooperation with Liquidating Trustee.

All Holders of Claims, Holders of Equity Interests and other parties-in-interest shall
cooperate with the Liquidating Trustee by executing any documents, and by taking any acts,

appropriate to implement the provisions of the Plan and the Liquidating Trust Agreement. The
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Liquidating Trustee may withhold distributions to any Holder of Claims unless and until such
Holder cooperates with the Liquidating Trustee by executing any documents,’ and by taking any
acts, appropriate to implement the provisions of the Plan and the Liquidating Trust Agreement.

6. Funding of Post-Effective Date Plan Expenses.

The Liquidating Trust shall be entitled to incur, and to be reimbursed for, Post-Effective
Plan Expenses in performing its duties and obligations under the Plan and Liquidating Trust
Agreement. All Post-Effective Date Plan Expenses shall be expenses of the Liquidating Trust.
The Liquidating Trustee shall have no personal liability for any Post-Effective Date Plan
Expenses. The Liquidating Trustee shall disburse funds from the Liquidating Trust Assets for the
purpose of funding the Post-Effective Date Plan Expenses.

7. Estate Causes of Action.

The right to enforce, file, litigate, prosecute, settle, adjust, retain, enforce, collect and
abandon on behalf of the Debtors and the Estates any and all Estate Causes of Action, including,
but not limited to, any Avoidance Actions and any causes of action commenced by the Ittella
Committee, is deemed automatically transferred on the Effective Date from the Estates and the
Ittella Committee to the Liquidating Trustee.

As of the Effective Date, the Liquidating Trustee shall be authorized to exercise and to
perform the rights, powers and duties held by the Estates with respect to the Estate Causes of
Action, and, from and after the Effective Date, the Liquidating Trustee, shall have the sole and
exclusive right, to file, litigate, prosecute, settle, adjust, retain, enforce, collect and abandon
claims and interests of the Estates with respect to the Estate Causes of Action, without the consent
or approval of any third party, and without any further approval or order of the Bankruptcy Court.

The Liquidating Trustee shall make the decision, in the exercise of its business judgment,
whether to prosecute or to continue to prosecute any Estate Cause of Action. This decision shall
be based, in part, upon the Liquidating Trustee’s evaluation of the merits of the Estate Cause of

Action as well as the costs required to prosecute such Estate Cause of Action taking into account

% Per the Green Chile Stipulation and Order, the “documents” to be provided by Green Chile to the Liquidating
Trustee are a W-2 and any other tax-related document needed to facilitate payment to Green Chile.
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the resources available to make Distributions to Creditors. The Liquidating Trustee, shall be
entitled to determine, in the exercise of its business judgment, not to prosecute, or to abandon, any
Estate Cause of Action. The Liquidating Trustee, shall be entitled to determine, in the exercise of
its business judgment, to sell, transfer, finance or otherwise obtain consideration in respect of any
Estate Cause of Action, without need for approval of the Bankruptcy Court, provided, however,
that the Liquidating Trustee may obtain approval of the Bankruptcy Court if it deems appropriate.

The Liquidating Trustee may retain professionals to represent it in prosecuting Estate
Causes of Action, including professionals who were employed by the Debtors or either of the
Committees in the Chapter 11 Cases. The Liquidating Trustee shall determine the terms of the
retention of professionals, in the exercise of its business judgment, and shall be entitled to retain
counsel on a contingency fee basis to prosecute some or all of the Estate Causes of Action.

Unless an Estate Cause of Action is expressly and specifically waived, relinquished,
released, compromised, or settled in the Plan or in any Final Order, such Estate Cause of Action is
expressly reserved for later adjudication in all respects, without limitation, by the Liquidating
Trustee (including, without limitation, any Estate Causes of Action of which the Debtors
presently may be unaware, or which may arise or exist by reason of facts or circumstances
unknown to the Debtors at this time, or facts or circumstances which may change or be different
from those which the Debtors now believes to exist) and, therefore, no preclusion doctrine,
including, without limitation, the doctrines of res judicata, collateral estoppel, issue preclusion,
claim preclusion, waiver, estoppel (judicial, equitable, or otherwise), or laches shall apply to the
Liquidating Trustee’s prosecution of Estate Causes of Action based on the Disclosure Statement,
the Plan, or the Confirmation Order. Without limiting the generality of the foregoing, any Person
with respect to which the Debtors have incurred an obligation (whether on account of services,
purchase or sale of property, or otherwise), or who has received services from the Debtors or a
transfer of money or property of the Debtor, or who has transacted business with the Debtors,
should assume that such obligation, transfer, or transaction may be evaluated by the Liquidating
Trustee subsequent to the Effective Date and may be the subject of an Avoidance Action or other

action or proceeding filed after the Effective Date.
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THE DEBTORS HAVE NOT COMPLETED THEIR INVESTIGATION
REGARDING THE EXISTENCE OF ESTATE CAUSES OF ACTION. THE
INVESTIGATION IN THIS REGARD IS ONGOING. AS A RESULT, ALL PARTIES-IN-
INTEREST ARE HEREBY ADVISED THAT, NOTWITHSTANDING THE FACT THAT
THE EXISTENCE OF ANY PARTICULAR ESTATE CAUSE OF ACTION MAY NOT
BE LISTED, DISCLOSED OR SET FORTH IN THE PLAN, AN ESTATE CAUSE OF
ACTION MAY BE FILED AGAINST ANY CREDITOR OR OTHER PARTY, EXCEPT
FOR ANY RELEASED OR EXCULPATED PARTY, AS THE LIQUIDATING TRUSTEE
MAY DETERMINE, IN THE EXERCISE OF ITS SOLE AND ABSOLUTE
DISCRETION.

a. Prosecution of Estate Causes of Action by Liguidating Trustee.

Pursuant to the Confirmation Order, on the Effective Date, the Debtors irrevocably assign,
transfer and convey to the Liquidating Trustee the right to manage and control all property of the
Estates, including, but not limited to, all Estate Causes of Action. Subject to the provisions of the
Plan and the Liquidating Trust Agreement, the Liquidating Trustee shall have the sole power and
authority to prosecute, compromise or otherwise resolve after the Effective Date any and all such
Estate Causes of Action, with all recoveries derived therefrom to be included within the
Liquidating Trust Assets.

b. Existing and Potential Estate Causes of Action.

Due to the size, nature and scope of the Debtors’ business operations and the multitude of
business transactions therein, there may be Estate Causes of Actions that currently exist, or may
subsequently arise, in addition to the matters identified herein. The Debtors are not, and it should
not be assumed that, because any existing or potential Estate Causes of Action have not yet been
pursued or have not yet been identified by the Debtors, any such Estate Causes of Action have
been waived. Under the Plan, the Liquidating Trust retains all rights to pursue any and all Estate
Causes of Action to the extent the Liquidating Trustee deems appropriate (under any theory of
law or equity, including, without limitation, the Bankruptcy Code and any applicable local, state,

or federal law, in any court or other tribunal, including, without limitation, in an adversary
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proceeding filed in the Chapter 11 Case). Existing or potential Estate Causes of Action that may
be pursued by the Liquidating Trustee after the Effective Date, include, without limitation, (i) any
and all Estate Causes of Action pursuant to any applicable section of the Bankruptcy Code,
including, but not limited to, (a) any claims of the Debtors arising under Section 362; (b) turnover
claims arising under Sections 542 or 543; and (c) any Avoidance Actions; (ii) objections to
Claims; (ii1) claims that the Estate is entitled to set off or recoup against parties with Claims
against the Estates; and (iv) any action for equitable subordination of any Claim against the
Estates pursuant to Section 510.

Moreover, the Liquidating Trustee may pursue existing or potential Estate Causes of
Action related to any other litigation or Estate Causes of Action, whether legal, equitable, or
statutory in nature, arising out of, or in connection with, the Debtors’ business, assets, or
operations, or otherwise affecting the Debtors, including without limitation, possible claims
against the following types of parties for the following types of claims: (a) possible claims against
vendors, customers, or suppliers for warranty, indemnity, charge back/set-off issues, overpayment
or duplicate payment issues, unpaid PACA claims, and collections/accounts receivable matters;
(b) possible claims against persons or parties for wrongful or improper termination of services or
goods to the Debtors; (c) failure of any persons or parties to fully perform under contracts with
the Debtors before the assumption or rejection of such contracts; (d) possible claims for deposits
or other amounts owed by any creditor, lessor, supplier, vendor, factor, or other person; (e)
actions against insurance carriers relating to coverage, indemnity, or other matters; (f)
counterclaims and defenses relating to Claims against the Debtor; (g) possible claims against
local, state, and federal taxing authorities (including, without limitation, any claims for refunds of
overpayments, challenges to audits, assessments, penalties, interest or any other obligations
imposed by governmental agencies); (h) except as otherwise previously released or settled,
possible claims against secured creditors, including, without limitation, claims relating to the
inclusion of improper charges, fees, interest, penalties in any alleged Secured Claim and the
nature, extent, priority and validity of any lien; and (j) contract, tort, or equitable claims that may

exist or subsequently arise.
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THE LIQUIDATING TRUSTEE WILL DECIDE WHETHER TO PURSUE
ESTATE CAUSES OF ACTION. THE LIQUIDATING TRUSTEE MAY SEEK TO
RETAIN COUNSEL ON AN HOURLY OR CONTINGENCY BASIS TO PROSECUTE
SOME OR ALL OF SUCH ESTATE CAUSES OF ACTION OR MAY DECIDE NOT TO
PURSUE THEM AT ALL. THE LIQUIDATING TRUSTEE, ITS EMPLOYEES,
CONTRACTORS, OFFICERS, DIRECTORS, SUCCESSORS, AND ASSIGNS SHALL
NOT HAVE ANY LIABILITY ARISING OUT OF THE LIQUIDATING TRUSTEE’S
GOOD FAITH DETERMINATION OF WHETHER OR NOT TO PURSUE
PROSECUTION OF ANY CAUSE OF ACTION.

8. Post-Effective Date Professional Fees.

The Liquidating Trustee may employ, without any need to give notice to Holders of
Claims or other parties-in-interest or obtain any approval of the Bankruptcy Court, any
professional to aid the Liquidating Trustee in performing the Liquidating Trustee’s duties under
the Plan or the Liquidating Trust Agreement, as the Liquidating Trust deems appropriate in the
exercise of its sole and absolute discretion, including professionals who were employed by the
Debtors or the Committee in the Chapter 11 Cases. Any professional employed by the
Liquidating Trustee after the Effective Date shall be entitled to obtain from the Liquidating
Trustee payment of the professional’s fees and costs as a Post-Effective Date Plan Expense, in the
ordinary course, without any need to give notice to Holders of Claims or other parties-in-interest
or to obtain any approval or order of the Bankruptcy Court. Notwithstanding the foregoing, if the
Liquidating Trustee should fail to pay any post-Effective Date fees and costs of a professional
entitled to such payment, within thirty (30) days after the professional’s rendering of its billing
statement, the professional shall be entitled to seek, by application filed in accordance with the
Bankruptcy Rules, an order of the Bankruptcy Court requiring the Liquidating Trustee to pay to
the Professional its fees and costs.

9. Approval for Disposition of Assets.

From and after the Effective Date, the Liquidating Trustee shall be entitled to sell,

transfer, assign, encumber or otherwise dispose of any interest in any of the Liquidating Trust
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Assets, without any need to give notice to Holders of Claims or parties-in-interest or to obtain any
approval or order of the Bankruptcy Court for the disposition of any Asset for an amount equal to
or less than $50,000.00, regardless of estimated value. Notwithstanding the foregoing, the
Liquidating Trustee shall be entitled to seek, from the Bankruptcy Court, an order authorizing the
sale of any Liquidating Trust Asset free and clear of liens pursuant to the provisions of Section
363(%).

10. Compromise of Controversies / Bankruptcy Court Approval.

From and after the Effective Date, the Liquidating Trustee shall be entitled to compromise
any objections to a Disputed Claim, or any controversies relating to Estate Causes of Action or
other litigation pending after the Confirmation Date, without any need to give notice to creditors
or parties-in-interest or to obtain any approval or order of the Bankruptcy Court for the settlement
of any (a) Disputed Claim in a settlement amount equal to or less than $500,000.00 or (b) or
Estate Causes of Action in a settlement amount equal to or less than $50,000.00,, regardless of
demand or estimated claim value. Nothing contained in the Plan shall be deemed to impair in any
manner the right of the Liquidating Trustee to seek at any time after the Effective Date orders of
the Bankruptcy Court approving actions to be taken, or granting relief, consistent with the Plan as
may be necessary or desirable to effectuate the provisions of the Plan.

11. Resolution of Disputes.

In the event that a dispute should arise between the Liquidating Trustee and any party-in-
interest in the Chapter 11 Cases regarding any matters pertaining to the Plan, the Liquidating
Trust Agreement or pertaining to the Liquidating Trustee’s performance of its duties and exercise
of its rights, powers and remedies under the Plan, either of them may request, pursuant to the
provisions of the Bankruptcy Rules, that the Bankruptcy Court resolve the merits of such dispute.

12. Liquidating Trustee Certification / Final Decree.

On or before the date upon which the Liquidating Trustee determines, in the exercise of its
sole and absolute discretion, that all Estate Causes of Action and objections to Disputed Claims
have been resolved by Final Order, that all other Liquidating Trust Assets have been liquidated or

otherwise disposed of, and that all Distributions required to be made under the Plan have been
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made or that final Distributions are being made or will be made within fourteen (14) days or as
soon thereafter as is practicable by the Liquidating Trustee, the Liquidating Trustee shall file with
the Bankruptcy Court and serve upon the Office of the United States Trustee and any other Post-

Effective Date Notice Party a certification attesting to such determination (“Liquidating Trustee

Certification”).

Unless earlier filed by the Liquidating Trustee, by the sixtieth (60th) day after the filing of
the Liquidating Trustee Certification, the Liquidating Trustee shall file, in accordance with FRBP
3022, an application with the Bankruptcy Court to obtain a final decree to close the Case.

13. Other Rights, Powers and Duties of Liquidating Trustee.

In addition to the rights, powers and duties granted expressly to the Liquidating Trustee
pursuant to the Plan, the Liquidating Trustee shall have such other rights, powers and duties that
are appropriate to implement and to carry out the provisions of the Plan for the benefit of Holders
of Claims that are not inconsistent with the provisions of the Plan.

E. Distributions Under the Plan.

1. In General.

Except as otherwise provided herein, or as may be ordered by the Bankruptcy Court,
Distributions to be made on account of Allowed Claims, General Unsecured Claims, shall be
made on or soon as reasonably practicable after the Effective Date. The date(s) for Distributions
to be made on account of Allowed General Unsecured Claims shall be selected by the Liquidating
Trustee in accordance with the Liquidating Trust Agreement, provided, however, that the date(s)
selected shall be made as soon as reasonably practicable after the Effective Date, subject to the
terms of the Liquidating Trust Agreement.

2. Manner of Payment Under the Plan.

Any payment of Cash made by the Liquidating Trustee pursuant to the Plan may be made
either by check drawn on a domestic bank or by wire transfer from a domestic bank, at the option

of the Liquidating Trustee.
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3. Manner of Distribution of Other Property.

Any Distribution under the Plan of property other than Cash, if any, shall be made by the
Liquidating Trustee (or its agent) in accordance with the terms of the Plan.

4. Set-Offs.

The Liquidating Trustee may set off against any Claim and the payments to be made
pursuant to the Plan in respect of such Claim, any claims of any nature whatsoever that the
Debtor, Estate or the Liquidating Trust may have against the Holder of such Claim; provided that
neither the failure to effect such set-off nor the allowance of any Claim that otherwise would be
subject to setoff, shall constitute a waiver or release by the Debtor, Estate or Liquidating Trust of
any such claim that the Debtor, Estate or Liquidating Trust may have against such Holder.

5. Distribution of Unclaimed Property.

Except as otherwise provided in the Plan, any Distribution of property (Cash or otherwise)
under the Plan which is unclaimed after the later of (i) one hundred eighty (180) days following
the Effective Date or (ii) ninety (90) days after such Distribution has been remitted to the Holder
of the Allowed Claim, shall be deemed Available Cash and distributed as provided for under the
Plan.

6. De Minimis Distributions.

No cash payment of less than fifty dollars ($50.00) shall be made by the Liquidating
Trustee to any Holder of a Claim, unless a request therefor is made in writing to the Liquidating
Trustee.

7. Saturday, Sunday or Legal Holiday.

If any payment or act under the Plan is required to be made or performed on a date that is
not a Business Day, then the making of such payment or the performance of such act may be
completed on the next succeeding Business Day, but shall be deemed to have been completed as
of the required date.

8. Delivery of Distributions / Address of Holder.

For purposes of all notices and Distributions under the Plan, the Liquidating Trustee shall

be entitled to rely on, and Distributions to Holders of Allowed Claims may be made by regular
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U.S. first class mail to, the following name and address for the Holder of each such Claim: (a) the
address set forth in the proof of Claim Filed by such Holder; or (b) the address set forth in any
written notice of address change delivered by the Holder to the Debtors or the Liquidating Trustee
after the date on which any related proof of Claim was Filed. The Liquidating Trustee shall be
under no duty to attempt to locate Holders of Allowed Claims who are entitled to unclaimed
Distributions.

9. Creditors’ Payment Obligations / Turnover of Property to Liquidating Trustee.

As a condition to obtaining Distributions under the Plan, any Holder of a Claim from
which property is recoverable pursuant to a Final Order of the Bankruptcy Court under Sections
542, 543, 550 or 553, or otherwise, or that is a transferee of a transfer avoidable pursuant to a
Final Order of the Bankruptcy Court under Sections 522, 542, 544, 545, 547, 548 or 549, or
otherwise, shall pay to the Liquidating Trustee the amount, or turn over to the Liquidating Trustee
any such property, for which such Holder of a Claim is liable to the Debtors.

F. Risk Factors.

Holders of Impaired Claims should read and consider carefully the factors set forth below,
as well as other information set forth in this Disclosure Statement and the documents delivered
together herewith and/or incorporated by reference herein, prior to voting to accept or reject the
Plan.

1. Risks Regarding the Distributions to be Made to Creditors.

While the Debtors have endeavored to project what they believe is likely to be the amount
distributed to parties holding Allowed Claims, there can be no certainty that the Debtors’
projections will be accurate, and that creditors will receive the distributions described in the
Disclosure Statement and Plan. The Debtors’ projections will necessarily be affected by, among
other things: (1) recoveries (if any) that the Liquidating Trustee may generate from Estate Causes
of Action; (2) the outcome of objections to Claims; and (3) the cost and expenses of such actions.

2. Bankruptcy Risks.

Section 1129 sets forth the requirements for confirmation and requires, among other

things, that the confirmation of a plan is not likely to be followed by the liquidation or the need
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for further financial reorganization, and that the value of distributions to dissenting creditors and
equity security holders not be less than the value of distributions such creditors and equity
security holders would receive if the Debtors were liquidated under Chapter 7 of the Bankruptcy
Code. The Debtors believe that the Plan satisfies all the requirements for confirmation of a plan
as discussed below and that the Bankruptcy Court would also conclude that the requirements for
Confirmation of the Plan have been satisfied. However, the Bankruptcy Court might disagree and
might not confirm the Plan.

G. Other Provisions of the Plan.

1. Executory Contracts and Unexpired Leases.

a. Assumptions / Rejections.

On the Effective Date, any and all agreements executed by the Debtors before the
Effective Date, other than agreements that were previously either assumed and assigned or
rejected either by a Final Order or under Bankruptcy Code Section 365, to the extent that these
agreements constitute executory contracts or unexpired leases under Section 365, shall be
rejected. The Confirmation Order shall constitute a Final Order approving this rejection. All
Allowed Rejection Damage Claims shall be treated as General Unsecured Claims against the
appropriate subject Debtor under the Plan.

b. Bar Date for Rejection Damages.

Any Rejection Damage Claims arising from rejection under the Plan of an executory
contract or unexpired lease must be filed with the Bankruptcy Court and served on the
Liquidating Trustee and its counsel within thirty (30) days after the Effective Date. Any
Rejection Damage Claims that are not timely filed and served will be forever barred and
unenforceable against the Debtors, the Estates, the Liquidating Trust, the Liquidating Trustee, and
their property, and the entities holding these Claims will be barred from receiving any
Distributions under the Plan on account of their Rejection Damage Claims. The Liquidating
Trustee shall have the right to object to any such Rejection Damage Claims; provided, however,
that any such objections must be served and filed not later than one hundred eighty (180) days

after the Effective Date.
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C. Insurance Policies.

For the avoidance of doubt, all of the Debtors’ rights with respect to all insurance policies
under which the Debtors may be a beneficiary (including all insurance policies that may have
expired prior to the Petition Date, all insurance policies in existence on the Petition Date, all
insurance policies entered into by the Debtors after the Petition Date, and all insurance policies
under which the Debtors hold rights to make, amend, prosecute and benefit from claims) are
retained according to their respective terms and will be transferred or assigned to the Liquidating
Trust pursuant to the Plan. Furthermore, all of the Debtors’ rights with respect to insurance
policies owed by the Debtors in which a third party is a beneficiary (including all insurance
policies related to the liability of directors and officers) are retained according to their respective
terms and will be transferred or assigned to the Liquidating Trust pursuant to the Plan, so long as
such transfer and assignment does not impair such policies, with the Liquidating Trustee having
authority to settle any such claims.

2. Retention of Jurisdiction.

The Plan shall not in any way limit the Bankruptcy Court’s post-confirmation jurisdiction
as provided under the Bankruptcy Code. The Bankruptcy Court will retain and have exclusive
jurisdiction to the fullest extent permissible over any proceeding (i) arising under the Bankruptcy
Code or (i) arising in or related to the Chapter 11 Cases or the Plan, including but not limited to
the following:

a. To hear and determine pending motions for the assumption, assumption
and assignment, or rejection of executory contracts or unexpired leases, if any are pending
as of the Effective Date, the determination of any cure payments related thereto, and the
allowance or disallowance of Claims resulting therefrom;

b. To determine any and all adversary proceedings, applications, motions, and
contested matters instituted prior to the closing of the Chapter 11 Cases;

c. To ensure that Distributions to Holders of Allowed Claims are

accomplished as provided in the Plan;
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d. To hear and determine any objections to Administrative Claims and to
proofs of Claims filed both before and after the Effective Date (including, without
limitation, whether all or any part of any Claim set forth in any such proof of Claim or
Administrative Claim is subject to partial or complete subordination pursuant to applicable
law), and to allow or disallow any Disputed Claim in whole or in part, provided, however,
that, for the avoidance of doubt, the Liquidating Trustee may settle or compromise
(including by set-off) any Disputed Claim without further Order of the Court;

e. To hear and determine all applications for compensation and
reimbursement of expenses of Professional Persons under Sections 330, 331, and 503(b);

f. To hear and determine any disputes arising in connection with the
interpretation, implementation, execution, or enforcement of the Plan, the Liquidating
Trust Agreement, the Confirmation Order, or any other order of the Bankruptcy Court;

g. To hear or determine any action to recover assets of the Estate, wherever
located;

h. To hear and determine any actions or matters related to Estate Causes of
Action, whether or not such actions or matters are pending on the Effective Date;

1. To hear and determine any matters concerning state, local, and federal
taxes in accordance with Sections 346, 505, and 1146;

J- To hear and determine any objections to the allowance of Claims or
Administrative Claims, whether filed before or after the Confirmation Date, including any
objections to the classification of any Claim, and any proceedings to allow, disallow,
determine, liquidate, estimate, or establish the priority or the secured or unsecured status
of any Claim, or to establish reserves pending the resolution of Disputed Claims;

k. To hear and determine any proceeding to modify the Plan, after
confirmation of the Plan, and, if in the best interests of Holders of Claims, modification of

the Plan even after the Plan has been substantially consummated;
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1. To consider the issuance of injunctions or other orders as may be necessary
or appropriate to aid in the implementation of the Plan or to restrain interference by any
entity with the consummation or the enforcement of the Plan;

m. To hear any other matter not inconsistent with the Bankruptcy Code;

n. To hear any other matter deemed relevant by the Bankruptcy Court; and
0. To enter a final decree closing the Chapter 11 Cases.
H. Tax Consequences of the Plan.

THE FOLLOWING IS INTENDED TO BE ONLY A SUMMARY OF SELECTED
FEDERAL AND STATE INCOME TAX CONSEQUENCES OF THE PLAN AND IS NOT A
SUBSTITUTE FOR CAREFUL TAX PLANNING WITH, AND RECEIPT OF TAX ADVICE
FROM, A TAX PROFESSIONAL. THE SELECTED FEDERAL AND STATE TAX
CONSEQUENCES THAT ARE DESCRIBED HEREIN AND OTHER FEDERAL, STATE
AND LOCAL TAX CONSEQUENCES THAT ARE NOT ADDRESSED HEREIN ARE
COMPLEX AND, IN SOME CASES, UNCERTAIN. SUCH TAX CONSEQUENCES MAY
ALSO VARY BASED ON THE INDIVIDUAL CIRCUMSTANCES OF EACH HOLDER OF
AN ALLOWED CLAIM OR EQUITY INTEREST. ACCORDINGLY, EACH HOLDER OF
AN ALLOWED CLAIM OR EQUITY INTEREST IS STRONGLY ADVISED TO CONSULT
WITH ITS OWN TAX ADVISOR REGARDING THE FEDERAL, STATE AND LOCAL TAX
CONSEQUENCES OF THE PLAN. THE BELOW SUMMARY OF TAX CONSEQUENCES
IS NOT INTENDED TO BE AND IS NOT TAX ADVICE. THE DEBTORS DO NOT INTEND
TO REQUEST A TAX RULING FROM THE INTERNAL REVENUE SERVICE OR ANY
OTHER TAXING AUTHORITY WITH RESPECT TO ANY OF THE TAX CONSEQUENCES
OF THE PLAN. CONSEQUENTLY, THE INTERNAL REVENUE SERVICE OR ANOTHER
TAXING AUTHORITY MAY DISAGREE WITH AND MAY CONTEST ONE OR MORE OF
THE TAX CONSEQUENCES DESCRIBED HEREIN TO THE DEBTOR, HOLDERS OF
CLAIMS AND HOLDERS OF INTERESTS.
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1. Federal Income Tax Consequences to Certain Creditors.

a. In General.

Generally, a holder of a Claim should in most, but not all circumstances, recognize gain or
loss equal to the difference between the “amount realized” by such holder in exchange for its
Claim and such holder’s adjusted tax basis in the Claim. The “amount realized” is equal to the
sum of the cash and the fair market value of any other consideration received under a plan of
reorganization in respect of a holder’s Claim. The tax basis of a holder in a Claim will generally
be equal to the holder’s cost therefor. To the extent applicable, the character of any recognized
gain or loss (e.g., ordinary income, or short-term or long-term capital gain or loss) will depend
upon the status of the holder, the nature of the Claim in the holder’s hands, the purpose and
circumstances of its acquisition, the holder’s holding period of the Claim, and the extent to which
the holder previously claimed a deduction for the worthlessness of all or a portion of the Claim.
Generally, if the Claim is a capital asset in the holder’s hands, any gain or loss realized will
generally be characterized as capital gain or loss, and will constitute long-term capital gain or loss
if the holder has held such Claim for more than one year.

A creditor who received Cash in satisfaction of its Claims may recognize ordinary income
or loss to the extent that any portion of such consideration is characterized as accrued interest. A
creditor who did not previously include in income accrued but unpaid interest attributable to its
Claim, and who receives a distribution on account of its Claim pursuant to the Plan, will be
treated as having received interest income to the extent that any consideration received is
characterized for U.S. federal income tax purposes as interest, regardless of whether such creditor
realizes an overall gain or loss as a result of surrendering its Claim. A creditor who previously
included in its income accrued but unpaid interest attributable to its Claim should recognize an
ordinary loss to the extent that such accrued but unpaid interest is not satisfied, regardless of
whether such creditor realizes an overall gain or loss as a result of the distribution it may receive
under the Plan on account of its Claim.

Under the Plan, the holders of certain Claims will likely receive only a partial distribution

of their Allowed Claims. As discussed herein, Holders of Allowed General Unsecured Claims
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will receive respective Trust Interests, which is discussed further below. Whether the applicable
holder of such Claims will recognize a loss or any other tax treatment will depend upon facts and
circumstances that are specific to the nature of the holder and its Claims. Creditors should consult
their own tax advisors.

2. Non-United States Persons.

A holder of a Claim that is a Non-U.S. Person generally will not be subject to U.S. federal
income tax with respect to property (including money) received in exchange for such Claim
pursuant to the Plan, unless (i) such holder is engaged in a trade or business in the United States
to which income, gain or loss from the exchange is “effectively connected” for United States
federal income tax purposes, or (ii) if such holder is an individual, such holder is present in the
United States for 183 days or more during the taxable year of the exchange and certain other
requirements are met.

3. Tax Consequences in Relation to Liguidating Trust.

As of the Effective Date, the Liquidating Trust will be established for the benefit of the
Holders of Allowed General Unsecured Claims. The tax consequences of the Plan in relation to
the Liquidating Trust and the beneficiaries thereof are subject to uncertainties due to the
complexity of the Plan and the lack of interpretative authority regarding certain changes in the tax
law.

Allocations of taxable income of the Liquidating Trust (other than taxable income
allocable to the Liquidating Trust’s claims reserves) among holders of Claims will be determined
by reference to the manner in which an amount of cash equal to such taxable income would be
distributed (were such cash permitted to be distributed at such time) if, immediately prior to such
deemed distribution, the Liquidating Trust had distributed all of its assets (valued at their tax book
value) to the holders of the beneficial interests in the Liquidating Trust, adjusted for prior taxable
income and loss and taking into account all prior and concurrent distributions from the
Liquidating Trust. Similarly, taxable loss of the Liquidating Trust will be allocated by reference
to the manner in which an economic loss would be borne immediately after a liquidating

distribution of the remaining trust assets.
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The tax book value of the trust assets for this purpose will equal their fair market value on
the Effective Date, adjusted in accordance with tax accounting principles prescribed by the Tax
Code, applicable Treasury Regulations, and other applicable administrative and judicia authorities
and pronouncements. Uncertainties with regard to federal income tax consequences of the Plan
may arise due to the inherent nature of estimates of value that will impact tax liability
determinations.

Subject to definitive guidance from the IRS or a court of competent jurisdiction to the
contrary (including the receipt of an IRS private letter ruling if the Liquidating Trustee so requests
one, or the receipt of an adverse determination by the IRS upon audit if not contested by the
Liquidating Trustee), the Liquidating Trustee may (a) elect to treat any trust assets allocable to, or
retained on account of, Disputed Claims (the “Trust Claims Reserve”) as a “disputed ownership
fund” governed by Treasury Regulation Section 1.468B-9, and (b) to the extent permitted by
applicable law, report consistently with the foregoing for state and local income tax purposes.
Accordingly, any Trust Claims Reserve will be subject to tax annually on a separate entity basis
on any net income earned with respect to the trust assets in such reserves, and all distributions
from such reserves will be treated as received by holders in respect of their Claims as if
distributed by the Debtors. All parties (including, without limitation, the Liquidating Trustee and
the holders of beneficial interests in the Liquidating Trust) will be required to report for tax
purposes consistently with the foregoing.

The Liquidating Trust is intended to qualify as a liquidating trust for federal income tax
purposes. In general, a liquidating trust is not a separate taxable entity but rather is treated for
federal income tax purposes as a “grantor” trust (i.e., a pass-through entity). The IRS, in Revenue
Procedure 94-45, 1994.28 I.R.B. 124, set forth the general criteria for obtaining an IRS ruling as
to the grantor trust status of a liquidating trust under a chapter 11 plan. The Liquidating Trust has
been structured with the intention of complying with such general criteria. Pursuant to the Plan
and Liquidating Trust Agreement, and in conformity with Revenue Procedure 94-45, supra, all
parties (including the Liquidating Trustee and the holders of beneficial interests in the Liquidating

Trust) are required to treat for federal income tax purposes, the Liquidating Trust as a grantor

64




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

277

28

(

Case 2:23-bk-14154-SK  Doc 891 Filed 03/21/24 Entered 03/21/24 13:30:24 Desc
Main Document  Page 67 of 132

trust of which the holders of the applicable Allowed Claims are the owners and grantors. While
the following discussion assumes that the Liquidating Trust would be so treated for federal
income tax purposes, no ruling has been requested from the IRS concerning the tax status of the
Liquidating Trust as a grantor trust. Accordingly, there can be no assurance that the IRS would
not take a contrary position to the classification of the Liquidating Trust as a grantor trust. If the
IRS were to challenge successfully such classification, the federal income tax consequences to the
Liquidating Trust and the beneficiaries thereof could materially vary from those discussed herein.

In general, each creditor who is a beneficiary of the Liquidating Trust will recognize gain
or loss in an amount equal to the difference between (i) the “amount realized” by such beneficiary
in satisfaction of its applicable Allowed Claim, and (ii) such beneficiary’s adjusted tax basis in
such Claim. The “amount realized” by a beneficiary will equal the sum of cash and the aggregate
fair market value of the property received by such party pursuant to the Plan (such as a
beneficiary’s undivided beneficial interest in the assets transferred to the Liquidating Trust).
Where gain or loss is recognized by a beneficiary in respect of its Allowed Claim, the character of
such gain or loss (i.e., long-term or short-term capital, or ordinary income) will be determined by
a number of factors including the tax status of the party, whether the Claim constituted a capital
asset in the hands of the party and how long it had been held, whether the Claim was originally
issued at a discount or acquired at a market discount and whether and to what extent the party had
previously claimed a bad debt deduction in respect of the Claim.

After the Effective Date, any amount that a creditor receives as a distribution from the
Liquidating Trust in respect of its beneficial interest in the Liquidating Trust should not be
included, for federal income tax purposes, in the party’s amount realized in respect of its Allowed
Claim, but should be separately treated as a distribution received in respect of such party’s
beneficial interest in the Liquidating Trust.

In general, a beneficiary’s aggregate tax basis in its undivided beneficial interest in the
assets transferred to the Liquidating Trust will equal the fair market value of such undivided
beneficial interest as of the Effective Date and the beneficiary’s holding period in such assets will

begin the day following the Effective Date. Distributions to any beneficiary will be allocated first
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to the original principal portion of the beneficiary’s Allowed Claim as determined for federal tax
purposes, and then, to the extent the consideration exceeds such amount, to the remainder of such
Claim. However, there is no assurance that the IRS will respect such allocation for federal
income tax purposes.

For all federal income tax purposes, all parties (including the Liquidating Trustee and the
holders of beneficial interests in the Liquidating Trust) will treat the transfer of assets to the
Liquidating Trust, in accordance with the terms of the Plan and Liquidating Trust Agreement, as a
transfer of those assets directly to the holders of the applicable Allowed Claims followed by the
transfer of such assets by such holders to the Liquidating Trust. Consistent therewith, all parties
will treat the Liquidating Trust as a grantor trust of which such holders are to be owners and
grantors. Thus, such holders (and any subsequent holders of interests in the Liquidating Trust)
will be treated as the direct owners of an undivided beneficial interest in the assets of the
Liquidating Trust for all federal income tax purposes. Accordingly, each holder of a beneficial
interest in the Liquidating Trust will be required to report on its federal income tax return(s) the
holder’s allocable share of all income, gain, loss, deduction or credit recognized or incurred by
the Liquidating Trust.

The Liquidating Trust’s taxable income will be allocated to the holders of beneficial
interests in the Liquidating Trust in accordance with each such holder’s Pro Rata share. The
character of items of income, deduction and credit to any holder and the ability of such holder to
benefit from any deductions or losses may depend on the particular situation of such holder.

The federal income tax reporting obligation of a holder of a beneficial interest in the
Liquidating Trust is not dependent upon the Liquidating Trust distributing any cash or other
proceeds. Therefore, a holder of a beneficial interest in the Liquidating Trust may incur a federal
income tax liability regardless of the fact that the Liquidating Trust has not made, or will not
make, any concurrent or subsequent distributions to the holder. If a holder incurs a federal tax
liability but does not receive distributions commensurate with the taxable income allocated to it in
respect of its beneficial interests in the Liquidating Trust it holds, the holder may be allowed a

subsequent or offsetting loss.
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The Liquidating Trustee will file with the IRS returns for the Liquidating Trust as a
grantor trust pursuant to Treasury Regulations Section 1.671-4(a). The Liquidating Trust will
also send to each holder of a beneficial interest in the Liquidating Trust a separate statement
setting forth the holder’s share of items of income, gain, loss, deduction or credit and will instruct
the holder to report such items on its federal income tax return. For the avoidance of doubt, the
Liquidating Trustee shall file with the IRS and other taxing authorities all outstanding and final
returns for the Debtors.

Events subsequent to the date of this Disclosure Statement, such as the enactment of
additional tax legislation, could also change the federal income tax consequences of the Plan and
the transactions contemplated thereunder.

4. Information Reporting and Backup Withholding.

Distributions pursuant to the Plan will be subject to any applicable federal income tax
reporting and withholding. The IRC imposes “backup withholding” on certain “reportable”
payments to certain taxpayers, including payments of interest. Under the IRC’s backup
withholding rules, a holder of a Claim may be subject to backup withholding with respect to
distributions or payments made pursuant to the Plan, unless the holder (a) comes within certain
exempt categories (which generally include corporations) and, when required, demonstrates this
fact or (b) provides a correct taxpayer identification number and certifies under penalty of perjury
that the taxpayer identification number is correct and that the taxpayer is not subject to backup
withholding because of a failure to report all dividend and interest income. Backup withholding
is not an additional federal income tax, but merely an advance payment that may be refunded to
the extent it results in an overpayment of income tax. A holder of a Claim may be required to
establish an exemption from backup withholding or to make arrangements with respect to the
payment of backup withholding.

THE FOREGOING SUMMARY HAS BEEN PROVIDED FOR
INFORMATIONAL PURPOSES ONLY. ALL HOLDERS OF CLAIMS ARE URGED TO
CONSULT THEIR OWN TAX ADVISORS CONCERNING THE FEDERAL, STATE,
LOCAL AND OTHER TAX CONSEQUENCES APPLICABLE UNDER THE PLAN.
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IV. CONFIRMATION REQUIREMENTS AND PROCEDURES
A. Who May Vote or Object.

1. Who May Object to Confirmation of the Plan.

Any party in interest may object to confirmation of the Plan, but as explained below, not
everyone is entitled to vote to accept or reject the Plan.

2. Who May Vote to Accept/Reject the Plan.

It requires an Allowed and Impaired Claim or Equity Interest in order for the applicable
Holder to vote either to accept or reject the Plan. A Claim is defined by the Bankruptcy Code to
include a right to payment from the Debtors. An Equity Interest represents an ownership stake in
the Debtors. Section II.C of the Plan set forth which Claims and Equity Interests are in which
Class and which Classes are Impaired.

a. What Is an Allowed Claim/Equity Interest.

The Plan defines an Allowed Claim/Equity Interest as (i) a Claim that was listed in the
Debtors’ Schedules and that was not listed as contingent, unliquidated, or disputed; (ii) a Claim or
Equity Interest that is evidenced by a proof of Claim or proof of Equity Interest, as applicable,
filed by the applicable Claims Bar Date (or for which Claim or Equity Interest under the Plan, the
Bankruptcy Code, the Bankruptcy Rules, or a Final Order of the Bankruptcy Court, a proof of
Claim is not required to be filed), as to which, no objection to the allowance thereof has been
interposed, or (iii) a Claim or Equity Interest allowed pursuant to the Plan or a Final Order of the
Bankruptcy Court.

b. What Is an Impaired Claim/ Equity Interest.

The Plan defines Impaired as having the meaning set forth in Section 1124. As noted
above, an Allowed Claim or Equity Interest has the right to vote only if it is in a Class that is
Impaired under the Plan. A Class is Impaired if the Plan alters the legal, equitable, or contractual
rights of the members of that Class. For example, a Class comprised of general unsecured claims
is impaired if the Plan fails to pay the members of that Class 100% of what they are owed.

The Debtors believe that members of Classes 3, 4, 5, 6, 7, 8, 9, and 10 are Impaired and

entitled to vote to accept or reject the Plan. Parties who dispute the Debtors’ characterization of
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their Claim or Equity Interest as being Impaired or unimpaired may file an objection to the Plan
contending that the Debtors have incorrectly characterized the Class in which their Claim or
Equity Interest exists.

3. Who is NOT Entitled to Vote.

The following four types of Claims are not entitled to vote: (a) Claims that have been
disallowed, (b) Claims in unimpaired classes, (c) Claims entitled to priority pursuant to Sections
507(a)(2), (a)(3), and (a)(8), and (4) Claims in Classes that do not receive or retain any value
under the Plan. Claims in unimpaired Classes are not entitled to vote because such Classes are
deemed to have accepted the Plan. Claims entitled to priority pursuant to Sections 507(a)(2),
(a)(3), and (a)(8) are not entitled to vote because such Claims are not placed in Classes and they
are required to receive certain treatment specified by the Bankruptcy Code. Claims in Classes
that do not receive or retain any value under the Plan do not vote because such classes are deemed
to have rejected the Plan. EVEN IF YOUR CLAIM IS OF THE TYPE DESCRIBED ABOVE,
YOU MAY STILL HAVE A RIGHT TO OBJECT TO THE CONFIRMATION OF THE PLAN.

4. Who Can Vote in More Than One Class.

Secured Claims are placed in separate Classes from unsecured claims. FRBP 3018(d)
provides: “A creditor whose claim has been allowed in part as a secured claim and in part as an
unsecured claim shall be entitled to accept or reject a plan in both capacities.” A creditor whose
Claim has been allowed in part as a Secured Claim and in part as a General Unsecured Claim is
entitled to accept or reject the Plan in both capacities by casting one ballot for the secured part of
the Claim and another ballot for the General Unsecured Claim.

5. Votes Necessary to Confirm the Plan.

Because there is one or more Impaired Classes, the Court cannot confirm the Plan unless
(a) at least one Impaired Class has accepted the Plan without counting the votes of any insiders
within that Class and (b) all Impaired Classes have voted to accept the Plan, unless the Plan is

eligible to be confirmed by “cramdown” on non-accepting Classes, as discussed below.
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6. Votes Necessary for a Class to Accept the Plan.

A Class of Claims is considered to have accepted the Plan when more than one-half (1/2)
in number and at least two-thirds (2/3) in dollar amount of the Claims which actually voted on the
Plan, voted in favor of the Plan. A Class of Equity Interests is considered to have “accepted” the
Plan when at least two-thirds (2/3) in amount of the Equity Interest of such Class which actually
voted on the Plan, voted to accept the Plan.

7. Treatment of Non-Accepting Classes.

As noted above, even if all Impaired Classes do not accept the proposed Plan, the Court
may nonetheless confirm the Plan if the non-accepting Classes are treated in the manner required
by the Bankruptcy Code. The process by which non-accepting Classes are forced to be bound by
the terms of the Plan is commonly referred to as “cramdown.” The Bankruptcy Code allows the
Plan to be “crammed down” on non-accepting Classes of Claims or Equity Interests if it meets all
consensual requirements except the voting requirements of Section 1129(a)(8) and if the Plan
does not “discriminate unfairly” and is “fair and equitable” toward each Impaired Class that has
not voted to accept the Plan as required by Section 1129(b) and applicable case law.

8. Request for Confirmation Despite Non-Acceptance by Impaired Classes.

The Debtors will ask the Court to confirm the Plan by cramdown on any and all Impaired
Classes that do not vote to accept the Plan. To obtain nonconsensual confirmation of the Plan, the
Debtors must demonstrate to the Court that the Plan “does not discriminate unfairly” and is “fair
and equitable” with respect to each Impaired, non-accepting Class. The Bankruptcy Code
provides a non-exclusive definition of the phrase “fair and equitable.” The Bankruptcy Code

provides that a plan is “fair and equitable” with respect to a class of creditors or equity holders if:

a. Secured Creditors. Either (i) each Impaired Secured Creditor retains its
liens securing its Secured Claim and receives on account of its Secured Claim cash payments
having a present value equal to the amount of its Allowed Claim, (ii) each Impaired Secured
Creditor realizes the “indubitable equivalent” of its Allowed Secured Claim, or (iii) the property
securing the Claim is sold free and clear of liens with such liens to attach to the proceeds of the

sale and the treatment of such liens on proceeds to be as provided in clause (i) or (ii) above.
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b. Unsecured Creditors. Either (i) each Impaired unsecured creditor receives

or retains under the Plan property of a value equal to the amount of its Allowed Claim or (ii) the
Holders of Claims and Equity Interests that are junior to the Claims of the non-accepting Class
will not receive any property under the Plan.

c. Equity Interest Holders. Either (i) the Plan provides that each Holder of an

Equity Interest of such Class receive or retain on account of such Equity Interest property of a
value, as of the effective date of the Plan, equal to the greatest of the allowed amount of any fixed
liquidation preference to which such Holder is entitled, any fixed redemption price to which such
Holder is entitled, or the value of such Equity Interest or (ii) the Holder of any Equity Interest that
is junior to the Equity Interests of such Class will not receive or retain under the Plan on account
of such junior Equity Interest any property.

B. Liquidation Analysis.

With respect to each Impaired Class of Claims and Equity Interests, the Bankruptcy Code
requires that each Holder of an Impaired Claim or Equity Interest either (1) accepts the Plan, or
(2) receives or retains under the Plan property of a value, as of the Effective Date of the Plan, that
is not less than the value such Holder would receive or retain if the Debtors were liquidated under
Chapter 7 of the Bankruptcy Code. This analysis requires the Bankruptcy Court to determine
what the Holders of Allowed Claims or Equity Interests in each Impaired Class would receive
from the liquidation of the Debtors’ Assets in the context of a Chapter 7 liquidation case.

The Debtors’ liquidation analysis (the “Liquidation Analysis”) on a Debtor by Debtor

basis is set forth in Exhibit “4” hereto. As reflected in the Liquidation Analysis, if the Debtors’
Chapter 11 Cases were converted to cases under Chapter 7, liquidation under Chapter 7 would
result in the incurrence of administrative costs in excess of those to be incurred under the Plan
because a Chapter 7 trustee or trustees that would be appointed in the cases would likely seek to
retain counsel and potentially other professionals that are completely unfamiliar with the Debtors,
their ongoing responsibilities, and remaining assets and liabilities. The appointment of another
group of professionals at this stage of the bankruptcy of the Debtors, in addition to the

Professionals in these Chapter 11 Cases, would increase administrative claims including
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additional professional fees. Also, a new time period for the filing of Claims would commence
under FRBP 1019(2), possibly resulting in the filing of additional Claims against the Estates.
Conversion of the Chapter 11 Cases to cases under Chapter 7 and the appointment of a trustee or
trustees for administration of the Estates could also delay the prosecution of Estate Causes of
Action and the distributions to creditors while the Chapter 7 trustee or trustees and their new
professionals familiarized themselves with the cases and Estate Causes of Action.

On the other hand, under the Plan, the Debtors contemplate an orderly administration and
winding down of the Estates by parties that are already familiar with the Debtors, their Assets,
and their creditors and liabilities. Such familiarity will allow the Liquidating Trust to complete
liquidation of the Assets and distribute the proceeds to creditors more efficiently and
expeditiously than a Chapter 7 trustee or trustees, while maximizing the value of the Assets for
the benefit of creditors. In chapter 7 liquidations, therefore, it is highly likely that there would be
less money available for distribution to certain Holders of Allowed Claims than under the Plan.
See Exhibit “4.”

C. Feasibility.

The Plan cannot be confirmed unless the Court finds that it is “feasible.” In general, there
are two elements of feasibility. The first element is whether there will be sufficient funds to make
distributions required to be made on the Effective Date, or as soon thereafter as is practicable,
including to Holders of Allowed Secured Claims, Allowed Administrative Claims, Allowed
Priority Tax Claims, and Allowed Other Priority Claims. Based upon the Debtors holding over
$4 million million in Cash (projected as of the Effective Date) and the estimated amounts of
Allowed Secured Claims, Allowed Administrative Claims, Allowed Priority Tax Claims, and
Allowed Other Priority Claims, which total approximately $3.7 million, the Debtors believe that
the Liquidating Trust will have sufficient funds to meet this element of feasibility.

Further, the Bankruptcy Code requires that confirmation of a plan is not likely to be
followed by the liquidation or the need for further financial reorganization of a debtor, unless
such liquidation or reorganization is proposed in such plan. Here, the Plan contemplates that all

Assets ultimately will be liquidated, sold, transferred, abandoned, or otherwise disposed of, and
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all proceeds of the Assets will be utilized to pay creditors. Since no further financial
reorganization of the Debtors will be possible or is contemplated and the liquidation of the
Debtors is provided for in the Plan, the Plan satisfies this element of feasibility as well.

Based on the foregoing, the Debtors believe that the Plan is feasible.
D. Confirmation Request.

In the event that all of the applicable requirements of Section 1129(a) are met other than
Section 1129(a)(8), if applicable, the Debtors request confirmation of the Plan notwithstanding
the requirements of such paragraph under Section 1129(b). If and to the extent applicable, the
Debtors will provide further support for Confirmation of the Plan under the “cram down”

provisions of Section 1129(b) in its brief to be filed in support of the Plan.

V. EFFECT OF CONFIRMATION

A. Discharge.

1. Injunction Enjoining Holders of Claims Against Debtors.

The Plan is the sole means for resolving, paying or otherwise dealing with Claims and
Equity Interests. To that end, except as expressly provided in the Plan, at all times on and after
the Effective Date, all Persons will be permanently enjoined from taking any of the following
actions against the Debtors, the Estates, the Liquidating Trust or its property (other than actions
brought to enforce any rights or obligations under the Plan):

a. commencing, conducting or continuing in any manner, directly or
indirectly any suit, action, or other proceeding of any kind against the Debtors and/or
Estates, the Liquidating Trust, or the Liquidating Trustee, their successors, or their
respective property or assets (including, without limitation, all suits, actions, and
proceedings that are pending as of the Effective Date which will be deemed to be
withdrawn or dismissed with prejudice);

b. enforcing, levying, attaching, executing, collecting, or otherwise recovering
by any manner or means whether directly or indirectly any judgment, award, decree, or
order against the Debtors, the Estates, the Liquidating Trust, or the Liquidating Trustee,

their successors, or their respective property or assets;
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c. creating, perfecting, or otherwise enforcing in any manner, directly or
indirectly, any lien, security interest or encumbrance against the Debtors, the Estates, the
Liquidating Trust, or the Liquidating Trustee, their successors, or their respective property
or assets;

d. proceeding in any manner in any place whatsoever against the Debtors, the
Estates, the Liquidating Trust, or the Liquidating Trustee, their successors, or their
respective property or assets that does not conform to or comply with the provisions of the
Plan; and

e. asserting any setoff, right of subrogation, surcharge, or recoupment of any
kind against any obligation due the Debtors, the Liquidating Trust or their successors or
assigns.

2. Non-discharge of the Debtors.

In accordance with Section 1141(d)(3), the Confirmation Order will not discharge Claims.
However, no Holder of a Claim may receive any payment from, or seek recourse against, any
assets that are to be distributed under the Plan other than assets required to be distributed to that
Holder pursuant to the Plan. As of the Confirmation Date, all Persons are enjoined from asserting
against any property that is to be distributed under the Plan, any Claims, rights, causes of action,
liabilities, or Equity Interests based upon any act, omission, transaction, or other activity that
occurred before the Confirmation Date except as expressly provided in the Plan or the
Confirmation Order.

B. Revesting of Property in the Liquidating Trust.

As set forth above, except as expressly provided under the Plan, on the Effective Date, the
Debtors’ Assets, including, without limitation, all Estate Causes of Action, will vest in the
Liquidating Trust free and clear of all claims, liens, encumbrances, charges and other interests,
subject to the provisions of the Plan. On and after the Effective Date, the transfer of the Debtors’
Assets from the Estates to the Liquidating Trust will be deemed final and irrevocable and

Distributions may be made from the Liquidating Trust.
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C. Withdrawal or Modification of Plan.

Prior to the Effective Date, the Plan may be withdrawn as to one or more of the Debtors or
may be altered, amended, or modified pursuant to Section 1127 by the Debtors. After the
Effective Date, the Liquidating Trustee shall have the sole authority and power to alter, amend, or
modify the Plan pursuant to Section 1127.

D. Post-Confirmation Status Report.

Within 180 days after the entry of the Confirmation Order, the Debtors or the Liquidating
Trustee, as appropriate, shall file a status report with the Court explaining what progress has been
made toward consummation of the confirmed Plan. The status report shall be served on the UST
and those parties who have requested special notice. Further status reports shall be filed every
365 days or as otherwise directed by the Bankruptcy Court and served on the same parties.

E. Quarterly Fees.

All quarterly fees due and payable to the Office of the United States Trustee pursuant to
section 1930(a)(6) of title 28 of the United States Code shall be duly paid in full on or before the
Effective Date, as required by Section 1129(a)(12). The Liquidating Trust shall be responsible
for timely payment of such quarterly fees due and payable after the Effective Date and until the
Chapter 11 Cases are closed, pursuant to section 1930(a)(6) of title 28 of the United States Code,
with respect to cash disbursements made by the Liquidating Trustee under the Plan. After the
Effective Date and until the Chapter 11 Cases are closed, the Liquidating Trustee shall file with
the Office of the United States Trustee monthly financial reports specifying all disbursements
made pursuant to the Plan and shall make all payments based upon such disbursements as
required by applicable law.

F. Final Decree.

Pursuant to FRBP 3022, a final decree may not be entered until a bankruptcy case is fully
administered. The Bankruptcy Court may, however, allow a final decree to be entered at an
earlier date for cause shown. Pursuant to LBR 3022-1, notice of a motion for a final decree must

be served upon all parties upon whom the Plan was served.
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V. RECOMMENDATION

The Debtors and the Committees recommend that all creditors that receive a ballot
and are eligible to vote on the Plan vote in favor of the Plan. The Debtors and the Committees
have thoroughly evaluated various alternatives to the Plan. After studying the other alternatives,
the Debtors and the Committees have concluded that the Plan is the best alternative, and will
maximize recoveries to unsecured creditors. Specifically, it allows creditors to obtain
distributions likely in excess of those that would be available if the Debtors were eligible to be
liquidated under Chapter 7 of the Bankruptcy Code and minimizes delays in recoveries to all

creditors.

Dated: March 21, 2024 ITTELLA INTERNATIONAL LLC,
ITTELLA’S CHEF, LLC,
TATTOOED CHEF, INC.,
MYJOJO, INC,,
NEW MEXICO FOOD DISTRIBUTORS, INC.,
KARSTEN TORTILLA FACTORY, LLC, a New
BCI ACQUISITION, INC., and
TTCF-NM HOLDINGS INC.,

1 Bo=t—

EDWARD BIDANSET,
Chief Restructuring Officer

PRESENTED BY

LEVENE, NEALE, BENDER YOO
& GOLUBCHIK L.L.P.

By:_ /s/David L. Neale
DAVID L. NEALE
TODD M. ARNOLD
ROBERT M. CARRASCO
Counsel for Chapter 11 Debtors and Debtors in Possession
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DECLARATION OF EDWARD BIDANSET

I, Edward Bidanset, hereby declare as follows:

I. I am over 18 years of age. Except where otherwise stated, I have personal
knowledge of the facts set forth below and, if called to testify, would and could competently
testify thereto.

2. I make this declaration in support of the Disclosure Statement to which this
declaration is attached. Unless otherwise stated, all capitalized terms herein have the same
meanings as in the foregoing Disclosure Statement.

3. I serve as the Chief Restructuring Officer of the Debtors in the above-captioned,
jointly administered, Chapter 11 bankruptcy cases pursuant to the Court’s order [Dkt. 121]
granting the Debtors’ Emergency Motion For Entry Of An Order (1) Authorizing The Retention
Of Cutsheet Express, LLC [“CE”]; (2) Authorizing The Designation Of Edward Bidanset As
Chief Restructuring Olfficer Effective As Of The Petition Date; And (3) Granting Related Relief
[Dkt. 11].

4. I am the sole member, manager, and employee of CE, which is an internationally
recognized restructuring and turnaround firm with substantial experience in providing interim
management and financial advisory services and has an excellent reputation for its work in
complex situations including in Chapter 11 cases on behalf of debtors and creditors throughout
the United States.

5. I am a turnaround executive with more than 35 years of financial consulting and
management experience. I have an extensive background in turnarounds, crisis management,
investment banking, and sales of assets in and out of bankruptcy cases. I have worked with both
Fortune 500 firms and privately held companies, acting as an advisory consultant or taking on the
role of CRO, CFO or COO. I have particular expertise working with companies in the consumer
products, food processing, retail, printing, plastics and metals industries.

6. I have been a member of the Turnaround Management Association (TMA) and the
Financial Executives Institute. I hold a Bachelor's degree in Economics from the State University

of New York (SUNY) at Cortland and an MBA from Duke University's Fuqua School of
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Business.

7. I have reviewed and am familiar with and am knowledgeable about the books and
records of the Debtors, which books and records are made in the regular practice of business, kept
in the regular course of business, made by a person with knowledge of the events and information

related thereto, and made at or near the time of events and information recorded.

8. All of the information in the Disclosure Statement is true and correct to the best of
my knowledge.

9. A true and correct copy of the Liquidating Trust Agreement is attached hereto as
Exhibit “1.”

10. A true and correct copy of the Debtors’ organization chart is attached hereto as

Exhibit “2.”

1. A true and correct copy of the Debtors’ Claims Chart is attached hereto as Exhibit
‘63.9’

12. A true and correct copy of the Liquidation Analysis is attached hereto as Exhibit
‘64.”

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed on this 21% day of March 2024, at Chicago, Illinois.

1. Bo=t—

EDWARD BIDANSET
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EXHIBIT “1”
[LIQUIDATING TRUST AGREEMENT]
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LIQUIDATING TRUST AGREEMENT

This Liquidating Trust Agreement (the “Agreement”) dated as of [ ], 2024 is entered into by
and among Ittella International LLC (“Ittella™), Ittella’s Chef, LLC (“ICLLC”), Tattooed Chef,
Inc. (“TCI”), Myjojo, Inc. (“Myjojo”’), New Mexico Food Distributors, Inc., (“NMFD”), Karsten
Tortilla Factory, LLC (“Karsten’), BCI Acquisition, Inc. (“BCI”), and TTCF-NM Holdings Inc.
(“TTCF” and, together with Ittella, ICLLC, TCI, Myjojo, NMFD, Karsten, and BCI, the
“Debtors™), the official committee of unsecured creditors appointed in the Ittella Chapter 11 Case
(the “Ittella Committee™), the official committee of unsecured creditors appointed in the NMFD
Chapter 11 Case (the “NMFD Committee”) and Peter Hurwitz, as liquidating trustee (the
“Liquidating Trustee”) for the benefit of Allowed Claims under the terms of the First Amended
Joint Chapter 11 Liquidating Plan Dated February 20, 2024 proposed by the Debtors and filed
on February 20, 2024 [Docket No. ] (as amended or modified from time to time, the “Plan”)
filed in the United States Bankruptcy Court for the Central District of California (the
“Bankruptcy Court”). Capitalized terms used herein and not otherwise defined shall have the
meanings ascribed to them in the Plan.

RECITALS

WHEREAS, on July 2, 2023 (the “Petition Date”) each of the Debtors filed a voluntary petition for
relief under chapter 11 of title 11 of the United States Code (the “Bankruptcy Code”) in the
Bankruptcy Court; and

WHEREAS, on February 20, 2024, the Debtor filed the Plan; and

WHEREAS, on[ ], 2024, the Bankruptcy Court entered an order confirming the Plan (the
“Confirmation Order”) [Docket No. ]: and

WHEREAS, the Liquidating Trust is created pursuant to, and to effectuate, the Plan; and

WHEREAS, the Liquidating Trust is created on behalf of, and for the sole benefit of, the
Beneficiaries pursuant to the terms of this Agreement and the Plan; and

WHEREAS, this Agreement is executed to facilitate the implementation of the Plan, which
provides for the establishment of the Liquidating Trust for the purpose of collecting, distributing
and liquidating the Liquidating Trust Assets for the benefit of the Beneficiaries in accordance with
the terms of this Agreement and the Plan; and

WHEREAS, pursuant to the Plan, the Debtor, the Liquidating Trust, and the Beneficiaries are
required to treat, for all federal income tax purposes, the transfer of the Liquidating Trust Assets to
the Liquidating Trust as a transfer of the Liquidating Trust Assets by the Debtor to the Beneficiaries
in satisfaction of their Allowed Claims, followed by a transfer of the Liquidating Trust Assets by
the Beneficiaries to the Liquidating Trust in exchange for the beneficial interest herein, and to treat
the Beneficiaries as the grantors and owners of the Liquidating Trust in accordance with sections
671-677 of the Internal Revenue Code of 1986, as amended, and for the Liquidating Trust to qualify
as a liquidating trust within the meaning of Treasury Regulation Section 301.7701-4(d); and
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WHEREAS, the Liquidating Trust is intended to be treated as a grantor trust for federal income
tax purposes, subject to the Liquidating Trustee’s discretion to elect to treat the Liquidating Trust
as a Disputed Ownership Fund for federal income tax purposes.

NOW, THEREFORE, in consideration of the promises and the mutual covenants contained
herein, and in the Plan, the Debtor and the Liquidating Trustee agree as follows:

ARTICLE 1
DEFINITIONS AND INTERPRETATIONS
1.1. Definitions.

1.1.1. “Available Trust Cash” shall mean the aggregate of Liquidating Trust Assets and
proceeds thereof, after paying, funding, reserving against, or satisfying: (a) U.S. Trustee Fees; (b)
any reserves established by the Liquidating Trustee in accordance with this Agreement and the
Plan; and (c) any other securities or deposit account of the Liquidating Trust established in
accordance with the Plan or this Agreement.

1.1.2. “Beneficiaries” shall collectively mean the Holders of Unpaid Allowed General
Unsecured Claims (as defined below), or any successors to such Holders.

1.1.3. “Claims Agent” means Stretto, Inc.

1.1.4. “Claims Register” means the official register of Claims maintained by the Claims
Agent or the Bankruptcy Court.

1.1.5. “Person” shall have the meaning set forth in section 101(41) of the Bankruptcy Code.

1.1.6. “Pro Rata” means the proportion that an Allowed Claim in a particular Class bears
to the aggregate amount of Allowed Claims in that Class, or the proportion that Allowed Claims
in a particular Class bear to the aggregate amount of Allowed Claims in a particular Class and
other Classes entitled to share in the same recovery as such Allowed Claim under the Plan.

1.1.7. “Liquidating Trust” (or simply, “Trust”) shall mean the liquidating trust established
pursuant to the Plan and the terms of this Agreement, which is defined in the Plan as the
“Liquidating Trust.”

1.1.8. “Liquidating Trust Assets” shall mean (a) “Liquidating Trust Assets” as defined in
the Plan, and (b) any other assets that are transferred to the Liquidating Trust.

1.1.9. “Liquidating Trustee” (or simply, “Trustee”) shall mean (a) initially, Peter Hurwitz,
solely in his capacity as trustee, and (b) any successors or replacements duly appointed under the
terms of this Agreement and the Plan, who is defined in the Plan as the “Liquidating Trustee.”

1.1.10. “Permitted Investments” shall include: (a) short-term direct obligations of, or
obligations guaranteed by, the United States of America, (b) short-term obligations of any agency
or corporation which is or may hereafter be created by or pursuant to an act of the Congress of the
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United States of America as an agency or instrumentality thereof, (c¢) such other investments as
the Bankruptcy Court may approve from time to time, or (d) demand deposits or certificates of
deposit at any bank or trust company that has, at the time of the deposit, a capital stock and surplus
aggregating at least $1,000,000,000, provided, however, that the scope of any Permitted
Investments shall be limited to include only those investments that a liquidating trust, within the
meaning of Treasury Regulation Section 301.7701-4(d), may be permitted to hold, pursuant to
Treasury Regulations, or any modification in the IRS guidelines, whether set forth in IRS rulings,
other IRS pronouncements, or otherwise.

1.1.11. Particular Words. Reference in this Agreement to any Section or Article is, unless
otherwise specified, to that such Section or Article under this Agreement. The words “hereof,”
“herein,” “hereinafter,” and similar terms shall refer to this Agreement in its entirety and not to
any particular Section or Article of this Agreement specifically.

ARTICLE II
DECLARATION OF TRUST

2.1. Creation and Name. The Debtor hereby creates the Liquidating Trust, which shall be
known as the “Ittella Liquidating Trust” and is the liquidating trust referred to as the “Liquidating
Trust” in the Plan.

2.2. Purpose of Liquidating Trust. The Debtor and the Liquidating Trustee, pursuant to the
Plan and in accordance with the Bankruptcy Code, hereby create the Liquidating Trust for the primary
purpose of liquidating and distributing the Liquidating Trust Assets to the Beneficiaries in an
expeditious but orderly manner, with no objective to continue or engage in the conduct of a trade or
business. In particular, the purposes of the Liquidating Trust include: (i) winding down the Debtor’s
remaining business and affairs as expeditiously as reasonably possible, (ii) resolving Disputed Claims,
(iii) prosecuting Causes of Action, (iv) making distributions on account of Allowed Claims as
provided hereunder and in the Plan, (v) maximizing recovery of the Liquidating Trust Assets for the
benefit of the Beneficiaries, (vi) distributing the proceeds of the Liquidating Trust Assets to the
Beneficiaries in accordance with the Plan and this Agreement, (vii) establishing and funding operating
and reserve bank accounts, as needed and determined by the Liquidating Trustee, (viii) filing
appropriate tax returns for the Debtor and for the Liquidating Trust, (ix) administering the Plan in an
efficacious manner, and (x) all other matters detailed herein, or other matters not expressly set forth
herein, as may be reasonably necessary, in the opinion of the Liquidating Trustee, to effectuate the
Plan and the terms of this Agreement. The Liquidating Trust shall be deemed to be substituted as the
party-in-lieu of the Debtor in all matters, including: (i) motions, contested matters, and adversary
proceedings pending in the Bankruptcy Court; (ii) any and all tax or regulatory filings, including
without limitation any state or federal returns or ERISA-related filings, and legacy accounts of the
Debtor at the state or federal level (for the purpose of closing, reporting, or making payments related
to the Estate) related thereto; and (iii) all matters pending in any courts, tribunals, forums, or
administrative proceedings outside of the Bankruptcy Court, in each case without the need or
requirement for the Liquidating Trustee on behalf of the Liquidating Trust to file motions or
substitutions of parties or counsel in each such matter.
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2.3.  Transfer of Liquidating Trust Assets.

2.3.1. The Debtors hereby grant, release, assign, convey, transfer and deliver, on
behalf of the Beneficiaries, all of the Debtors’ rights, titles and interests in the Liquidating Trust
Assets, to the Liquidating Trust as of the Effective Date in trust for the benefit of the Beneficiaries,
pursuant to §§ 1123(a)(5)(B) and 1123(b)(3)(B) of the Bankruptcy Code and in accordance with
the Plan and Confirmation Order, free and clear of any and all liens, claims, encumbrances, and
interests (legal, beneficial, or otherwise) of all other Persons and Governmental Units to the
maximum extent contemplated by, and permissible under, § 1141(c) of the Bankruptcy Code for
the uses and purposes as specified in this Agreement and the Plan. The Liquidating Trust Assets
can be used to, among other things, satisfy the following liabilities: (a) all fees payable pursuant to
28 U.S.C. § 1930 until such time as the Bankruptcy Court enters a final decree closing the Chapter
11 Case; (b) any unpaid Professional Fee Claims; (c) any unpaid Allowed Administrative Claims;
(d) any expenses incurred and unpaid, or to be incurred, by the Debtors and the Liquidating Trust
in the performance of their respective administrative duties in connection with winding up the
Debtors’ Estate after the Effective Date; and (e) any other obligations as may be specifically set
forth in the Plan or Confirmation Order, or as may otherwise be approved by an order of the
Bankruptcy Court. Notwithstanding anything in this Agreement to the contrary, and subject to the
Plan, the Liquidating Trustee without further order of the Bankruptcy Court, may abandon or
otherwise not accept any Liquidating Trust Assets that the Liquidating Trustee believes, in good
faith, have no or de minimis value to the Liquidating Trust. Any Liquidating Trust Assets that the
Liquidating Trustee so abandons or otherwise does not accept shall not vest in the Liquidating Trust.

2.3.2. The Liquidating Trustee shall automatically, and without need for further
notice or approval of the Bankruptcy Court or the Debtors, be designated as the representative of the
Estate pursuant to § 1123 of the Bankruptcy Code to enforce or pursue any Causes of Action
transferred to the Liquidating Trust after the Effective Date in accordance with the terms of this
Agreement, the Plan, and the Confirmation Order. Any proceeds of a Cause of Action shall be
distributed pursuant to the terms of the Plan.

2.4.  Securities Law. Under § 1145 of the Bankruptcy Code, the issuance of beneficial
interests in the Liquidating Trust to the Beneficiaries under the Plan shall be exempt from
registration under the Securities Act of 1933, as amended, and all applicable state and local laws
requiring registration of securities. If the Liquidating Trustee determines, with the advice of
counsel, that the Liquidating Trust is required to comply with the registration and reporting
requirements of the Securities and Exchange Act of 1934, as amended, or the Investment Company
Act of 1940, as amended, then the Liquidating Trustee shall take any and all actions to comply
with such reporting requirements and file necessary periodic reports with the Securities and
Exchange Commission.

2.5. Appointment and Acceptance of Liquidating Trustee. The Liquidating Trustee shall be
deemed to be appointed pursuant to § 1123(b)(3)(B) and all other applicable sections of the
Bankruptcy Code as of the Effective Date of the Plan. The Liquidating Trustee hereby accepts the
Liquidating Trust created by this Agreement and the grant, assignment, transfer, conveyance, and
delivery to the Liquidating Trust, on behalf, and for the benefit, of the Beneficiaries, by the Debtors
of all of its respective rights, titles, and interests in the Liquidating Trust Assets, upon and subject to
the terms and conditions set forth in this Agreement, the Plan, and the Confirmation Order.
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2.6. Funding. The Liquidating Trust shall be funded with the Liquidating Trust Assets.

2.7. No Reversion to Debtors. In no event shall any part of the Liquidating Trust Assets be
distributed to the Debtors after the Effective Date. Rights to any reversionary interests in the
Liquidating Trust Assets shall be controlled by the Plan.

ARTICLE III
ADMINISTRATION OF THE TRUST

3.1.  Rights, Powers, Privileges, and Duties of the Trustee. The Liquidating Trustee shall
have the rights, powers, privileges, and duties expressly provided for in this Agreement, the Plan
and the Confirmation Order. Nothing in this Agreement shall be deemed to limit the rights, powers,
privileges or duties of the Liquidating Trustee or to prevent the Liquidating Trustee from taking,
or failing to take, any action that, based upon the advice of counsel or other professionals, the
Liquidating Trustee determines it is obligated to take (or fail to take) in the performance of any
fiduciary or similar duty which the Liquidating Trustee owes to the Beneficiaries. Subject to the
terms of the Plan and this Agreement, the Liquidating Trustee is hereby authorized to implement
the Plan and any applicable orders of the Bankruptcy Court and shall have the power to take the
actions granted herein, and any powers reasonably incidental thereto, which the Liquidating
Trustee reasonably determines to be necessary or appropriate to fulfill the purpose of the
Liquidating Trust, including, but not limited to:

3.1.1. Receive, manage, invest, dispose, liquidate, supervise, control, exercise authority
over, and protect the Liquidating Trust Assets, including through the creation of reserves as
provided for under the Plan or this Agreement, and generally oversee and provide management of
the affairs of the Liquidating Trust;

3.1.2. File tax returns or other reports required by governmental entities and pay taxes
or other obligations incurred by the Debtors, the Estates, and Liquidating Trust to the extent
payable consistent with the Plan, the Bankruptcy Code, or order of the Bankruptcy Court;

3.1.3. Retain and compensate, without further order of the Bankruptcy Court, the
services of employees, professionals, legal counsel, and consultants to advise and assist in the
administration, prosecution, and distribution of Liquidating Trust Assets;

3.1.4. Calculate and implement distributions of Liquidating Trust Assets;

3.1.5. Investigate, prosecute, compromise, and settle, in accordance with the specific
terms of this Agreement and the Plan, Causes of Action or other legal rights vested in the
Liquidating Trust;

3.1.6. Object to Claims and address and resolve issues involving objections,
reconciliation, and allowance of Claims in accordance with this Agreement and the Plan;

3.1.7. Undertake all administrative functions necessary to implement the Plan and
related to the Chapter 11 Cases after the Effective Date;
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3.1.8. Open bank accounts and any other depository or investment accounts deemed
necessary in the Liquidating Trustee’s sole discretion;

3.1.9. Execute any documents and take any actions necessary to bind the Liquidating
Trust and/or the Debtors, as may be necessary, as determined in the Liquidating Trustee’s sole
discretion;

3.1.10. On the Effective Date, the Liquidating Trustee shall: (a) take possession (or
exert dominion over) of all books, records, and files (whether in hard copy or electronic form) of
the Debtors and the Estates; and (b) provide for the retention and storage of such books, records,
and files until such time as the Liquidating Trustee determines, in accordance with this Agreement
and the Plan, that retention of same is no longer necessary or required,

3.1.11. The Liquidating Trustee may, but shall not be required to, invest Cash
(including any earnings thereon or proceeds therefrom) in prudent investments and shall not be
required to comply with any requirements of section 345 of the Bankruptcy Code, provided,
however, that such investments are permitted to be made by a liquidating trust within the meaning
of Treasury Regulation section 301.7701-4(d), as reflected therein, or under applicable IRS
guidelines, rulings, or other controlling authorities. For the avoidance of doubt, the Liquidating
Trustee shall have no duty or obligation to invest any of the Liquidating Trust Assets, and failure
to invest any such assets shall not constitute a breach of duty on behalf of the Liquidating Trust or
the Liquidating Trustee;

3.1.12. The Liquidating Trustee may purchase, using the Assets, and carry all insurance
policies and pay all insurance premiums and costs the Liquidating Trustee deems reasonably
necessary or advisable, including, without limitation, purchasing any errors and omissions
insurance with regard to any Losses (defined in Section 6.1 herein) it may incur, arising out of or
due to its actions or omissions, or consequences of such actions or omissions, other than as a result
of fraud or willful misconduct, with respect to the implementation and administration of this
Agreement; and

3.1.13. Take all other actions consistent with the provisions of the Plan, the
Confirmation Order, and this Agreement that the Liquidating Trustee deems reasonably necessary
or desirable to administer the Liquidating Trust.

3.2.  Subject to the foregoing and the provisions of the Plan, from and after the Effective
Date, the Liquidating Trustee (a) may settle or compromise any Disputed Claim, and (b) shall succeed
to the Debtor’s rights with respect to any objections filed by the Debtor that remain pending as of the
Effective Date. From and after the Effective Date, the Liquidating Trustee shall have the sole authority
to administer and adjust the Claims Register to reflect any such settlements or compromises without
any further notice to or action, order, or approval of the Bankruptcy Court.

3.3.  Estimation. Subject to the Plan, the Liquidating Trustee may, at any time, request
that the Bankruptcy Court estimate: (a) any Disputed Claim pursuant to applicable law, and (b)
any contingent or unliquidated Claim pursuant to applicable law, including Section 502(c) of the
Bankruptcy Code, regardless of whether the Debtors or the Liquidating Trustee previously have
objected to such Claim or whether the Bankruptcy Court has ruled on any such objection. In
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addition, the Bankruptcy Court shall retain jurisdiction under 28 U.S.C. §§ 157 and 1334 to the
maximum extent permitted by law as determined by the Bankruptcy Court to estimate any
Disputed Claim, contingent Claim, or unliquidated Claim, including during the litigation
concerning any objection to any Claim or during the pendency of any appeal relating to any such
objection.

3.4. Causes of Action. On and after the Effective Date, the Liquidating Trustee may hire
legal counsel, obtain litigation funding or any other loans or financing, and pursue any Causes of
Action. Proceeds recovered from all Causes of Action will be deposited into a bank account
maintained by the Liquidating Trust and will be distributed by the Liquidating Trustee to the
Beneficiaries in accordance with the provisions of the Plan and this Agreement. All Causes of
Action that are not expressly and specifically released or waived under the Plan are reserved and
preserved, transferred to and vest in the Liquidating Trust to the fullest extent possible. Settlement
by the Liquidating Trustee of any Cause of Action transferred to the Liquidating Trust shall (i) not
require approval of the Bankruptcy Court if the amount asserted by the Liquidating Trust against a
defendant is less than one million dollars ($1,000,000); and (ii) require approval of the Bankruptcy
Court, upon notice and a hearing, if the amount asserted by the Liquidating Trust against a defendant
is unliquidated or equal to or exceeds one million dollars ($1,000,000).

3.5. Retention of Agents and Professionals. Subject to the Plan and in connection with the
performance of the functions and responsibilities under this Agreement, the Liquidating Trustee may,
but shall not be required to, consult with and retain on behalf of the Liquidating Trust attorneys,
financial advisors, accountants or other professionals and employees as the Liquidating Trustee deems
appropriate in the reasonable exercise of his or her discretion, and who the Liquidating Trustee
reasonably determines to have qualifications necessary to assist the Liquidating Trustee in the proper
administration of the Liquidating Trust, without further Bankruptcy Court approval. Subject to
Section 7.6 of this Agreement, the Liquidating Trustee may pay the reasonable fees, costs, and
expenses of such Persons (including himself or herself) retained on behalf of the Liquidating Trust
out of the Liquidating Trust Assets in the ordinary course of business pursuant to the Plan, this
Agreement, and Confirmation Order. Subject to the terms and conditions of this Agreement, the Plan,
and Confirmation Order, the Liquidating Trustee may retain professionals who previously were
employed by the Debtors, the Ittella Committee and/or NMFD Committee. The Liquidating
Trustee shall not be liable for any act taken or omitted to be taken, or suggested to be done, in
accordance with advice or opinions rendered by such persons, regardless of whether such advice
or opinions were in writing.

3.6.  Safekeeping of Assets. All Liquidating Trust Assets shall, until distributed or paid
over as provided herein or in the Plan, be held in trust for the benefit of the Beneficiaries in
accordance with the Plan and this Agreement. The Liquidating Trustee shall be under no liability
for interest or producing income on any moneys received by him or her herein and held for
distribution or payment to the Beneficiaries, except as such interest or income shall actually be
received by the Liquidating Trust.

3.7.  Limitations on Trustee. The Liquidating Trustee shall not at any time, on behalf of
the Liquidating Trust or the Beneficiaries, enter into or engage in any trade or business, and no
part of the Liquidating Trust Assets or the proceeds, revenue, or income therefrom shall be used
or disposed of by the Liquidating Trust in furtherance of any trade or business. Aside from
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potentially obtaining litigation financing, the Liquidating Trustee shall also not incur any other
indebtedness or comingle the Liquidating Trust’s funds.

3.8. Investment. The Liquidating Trustee may invest funds held in the Liquidating Trust in
Permitted Investments, in a reasonable and prudent manner consistent with the requirements of the
Bankruptcy Code or any order of the Bankruptcy Court modifying such requirements, and
provided that the Liquidating Trustee does so, he or she shall have no liability in the event of
insolvency of any institution in which he or she has invested any of the Liquidating Trust Assets
or any proceeds, revenue, or income therefrom.

3.9. Trustee Action. The Liquidating Trustee shall hold, collect, conserve, protect, and
administer the Liquidating Trust in accordance with the provisions of this Agreement and the Plan,
and pay and distribute amounts as set forth therein for the purposes set forth in the Plan and this
Agreement. Any good faith determination by the Liquidating Trustee as to what actions are in the
best interests of the Liquidating Trust shall be subject to approval by the Bankruptcy Court only
as may be required by the Plan and this Agreement.

3.10. Bankruptcy Court Approval of Trustee Actions. Except as provided in the Plan or as
otherwise specified in this Agreement, the Liquidating Trustee need not obtain an order or approval
of the Bankruptcy Court in the exercise of any power, rights, or discretion conferred hereunder, or
account to the Bankruptcy Court with respect to such exercise. Except as provided in the Plan or
otherwise specified in this Agreement, the Liquidating Trustee shall exercise his or her business
judgment for the benefit of the Beneficiaries in order to maximize the value of the Liquidating Trust
Assets and distributions to the Beneficiaries, giving due regard to the cost, risk, and delay of any
course of action. Notwithstanding the foregoing in this Section 3.11, the Liquidating Trustee may
seek Bankruptcy Court approval for authority to take a particular action for which the Liquidating
Trustee may desire to have explicit approval of the Bankruptcy Court with respect to the Liquidating
Trust Assets, the Liquidating Trust, and the Debtors, and as provided in the Plan or this Agreement,
including the administration and distribution of the Liquidating Trust Assets. The Bankruptcy Court
shall retain jurisdiction for such purposes and shall approve or disapprove any such proposed
action upon motion.

3.11. Confidentiality. The Liquidating Trustee shall forever hold strictly confidential and
not use for personal gain any material, non-public information of, or pertaining to, any Entity to
which any of the Liquidating Trust Assets, Causes of Action, or avoidance actions relates, or which
he or she has become aware of in his or her capacity as Liquidating Trustee.

3.12. Privileged Documents. Any privilege that applies to documents and other information
held by the Debtors, including without limitation the attorney-client and work product privileges
(individually and collectively, “Privileged Information™) is hereby transferred in its entirety to the
Liquidating Trust for use and reliance upon by the Liquidating Trustee. Any disclosure or
examination of Privileged Information shall be limited to the Liquidating Trustee and the attorneys
and other advisors that the Liquidating Trustee may retain on behalf of the Liquidating Trust, those
parties’ administrative support personnel, and any consulting, non-testifying experts retained by
the Liquidating Trustee on behalf of the Liquidating Trust for the purpose of assisting the
Liquidating Trust. Nothing in the Plan or this Agreement shall constitute a waiver of any privilege
claims over any Privileged Information. For the avoidance of doubt, the Liquidating Trust is a
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successor-in-interest to the Debtors, and thus, the transfer of the Privileged Information as
provided herein does not impair or waive any privilege.

ARTICLE IV
DISTRIBUTIONS FROM THE TRUST

4.1.  Distributions and Reserve of Liquidating Trust Assets. Following the transfer of
the Liquidating Trust Assets to the Liquidating Trust, the Liquidating Trustee shall make
continuing commercially reasonable efforts on behalf of the Liquidating Trust to collect, liquidate,
and distribute all Liquidating Trust Assets in accordance with the terms of this Agreement and the
Plan, subject to any reserves required or permitted by the Plan or this Agreement.

4.2.  Distributions. The Liquidating Trustee shall use commercially reasonable efforts to
cause the Liquidating Trust to distribute the Liquidating Trust’s net Cash income and net Cash
proceeds from the liquidation of the Liquidating Trust Assets at least annually to the Beneficiaries,
provided, however, that the Liquidating Trustee may determine, in his or her sole discretion, that the
Liquidating Trust may retain an amount of net income and other Liquidating Trust Assets as may be
reasonably necessary to maintain the value of the Liquidating Trust Assets or to meet expenses,
claims (including Disputed Claims), and contingent liabilities of the Liquidating Trust and the
Liquidating Trustee, and the retention of such amounts may preclude distributions to Beneficiaries,
as needed from time to time. Distributions to Beneficiaries will be made from the Liquidating Trust
in accordance with the terms of the Plan and this Agreement. The Liquidating Trustee may engage
a disbursing agent or other Persons to assist in the making of distributions.

4.3. Reserves; Pooling of Reserved Funds; Distributions of Net Reserves and Costs; Right
to Rely on Professionals. Subject to the terms of the Plan, the Confirmation Order, and this
Agreement, before any distribution can be made, the Liquidating Trustee shall, in his or her sole
and reasonable discretion, establish, supplement, and maintain reserves in an amount sufficient to
meet any and all expenses and liabilities of the Liquidating Trust, including attorneys’ fees and
expenses and the fees and expenses of other professionals. The Liquidating Trust also shall maintain
as necessary a reserve for Disputed Claims required to be administered by the Liquidating Trust.
For the avoidance of doubt, the Liquidating Trustee may withhold any distribution pending the
Liquidating Trust’s determination of whether to object to any Disputed Claim. Any such withheld
distribution shall become part of the Liquidating Trust’s reserve for Disputed Claims and shall be
distributed to the appropriate Beneficiary no later than the first distribution date after a decision is
made not to object to the pertinent Disputed Claim or the Claim becomes Allowed. The Liquidating
Trustee need not maintain the Liquidating Trust’s reserves in segregated bank accounts and may
pool funds in the reserves with each other and other funds of the Liquidating Trust; provided,
however, that the Liquidating Trust shall treat all such reserved funds as being held in a segregated
manner in its books and records. Distributions shall be made net of reserves in accordance with the
Plan and this Agreement, and also net of the actual and reasonable costs of making the distributions.
Without limitation of the generality of Section 6.4 of this Agreement, in determining the amount of
any distribution or reserve, the Liquidating Trustee may rely and shall be fully protected in relying
on the advice and opinion of the Liquidating Trust’s financial advisors, accountants, or other
professionals.
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4.4. Disallowance of Claims; Cancellation of Corresponding Beneficial Interests. All
Claims in respect of undeliverable or unclaimed distributions that have been deemed to have reverted
back to the Liquidating Trust pursuant to Section 4.8 hereof shall be deemed disallowed and expunged
without further action by the Liquidating Trust or the Liquidating Trustee and without further order
of the Bankruptcy Court, the Liquidating Trustee shall be authorized to reflect, or direct the Claims
Agent to reflect, the disallowance of any such Claim on the Claims Register, and the corresponding
beneficial interests in the Liquidating Trust of the Beneficiary holding such Disallowed Claim shall
be deemed cancelled. The Holder of any such Disputed Claim shall no longer have any right or interest
on or to any distribution in respect of such Claim. The Holder of any such Disputed Claim shall be
forever barred, estopped, and enjoined from receiving any distribution under the Plan or this
Agreement.

4.5.  Distributions; Withholding. The Liquidating Trustee, in his or her sole discretion,
may cause the Liquidating Trust to withhold from amounts distributable from the Liquidating Trust
to any Beneficiary any and all amounts as may be sufficient to pay the maximum amount of any
tax or other charge that has been or might be assessed or imposed by any law, regulation, rule,
ruling, directive, or other governmental requirement on such Beneficiary or the Liquidating Trust
with respect to the amount to be distributed to such Beneficiary. The Liquidating Trustee shall
determine such maximum amount to be withheld by the Liquidating Trust in its sole, reasonable
discretion and shall cause the Liquidating Trust to distribute to the Beneficiary any excess amount
withheld.

4.6. Voided Checks: Requests for Reissuance. Distribution checks issued to Beneficiaries
shall be null and void if not negotiated within ninety (90) days after the date of issuance thereof.
Requests for reissuance of any check shall be made in writing directly to the Liquidating Trustee
by the Beneficiary that was originally issued such check. All such requests shall be made promptly
and in time for the check to be reissued and cashed before the funds for the check become
unrestricted Liquidating Trust Assets in accordance with Article IV of this Agreement. The
Beneficiary shall bear all the risk that, and shall indemnify and hold both the Liquidating Trust
and the Liquidating Trustee harmless against any loss that may arise if, the Liquidating Trustee
does not reissue the check promptly after receiving a request for its reissuance and the above
deadline for cashing a reissued check passes without the check being reissued or chased.

4.7. Minimum Distributions. Notwithstanding anything to the contrary in the Plan or the
Confirmation Order, Holders of Allowed Claims entitled to distributions of less than $100 shall
not receive any distributions, and each such Claim shall be discharged, and its Holder shall be
forever barred.

4.8.  Undeliverable Property. In the event that any distribution to any Holder is returned
as undeliverable, the Liquidating Trustee shall make no further distributions to such Holder unless
and until the Liquidating Trustee has been provided the then-current address of such Holder, in
writing, at which time such distribution shall be made to such Holder without interest. The
responsibility to provide the Liquidating Trustee a current address of a Holder of Claims shall
always be the responsibility of such Holder. The Liquidating Trustee may, in his or her sole
discretion, attempt to determine a Holder’s (or Beneficiary’s) current address or otherwise locate a
Holder (or Beneficiary), but nothing in this Agreement or the Plan shall require the Liquidating
Trustee to do so. Amounts in respect of undeliverable distributions made by the Liquidating Trustee
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shall be held in trust on behalf of the Holder of the Claim to which they are payable by the
Liquidating Trust until the earlier of the date that such undeliverable distributions are claimed by
such Holder and the date ninety (90) days after the date the undeliverable distributions were made.
Following the expiration of ninety (90) days after the date the undeliverable distributions were
made, the amounts in respect of undeliverable distributions shall become unrestricted Liquidating
Trust Assets and shall be redistributed to the Beneficiaries after reserving as necessary for payment
of Liquidating Trust Expenses. Such Holder shall be deemed to have forfeited its right to any
reserved and future distributions from the Liquidating Trust and any Liquidating Trust Interests
held by such Holder shall be deemed cancelled, and the Claims of such Holder shall be forever
barred without need for a further order by the Bankruptcy Court (notwithstanding any applicable
federal or state escheatment, abandoned, or unclaimed property laws to the contrary).

4.9. Tax Forms. As a condition to the receipt of any distribution, the Holder of an Allowed
Claim shall complete and return to the Liquidating Trust the appropriate Form W-8 or Form W-9,
as applicable. In the event a Holder of Claim fails to complete and return to the Liquidating Trust
the appropriate Form W-8 or Form W-9 within ninety (90) days of the request by the Liquidating
Trust (which request may be made via any means of communication, including, without limitation,
via email) for the completion and return to it of the appropriate form, then such Holder shall be
deemed to have forfeited its right to any reserved and future distributions from the Liquidating
Trust and any Liquidating Trust Interests held by such Holder shall be deemed cancelled, and such
Holder no longer be a Beneficiary, and the Claims of such Holder shall be forever barred without
further order of the Bankruptcy Court. The forfeited distributions shall become unrestricted
Liquidating Trust Assets and shall be redistributed to the Beneficiaries after reserving as necessary
for payment of Liquidating Trust Expenses and otherwise in compliance with the Plan and the
Liquidating Trust Agreement.

4.10. Manner of Payment. At the option of the Liquidating Trustee, any Cash payment to
be made under the Plan and this Agreement may be made by check or wire transfer or such other
manner as the Liquidating Trustee deems appropriate.

4.11. Compliance with Tax and Other Statutory Requirements. As further contemplated by
Article XI herein, the Liquidating Trustee shall comply with all tax withholding reporting
requirements and any other statutory requirements imposed on it and the Liquidating Trust by any
Governmental Unit or any other applicable law, and all of the Liquidating Trustee’s actions and
distributions pursuant to the Plan and this Agreement shall be subject to such withholding, reporting
and any other statutory requirements. Any taxes withheld and deposited with the appropriate
Governmental Unit shall be treated as if distributed to the applicable Holder for purposes of
determining the distributions to which such Holder is entitled to receive. Notwithstanding any
provision herein to the contrary, the Liquidating Trustee shall be authorized to take all actions
necessary or appropriate to comply with such withholding and reporting requirements, including: (i)
liquidating a portion of the distribution to be made under the Plan and this Agreement to generate
sufficient funds to pay applicable withholding taxes, (ii) withholding distributions pending receipt of
information necessary to facilitate such distributions, (iii) establishing any other mechanisms the
Liquidating Trustee believes are reasonable and appropriate, or (iv) obtaining, if such information is
not already in the possession of the Liquidating Trust, (A) in the case of a Holder domiciled in the
United States of America (“U.S.”), a properly executed IRS Form W-9, and (B) in the case of a non-
U.S. Holder, a properly executed applicable IRS Form W-8, and (C) any other form(s) required by




Case 2:23-bk-14154-SK Doc 891 Filed 03/21/24 Entered 03/21/24 13:30:24 Desc
Main Document  Page 93 of 132

any applicable law (or in each of the cases of clauses (A) and (B) above, such Holder otherwise
establishes eligibility for an exemption). The Liquidating Trust shall have the right, but not the
obligation, to allocate all distributions made under the Plan and this Agreement in compliance with
applicable wage garnishments, alimony, child support, and other spousal awards, liens, and
encumbrances. For tax purposes, the Liquidating Trust shall treat any Holder of a wage-related claim
as “single with no deductions,” irrespective of any prior or current designation on the books and
records of the Debtor.

4.12. Allocations. Distributions in respect of Allowed Claims shall be allocated first to the
principal amount of such Claims (as determined for federal income tax purposes) and then, to the
extent the consideration exceeds the principal amount of the Claims, to any portion of such Claims
for accrued but unpaid interest as Allowed herein or under the Plan.

4.13. No Postpetition Interest on Claims. Unless otherwise specifically provided for in an
order of the Bankruptcy Court, the Plan, or the Confirmation Order, or specifically required by
applicable bankruptcy law, the Internal Revenue Code or equivalent state law, postpetition interest
shall not accrue or be paid on any Claim, and no Holder of a Claim shall be entitled to interest
accruing on or after the Petition Date on any such Claim.

4.14. Setoffs and Recoupment. The Liquidating Trustee may, but shall not be required to,
set off against or recoup any payments or distributions to be made pursuant to the Plan and this
Agreement in respect of any Claims of any nature whatsoever that the Debtor or the Liquidating
Trust may have against the claimant, but neither the failure to do so nor the allowance of any Claim
hereunder shall constitute a waiver or release by the Liquidating Trust of any such Claim it may
have against the Holder of such Claim.

4.15. U.S. Trustee Fees and Reports. After the Effective Date, the Liquidating Trustee shall
pay as an expense of the Liquidating Trust all fees incurred under 28 U.S.C. § 1930(a)(6) by reason
of the Liquidating Trust’s disbursements as required under the Plan and Confirmation Order until
the Chapter 11 Case is closed. After the Effective Date, the Liquidating Trust shall prepare and serve
on the Office of the U.S. Trustee such quarterly disbursement reports for the Liquidating Trust as
required by the U.S. Trustee for as long as the Chapter 11 Case remains open.

4.16. Claims Paid or Pavyable by Third Parties.

4.16.1. Claims Paid by Third Parties. If an Allowed Claim is paid in full by a party
from a source that is not the Debtor or the Liquidating Trust, such Claim shall be Disallowed
without an objection having to be Filed and without any further notice to, or action, order, or
approval of, the Bankruptcy Court. In the event that such Claim also has received a distribution
from the Liquidating Trust, the Holder of such Claim shall, to the extent such Holder’s total
recovery on account of such Claim received from both the third party and under the Plan exceeds
the amount of such Claim as of the date of any distribution made by the Liquidating Trust to such
Holder under the Plan, repay or return to the Liquidating Trust the amount of such excess within
fourteen (14) days of receipt thereof. The failure of such Holder to timely repay or return such
distribution shall result in the Holder owing the Liquidating Trust interest at the Federal Judgment
Rate on such amount owed for each Business Day after the 14-day grace period specified above
until the amount is repaid.
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4.16.2. Claims Payable by Third Parties. No distributions under the Plan and this
Agreement shall be made on account of an Allowed Claim that is payable pursuant to any insurance
policies of the Debtor until the Holder of such Allowed Claim has exhausted all remedies with respect
to such insurance policy. To the extent that one or more of the Debtor’s insurers agrees to pay in full
or in part a Claim (if and to the extent adjudicated by a court of competent jurisdiction or otherwise
settled), then immediately upon the agreement of such insurer(s), the applicable portion of such Claim
may be expunged without a Claims objection having to be Filed and without any further notice to, or
action, order, or approval of, the Bankruptcy Court.

4.17. Insurance. Subject to the Plan, the Liquidating Trustee shall use Liquidating Trust
Assets in the Liquidating Trustee’s reasonable business judgment to maintain customary insurance
coverage, if available, for the protection of the Persons or Entities serving as Liquidating Trustee
or administrator of the Liquidating Trust on and after the Effective Date.

ARTICLE V
BENEFICIARIES

5.1.  Incidents of Ownership. The Beneficiaries shall be the sole beneficiaries of the
Liquidating Trust and the Liquidating Trust Assets, and the Liquidating Trustee shall retain only
such incidents of ownership as are necessary to undertake the actions and transactions authorized
in this Agreement, the Plan, and the Confirmation Order.

5.2. Trust Beneficial Interests. Each Holder of an Allowed General Unsecured Claim that
has not been paid in full by the Debtor under the terms of the Plan and this Agreement (“Unpaid
Allowed General Unsecured Claim”) shall be entitled to receive its Pro Rata share of beneficial
interests, which shall equal the ratio (expressed as a percentage) of the amount of such Holder’s
Unpaid Allowed General Unsecured Claim to the aggregate amount of all Unpaid Allowed General
Unsecured Claims.

5.3.  Interest Beneficial Only. The ownership of a beneficial interest in the Liquidating
Trust shall not entitle any Beneficiary or the Debtor to: (a) any title in or to the Liquidating Trust
Assets, (b) any right to call for a partition or division of such assets, or (¢) require an accounting,
except as specifically provided herein or in the Plan.

5.4. Register of Beneficiaries. The Liquidating Trustee shall maintain at all times a
register of the names, distribution addresses, amounts of asserted and Allowed Claims, and the
ratable interests in the Liquidating Trust of the Beneficiaries, with such register permitted to be the
Claims Register, as the same may be updated from time to time at the direction of the Liquidating
Trustee in the ordinary course of administering the Liquidating Trust. The initial Claims Register
shall be delivered to the Liquidating Trustee by the Debtor and shall be based on the list of Holders
of unpaid Claims maintained by the Claims Agent as of the Effective Date. All references in this
Agreement to Holders of beneficial interests in the Liquidating Trust shall be read to mean Holders
of record as set forth in the Claims Register, as maintained by the Liquidating Trustee. The
Liquidating Trustee may utilize the Claims Agent, or any other retained professional, to maintain
the Claims Register.
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5.5. Evidence of Beneficial Interest. Ownership of a beneficial interest in the
Liquidating Trust or the Liquidating Trust Assets shall not be evidenced by any certificate,
security, or receipt, or in any other form or manner whatsoever, except as maintained on the books
and records of the Liquidating Trust by the Liquidating Trustee. The Liquidating Trustee may rely
on the Claims register maintained by the clerk of the Bankruptcy Court or the Claims Register.

5.6.  Transfer of Beneficial Interests Prohibited. Beneficial interests in the Liquidating
Trust and the Liquidating Trust Assets shall be nontransferable except upon death of the interest
holder or by operation of law. In the event a transfer is made other than upon death or operation
of law, such transfer shall be null and void. In the event of a permitted transfer, the transferee shall
be required to timely file with the Bankruptcy Court and serve upon the Liquidating Trustee a
notice pursuant to Bankruptcy Rule 3001(e)(2).

5.7. Absolute Owners. The Liquidating Trustee may deem and treat any Beneficiary
reflected as the owner of a beneficial interest on the Claims Register as the absolute owner thereof
for the purposes of receiving distributions and payments on account thereof, for federal and state
income tax purposes, and for all other purposes whatsoever.

5.8. Change of Address. A Beneficiary may, after the Effective Date, select an alternative
distribution address by serving a notice upon the Liquidating Trustee (either directly or through
the Claims Agent) that identifies such alternative distribution address. Absent such notice, the
Liquidating Trustee shall not recognize any such change of distribution address. Such notification
shall be effective only upon receipt by the Liquidating Trustee.

5.9.  Effect of Death, Dissolution, Incapacity, or Bankruptcy of Beneficiary. The death,
dissolution, incapacity, or bankruptcy of a Beneficiary during the term of the Liquidating Trust
shall not operate to terminate the Liquidating Trust during the term of the Liquidating Trust nor
shall it entitle the representative or creditors of such deceased, incapacitated or bankrupt
Beneficiary to an accounting or to take any action in any court or elsewhere for the distribution of
the Liquidating Trust Assets or for a partition thereof, nor shall it otherwise affect the rights and
obligations of the Beneficiary under this Agreement or such Beneficiary’s interests in the
Liquidating Trust or the Liquidating Trust Assets.

5.10. Standing. Except as expressly provided in this Agreement, the Plan, or the
Confirmation Order, a Beneficiary does not have standing to direct the Liquidating Trustee to do
or not to do any act or to institute any action or proceeding at law or in equity against any party
upon or with respect to the Liquidating Trust Assets.

ARTICLE VI
THIRD PARTY RIGHTS AND LIMITATION OF LIABILITY

6.1.  Standard of Care; Exculpation. Neither the Liquidating Trustee, nor any director,
officer, member, affiliate, employee, employer, professional, successor, assign, agent, or
representative of the Liquidating Trustee acting in such capacity (each, an “Exculpated Party” and
collectively, the “Exculpated Parties™) shall be liable for any losses, claims, damages, liabilities,
obligations, settlements, proceedings, suits, judgments, causes of action, litigation, actions, or
investigations (whether civil or administrative and whether sounding in tort, contract or otherwise),
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penalties, costs, and expenses, including reasonable fees and disbursements (collectively referred to
herein as “Losses”), whether or not in connection with litigation in which any Exculpated Party is a
party, or enforcing this Agreement (including these exculpation provisions), as and when imposed
on an Exculpated Party, incurred, caused by, relating to, based upon or arising out of (directly or
indirectly) the Liquidating Trustee’s execution, delivery, and acceptance of or the performance or
nonperformance of its powers, duties, and obligations under this Agreement, the Plan, or the
Confirmation Order, or as may arise by reason of any action, omission, or error of an Exculpated
Party; provided, however, that the foregoing limitation shall not apply to any Losses found in a final
judgment by a court of competent jurisdiction (not subject to further appeal or review) to have
resulted primarily and directly from the fraud, self-dealing, gross negligence or willful misconduct
of such Exculpated Party. Every act taken or omitted, power exercised, or obligation assumed by the
Liquidating Trust or any Exculpated Party pursuant to the provisions of this Agreement shall be held
to be taken or omitted, exercised, or assumed, as the case may be, by the Liquidating Trust or any
Exculpated Party acting for and on behalf of the Liquidating Trust and not otherwise; provided,
however, that none of the foregoing Entities or Persons are deemed to be responsible for any other
such Entities’ or Persons’ actions or inactions. Except as provided in the first proviso of the first
sentence of this Section 6.1, every person, firm, corporation, or other Entity contracting or
otherwise dealing with or having any relationship with the Liquidating Trust or any Exculpated
Party shall have recourse only to the Liquidating Trust Assets for payment of any liabilities or other
obligations arising in connection with such contracts, dealings, or relationships, and the Liquidating
Trust and the Exculpated Parties shall not be individually liable therefore. Except as provided in the
first proviso of the first sentence of this Section 6.1, any liability of the Liquidating Trustee under
this Agreement will be limited to the amount of annual fees paid to the Liquidating Trustee. Without
limiting the foregoing, the Liquidating Trustee shall be entitled to the benefits of the limitation of
liability and exculpation provisions set forth in the Plan and Confirmation Order.

6.2. Indemnification.

6.2.1. The Liquidating Trustee, and any director, officer, member, affiliate, employee,
employer, professional, successor, assign, agent, or representative of the Liquidating Trustee (each,
an “Indemnified Party” and collectively, the “Indemnified Parties™) shall be defended, held
harmless, and indemnified from time to time by the Liquidating Trust against any and all Losses,
including, without limitation, the costs for counsel or others in investigating, preparing, defending,
or settling any action or claim, whether or not in connection with litigation in which any Indemnified
Party is a party, or enforcing this Agreement (including these indemnity provisions), as and when
imposed on the Indemnified Party, incurred, caused by, relating to, based upon or arising out of
(directly or indirectly) the Liquidating Trustee’s execution, delivery, and acceptance of, or the
performance or nonperformance of its powers, duties, and obligations under this Agreement, the
Plan, or the Confirmation Order, or as may arise by reason of any action, omission, or error of an
Indemnified Party; provided, however, such indemnity shall not apply to any such Losses to the
extent it is found in a final judgment by a court of competent jurisdiction (not subject to further
appeal or review) to have resulted primarily and directly from the fraud, self-dealing, gross
negligence, or willful misconduct of such Indemnified Party. Satisfaction of any obligation of the
Liquidating Trust arising pursuant to the terms of this Section 6.2 shall be payable only from the
Liquidating Trust Assets, shall be advanced prior to the conclusion of such matter and such right to
payment shall be prior and superior to any other rights of Beneficiaries to receive a distribution of
the Liquidating Trust Assets.
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6.2.2. The Liquidating Trust shall promptly pay to the Indemnified Party the expenses set
forth in Subsection 6.2.1. above upon submission of invoices therefore on a current basis. Each
Indemnified Party hereby undertakes, and the Liquidating Trust hereby accepts its undertaking, to
repay any and all such amounts so paid by the Liquidating Trust if it shall ultimately be determined
that such Indemnified Party is not entitled to be indemnified therefore under this Agreement.

6.3. No Liability for Acts of Successor/Predecessor Trustees. Upon the appointment of a
successor Liquidating Trustee and the delivery of the Liquidating Trust Assets to the successor
Liquidating Trustee, the predecessor Liquidating Trustee and any director, officer, affiliate,
employee, employer, professional, agent, or representative of the predecessor Liquidating Trustee
shall have no further liability or responsibility with respect thereto. A successor Liquidating Trustee
shall not be liable for the acts or omissions of any predecessor Liquidating Trustee, unless a
successor Liquidating Trustee expressly assumes such responsibility in writing. A predecessor
Liquidating Trustee shall have no liability for the acts or omissions of any immediate or subsequent
successor Liquidating Trustee for any events or occurrences subsequent to the cessation of its role
as Liquidating Trustee.

6.4. Reliance by Trustee on Documents or Advice of Counsel or Other Professionals.
Except as otherwise provided in this Agreement, the Liquidating Trustee, any director, officer,
member, affiliate, employee, employer, professional, agent, or representative of the Liquidating
Trustee may rely, and shall be protected from liability for acting or failing to act, upon any
resolution, certificate, statement, instrument, opinion, report, notice, request, consent, order, or
other paper or document reasonably believed by the Liquidating Trustee to be genuine and to
have been presented by an authorized party. The Liquidating Trustee shall not be liable for any
action taken or omitted or suffered by the Liquidating Trustee in reasonable reliance upon the
advice of counsel or other professionals engaged by the Liquidating Trustee in accordance with
this Agreement. The Liquidating Trustee shall be fully indemnified by the Liquidating Trust for
or in respect of any action taken, suffered, or omitted by it and in accordance with such advice or
opinion.

6.5. No Liability for Good Faith Error of Judgment. The Liquidating Trustee shall not be
liable for any error of judgment made in good faith, unless it shall be finally determined by a final
judgment of a court of competent jurisdiction (not subject to further appeal or review) that the
Liquidating Trustee was grossly negligent in ascertaining the pertinent facts.

6.6.  Survival. The provisions of this Article VI shall survive the termination of this
Agreement and the death, resignation, removal, liquidation, dissolution, or replacement of the
Liquidating Trustee.

ARTICLE VII
SELECTION, REMOVAL, AND COMPENSATION OF TRUSTEE
7.1.  Initial Trustee. The initial Liquidating Trustee shall be Peter Hurwitz.

7.2.  Term of Service. The Liquidating Trustee shall serve until: (a) the completion of
all the Liquidating Trustee’s duties, responsibilities, and obligations under this Agreement and
the Plan; (b) termination of the Liquidating Trust in accordance with this Agreement; or (c) the
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Liquidating Trustee’s death, dissolution, incapacitation, resignation, or removal, as set forth
herein.

7.3.  Resignation or Removal of Trustee. The Liquidating Trustee may resign at any time
upon thirty (30) days’ prior written notice filed with the Bankruptcy Court; provided, however,
that such resignation shall only become effective upon the appointment of a permanent or interim
successor Liquidating Trustee. A successor Liquidating Trustee shall be appointed by the
Bankruptcy Court based upon submissions from interested parties (including the resigning
Liquidating Trustee or any Beneficiary). Any Person serving as Liquidating Trustee may be
removed by order of the Bankruptcy Court at any time for cause, including, without limitation,
incapacity, or failure, or refusal to perform his duties under the Plan, this Agreement, and the
Confirmation Order. Any party in interest, on notice and hearing before the Bankruptcy Court,
may seek removal of the Liquidating Trustee for cause. The Bankruptcy Court shall hear and
finally determine any dispute arising out of this Section 7.3. In the event of resignation, removal,
death, or incapacity of the Liquidating Trustee, the Bankruptcy Court shall designate another
Person or Entity to serve as Liquidating Trustee and thereupon the successor Liquidating Trustee
shall become fully vested with all of the rights, powers, duties, and obligations of the predecessor
Liquidating Trustee, and all responsibilities of the predecessor Liquidating Trustee relating to the
Liquidating Trust shall be terminated; provided, however, that on the date the Chapter 11 Case is
closed, to the extent the Liquidating Trustee still has outstanding duties, responsibilities, and
obligations under this Agreement and the Plan (pursuant to Section 7.2(a) above), no successor to
the then-current Liquidating Trustee need be designated at that time.

7.4.  Powers and Duties of Successor Trustee. A successor Liquidating Trustee shall
have all of the rights, privileges, powers, and duties of the predecessor Liquidating Trustee under
this Agreement and the Plan.

7.5.  Trust Continuance. The death, dissolution, liquidation, resignation, or removal of
the Liquidating Trustee shall not terminate the Liquidating Trust or revoke any existing agency
created by the Liquidating Trustee pursuant to this Agreement or invalidate any action theretofore
taken by the Liquidating Trustee, and the provisions of this Agreement shall be binding upon and
inure to the benefit of the successor Liquidating Trustee and all its successors or assigns.

7.6.  Compensation of Trustee. Beginning on the Effective Date, subject to the Plan and
this Agreement, the Liquidating Trustee shall be employed and compensated on a monthly basis
at $10,000 per month, plus 5% of the net cash recovered by the Liquidating Trustee. The
Liquidating Trustee shall also be compensated for all reasonable fees incurred in the performance
of the Liquidating Trustee’s duties hereunder and shall also be reimbursed for all documented
actual, reasonable and necessary out-of-pocket expenses incurred in the performance of the
Liquidating Trustee’s duties hereunder. Any successor to the Liquidating Trustee shall also be
entitled to reasonable compensation and reimbursement of reasonable out-of-pocket expenses in
connection with the performance of its duties; provided, however, that such compensation may be
different from the terms provided herein and in any event shall be approved by order of the
Bankruptcy Court prior to the retention of any subsequent Liquidating Trustee.

7.7.  Fiduciary Duties. Notwithstanding anything in this Agreement to the contrary, the
Liquidating Trustee shall always act consistently with, and not contrary to, the purpose of the
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Liquidating Trust as set forth in this Agreement, the Plan, and Confirmation Order, and shall exercise
his or her responsibilities accordingly; provided, however, that the Liquidating Trustee shall not owe
fiduciary obligations to any individual Beneficiary, creditor, individual holder of a claim or interest,
or defendants or potential defendants of Causes of Action in their capacities as such, it being the intent
of such fiduciary duties to ensure that the Liquidating Trustee’s obligations are to maximize the value
of the Liquidating Trust Assets, including the Causes of Action. For the avoidance of doubt, any
fiduciary duty of the Liquidating Trustee shall be to the total body of Beneficiaries, as a collective
whole.

ARTICLE VIII
TRUST RIGHTS AND OBLIGATIONS

8.1.  Tax Obligations. As further described in Article XI herein, the Liquidating Trustee
shall administer the Liquidating Trust’s tax obligations, including: (a) filing tax reports and return
in accordance with applicable Treasury Regulations; provided, however, that notwithstanding any
other tax-related provision in either this Agreement, the Plan, or the Confirmation Order, the
Liquidating Trustee, in his or her sole discretion, shall have the authority to determine the tax
treatment for the Liquidating Trust, including without limitation, the determination of whether the
Liquidating Trust is taxed as a disputed ownership fund; (b) requesting, if necessary, an expedited
determination of any unpaid tax liability of the Liquidating Trust for all taxable periods of the
Liquidating Trust through the dissolution of the Liquidating Trust, as determined under section
505(b) of the Bankruptcy Code and applicable tax laws; and (c) representing the interest and
account of the Liquidating Trust before any taxing authority in all matters including, without
limitation, any action, suit, proceeding or audit.

8.2. Reporting and Filing Requirements. Within sixty (60) days after the last day of each
calendar quarter in which the Liquidating Trust shall remain in existence, the Liquidating Trustee
shall file a report with the Bankruptcy Court of all Liquidating Trust Assets held and received by
the Liquidating Trust, all Available Trust Cash disbursed to Beneficiaries, and all fees, income, and
expenses related to the Liquidating Trust during the preceding period calendar quarter.

8.3.  Further Compliance. The Liquidating Trustee shall also timely prepare, file and
distribute such additional statements, reports, and submissions as may be necessary to cause the
Liquidating Trust and the Liquidating Trustee to be in compliance with applicable law. The
Liquidating Trust shall comply with all withholding and reporting requirements imposed by any
federal, state, or local taxing authority, and all distributions made by the Liquidating Trust shall
be subject to any such withholding and reporting requirements.

ARTICLE IX
MAINTENANCE OF BOOKS AND RECORDS

9.1.  On the Effective Date, the Liquidating Trust shall: (a) to the extent provided for in
the Plan, take possession of all books, records, and files of the Debtors and its Estates, in all forms
including electronic and hard copy, other than the documents of the Debtors’ professionals; and (b)
provide for the retention and storage of such books, records, and files until such time as the
Liquidating Trustee determines, in his or her sole discretion and in accordance with this Agreement,
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that retention of same is no longer necessary or required. Upon the Effective Date, the Liquidating
Trust and the Liquidating Trustee will inure to the privilege held by the Debtors with respect to
such documents (whether electronic or hard copy) and information and shall have the ability to
enforce and/or waive such privilege.

9.2. The Liquidating Trustee shall maintain books and records containing a description of
all property from time to time constituting the Liquidating Trust Assets and keep an accounting of
all receipts and disbursements. Except as expressly provided in this Agreement, the Plan, or the
Confirmation Order, or as may be required by applicable law (including securities law), nothing
in this Agreement is intended to require the Liquidating Trust to file any accounting or seek
approval of any court with respect to the administration of the Liquidating Trust, or as a condition
for making any payment or distribution out of the Liquidating Trust Assets.

9.3. Individual Beneficiaries shall have the right upon sixty (60) days’ prior written
notice delivered to the Liquidating Trustee to inspect the Liquidating Trust’s books and records,
including the Claims Register, provided such Beneficiary shall have: (i) entered into a confidentiality
agreement in form and substance reasonably satisfactory to the Liquidating Trustee, and (ii) agreed
to pay all costs related to such inspection. Satisfaction of the foregoing condition notwithstanding, if
the Liquidating Trustee determines in good faith that the inspection of the Liquidating Trust’s books
and records, including the Claims Register, by any Beneficiary would be detrimental to the
Liquidating Trust or violate or waive any privilege held by the Debtors or the Liquidating Trust or
any confidentiality obligation of the Debtors or the Liquidating Trust with respect to the books and
records or related to such documents, including without limitation, work product privilege, the
Liquidating Trustee may deny such request for inspection.

ARTICLE X
DURATION OF TRUST

10.1.  Duration. The Liquidating Trust shall become effective upon the Effective Date of
the Plan, and the Liquidating Trust, the terms of this Agreement and its provisions herein shall
remain and continue in full force and effect until the Liquidating Trust is terminated in accordance
with this Agreement.

10.2. Termination. Subject to the Plan and the Confirmation Order, the Liquidating Trustee
shall be discharged and the Liquidating Trust shall be terminated, at such time as all of the following
conditions have been met: (a) all Disputed Claims have been resolved, (b) all of the Liquidating
Trust Assets have been liquidated or abandoned, (c) all duties and obligations of the Liquidating
Trustee hereunder and in the Plan have been fulfilled, (d) all distributions required to be made by the
Liquidating Trust under the Plan, the Confirmation Order, and this Agreement have been made, and
(e) the Chapter 11 Case has been closed. However, in no event shall the Liquidating Trust be
dissolved later than five (5) years from the Effective Date unless the Bankruptcy Court, upon motion
by the Liquidating Trustee, determines that a fixed period extension is necessary to facilitate or
complete the liquidation, recovery, and distribution of the Liquidating Trust Assets to the
Beneficiaries. The Liquidating Trustee may seek such an extension, or a series of extensions, as
the Liquidating Trustee reasonably deems necessary in his or her sole discretion.
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10.3. Continuance of Trust for Winding Up. After the termination of the Liquidating Trust
and for the purpose of liquidating and winding up the affairs of the Liquidating Trust, the
Liquidating Trustee shall continue to act as such until the Liquidating Trustee’s duties under this
Agreement have been fully performed, including, without limitation, such post-distribution tasks as
necessary to windup the affairs of the Liquidating Trust. Upon a motion by the Liquidating Trustee,
the Bankruptcy Court may enter an order relieving the Liquidating Trustee, its agents and
employees of any further duties, discharging, and releasing the Liquidating Trustee. After the
termination of the Liquidating Trust, the Liquidating Trustee shall retain for a period of six (6)
months the books, records, Beneficiary lists, and certificates and other documents and files which
shall have been delivered to or created by the Liquidating Trustee. At the Liquidating Trustee’s
discretion, all of such records and documents may, but need not be, destroyed at any time after six
(6) months from the completion and winding up of the affairs of the Liquidating Trust, except for
any such records and documents that the Liquidating Trustee reasonably believes in his or her sole
discretion must be retained for a longer duration. Except as otherwise specifically provided herein,
upon the discharge of all liabilities of the Liquidating Trust and after final distributions of the
Liquidating Trust are made, the Liquidating Trustee shall have no further duties or obligations
hereunder. For the avoidance of doubt, the limitations on liability and indemnification rights
contained in this Agreement shall apply to any actions taken by the Liquidating Trustee and his
professionals during the course of winding up the affairs of the Liquidating Trust.

ARTICLE XI
TAX TREATMENT OF THE TRUST

11.1. Intention of Parties to Establish Grantor Trust. This Agreement is intended to create
a grantor trust for U.S. federal income tax purposes and, to the extent provided by law, shall be
governed and construed in all respects as a grantor trust. For all federal income tax purposes, the
Beneficiaries of the Liquidating Trust will be treated as grantors and owners thereof and it is
intended that the Liquidating Trust be classified as a liquidation trust under 26 C.F.R.§ 301.7701—
4 and that the Liquidating Trust is owned by the Beneficiaries. Accordingly, for federal income tax
purposes, it is intended that the Beneficiaries be treated as if they had received a Distribution of an
undivided interest in the Liquidating Trust Assets and then contributed such interests to the
Liquidating Trust. Accordingly, the Liquidating Trustee shall, in an expeditious but orderly manner,
and in each instance as soon as practicable, and pursuant to the terms of this Agreement, the Plan,
and the Confirmation Order, (i) liquidate and convert to Cash the Liquidating Trust Assets,
including resolving any Causes of Action, (ii) validate and resolve all Disputed Claims, (iii) finalize
all Allowed Claims, (iv) make timely Distributions to the Beneficiaries pursuant to the Plan, and
(v) not unduly prolong the Liquidating Trust’s duration. The Liquidating Trust shall not be deemed
a successor-in-interest of the Debtor for any purpose other than as specifically set forth in this
Agreement, the Plan, or the Confirmation Order.

11.2. Tax Returns. Notwithstanding anything to the contrary contained in either the Plan or
the Confirmation Order, the Liquidating Trustee shall cause the preparation and filing of tax returns
for the Liquidating Trust.

11.3. Treatment as a Disputed Ownership Fund. Subject to definitive guidance from the IRS
or a court of competent jurisdiction to the contrary (including the receipt by the Liquidating Trustee




Case 2:23-bk-14154-SK Doc 891 Filed 03/21/24 Entered 03/21/24 13:30:24 Desc
Main Document  Page 102 of 132

of a private letter ruling if the Liquidating Trustee so requests one, or the receipt of an adverse
determination by the IRS upon audit if not contested by the Liquidating Trustee), the Liquidating
Trustee (i) may timely elect to treat the Liquidating Trust and/or any Liquidating Trust Assets as a
“disputed ownership fund” governed by Treas. Reg. § 1.468B-9, and (ii) to the extent permitted by
applicable law, shall report consistently for state and local income tax purposes. If a “disputed
ownership fund” election is made, all parties (including the Liquidating Trustee and Beneficiaries)
shall report for United States federal, state and local income tax purposes consistently with the
foregoing.

11.4. Modification of Tax Status. Notwithstanding anything herein to the contrary, the
Liquidating Trustee may, at any time, modify the tax status of the Liquidating Trust so that the
Liquidating Trust is treated in any manner elected by the Liquidating Trustee, including without
limitation, as an “Investment Trust” within the meaning of Treasury Regulation section 301.7701-
4(c) or a “Disputed Ownership Fund” within the meaning of Treasury Regulation section 1.468B9
(or other separately taxable entity) for tax purposes.

11.5. Determination of Taxes. The Liquidating Trustee may request an expedited
determination of any local, state and/or federal taxes of the Debtors or of the Liquidating Trust,
under Bankruptcy Code Section 505(b) for all returns filed for, or on behalf of, the Debtor and the
Liquidating Trust for all taxable periods through the dissolution of the Liquidating Trust, and to
take any and all action necessary to obtain payment of any tax refund(s) due to the Debtors, their
Estates and/or the Liquidating Trust.

11.6. Filing, Reporting, Withholding. The Liquidating Trustee shall be responsible for filing
all federal, state, local and foreign tax returns for the Debtors and the Liquidating Trust. The
Liquidating Trust shall comply with all withholding and reporting requirements imposed by any
federal, state, local, or foreign taxing authority, and all Distributions made by the Liquidating Trust
shall be subject to any such withholding and reporting requirements. The Liquidating Trustee is also
authorized to make tax elections on behalf of the Liquidating Trust and/or the Debtors.

11.7. Payment of Tax Obligations. The Liquidating Trust shall be responsible for payment,
out of Liquidating Trust Assets, of any taxes imposed on the Debtors, the Liquidating Trust, or the
Liquidating Trust Assets.

ARTICLE XII
WIND-DOWN

12.1. Wind-Down of Debtors. In addition to the Liquidating Trustee’s rights and duties with
respect to the Liquidating Trust as set forth herein, on and after the Effective Date, the Liquidating
Trustee shall also have the power and authority to take any action necessary to wind down the
Estate, taking into account any applicable requirements to maintain the existence of the Debtors in
order to collect and liquidate the Liquidating Trust Assets.
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ARTICLE XIII
MISCELLANEOUS

13.1. Jurisdiction. The Bankruptcy Court shall have jurisdiction to resolve any and all
controversies, suits and issues that may arise in connection therewith, including, without
limitation, the Liquidating Trust and this Agreement, or any entity’s obligations incurred in
connection herewith, including without limitation, any action against the Liquidating Trust, the
Liquidating Trustee, or any professional retained by the Liquidating Trust or the Liquidating
Trustee, in each case in its capacity as such. Each party to this Agreement hereby irrevocably
consents to the exclusive jurisdiction and venue of the Bankruptcy Court in any action to enforce,
interpret or construe any provision of this Agreement or of any other agreement or document
delivered in connection with this Agreement, and also hereby irrevocably waives any defense of
improper venue, forum non conveniens or lack of personal jurisdiction to any such action brought
in the Bankruptcy Court. Each party further irrevocably agrees that any action to enforce, interpret,
or construe any provision of this Agreement will be brought only in the Bankruptcy Court. Each
party hereby irrevocably consents to the service by certified or registered mail, return receipt
requested, of any process in any action to enforce, interpret or construe any provision of this
Agreement.

13.2. Amendments. The Liquidating Trustee may seek Bankruptcy Court approval to
modify, supplement, or amend this Agreement in any way that is not inconsistent with the Plan or
the Confirmation Order.

13.3. Cumulative Rights and Remedies. The rights and remedies provided in this
Agreement are cumulative and are not exclusive of any rights under law or in equity.

13.4. Limitation on Transferability. A beneficial interest in the Liquidating Trust shall be
non-assignable and non-transferable except upon death of the interest holder or by operation of law.
An assignment or transfer shall not be effective until appropriate notification and proof thereof
(satisfactory to the Liquidating Trustee in his or her sole discretion) is submitted to the Liquidating
Trustee, and the Liquidating Trustee may continue to pay all amounts to or for the benefit of the
assigning or transferring Beneficiary until receipt of proper (and acceptable) notification and proof
of assignment or transfer. The Liquidating Trustee may rely upon such proof without the
requirement of any further investigation. The Liquidating Trustee, in his or her sole discretion, may
require any assignment or transfer agreement to be formally filed on the docket with the Bankruptcy
Court prior to any decision by the Liquidating Trustee that such assignment or transfer will be valid
and accepted.

13.5. Notices. All notices to be given to Beneficiaries may be given by ordinary mail, or
may be delivered personally, to the Holders at the addresses appearing on the books or the Claims
Register kept by the Liquidating Trust. Any notice or other communication which may be, or is
required, to be given, served, or sent to the Liquidating Trustee shall be in writing and shall be sent
by registered or certified U.S. mail, return receipt requested, postage prepaid, or transmitted by
hand delivery or e-mail or facsimile (if receipt is confirmed) addressed as follows:
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If to the Liquidating Trustee:

Peter Hurwitz, Not in His Individual Capacity, but Solely as Liquidating Trustee of the
Ittella Liquidating Trust

c/o Dundon Advisers LLC

440 Mamaroneck Avenue, Suite 507

Harrison NY 10528

Telephone: (914) 523-0227

Facsimile: (212) 202-4437

Email: ph@dundon.com

with a copy to Counsel to the Liquidating Trustee:

If to the Debtors:

Edward Bidanset, CRO

39W372 W Curtis Sq

Geneva, IL 60134

Telephone: (312) 330-0938
Email: Edbidanset@outlook.com

with a copy to Counsel to the Debtors:

David L. Neale

Todd M. Arnold

Robert M. Carrasco

Levene, Neale, Bender, Yoo & Golubchik L.L.P.

2818 La Cienega Avenue

Los Angeles, California 90034

Telephone: (310) 229-1234

Facsimile: (310) 229-1244

Email: DLN@LNBYG.COM; TMA(@LNBYG.COM; RMC@LNBYG.COM

If to a Beneficiary: To the name and distribution address set forth in the Claims Register
with respect to such Beneficiary.

The parties to this Agreement may designate in writing (with email being an acceptable method of
communication) from time to time other and additional places to which notices may be sent.

13.6. No Bond. Notwithstanding any state or other applicable law to the contrary, the
Liquidating Trustee (including any successor Liquidating Trustee) shall be exempt from giving
any bond or other security in any jurisdiction.

13.7. Governing Law. This Agreement shall be governed by and construed in accordance
with the laws of the State of California, without giving effect to conflicts of law principles.
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13.8. Successors and Assigns. This Agreement shall inure to the benefit of, and shall be
binding upon, the parties hereto and their respective successors and assigns.

13.9. No Execution. All funds in the Liquidating Trust shall be deemed in custodia legis
until such times as the funds have actually been paid to, or for the benefit of, a Beneficiary, and no
Beneficiary or any other Person or Entity can bind, pledge, encumber, execute upon, garnish, or
attach the Liquidating Trust Assets or the Liquidating Trust in any manner or compel payment
from the Liquidating Trust except by final order of the Bankruptcy Court.

13.10. Conflict with the Plan or Confirmation Order. To the extent that the terms of this
Agreement are inconsistent with the terms set forth in the Plan, then the terms of the Plan shall
govern and control. To the extent that the terms of this Agreement are inconsistent with the terms
set forth in the Confirmation Order, then the terms of the Confirmation Order shall govern and
control. To the extent that the terms set forth in the Plan are inconsistent with the terms of the
Confirmation Order, then the Confirmation Order shall govern and control.

13.11. References to the Plan and Confirmation Order. Unless otherwise expressly
specified herein, (i) whenever a provision hereof references, or is subject to, the Plan, such
provision shall also be deemed to reference, and is subject to, the Confirmation Order; and (ii)
whenever a provision hereof references, or is subject to, the Confirmation Order, such provision
shall also be deemed to reference, and is subject to, the Plan.

13.12. Severability. If any term, provision, covenant, or restriction contained in this
Agreement is held by a court of competent jurisdiction or other authority to be invalid, void,
unenforceable, or against its regulatory policy, the remainder of the terms, provisions, covenants,
and restrictions contained in this Agreement shall remain in full force and effect and shall in no
way be affected, impaired, or invalidated.

13.13. Further Assurances. From and after the Effective Date, the parties hereto covenant
and agree to execute and deliver all such documents and notices and to take all such further actions
as may reasonably be required from time to time to carry out the intent and purposes of this
Agreement, and to consummate the transactions contemplated hereby.

13.14. Integration. This Agreement, the Plan, and the Confirmation Order constitute the
entire agreement with, by and among the parties thereto, and there are no representations,
warranties, covenants, or obligations except as set forth herein, in the Plan, and in the Confirmation
Order. This Agreement, together with the Plan and the Confirmation Order, supersede all prior and
contemporaneous agreements, understandings, negotiations, and discussions, written or oral, of
the parties hereto, relating to any transaction contemplated hereunder. Except as otherwise
provided in this Agreement, the Plan, or Confirmation Order, nothing herein is intended or shall
be construed to confer upon or give any person other than the parties hereto and the Beneficiaries
any rights or remedies under or by reason of this Agreement.

13.15. Interpretation. The enumeration and Section headings contained in this Agreement
are solely for convenience of reference and shall not affect the meaning or interpretation of this
Agreement or of any term or provision hereof. Unless context otherwise requires, whenever used
in this Agreement the singular shall include the plural and the plural shall include the singular, and
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words importing the masculine gender shall include the feminine and the neuter, if appropriate, and
vice versa, and words importing persons shall include partnerships, associations, limited liability
companies, and corporations. The words herein, hereby, and hereunder and words with similar
import, refer to this Agreement as a whole and not to any particular section or subsection hereof
unless the context requires otherwise. Any reference to the “Liquidating Trustee” shall be deemed
to include a reference to the “Liquidating Trust” and any reference to the “Liquidating Trust” shall
be deemed to include a reference to the “Liquidating Trustee” except for provisions in which the
context otherwise requires.

13.16. Counterparts. This Agreement may be signed by the parties hereto in counterparts,
which, when taken together, shall constitute one and the same document. Delivery of an executed
counterpart of this Agreement by facsimile or email in pdf format shall be equally effective as
delivery of a manually executed counterpart.

IN WITNESS WHEREOF, the parties hereto have either executed and acknowledged
this Agreement or caused it to be executed and acknowledged on their behalf by their duly
authorized officers or representatives, all as of the date first above written.

DEBTORS: ITTELLA INTERNATIONAL LLC, ITTELLA’S CHEF, LLC, TATTOOED
CHEF, INC., MYJOJO, INC., NEW MEXICO FOOD DISTRIBUTORS, INC., KARSTEN
TORTILLA FACTORY, LLC, BCI ACQUISITION, INC., AND TTCF-NM HOLDINGS INC.

By:

Name:

Title:

LIQUIDATING TRUSTEE: PETER HURWITZ

By:

Name:

Title:

ITTELLA COMMITTEE (Through Counsel): LOEB & LOEB

By:

Name:

Title:
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NMFD COMMITTEE (Through Counsel): BRINKMAN LAW

By:

Name:

Title:
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EXHIBIT “«2”
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EXHIBIT “3”
[CLAIMS CHART]
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All numbers rounded. Ittella

NOTES ASSETS ASSETS

Chapter 7 Chapter 11 Chapter 7 | Chapter 11
Plan Plan

Cash $343,000( $ 3,438,292 $0! $0]
Unused Balance of GE Letter of Credit Funds Only applicable to Ittella. $435,900| $ 435,900 N/A N/A]

1,760,642 $0! $0]

»

Accounts Receivable Ittella - This represents 30% of this Debtor's gross accounts receivable in) $1,596,668
the amount of $5,322,227 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

NMEFD - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

Avoidance Actions

»

Potential Preference Causes of Action|Ittella - This represents 15% of this Debtor's gross transfers in the $4,487,368 6,311,055 $0, $0)
amount of $29,915,785.69 to non-insiders and Ittella Italy during the 90-
day look-back period under Section 547(b), which discounted amount is

intended to account for potential defenses under Section 547(c).

NMED - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

BCI - This represents 15% of this Debtor's gross transfers in the amount
of $4,469,068.11 to non-insiders during the 90-day look-back period
under Section 547(b), which discounted amount is intended to account
for potential defenses under Section 547(c).

Potential Mpac Claim|Only applicable to Ittella. TBD: TBD] N/A] N/A]
Estate Causes of Action TBD TBD| TBD TBD|
(other than Avoidance Actions)
Potential Value of Public Shell Only applicable to TCI. N/A| $ 25,000 N/A N/A
Potential Insurance Proceeds NMED - Low estimated recovery. The Debtor is seeking to recover TBD| $ 100,000 TBD TBD
between $100,000 and $1,039,064.08 representing the Administrative
Claim of Green Chili for defective product sold after the Petition Date.

$6,862,936

Chapter 7 Chapter 11 Chapter 7 | Chapter 11
Plan Plan
Secured Ittella - Estimated at $0 because only known secured claim, which is $0, $0) $0, $0)
held by UMB is secured by segregated funds with any unused portion
payable to the Debtor.

Karsten - $0 because all secured claims were paid upon the close of the
sale of the Karsten RP.

Other Debtors - Estimated at $0 because no known valid secured claims.

Chapter 11 Professional Administrative Claims [2] Assumes all paid through Ittella per Intercompany Compromise. $540,000 $2,300,000 $90,000 $0

Higher in Chapter 11 to account for Liquidating Trustee and post-
confirmation professional fees and expenses.

Chapter 11 Non-Professional Administrative Claims $237,473 $237,473 $0 $0
Chapter 7 Administrative Claim for Payment of UMB Secured Claim |Chapter 7 only.

21
Chapter 7 Administrative Claims for fees payable under Section Chapter 7 only. $229,138 $0 $0 $0
an

Chapter 7 Administrative Claims for professional fees and expenses |Chapter 7 only. $210,000 $0 $35,000 $0

incurred by professionals retained by the Chapter 7 Trustee to
familiarize themselves with case facts, liquidate of assets, perform
other motion work, analyze and pursue any litigation claims, and
advise the Trustee with respect to the foregoing [1]

Priority Tax Claims and Other Priority Claims $79,560 $79,560 $2,752 $2,752]
Total $1,296,171 $2,617,033 $127,752 $2,752)
Balance Available for Allowed General Unsecured Claims [1] $5,566,765 $9,453,856] ($127,752) $34
Estimated Allowed Class General Unsecured Claims Chapter 7 - Assumes no Intercompany Compromise because that is $40,271,409] $27,093,295 $682 $682

effectuated under the Plan and, therefore, thhat Intercompany Claims
continue as allowed claims.

Chapter 11 - Assumes no Intercompany Claims with Intercompany
Claims cancelled through Ittella per Intercompany Compromise.

Estimated Percent Paid on Allowed General Unsecured Claims 14% 35% 0% 5%

[1] Pursuant to Comp ise (1) all assets
allowed GUCs.

d into Ittella, but (2) Ittella pays all allowed secured, administrative, and priority claims in full and pays up to 5% of

[2] Chapter 7 - non Scction 326(a) Administrative Claims totaling $700,000 for professional fees and expenses for Chapter 7 professionals allocated lttella 30%, ICLLC 5%, TCI 5%,
Myjojo 5%, NMFD 20%, Karsten 10%, BCI 20%, TTCF 5%.

[3] All of the Debtors, other than Myjojo, were joint obligors on the secured debt of UMB. Due to orders of the Court, the net proceeds from the sale of NMFD's assets in the approximate
amount of $1,499,140 were segregated and were not used to pay any portion of UMB's secured claim. Since the sale of the Karsten RP had not closed at the time the Debtors paid UMB's
secured claim, the net proceeds from the sale of the Karsten RP in the approximate amount of $1,596,152.34 were also not used to pay any portion of UMB's secured claim. Based on the
foregoing, the other Debtors, principally Ittella, would have a claim against NMFD and Karsten for repayment of funds used to pay UMB. This is represented by a 80% deduction of the
foregoing sale proceeds amounts that would have to be disbursed to other estates.

Exhibit 4 (Liquidation Analyses)
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TCI

NOTES

Chapter 7

Chapter 11
Plan

Chapter 7

Chapter 11
Plan

Cash

$0,

$0|

$0

$0

Unused Balance of GE Letter of Credit Funds Only applicable to Ittella.

N/A

N/A

N/A

N/A]

Accounts Receivable Ittella - This represents 30% of this Debtor's gross accounts receivable in)
the amount of $5,322,227 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

NMEFD - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

$0,

$0|

$0!

$0]

Avoidance Actions

Potential Preference Causes of Action|Ittella - This represents 15% of this Debtor's gross transfers in the
amount of $29,915,785.69 to non-insiders and Ittella Italy during the 90-
day look-back period under Section 547(b), which discounted amount is
intended to account for potential defenses under Section 547(c).

NMED - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

BCI - This represents 15% of this Debtor's gross transfers in the amount
of $4,469,068.11 to non-insiders during the 90-day look-back period
under Section 547(b), which discounted amount is intended to account
for potential defenses under Section 547(c).

$0,

$0|

$0!

$0]

Potential Mpac Claim|Only applicable to Ittella.

N/A

N/A

N/A

N/A|

Estate Causes of Action
(other than Avoidance Actions)

TBD!

TBD]

TBD

TBD

Potential Value of Public Shell Only applicable to TCI.

$25,000

N/A

N/A

N/A

Potential Insurance Proceeds NMED - Low estimated recovery. The Debtor is seeking to recover
between $100,000 and $1,039,064.08 representing the Administrative
Claim of Green Chili for defective product sold after the Petition Date.

TBD

TBD|

TBD!

TBD]

Chapter 11 | Chapter 7 | Chapter 11
Plan Plan
Secured Ittella - Estimated at $0 because only known secured claim, which is $0, $0) $0, $0)
held by UMB is secured by segregated funds with any unused portion
payable to the Debtor.
Karsten - $0 because all secured claims were paid upon the close of the
sale of the Karsten RP.
Other Debtors - Estimated at $0 because no known valid secured claims.
Chapter 11 Professional Administrative Claims [2] Assumes all paid through Ittella per Intercompany Compromise. $90,000 $0 $90,000 $0
Higher in Chapter 11 to account for Liquidating Trustee and post-
confirmation professional fees and expenses.
Chapter 11 Non-Professional Administrative Claims $408,939 $408,939] $0 $0
Chapter 7 Administrative Claim for Payment of UMB Secured Claim |Chapter 7 only.
121
Chapter 7 Administrative Claims for fees payable under Section Chapter 7 only. $3,250 $0 $0 $0
an
Chapter 7 Administrative Claims for professional fees and expenses |Chapter 7 only. $35,000 $0 $35,000 $0,
incurred by professionals retained by the Chapter 7 Trustee to
familiarize themselves with case facts, liquidate of assets, perform
other motion work, analyze and pursue any litigation claims, and
advise the Trustee with respect to the foregoing [1]
Priority Tax Claims and Other Priority Claims $16,015 $16,015! $5,742 $5,742)
Total $553,204]  $424,954]  $130,742 $5,742
Balance Available for Allowed General Unsecured Claims [1] (8528,204) $448,282| ($130,742) $36)
Estimated Allowed Class General Unsecured Claims Chapter 7 - Assumes no Intercompany Compromise because that is $43,510,821| $8,965,635 $720 $720
effectuated under the Plan and, therefore, thhat Intercompany Claims
continue as allowed claims.
Chapter 11 - Assumes no Intercompany Claims with Intercompany
Claims cancelled through Ittella per Intercompany Compromise.
Estimated Percent Paid on Allowed General Unsecured Claims 0% 5% 0% 5%

[1] Pursuant to Comp ise (1) all assets
allowed GUCs.

d into Ittella, but (2) Ittella pays all allowed secured, administrative, and priority claims in full and pays up to 5% of

[2] Chapter 7 - non Scction 326(a) Administrative Claims totaling $700,000 for professional fees and expenses for Chapter 7 professionals allocated lttella 30%, ICLLC 5%, TCI 5%,
Myjojo 5%, NMFD 20%, Karsten 10%, BCI 20%, TTCF 5%.

[3] All of the Debtors, other than Myjojo, were joint obligors on the secured debt of UMB. Due to orders of the Court, the net proceeds from the sale of NMFD's assets in the approximate
amount of $1,499,140 were segregated and were not used to pay any portion of UMB's secured claim. Since the sale of the Karsten RP had not closed at the time the Debtors paid UMB's
secured claim, the net proceeds from the sale of the Karsten RP in the approximate amount of $1,596,152.34 were also not used to pay any portion of UMB's secured claim. Based on the
foregoing, the other Debtors, principally Ittella, would have a claim against NMFD and Karsten for repayment of funds used to pay UMB. This is represented by a 80% deduction of the
foregoing sale proceeds amounts that would have to be disbursed to other estates.
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NOTES

Chapter 7

Al TS

Chapter 11
Plan

Karsten

Chapter 7

Chapter 11
Plan

Cash

$1,499,140,

@

0

$1,596,152

$0

Unused Balance of GE Letter of Credit Funds Only applicable to Ittella.

N/A

N/A

N/A

N/A]

Accounts Receivable Ittella - This represents 30% of this Debtor's gross accounts receivable in)
the amount of $5,322,227 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

NMEFD - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

$163,974

$0|

$0!

$0]

Avoidance Actions

Potential Preference Causes of Action|Ittella - This represents 15% of this Debtor's gross transfers in the
amount of $29,915,785.69 to non-insiders and Ittella Italy during the 90-
day look-back period under Section 547(b), which discounted amount is
intended to account for potential defenses under Section 547(c).

NMED - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

BCI - This represents 15% of this Debtor's gross transfers in the amount
of $4,469,068.11 to non-insiders during the 90-day look-back period
under Section 547(b), which discounted amount is intended to account
for potential defenses under Section 547(c).

$1,153,327

$0|

$0!

$0]

Potential Mpac Claim|Only applicable to Ittella.

N/A

N/A

N/A

N/A|

Estate Causes of Action
(other than Avoidance Actions)

TBD!

TBD]

TBD

TBD

Potential Value of Public Shell Only applicable to TCI.

N/A

N/A

N/A

N/A

Potential Insurance Proceeds NMED - Low estimated recovery. The Debtor is seeking to recover
between $100,000 and $1,039,064.08 representing the Administrative
Claim of Green Chili for defective product sold after the Petition Date.

$100,000

TBD|

TBD!

TBD]

Total

$2,916,441

$0

$1,596,152.

Chapter 11 | Chapter 7 | Chapter 11
Plan Plan
Secured Ittella - Estimated at $0 because only known secured claim, which is $0, $0) $0, $0)
held by UMB is secured by segregated funds with any unused portion
payable to the Debtor.
Karsten - $0 because all secured claims were paid upon the close of the
sale of the Karsten RP.
Other Debtors - Estimated at $0 because no known valid secured claims.
Chapter 11 Professional Administrative Claims [2] Assumes all paid through Ittella per Intercompany Compromise. $360,000 $0 $180,000; $0
Higher in Chapter 11 to account for Liquidating Trustee and post-
confirmation professional fees and expenses.
Chapter 11 Non-Professional Administrative Claims $1,236,471| $1,236,471 $0 $0
Chapter 7 Administrative Claim for Payment of UMB Secured Claim |Chapter 7 only. $1,199,312 $1,276,922]
121
Chapter 7 Administrative Claims for fees payable under Section Chapter 7 only. $110,743 $0 $71,135 $0
an
Chapter 7 Administrative Claims for professional fees and expenses |Chapter 7 only. $140,000 $0 $70,000 $0
incurred by professionals retained by the Chapter 7 Trustee to
familiarize themselves with case facts, liquidate of assets, perform
other motion work, analyze and pursue any litigation claims, and
advise the Trustee with respect to the foregoing [1]
Priority Tax Claims and Other Priority Claims $51,037 $51,037 $4,030 $4,030,
Total $3,097,563| $1,287,508] $1,602,087 $4,030
1 |
Balance Available for Allowed General Unsecured Claims [1] (5181,122)]  $330,174]  (35.934) s8|
Estimated Allowed Class General Unsecured Claims Chapter 7 - Assumes no Intercompany Compromise because that is $72,415,480| $6,603,488 $309,258 $150]
effectuated under the Plan and, therefore, thhat Intercompany Claims
continue as allowed claims.
Chapter 11 - Assumes no Intercompany Claims with Intercompany
Claims cancelled through Ittella per Intercompany Compromise.
Estimated Percent Paid on Allowed General Unsecured Claims 0% 5% 0% 5%

[1] Pursuant to Comp ise (1) all assets
allowed GUCs.

d into Ittella, but (2) Ittella pays all allowed secured, administrative, and priority claims in full and pays up to 5% of

[2] Chapter 7 - non Scction 326(a) Administrative Claims totaling $700,000 for professional fees and expenses for Chapter 7 professionals allocated lttella 30%, ICLLC 5%, TCI 5%,
Myjojo 5%, NMFD 20%, Karsten 10%, BCI 20%, TTCF 5%.

[3] All of the Debtors, other than Myjojo, were joint obligors on the secured debt of UMB. Due to orders of the Court, the net proceeds from the sale of NMFD's assets in the approximate
amount of $1,499,140 were segregated and were not used to pay any portion of UMB's secured claim. Since the sale of the Karsten RP had not closed at the time the Debtors paid UMB's
secured claim, the net proceeds from the sale of the Karsten RP in the approximate amount of $1,596,152.34 were also not used to pay any portion of UMB's secured claim. Based on the
foregoing, the other Debtors, principally Ittella, would have a claim against NMFD and Karsten for repayment of funds used to pay UMB. This is represented by a 80% deduction of the
foregoing sale proceeds amounts that would have to be disbursed to other estates.

Exhibit 4 (Liquidation Analyses)



Case 2:23-bk-14154-SK Doc 891 Filed 03/21/24 Entered 03/21/24 13:30:24 Desc

Main Document  Page 129 of 132

All numbers rounded.

NOTES

ASSETS
Chapter 7

Chapter 11
Plan

ASSETS
Chapter 7

ASSETS
Chapter 11
Plan

Cash

$0,

$0|

$0

$0

Unused Balance of GE Letter of Credit Funds Only applicable to Ittella.

N/A

N/A

N/A

N/A]

Accounts Receivable Ittella - This represents 30% of this Debtor's gross accounts receivable in)
the amount of $5,322,227 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

NMEFD - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

$0,

$0|

$0!

$0]

Avoidance Actions

Potential Preference Causes of Action|Ittella - This represents 15% of this Debtor's gross transfers in the
amount of $29,915,785.69 to non-insiders and Ittella Italy during the 90-
day look-back period under Section 547(b), which discounted amount is
intended to account for potential defenses under Section 547(c).

NMED - This represents 30% of this Debtor's gross accounts receivable
in the amount of $546,579 being pursued in pending adversary
proceedings. The Debtors are also continuing to work to recover other
accounts receivable without the need for initiating adversary
proceedings.

BCI - This represents 15% of this Debtor's gross transfers in the amount
of $4,469,068.11 to non-insiders during the 90-day look-back period
under Section 547(b), which discounted amount is intended to account
for potential defenses under Section 547(c).

$670,360

$670,360

$0!

$0]

Potential Mpac Claim|Only applicable to Ittella.

N/A

N/A

N/A

N/A]

Estate Causes of Action

(other than Avoidance Actions)

TBD!

TBD]

TBD

TBD

Potential Value of Public Shell Only applicable to TCI.

N/A

N/A

N/A

N/A

Potential Insurance Proceeds NMED - Low estimated recovery. The Debtor is seeking to recover
between $100,000 and $1,039,064.08 representing the Administrative
Claim of Green Chili for defective product sold after the Petition Date.

TBD!

TBD|

TBD!

TBD]

$670,360

Chapter 7 | Chapter 11 | Chapter 7 | Chapter 11
Plan Plan
Secured Ittella - Estimated at $0 because only known secured claim, which is $0, $0) $0, $0)
held by UMB is secured by segregated funds with any unused portion
payable to the Debtor.
Karsten - $0 because all secured claims were paid upon the close of the
sale of the Karsten RP.
Other Debtors - Estimated at $0 because no known valid secured claims.
Chapter 11 Professional Administrative Claims [2] Assumes all paid through Ittella per Intercompany Compromise. $360,000 $0 $90,000 $0
Higher in Chapter 11 to account for Liquidating Trustee and post-
confirmation professional fees and expenses.
Chapter 11 Non-Professional Administrative Claims $2,012 $2,012 $0 $0
Chapter 7 Administrative Claim for Payment of UMB Secured Claim |Chapter 7 only.
121
Chapter 7 Administrative Claims for fees payable under Section Chapter 7 only. $36,768 $0 $0 $0
an
Chapter 7 Administrative Claims for professional fees and expenses |Chapter 7 only. $140,000 $0 $35,000 $0
incurred by professionals retained by the Chapter 7 Trustee to
familiarize themselves with case facts, liquidate of assets, perform
other motion work, analyze and pursue any litigation claims, and
advise the Trustee with respect to the foregoing [1]
Priority Tax Claims and Other Priority Claims $800 $800, $5,535 $5,535]
Total $539,580 $2,812 $130,535 $5,535
Balance Available for Allowed General Unsecured Claims [1] $130,780 $165,750] ($130,535) $15)
Estimated Allowed Class General Unsecured Claims Chapter 7 - Assumes no Intercompany Compromise because that is $10,469,087| $3,315,007 $197,657 $292]
effectuated under the Plan and, therefore, thhat Intercompany Claims
continue as allowed claims.
Chapter 11 - Assumes no Intercompany Claims with Intercompany
Claims cancelled through Ittella per Intercompany Compromise.
Estimated Percent Paid on Allowed General Unsecured Claims 1% 5% 0% 5%

[1] Pursuant to Comp ise (1) all assets
allowed GUCs.

d into Ittella, but (2) Ittella pays all allowed secured, administrative, and priority claims in full and pays up to 5% of

[2] Chapter 7 - non Scction 326(a) Administrative Claims totaling $700,000 for professional fees and expenses for Chapter 7 professionals allocated lttella 30%, ICLLC 5%, TCI 5%,
Myjojo 5%, NMFD 20%, Karsten 10%, BCI 20%, TTCF 5%.

[3] All of the Debtors, other than Myjojo, were joint obligors on the secured debt of UMB. Due to orders of the Court, the net proceeds from the sale of NMFD's assets in the approximate
amount of $1,499,140 were segregated and were not used to pay any portion of UMB's secured claim. Since the sale of the Karsten RP had not closed at the time the Debtors paid UMB's
secured claim, the net proceeds from the sale of the Karsten RP in the approximate amount of $1,596,152.34 were also not used to pay any portion of UMB's secured claim. Based on the
foregoing, the other Debtors, principally Ittella, would have a claim against NMFD and Karsten for repayment of funds used to pay UMB. This is represented by a 80% deduction of the
foregoing sale proceeds amounts that would have to be disbursed to other estates.

Exhibit 4 (Liquidation Analyses)
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PROOF OF SERVICE OF DOCUMENT

| am over the age of 18 and not a party to this bankruptcy case or adversary proceeding. My business
address is: 2818 La Cienega Avenue, Los Angeles, CA 90034

A true and correct copy of the foregoing document entitled First Amended Disclosure Statement (As
Modified) Describing Debtors’ First Amended Joint Chapter 11 Liquidating Plan (As Modified)
Dated February 21, 2024 be served or was served (a) on the judge in chambers in the form and manner
required by LBR 5005-2(d); and (b) in the manner stated below:

1. TO BE SERVED BY THE COURT VIA NOTICE OF ELECTRONIC FILING (NEF): Pursuant to
controlling General Orders and LBR, the foregoing document will be served by the court via NEF and
hyperlink to the document. On March 21, 2024, | checked the CM/ECF docket for this bankruptcy case
or adversary proceeding and determined that the following persons are on the Electronic Mail Notice List
to receive NEF transmission at the email addresses stated below:

NEF Service List:

Mark A Amendola mamendola@martynlawfirm.com

Todd M Arnold  tma@Inbyg.com

Marshall J August maugust@frandzel.com, rsantamaria@frandzel.com

Jessica L Bagdanov  jbagdanov@bg.law, ecf@bg.law

Tanya Behnam tbehnam@polsinelli.com,
tanyabehnam@gmail.com;ccripe@polsinelli.com;ladocketing@polsinelli.com

Michael Jay Berger  michael.berger@bankruptcypower.com,
yathida.nipha@bankruptcypower.com;michael.berger@ecf.inforuptcy.com

Daren Brinkman  firm@brinkmanlaw.com, 7764052420@filings.docketbird.com

Bradley E Brook  bbrook@bbrooklaw.com, paulo@bbrooklaw.com;brookecfmail@gmail.com

Robert Carrasco  rmc@lnbyg.com, rmc@Inbyg.com

Andrew Michael Cummings andrew.cummings@hklaw.com,
philip.dobbs@hklaw.com;hapi@hklaw.com;reena.kaur@hklaw.com

e Karol K Denniston  karol.denniston@squirepb.com,

travis.mcroberts@squirepb.com;sarah.conley@squirepb.com;karol-k-denniston-9025@ecf.pacerpro.com

e Abram Feuerstein  abram.s.feuerstein@usdoj.gov

e John-Patrick M Fritz  jpf@Inbyg.com, JPF.LNBYB@ecf.inforuptcy.com

e Bernard R Given  bgiven@loeb.com,

mortiz@loeb.com;ladocket@loeb.com;fmckeown@loeb.com;bgiven@ecf.courtdrive.com

e Michael J Gomez mgomez@frandzel.com, dmoore@frandzel.com

Michael I. Gottfried  mgottfried@elkinskalt.com,
cavila@elkinskalt.com,lwageman@elkinskalt.com,docketing@elkinskalt.com

Arnold L Graff  agraff@wrightlegal.net, bkudgeneralupdates@wrightlegal.net;jpowell@wrightlegal.net

Everett L Green everett.l.green@usdoj.gov

lan M Green igreen@hillfarrer.com, avillar@hillfarrer.com

David S Hagen davidhagenlaw@gmail.com

D Edward Hays ehays@marshackhays.com,
ehays@ecf.courtdrive.com;alinares@ecf.courtdrive.com;cmendoza@marshackhays.com;cmendoza@ecf.c

ourtdrive.com
e Mark S Horoupian = mark.horoupian@gmlaw.com,
mhoroupian@ecf.courtdrive.com;cheryl.caldwell@gmlaw.com;karen.files@gmlaw.com
Jacqueline L James  jjames@hrhlaw.com
K Kenneth Kotler  kotler@kenkotler.com, linda@kenkotler.com
Jeffrey C Krause  jkrause@gibsondunn.com, dtrujillo@gibsondunn.com;jstern@gibsondunn.com
Jeffrey A Krieger  jkrieger@ggfirm.com,
kwoodson@greenbergglusker.com;calendar@greenbergglusker.com;jking@greenbergglusker.com
Dare Law  dare.law@usdoj.gov
e Peter W Lianides plianides@wghlawyers.com, jmartinez@wghlawyers.com;svillegas@wghlawyers.com
e Aaron J Malo amalo@sheppardmullin.com, abilly@sheppardmullin.com;rgolder@sheppardmullin.com

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of California.

June 2012 F 9013-3.1.PROOF.SERVICE
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e Ron Maroko ron.maroko@usdoj.gov
Laila Masud Imasud@marshackhays.com,

Imasud@ecf.courtdrive.com;lbuchanan@marshackhays.com;alinares@ecf.courtdrive.com

Kyle J Mathews  kmathews@sheppardmullin.com

William McCormick  Bill.McCormick@ag.tn.gov
David W. Meadows david@davidwmeadowslaw.com
Shane Thomas Micheil  stmicheil@vorys.com

Tania M Moyron  tania.moyron@dentons.com,

Daniel J McCarthy  dmccarthy@bhillfarrer.com, spadilla@hillfarrer.com;dflowers@hfbllp.com

Angela Z Miller  amiller@phillipslytle.com, styrone@phillipslytle.com
John A Moe john.moe@dentons.com, glenda.spratt@dentons.com;derry.kalve@dentons.com

rebecca.wicks@dentons.com;kathryn.howard@dentons.com;derry.kalve@dentons.com;glenda.spratt@den

tons.com;DOCKET.GENERAL.LIT.LOS@dentons.com
e Alan | Nahmias anahmias@mbn.law, jdale@mbn.law
e David L. Neale dIn@Inbyg.com
e Matthew D. Resnik  Matt@rhmfirm.com,

roksana@rhmfirm.com;rosario@rhmfirm.com;sloan@rhmfirm.com;priscilla@rhmfirm.com;rebeca@rhmfirm.
com;david@rhmfirm.com;susie@rhmfirm.com;max@rhmfirm.com;russ@rhmfirm.com

Terrel Ross  tross@trcmllc.com

Allan D Sarver ADS@asarverlaw.com
Scott A Schiff  sas@soukup-schiff.com
Susan K Seflin  sseflin@bg.law

Amitkumar Sharma  amit.sharma@aisinfo.com
David Samuel Shevitz  David.S.Shevitz@usdoj.gov

Lindsey L Smith  lls@Inbyg.com, lis@ecf.inforuptcy.com
Randy S Snyder rsnyder@rsslegal.com

Alan G Tippie  Alan.Tippie@gmlaw.com,

Edward Rubacha er@jhkmlaw.com, docket@jhc.law;am@jhc.law
David Riera Ruiz ~ dxr@manningllp.com, druiz@druizlaw.com

Paul R Shankman  PShankman@fortislaw.com, info@fortislaw.com
Mark M Sharf ~ msharf00@gmail.com, 2180473420@filings.docketbird.com;mark_091@ecf.courtdrive.com

Ronald P Slates  rslates2@rslateslaw.com, scannavan@rslateslaw.com;slatesecf@rslateslaw.com

Madison S Spach  mspach@scwlawfirm.com, jchoi@scwlawfirm.com
John M Stern  bk-jstern@oag.texas.gov, bk-mbecker@oag.texas.gov

atippie@ecf.courtdrive.com;Karen.Files@gmlaw.com,patricia.dillamar@gmlaw.com,denise.walker@gmlaw.

com

John Kendrick Turner  john.turner@lgbs.com
United States Trustee (LA) ustpregion16.la.ecf@usdoj.gov
Glenn S Walter  gwalter@honigman.com

David Wood dwood@marshackhays.com,

Kelly Ann M Tran  kelly@smalllawcorp.com, katelin@smalllawcorp.com

Gerrick Warrington ~ gwarrington@frandzel.com, achase@frandzel.com

dwood@ecf.courtdrive.com;lbuchananmh@ecf.courtdrive.com;alinares@ecf.courtdrive.com

e Roye Zur rzur@elkinskalt.com,

cavila@elkinskalt.com;lwageman@elkinskalt.com;1648609420@filings.docketbird.com

2. SERVED BY UNITED STATES MAIL: On March 21, 2024, | served the following persons and/or
entities at the last known addresses in this bankruptcy case or adversary proceeding by placing a true
and correct copy thereof in a sealed envelope in the United States mail, first class, postage prepaid, and
addressed as follows. Listing the judge here constitutes a declaration that mailing to the judge will be

completed no later than 24 hours after the document is filed.

Honorable Sandra R. Klein
United States Bankruptcy Court
255 E. Temple Street, Suite 1582
Courtroom 1575

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of California.

June 2012

F 9013-3.1.PROOF.SERVICE
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Los Angeles, CA 90012 | |

X Additional service per Proof of Service to be filed by Stretto

3. SERVED BY PERSONAL DELIVERY, OVERNIGHT MAIL, FACSIMILE TRANSMISSION OR
EMAIL (state method for each person or entity served): Pursuant to F.R.Civ.P. 5 and/or controlling LBR,
on March 21, 2024, | served the following persons and/or entities by personal delivery, overnight mail
service, or (for those who consented in writing to such service method), by facsimile transmission and/or
email as follows. Listing the judge here constitutes a declaration that personal delivery on, or overnight
mail to, the judge will be completed no later than 24 hours after the document is filed.

None.

| declare under penalty of perjury under the laws of the United States of America that the foregoing is
true and correct.

March 21, 2024 J. Klassi /s/ J. Klassi

Date Type Name Signature

This form is mandatory. It has been approved for use by the United States Bankruptcy Court for the Central District of California.
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