
 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 )  

In re: ) Chapter 11 

 )  

WEST MARINE, INC., et al.,1 ) Case No. 26-10794 (___) 

 )  

   Debtors. ) (Joint Administration Requested) 

 )  

DEBTORS’ MOTION FOR  

ENTRY OF INTERIM AND FINAL  

ORDERS (I) AUTHORIZING THE DEBTORS  

TO (A) USE CASH COLLATERAL, AND (B) GRANT  

LIENS AND PROVIDE SUPERPRIORITY ADMINISTRATIVE  

EXPENSE CLAIMS, (II) GRANTING ADEQUATE PROTECTION TO CERTAIN  

PREPETITION SECURED PARTIES, (III) MODIFYING THE AUTOMATIC STAY,  

(IV) SCHEDULING A FINAL HEARING, AND (V) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (collectively, the “Debtors”) state 

as follows in support of this motion (this “Motion”):2 

Preliminary Statement 

1. As described in the First Day Declaration and the Agam Declaration,3 the Debtors 

commenced these chapter 11 cases with a restructuring support agreement (the “RSA”) signed by 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: West Marine, Inc. (5502); Marine One Holdco, LLC (2231); Marine One Parent, Inc. (0402); Rising 

Tide Holdings Inc. (2628); Rising Tide Parent Inc. (6153); Seascapes, Inc. (3739); W Marine Management 

Company, Inc. (4151); and West Marine Products, Inc. (4523).  For purposes of these chapter 11 cases, the 

Debtors’ service address is West Marine Headquarters, 1 East Broward Blvd., Suite 200, Fort Lauderdale, FL 

33301. 

2  A detailed description of the Debtors and their business, including the facts and circumstances giving rise to the 

Debtors’ Chapter 11 Cases, is set forth in the Declaration of Paulee Day, Chief Executive Officer of West Marine, 

Inc., in Support of the Debtors’ Chapter 11 Petitions and First Day Pleadings (the “First Day Declaration”), filed 

contemporaneously herewith and incorporated by reference herein.  Capitalized terms used but not otherwise 

defined herein shall have the meanings ascribed to them in the First Day Declaration, the Plan, the Disclosure 

Statement (each as defined in the First Day Declaration), or the Agam Declaration, as applicable.  

3  Declaration of Amir Agam in Support of Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing 

the Debtors to (A) Use Cash Collateral, and (B) Grant Liens and Provide Superpriority Administrative Expense 

Claims (II) Granting Adequate Protection to the Prepetition Secured Parties, (III) Modifying the Automatic Stay, 
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holders of approximately 96.2% of Term Loan Claims (collectively, the “Consenting Term Loan 

Lenders”), holders of 100% of FILO Claims (collectively, the “Consenting FILO Lenders”), and 

approximately 93.9% of the Company’s equity interests (collectively, the “Consenting Equity 

Holders,” and together with the Consenting Term Loan Lenders and the Consenting FILO Lenders, 

the “Consenting Stakeholders”).  The RSA contemplates, among other things:  (i) the payment in 

full of the ABL Claims or conversion into loans under the Exit ABL Facility on a dollar-for-dollar 

basis, (ii) the payment in full of the FILO Claims or conversion into loans under the Exit Term 

Loan Facility on a dollar-for-dollar basis, and (iii) the equitization of all Term Loan Claims into 

100% of the equity interests in Reorganized West Marine.  The RSA also allows the Debtors to 

continue their prepetition marketing process under Court-approved bidding procedures to engage 

with potential interested parties regarding a sale transaction or series of transactions involving the 

Debtors’ assets. 

2. In parallel with the Debtors’ restructuring negotiations, the Debtors, with the 

assistance of their advisors, also evaluated their anticipated liquidity needs during the chapter 11 

cases.  As a result of these efforts, the Debtors file these cases without the need for debtor-in-

possession financing, and expect to be able to fund these cases with Cash Collateral.  Specifically, 

the Debtors have commenced these chapter 11 cases with approximately $21.5 million of cash on 

hand as of the Petition Date, substantially all of which constitutes Cash Collateral4 under the 

 
(IV) Scheduling a Final Hearing,, and (V) Granting Related Relief, filed contemporaneously herewith in support 

of this Motion (the “Agam Declaration”). 

4  “Cash Collateral” has the meaning set forth in the Bankruptcy Code:  

Cash, negotiable instruments, documents of title, securities, deposit accounts, or other cash equivalents 

whenever acquired in which the estate and an entity other than the estate have an interest and includes the 

proceeds, products, offspring rents, or profits of property and the fees, charges, accounts or other payments 

for the use or occupancy of rooms and other public facilities in hotels, motels, or other lodging properties 

subject to a security interest as provided in section 552(b) of this title, whether existing before or after the 

commencement of a case under this title.  11 U.S.C. § 363(a). 

Case 26-10794    Doc 13    Filed 05/18/26    Page 2 of 105



 

3 
 

Prepetition Credit Facilities.  Further, as outlined in the Initial Budget, the Debtors expect average 

weekly disbursements of approximately $12.5 million over the next thirteen weeks.  The Debtors 

require immediate access to Cash Collateral to, among other things, continue their business 

operations and pursue implementation of the restructuring transactions contemplated under the 

RSA. 

3. Given the Debtors’ anticipated funding needs, the Debtors and their advisors 

engaged with the Prepetition Secured Parties in the weeks leading up to these chapter 11 cases to 

negotiate the terms of the consensual use of Cash Collateral.  Ultimately, after good faith, arm’s 

length negotiations, the Debtors and the Prepetition Secured Parties agreed to the Debtors’ use of 

Cash Collateral on a consensual basis, subject to the terms of the Interim Order.  The Interim Order 

provides, among other things, that the Debtors will provide the Prepetition Secured Parties with a 

customary adequate protection package in the form of superpriority replacement liens, 

superpriority claims, certain permanent prepayments of the Prepetition ABL Obligations (subject 

to the challenge rights of certain third parties as provided in the Interim Order), the payment of 

certain fees and expenses, certain reporting obligations, and compliance with certain case 

milestones.  

4. Access to Cash Collateral during these chapter 11 cases will allow the Debtors to 

access cash on hand and cash flow generated from peak-season operations to continue acquiring 

and selling inventory, fund payroll, satisfy working capital needs, and fund the administration of 

these chapter 11 cases.  Importantly, it will also send a strong message to the Debtors’ customers, 

vendors, Crew Members, and contract counterparties that operations are appropriately funded and 

that the bankruptcy filing will not affect the Debtors’ day-to-day operations, which will continue 

uninterrupted.   
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5. Without access to Cash Collateral throughout these chapter 11 cases, the Debtors’ 

business operations would immediately cease, thereby destroying value for stakeholders, 

irreparably harming the Debtors’ business relationships, and threatening the Debtors’ opportunity 

of consummating a going concern restructuring transaction.  Accordingly, for the reasons 

described herein and in the Agam Declaration, access to the Cash Collateral on the terms set forth 

in the Orders (as defined below) will provide the Debtors the best opportunity to maintain their 

current operations and implement a successful restructuring, and reflects a sound exercise of the 

Debtors’ business judgment.  Accordingly, the Debtors request that the Court approve the relief 

requested herein and enter the Interim Order substantially in the form attached hereto as Exhibit A 

and, after the final hearing, the Final Order. 

Relief Requested 

6. The Debtors seek entry of an interim order, substantially in the form attached hereto 

as Exhibit A, and a final order (respectively, the “Interim Order” and the “Final Order” and 

together, the “Orders”),5 (a) authorizing the Debtors to use the Cash Collateral of the Prepetition 

Secured Parties (subject to the terms of the Orders), (b) granting adequate protection to the 

Prepetition Secured Parties, solely to the extent provided in the Orders, as applicable, 

(c) modifying the automatic stay imposed by section 362 of the Bankruptcy Code to the extent 

necessary to implement and effectuate the terms of the Orders, (d) scheduling a final hearing 

(the “Final Hearing”) within approximately twenty-one days after the commencement of these 

chapter 11 cases to consider entry of the Final Order, and (e) granting related relief. 

 
5  The Debtors will file the Final Order with the Court in advance of the Final Hearing (as defined below).  
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Jurisdiction and Venue 

7. The United States District Court for the District of Delaware has jurisdiction over 

this matter pursuant to 28 U.S.C. § 1334, which was referred to the United States Bankruptcy 

Court for the District of Delaware (the “Court”) under 28 U.S.C. § 157 and the Amended Standing 

Order of Reference from the United States District Court for the District of Delaware, dated 

February 29, 2012.  The Debtors confirm their consent, pursuant to rule 9013-1(f) of the 

Local Rules of the United States Bankruptcy Court for the District of Delaware (the “Local 

Rules”), to the entry of a final order by the Court in connection with this Motion to the extent that 

it is later determined that the Court, absent consent of the parties, cannot enter final orders or 

judgments in connection herewith consistent with Article III of the United States Constitution. 

8. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

9. The bases for the relief requested herein are sections 105, 361, 362, 363, 503, 506, 

507, 510, and 552 of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy 

Code”), rules 2002, 4001, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”), and Local Rules 2002-1, 4001-2, 9006-1, and 9013-1. 

Background 

10. West Marine is the leading integrated, omni-channel provider of aftermarket 

products to the boating, fishing, sailing, and watersports markets in the United States.  For more 

than fifty years, West Marine has been recognized as a principal resource for cruisers, sailors, 

anglers, fishers, and other boating enthusiasts.  Founded in 1968 in Sunnyvale, California, West 

Marine employs approximately 2,600 Crew Members and operates a retail footprint of more than 

200 stores across thirty-four states and Puerto Rico, as well as a digital footprint through its 

eCommerce websites that reach domestic, international, and professional customers. 
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11. On May 17, 2026 (the “Petition Date”), each Debtor filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code.  The Debtors are operating their businesses and 

managing their properties as debtors in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.  The Debtors have concurrently filed a motion requesting procedural 

consolidation and joint administration of these chapter 11 cases pursuant to 

Bankruptcy Rule 1015(b).  No request for the appointment of a trustee or examiner has been made 

in these chapter 11 cases, and no official committees have been appointed or designated. 

The Debtors Have an Immediate Need for Use of Cash Collateral 

12. As set forth in the Agam Declaration, the Debtors’ immediate access to 

Cash Collateral is critical for their continued operations, to fund the administration of these 

chapter 11 cases, and necessary to preserve and maximize the value of the Debtors’ assets for the 

benefit of all stakeholders.  See Agam Decl. ¶ 9–10.  Absent immediate access to the Cash 

Collateral, the Debtors would be forced to cease operations, which, in turn, would cause an 

immediate and pronounced deterioration in the value of the Debtors’ assets while undergoing a 

disorderly liquidation. 

Concise Statement Pursuant to 

Bankruptcy Rule 4001(b) and Local Rule 4001-2(a)(i) 

13. Pursuant to Bankruptcy Rule 4001(b) and Local Rule 4001-2(a)(i), the below chart 

contains a summary of the material terms of the proposed use of Cash Collateral.6 

Summary of Material Terms Location 

Parties with an Interest 

in Cash Collateral 

All parties set forth below shall collectively be referred to as 

the “Prepetition Secured Parties”: 

¶ G 

 
6 The summaries contained in this Motion are qualified in their entirety by the provisions of the Interim Order.  To 

the extent anything in this Motion is inconsistent with the Interim Order, the terms of the Interim Order shall 

control. 
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Summary of Material Terms Location 

Bankruptcy Rule 

4001(b)(1)(B)(i) 
• Prepetition ABL Agent.  Eclipse Business Capital LLC 

(“Eclipse”), as administrative agent, collateral agent, and FILO 

Agent.  

• Prepetition ABL Lenders.  The revolving lenders from time to 

time party to the Prepetition ABL Credit Agreement with respect 

to the Revolving Loans and FILO Loans (each as defined in the 

Prepetition ABL Credit Agreement) and any other Obligations 

(as defined in the Prepetition ABL Credit Agreement). 

• Prepetition Term Loan Agent.  Wilmington Savings Fund 

Society, FSB, as administrative agent and collateral agent, and 

together with the Prepetition ABL Agent (the “Prepetition 

Agents”). 

• Prepetition Term Loan Lenders.  The lenders from time to 

time party to the Prepetition Term Loan Credit Agreement with 

respect to the Loans and Obligations (each as defined in the 

Prepetition Term Loan Credit Agreement). 

The Prepetition ABL Lenders and the Prepetition Term Loan Lenders 

shall collectively be referred to as the “Prepetition Lenders” 

Amount of Cash 

Collateral and Purposes 

for Use of Cash 

Collateral  

Bankruptcy Rule 

4001(b)(1)(B)(ii); 

Local Rule 

4001-2(a)(i)(A) 

To prevent immediate and irreparable harm to the Debtors’ estates, 

the Debtors are authorized, subject to the terms and conditions of the 

Orders, as applicable, (including the Carve Out), to use all Cash 

Collateral in accordance with the terms of the Orders, as applicable, 

and the Approved Budget (subject to permitted variances); provided 

that (a) the Prepetition Secured Parties are granted the Adequate 

Protection and (b) except on the terms and conditions of the Orders, 

the Debtors shall be enjoined and prohibited from at any times using 

the Cash Collateral absent further order of the Court.   

 

As of the Petition Date, the Debtors currently have approximately 

$21.5 million of cash on hand.  See Agam Decl. ¶ 10. 

¶ 2 

Adequate Protection 

and Professional Fees 

and Expenses 

Bankruptcy Rule 

4001(b)(1)(B)(iv) 

Local Rules 

4001-2(a)(i)(B), (G), (K);  

ABL Adequate Protection Liens: The Prepetition ABL Agent, for 

itself and for the benefit of the Prepetition ABL Lenders, is granted, 

on account of its Adequate Protection Claims, a valid, automatically 

perfected security interest in and lien upon (subject and subordinate 

to the Carve Out and to any valid, perfected, unavoidable liens or 

security interests in existence as of the Petition Date, or that are 

perfected subsequent to the Petition Date as permitted by Bankruptcy 

Code section 546(b)) the Adequate Protection Collateral (the “ABL 

Adequate Protection Liens”).  Notwithstanding the foregoing, the 

ABL Adequate Protection Liens shall not include (1) any of the 

Debtors’ real property leases (but shall include all proceeds realized 

from a sale, assignment, termination, or other disposition of such 

leases) and no liens granted pursuant to the Interim Order shall attach 

to the Debtors’ real property leaseholds; (2) any insurance or 

proceeds therefrom for damage to a landlord’s property; and (3) any 

security deposits (in possession of the landlord) or the Debtors’ 

interests, if any, in any pre-paid rent, unless liens on such security 

deposits or pre-paid rent are expressly permitted pursuant to the 

underlying lease documents (provided, that upon return or recovery 

of such security deposits or pre-paid rent by the Debtors such 

¶ 3 
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Summary of Material Terms Location 

recovered amounts shall constitute Adequate Protection Collateral).  

The ABL Adequate Protection Liens on Adequate Protection 

Collateral that falls within the scope of (i) ABL Priority Collateral 

shall (subject and subordinate to the Carve Out and to any valid, 

perfected, unavoidable liens or security interests in existence as of the 

Petition Date, or that are perfected subsequent to the Petition Date as 

permitted by Bankruptcy Code section 546(b)) be senior to all other 

liens and (ii) Term Loan Priority Collateral (as defined in the 

Prepetition ABL Intercreditor Agreement) shall (subject and 

subordinate to the Carve Out and to any valid, perfected, unavoidable 

liens or security interests in existence as of the Petition Date, or that 

are perfected subsequent to the Petition Date as permitted by 

Bankruptcy Code section 546(b)) be subordinate only to the Term 

Loan Adequate Protection Liens and the Prepetition Term Loan 

Liens, subject to the Prepetition ABL Intercreditor Agreement; 

provided that notwithstanding the foregoing, upon payment of all 

amounts required to be paid from the Funded Reserve Account, 

subject to the Prepetition Intercreditor Agreements, the Funded 

Reserve Account and any remaining funds therein shall constitute 

ABL Priority Collateral hereunder and the ABL Adequate Protection 

Liens shall attach thereto. 

 

Prepetition ABL Secured Parties’ Section 507(b) Claim: The 

Prepetition ABL Agent, for itself and for the benefit of the Prepetition 

ABL Lenders, is granted an allowed superpriority administrative 

expense claim (senior to all other administrative expense claims of 

any kind but subject and subordinate to the Carve Out and subject to 

the Prepetition ABL Intercreditor Agreement) on account of such 

Prepetition ABL Secured Parties’ Adequate Protection Claims 

against the Debtors and their estates on a joint and several basis, 

solely as provided for in section 507(b) of the Bankruptcy Code 

(the “ABL 507(b) Claim”), which ABL 507(b) Claim shall be 

payable from all Adequate Protection Collateral and all proceeds 

thereof; provided that such recourse shall be subject in all respects to 

the Carve Out and the Prepetition ABL Intercreditor Agreement.  

With respect to the ABL Priority Collateral, the ABL 507(b) Claim 

shall (subject and subordinate to the Carve Out) be senior to all other 

claims of any kind, and, with respect to the Term Loan Priority 

Collateral, the ABL 507(b) Claim shall be subject and subordinate 

only to the Carve Out, the Term Loan 507(b) Claim, and to any valid, 

perfected, unavoidable liens or security interests in existence as of the 

Petition Date, or that are perfected subsequent to the Petition Date as 

permitted by Bankruptcy Code section 546(b), and the prepetition 

claims of the Prepetition Term Loan Secured Parties. 

 

Term Loan Adequate Protection Liens: The Prepetition Term Loan 

Agent, for itself and for the benefit of the Prepetition Term Loan 

Lenders, is granted, on account of its Adequate Protection Claims, a 

valid, automatically perfected security interest in and lien upon 

(subject and subordinate to the Carve Out and to any valid, perfected, 

unavoidable liens or security interests in existence as of the Petition 

Date, or that are perfected subsequent to the Petition Date as 

permitted by Bankruptcy Code section 546(b)) the Adequate 
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Summary of Material Terms Location 

Protection Collateral (the “Term Loan Adequate Protection Liens”).  

Notwithstanding the foregoing, the Term Loan Adequate Protection 

Liens shall not include, except as may be permitted by the applicable 

lease agreements, (1) any of the Debtors’ real property leases (but 

shall include all proceeds realized from a sale, assignment, 

termination, or other disposition of such leases) and, except as may 

be permitted by the applicable lease agreements, no liens granted 

pursuant to the Interim Order shall attach to the Debtors’ real property 

leaseholds; (2) any insurance or proceeds therefrom for damage to a 

landlord’s property; and (3) any security deposits (in possession of 

the landlord) or the Debtors’ interests, if any, in any pre-paid rent, 

unless liens on such security deposits or pre-paid rent are expressly 

permitted pursuant to the underlying lease documents (provided, that 

upon return or recovery of such security deposits or pre-paid rent by 

the Debtors such recovered amounts shall constitute Adequate 

Protection Collateral).  The Term Loan Adequate Protection Liens on 

Adequate Protection Collateral that falls within the scope of (i) Term 

Loan Priority Collateral shall (subject and subordinate to the Carve 

Out and to any valid, perfected, unavoidable liens or security interests 

in existence as of the Petition Date, or that are perfected subsequent 

to the Petition Date as permitted by Bankruptcy Code section 546(b)) 

be senior to all other liens and (ii) ABL Priority Collateral shall 

(subject and subordinate to the Carve Out and to any valid, perfected, 

unavoidable liens or security interests in existence as of the Petition 

Date, or that are perfected subsequent to the Petition Date as 

permitted by Bankruptcy Code section 546(b)) be subordinate only to 

the ABL Adequate Protection Liens and the Prepetition ABL Liens, 

subject to the Prepetition Intercreditor Agreements. 

 

Prepetition Term Loan Secured Parties’ Section 507(b) Claim: The 

Prepetition Term Loan Agent, for itself and for the benefit of the 

Prepetition Term Loan Lenders, is granted an allowed superpriority 

administrative expense claim (senior to all other administrative 

expense claims of any kind but subject and subordinate to the 

Carve Out) on account of such Prepetition Term Loan Secured 

Parties’ Adequate Protection Claims solely as provided for in 

section 507(b) of the Bankruptcy Code (the “Term Loan 507(b) 

Claim”), which Term Loan 507(b) Claim shall be payable from and 

have recourse to all Adequate Protection Collateral and all proceeds 

thereof; provided that such recourse shall be subject in all respects to 

the Carve Out, any valid, perfected, unavoidable liens or security 

interests in existence as of the Petition Date, or that are perfected 

subsequent to the Petition Date as permitted by Bankruptcy Code 

section 546(b), and the Prepetition Intercreditor Agreements.  With 

respect to the Term Loan Priority Collateral, the Term Loan 507(b) 

Claim shall (subject and subordinate to the Carve Out and to any 

valid, perfected, unavoidable liens or security interests in existence as 

of the Petition Date, or that are perfected subsequent to the Petition 

Date as permitted by Bankruptcy Code section 546(b)) be senior to 

all other claims of any kind, and, with respect to the ABL Priority 

Collateral, the Term Loan 507(b) Claim shall be subject and 

subordinate only to the Carve Out, any valid, perfected, unavoidable 

liens or security interests in existence as of the Petition Date, or that 
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Summary of Material Terms Location 

are perfected subsequent to the Petition Date as permitted by 

Bankruptcy Code section 546(b), the ABL 507(b) Claim, the 

Prepetition Permitted Senior Liens, and the prepetition claims of the 

Prepetition ABL Secured Parties. 

 

Adequate Protection Fees and Expenses: As further adequate 

protection, the Debtors shall provide the Prepetition Agents, for the 

benefit of the Prepetition Lenders, current cash payments of the 

reasonable and documented prepetition and postpetition fees and 

expenses of the Prepetition Agents under the Prepetition Credit 

Documents, each as set forth in the Interim Order. 

 

ABL Postpetition Interest: From and after entry of the Interim Order, 

the Prepetition ABL Agent, on behalf of itself and the Prepetition 

ABL Lenders, shall receive current cash payments during the 

chapter 11 cases of all accrued interest on the Prepetition ABL 

Obligations under the Prepetition ABL Credit Agreement as such 

interest becomes due and payable as set forth in the following 

sentence, during the chapter 11 cases at the applicable contractual 

non-default rate (including interest on interest) thereunder and in the 

amounts specified in the Prepetition ABL Credit Agreement.  The 

first such interest payment date shall be June 1, 2026, and thereafter, 

the first Business Day of every calendar month. 

 

Term Loan Postpetition Interest:  From and after entry of this Interim 

Order, the Prepetition Term Loan Agent, on behalf of itself and the 

Prepetition Term Loan Lenders, shall receive during the chapter 11 

cases all accrued interest on the Prepetition Term Loan Obligations 

under the Prepetition Term Loan Credit Documents at the applicable 

contractual non-default rate (including interest on interest) thereunder 

and in the amounts specified thereunder; provided that such interest 

shall be paid in kind. 

 

Adequate Protection Information Rights: The Debtors shall provide 

to the Prepetition ABL Agent for delivery to the Prepetition ABL 

Lenders all reporting required under the Prepetition ABL Credit 

Agreement consistent with the Debtors’ prepetition practices and in 

accordance with its terms and any other reporting reasonably 

requested by the Prepetition ABL Agent or its advisors as soon as 

reasonably practicable after request; provided that, the Debtors shall 

not be required to deliver audited financials or quarterly financial 

reporting, and/or compliance certificates pursuant to the delivery of 

financial reports; provided, further, upon the reasonable request of 

the Prepetition ABL Agent, the Debtors or their advisors shall 

participate in periodic calls with the Prepetition ABL Agent, the 

Prepetition ABL Lenders, and their advisors.  Concurrently with such 

delivery to the Prepetition ABL Agent, the Debtors shall provide all 

such reporting in substantially similar form to the Prepetition Term 

Loan Agent (for delivery to the Prepetition Term Loan Lenders) and 

its advisors, the Consenting Stakeholders and their advisors, and the 

Creditors’ Committee (if any). 
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Borrowing Base Reporting: The Debtors shall deliver to the 

Prepetition ABL Agent, the Prepetition Term Loan Agent, and the 

advisors to each of the foregoing, for delivery to the Prepetition 

Lenders, a Borrowing Base Calculation for the Borrowing Base (each 

as defined in the Prepetition ABL Credit Agreement), with all the 

information required to be provided in connection therewith pursuant 

to the Prepetition ABL Credit Agreement, in each case in such format 

reasonably agreed to by the Debtors and the Prepetition ABL Agent.  

The Borrowing Base Calculation shall set forth the Borrowing Base 

calculated as of the last day of the immediately preceding calendar 

week (with weeks, for purpose of the Borrowing Base Calculation, 

beginning on Sunday and ending on Saturday) on Thursday of each 

week commencing on May 28, 2026 for the week ending May 23, 

2026, and each Thursday thereafter.  If a Thursday is a federal 

holiday, the report will be due the following Business Day.  

Notwithstanding the foregoing, to the extent the Debtors commence 

any GOB Sales (as defined in the RSA), the Debtors’ net orderly 

liquidation value advance rate underlying the Borrowing Base 

Calculation for inventory that is onsite in such stores conducting 

GOB Sales shall be reduced in accordance with the Interim Order. 

 

Borrowing Base Shortfall:  If at any time during the course of the 

chapter 11 cases the Borrowing Base reporting reveals a shortfall 

from a Borrowing Base standpoint (each such occurrence 

a “Borrowing Base Shortfall”) after netting out the most recent 

weekly Excess Cash Payment (if any), the Debtors shall be required 

to make a mandatory permanent prepayment to the Prepetition ABL 

Agent, for the ratable benefit of the ABL Lenders, in the amount of 

such Borrowing Base Shortfall as soon as reasonably practicable 

upon notice from the Prepetition ABL Agent of such Borrowing Base 

Shortfall. 

 

Excess Cash Payment: Following the first week after the Petition 

Date, the Debtors shall make a weekly mandatory permanent 

prepayment to the Prepetition ABL Agent, for the ratable benefit of 

the Prepetition ABL Lenders, in the amount of the Excess Cash 

Amount, if any.  The Debtors will submit to the Prepetition ABL 

Agent each Monday (or the first Business Day of the week) a 

reconciliation of all cash balances as of the prior Saturday.  All funds 

greater than the Excess Cash Amount will then be remitted to the 

Prepetition ABL Agent, for the ratable benefit of the Prepetition ABL 

Lenders, by no later than 2:00 p.m. prevailing Eastern Time on the 

immediately following Tuesday (or the second Business Day of the 

week) each week, to an account specified by the Prepetition ABL 

Agent.  For purposes hereof, “Excess Cash Amount” means any 

consolidated cash balance (excluding the Funded Reserve Account) 

greater than $20,000,000 (determined on a consolidated basis).  

Notwithstanding anything to the contrary in the Interim Order, any 

mandatory permanent prepayment made by the Debtors to the 

Prepetition ABL Lenders shall be subject to disgorgement upon entry 

of a final, non-appealable order in favor of the plaintiff in any such 

timely and properly filed Challenge sustaining such Challenge; 

provided that any mandatory permanent prepayment made pursuant 

Case 26-10794    Doc 13    Filed 05/18/26    Page 11 of 105



 

12 
 

Summary of Material Terms Location 

to the Interim Order shall only be subject to disgorgement to the 

extent the Court fashions such a remedy as appropriate following a 

successful Challenge; provided, further that, to the extent that any 

Debtor makes a payment or any Prepetition Agent or Prepetition 

Lender receives any payment or proceeds of the Prepetition Collateral 

and/or Adequate Protection Collateral for any Debtor’s benefit that 

are later invalidated, declared to be fraudulent or preferential, set 

aside, or required to be repaid to a trustee, debtor-in-possession, 

receiver, custodian, or any other person under any non-bankruptcy 

law, common law, or equitable principal upon a successful Challenge, 

then, to that extent of such paid amount, the Prepetition ABL 

Obligations or Prepetition Term Loan Obligations, as applicable, or 

part of the Prepetition ABL Obligations or Prepetition Term Loan 

Obligations, as applicable, intended to be satisfied shall be revived 

and shall continue as if the payment or proceeds had not been received 

by the applicable Prepetition Agent or such Prepetition Lender(s), as 

applicable. 

 

Asset Monetization Process Reporting:  To the extent the Debtors 

conduct GOB Sales, the Debtors and their advisors shall provide, in 

connection with such GOB Sales conducted by the Debtors and/or 

their advisors (including by any liquidators hired by the Debtors), to 

the Prepetition Agents for delivery to the respective Prepetition 

Secured Parties and the respective advisors to the foregoing, all 

material developments in connection with the efforts of the Debtors, 

their advisors, and any liquidators, to sell some, all, or substantially 

all of the Debtors’ inventory.  In addition, the Debtors and their 

advisors shall provide, in connection with the Marketing Process (as 

defined in the RSA):  (i) reasonably detailed updates on the progress 

of the Marketing Process (which may be in the form of a weekly 

status update call), (ii) access to any data room established by the 

Debtors or their advisors, (iii) copies of all reports, analyses, non-

legally privileged materials (including, without limitation, any and all 

confidential memoranda or other work product provided by the 

investment banker or any liquidator in connection with the Marketing 

Process), and (iv) within one (1) Business Day after receipt of any 

bona fide bid, a summary of such bid (including the identity of the 

bidder) and, if applicable, any documentation, letter or agreement 

accompanying such bid, all of which shall be provided on a 

“Professional Eyes Only” basis; provided that the aforementioned 

reporting obligations shall not apply as to any applicable Prepetition 

Secured Party with respect to any assets for which such Prepetition 

Secured Party is known to be an interested potential bidder. 

 

Maintenance of Collateral: The Debtors shall continue to maintain 

and insure the Collateral in amounts and for the risks, and by the 

entities, as required under the Prepetition Credit Documents. 

 

Adequate Protection Milestones: The failure of the Debtors to adhere 

to the Adequate Protection Milestones as set forth in Schedule 2 of 

the Interim Order shall be a Cash Collateral Termination Event. 
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Summary of Material Terms Location 

Limitation of the 

Court’s Power and/or 

Discretion 

Local Rule 

4001-2(a)(i)(C) 

The Interim Order does not contain any provisions that specifically 

limit the Court’s authority to enter future orders in the Debtors’ 

chapter 11 cases. 

N/A 

Budget 

Bankruptcy Rule 

4001(b)(1)(B)(ii) 

 

Local Rules 

4001-2(a)(i)(E) and 4001-

2(a)(iii) 

The use of Cash Collateral is subject to a budget approved by the 

Prepetition Secured Parties and the Debtors.  The Debtors agree to 

comply with the Approved Budget (subject to Permitted Deviations).   

A failure by the Debtors of any Variance Test (subject to Permitted 

Deviations) constitutes a Cash Collateral Termination Event.  The 

Initial Budget is attached to the Interim Order as Schedule 1. 

¶¶  H(xi); 

4 

Carve Out 

Bankruptcy Rule 

4001(b)(1)(B)(iii) 

 

Local Rule 

4001-2(a)(i)(F) 

The Interim Order provides a “Carve Out” of certain statutory fees 

and allowed professional fees of the Debtors and any official 

committee appointed in these chapter 11 cases pursuant to 

section 1103 of the Bankruptcy Code and a Post-Carve Out Trigger 

Notice Cap, all as detailed in the Interim Order. 

¶ 7 

Postpetition Liens on 

Unencumbered Assets 

Local Rule 

4001-2(a)(i)(G) 

Adequate Protection Collateral includes unencumbered estate assets, 

excluding Avoidance Actions, but including, subject to entry of the 

Final Order, any Avoidance Proceeds (but excluding the Funded 

Reserve Account and any amounts held therein; provided that once 

the Carve Out Reserves have been fully funded the Prepetition Agents 

shall have a first-lien (subject to their respective rights and priorities 

as of the Petition Date and as set forth in the Interim Order) and 

automatically perfected security interest in any residual interest in the 

Carve Out Reserves, with any excess paid to satisfy the Prepetition 

Secured Debt for application in accordance with the Interim Order). 

¶ 3(a) 

Milestones 

Bankruptcy Rule 

4001(c)(1)(B) 

 

Local Rule 

4001-2(a)(i)(H) and 4001-

2(a)(ii) 

The Interim Order requires the Debtors to achieve the milestones set 

forth below and in Schedule 2 to the Interim Order, unless such 

milestones are waived or extended from time to time with the 

reasonable consent of the Prepetition Agents at the direction of the 

applicable requisite Prepetition Lenders, in their sole discretion, with 

email from the Prepetition Agents’ counsel to the Debtors’ counsel 

being sufficient. 

• Within 5 days of the Petition Date the Court shall have entered 

the Interim Order in form and substance acceptable to the 

Prepetition Agents. 

• Within 10 days of the Petition Date the Debtors shall have filed 

a plan and disclosure statement, in each case in form and 

substance reasonably acceptable to the Prepetition Agents, acting 

at the direction of the applicable requisite Prepetition Lenders. 

• Within 35 days of the Petition Date (subject to Court availability) 

the Court shall have entered the Final Order in form and 

substance acceptable to the Prepetition Agents. 

Schedule 2 
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Summary of Material Terms Location 

• Within 45 days of the Petition Date the Bankruptcy Court shall 

have entered an order approving the Disclosure Statement on a 

conditional basis. 

• Within 60 days of the Petition Date the Debtors shall have 

delivered a report from each firm providing services in 

connection with the liquidations of the Collateral commenting on 

sales performance, and with respect to the going-out-of-business 

sales of inventory.  In each case, such reports shall be in form 

and substance reasonably acceptable to the Prepetition Agents. 

• Within 80 days of the Petition Date the Bankruptcy Court shall 

enter an order confirming the Plan. 

Payment of Adequate 

Protection Fees Without 

Review 

Local Rule 

4001-2(a)(i)(K) 

The Interim Order provides that the Debtors are authorized to and 

shall pay the Adequate Protection Fees and Expenses, subject to the 

terms set forth therein. 

Subject to the review procedures set forth in paragraph 14 of the 

Interim Order, the Adequate Protection Fees and Expenses shall not 

be subject to allowance or review by the Court; provided, however, 

any time that professionals for the Prepetition Secured Parties seek 

payment of reasonable and documented fees and expenses from the 

Debtors prior to the effective date of a chapter 11 plan, each 

professional shall provide summary copies of its invoices, and such 

invoice summary shall provide the specific individuals providing the 

services, the total number of hours billed for each individual, the 

hourly fee for each individual, and a summary description of services 

provided by each individual, and the expenses incurred by the 

applicable party and/or professionals (which may be redacted or 

modified to the extent necessary to delete any information subject to 

the attorney client privilege, any information constituting attorney 

work product, or any other confidential information, and the 

provision of such invoices shall not constitute any waiver of the 

attorney client privilege or of any benefits of the attorney work 

product doctrine or any other evidentiary privilege or protection 

recognized under applicable law), to the Review Parties (as defined 

in the Interim Order).  Any objections raised by any Review Party 

with respect to such invoices must be in writing and state with 

particularity the grounds therefor and must be submitted to the 

applicable professional within ten (10) calendar days after the receipt 

by the Review Parties (the “Review Period”).  If no written objection 

is received by 12:00 p.m., prevailing Eastern Time, on the end date 

of the Review Period, the Debtors shall pay such invoices within five 

(5) Business Days of the end of the Review Period.  If an objection to 

a professional’s invoice is received within the Review Period, the 

Debtors shall pay the undisputed amount of the invoice without the 

necessity of filing formal fee applications, regardless of whether such 

amounts arose or were incurred before or after the Petition Date, and 

the Court shall have jurisdiction to determine the disputed portion of 

such invoice if the parties are unable to resolve the dispute 

consensually.  Notwithstanding the foregoing, the Debtors are 

authorized and directed to pay within four (4) Business Days of the 

date of the Interim Order any Adequate Protection Fees and Expenses 

¶ 14 
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Summary of Material Terms Location 

incurred on or prior to the Petition Date without the need for any 

professional engaged by, or on behalf of, the Prepetition Secured 

Parties to first deliver a copy of its invoice or other supporting 

documentation to the Review Parties (other than the Debtors). 

No attorney or advisor to any Prepetition Secured Party shall be 

required to file an application seeking compensation for services or 

reimbursement of expenses with the Court. 

Limitation on Estate 

Funds Related to the 

Challenge Period 

Local Rule 

4001-2(a)(i)(L) 

The limitation on use of estate funds related to the Challenge Period 

is $50,000. 

¶17 

Termination 

Date/Remedies 

Bankruptcy Rule 

4001(b)(1)(B)(iii) 

 

Local Rules 4001-

2(a)(i)(M), (S) 

Upon the occurrence of a Cash Collateral Termination Event, subject 

to the Remedies Notice Period, and unless the Court orders otherwise, 

either Prepetition Agent may terminate its consent to the Debtors’ use 

of Cash Collateral; provided that, until the expiration of the Remedies 

Notice Period, (x) the Debtors may cure any Cash Collateral 

Termination Event and (y) the Debtors may continue to use Cash 

Collateral to make payments in respect of expenses critical to 

preserve the value of the Debtors’ business and the Collateral, 

including professional fees of the Debtor Professionals in accordance 

with the Approved Budget; and provided, further, that the Debtors 

may continue to use Cash Collateral during or after expiration of the 

Remedies Notice Period solely to the extent necessary to fund the 

Carve Out Reserves subject to paragraph 7 of the Interim Order. 

During the Remedies Notice Period, the Debtors, the Creditors’ 

Committee (if appointed), U.S. Trustee, and/or any party in interest 

shall be entitled to seek an emergency hearing with the Court for the 

purpose of contesting whether, in fact, a Cash Collateral Termination 

Event has occurred and is continuing or to obtain non-consensual use 

of Cash Collateral; provided, however, that nothing therein limits the 

Court’s ability to hear other matters it deems appropriate at such 

hearing.  If a request for any such hearing is made prior to the end of 

the Remedies Notice Period, the Remedies Notice Period shall be 

continued until the Court hears and rules with respect thereto. 

¶¶ 8(b)-(c) 

Termination Events  

Bankruptcy Rule 

4001(b)(1)(B)(iii) 

 

Local Rule 

4001-2(a)(i)(M) 

The events set forth in paragraph 8(d) of the Interim Order are 

collectively referred to as the “Cash Collateral Termination Events” 

and include termination events that are customary in a cash collateral 

order, such as: 

• The failure to make any payment pursuant to paragraph 3 of the 

Interim Order; 

• The filing of any motion or pleading by the Debtors to stay, 

vacate, reverse, amend, or modify the Interim Order or Final 

Order in a manner materially adverse to the Prepetition Secured 

Parties, including, without limitation, (i) the invalidation, 

subordination, or other challenge to any of the Prepetition 

Secured Obligations, the Prepetition Liens, the Adequate 

Protection Liens, or the 507(b) Claims or (ii) any relief under 

¶ 8(d) 
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Summary of Material Terms Location 

sections 506(c) or 552 of  the Bankruptcy Code with respect to 

any Prepetition Collateral or any Adequate Protection Collateral, 

or against any of the Prepetition Secured Parties, in each case 

without the express prior written consent of the Directing Cash 

Collateral Agent; 

• The Debtors fail to make payment of a Borrowing Base Shortfall 

within four (4) Business Days of the due date thereof; 

• The Debtors fail to make an Excess Cash Payment within four 

(4) Business Days of the due date thereof; 

• The Debtors file any motion, pleading, or proceeding (or solicit, 

support, or encourage any other party to file any motion, 

pleading, or proceeding) seeking or consenting to the granting of, 

or an order is entered granting, any termination and/or 

shortening, or reduction of the Debtors’ exclusive period to file 

and/or solicit a chapter 11 plan pursuant to the Bankruptcy Code 

(collectively, the “Exclusive Periods”) or the Exclusive Periods 

otherwise terminate, unless otherwise agreed by the Prepetition 

ABL Agent and the Prepetition Term Loan Agent; 

• The Court shall have entered an order, or the Debtors shall have 

filed a motion or application seeking an order, or the Debtors fail 

to timely contest a motion or application filed by another party 

seeking an order, (i) converting one or more of the chapter 11 

cases of a Debtor to a case under chapter 7 of the Bankruptcy 

Code, (ii) appointing an examiner with expanded powers beyond 

those set forth in sections 1106(a)(3) and (4) of the Bankruptcy 

Code, a trustee, or a responsible officer, in one or more of the 

chapter 11 cases of a Debtor, or (iii) dismissing the chapter 11 

cases; 

• The entry of an order of the Court approving the terms of any 

senior secured or pari passu debtor-in-possession financing that 

is entered into by the Debtors without the express prior written 

consent of the Prepetition ABL Agent; 

• The Debtors’ failure to comply with any Adequate Protection 

Milestone set forth on Schedule 2 to the Interim Order, to the 

extent such Adequate Protection Milestone is not extended or 

waived in accordance with Schedule 2 to the Interim Order; 

• The effective date of any chapter 11 plan; 

• The failure to (i) deliver any Borrowing Base Calculation (as 

defined in the Interim Order) when required, or (ii) the failure to 

make any other adequate protection payments required to be 

made under the Interim Order to the Prepetition Secured Parties, 

in each case after three (3) Business Days’ notice and an 

opportunity to cure; 

• The lifting of the automatic stay with respect to or the exercise 

of any remedies against any portion of the Collateral with a fair 

value in excess of $1,000,000; 
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• The material expenditure by any of the Debtors of Cash 

Collateral other than in accordance with the Approved Budget 

(subject to the Permitted Deviations) or the failure to provide any 

of the reports and other information reasonably required by the 

paragraph titled “Budget Reporting” of the Interim Order; 

• A failure by the Debtors of any Variance Test (subject to 

Permitted Deviations); 

• A material breach by the Debtors of the Interim Order (provided 

that the terms and provisions with respect to adequate protection 

shall be deemed material); 

• The stay, reversal, vacatur, rescission, or other modification of 

the Interim Order in a manner materially adverse to the 

Prepetition Secured Parties; 

• Any of the Debtors file any motions, pleadings, briefs, or support 

any other parties in furtherance of any event that would constitute 

a Cash Collateral Termination Event;   

• The entry of any final post-petition judgment against any of the 

Debtors in excess of $1,000,000 (not including amounts covered 

by insurance) the enforcement of which is not otherwise stayed 

by the Bankruptcy Code or otherwise. 

• The issuance by any governmental authority, including any 

regulatory authority or court of competent jurisdiction, of any 

final, non-appealable ruling or order that (i) enjoins the 

consummation of a material portion of the restructuring 

transactions contemplated under the Plan and (ii) remains in 

effect for ten (10) Business Days; provided, that this termination 

right may not be exercised by any Prepetition Agent to the extent 

such relief was sought or requested by any of the Prepetition 

Secured Parties; and 

• The Bankruptcy Court enters an order denying confirmation of 

the Plan. 

Validity, Perfection, and 

Amount of Obligations 

Securing Prepetition 

Liens, Binding Effect of 

Stipulations on Third 

Parties, and Challenge 

Period 

Bankruptcy Rule 

4001(b)(1)(B)(iii) 

 

Local Rule 

4001-2(a)(i)(Q) 

The Debtors’ stipulations, admissions, agreements, and releases 

contained in the Interim Order shall be binding upon the Debtors in 

all circumstances and for all purposes.  The Debtors’ stipulations, 

admissions, agreements, and releases contained in the Interim Order 

shall be binding upon the Debtors’ estates and all other parties in 

interest, including, without limitation, any statutory or non-statutory 

committees appointed or formed in the chapter 11 cases (including 

any Creditors’ Committee) and any other person or entity acting or 

seeking to act on behalf of the Debtors’ estates including any 

chapter 7 or chapter 11 trustee appointed or elected for any of the 

Debtors, in all circumstances and for all purposes unless: (a) such 

committee or any other party in interest with requisite standing (in 

each case to the extent requisite standing is obtained pursuant to an 

order of this Court entered prior to the expiration of the Challenge 

Period and subject in all respects to any agreement or applicable law 

that may limit or affect such entity’s right or ability to commence 

such proceeding) has timely filed an adversary proceeding or 

¶ 16 
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Summary of Material Terms Location 

contested matter (subject to the limitations contained in the Interim 

Order, including, inter alia, in paragraph 16 of the Interim Order) by 

the earlier of (i) the date of entry of an order confirming a chapter 11 

plan and (ii) seventy-five (75) calendar days after entry of this Interim 

Order (the earlier to occur of clauses (i)-(ii), the “Challenge Period”) 
provided, however, that the duration of the Challenge Period is 

subject to entry of the Final Order granting such relief, (A) objecting 

to or challenging the amount, validity, perfection, enforceability, 

priority or extent of the Prepetition Secured Debt or the Prepetition 

Liens, or (B) otherwise asserting or prosecuting any action for 

preferences, fraudulent transfers or conveyances, other avoidance 

power claims or any other claims, counterclaims or causes of action, 

objections, contests or defenses (collectively, the “Challenges”) 

against the Prepetition Secured Parties or their respective 

subsidiaries, affiliates, officers, directors, managers, principals, 

employees, agents, financial advisors, attorneys, accountants, 

investment bankers, consultants, representatives and other 

professionals and the respective successors and assigns thereof, in 

each case in their respective capacity as such (each, a 

“Representative” and, collectively, the “Representatives”) in 

connection with matters related to the Prepetition Credit Documents, 

the Prepetition Secured Debt, the Prepetition Liens, and the 

Prepetition Collateral; and (b) there is a final non-appealable order in 

favor of the plaintiff sustaining any such Challenge in any such timely 

filed adversary proceeding or contested matter;7 provided, however, 

that any pleadings filed in connection with any Challenge shall set 

forth with specificity the basis for such challenge or claim and any 

challenges or claims not so specified prior to the expiration of the 

Challenge Period shall be deemed forever, waived, released and 

barred.  If no such Challenge is timely and properly filed during the 

Challenge Period or the Court does not rule in favor of the plaintiff in 

any such proceeding, then: (1) the Debtors’ stipulations, admissions, 

agreements, and releases contained in the Interim Order shall be 

binding on all parties in interest; (2) the obligations of the Debtors 

under the Prepetition Credit Documents, including the Prepetition 

Secured Debt, shall constitute allowed claims not subject to defense 

avoidance, reduction, setoff, recoupment, recharacterization, 

subordination (whether equitable, contractual, or otherwise, except 

under the Prepetition Intercreditor Agreements), disallowance, 

impairment, claim, counterclaim, cross-claim, or any other challenge 

under the Bankruptcy Code or any applicable law or regulation by 

any person or entity for all purposes in the chapter 11 cases, any 

subsequent chapter 7 case(s), or otherwise; (3) the Prepetition Liens 

on the Prepetition Collateral shall be deemed to have been, as of the 

Petition Date, legal, valid, binding, perfected, security interests and 

liens, not subject to defense, avoidance, reduction, setoff, 

recoupment, recharacterization, subordination (whether equitable, 

contractual (other than pursuant to the Prepetition Intercreditor 

 
7  If a chapter 7 trustee or a chapter 11 trustee is appointed or elected prior to the conclusion of the Challenge Period, 

then the Challenge Period, with respect to such trustee only, shall be the later of:  (i) the last day of the Challenge 

Period and (ii) fourteen (14) days after the date on which such trustee is appointed or elected. 
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Agreements), or otherwise), disallowance, impairment, claim, 

counterclaim, cross-claim, or any other challenge under the 

Bankruptcy Code or any applicable law or regulation by any person 

or entity, including any statutory or non-statutory committees 

appointed or formed in the chapter 11 cases or any other party in 

interest acting or seeking to act on behalf of the Debtors’ estates, 

including, without limitation, any successor thereto (including, 

without limitation, any chapter 7 trustee or chapter 11 trustee or 

examiner appointed or elected for any of the Debtors) and any 

defense, avoidance, reduction, setoff, recoupment, recharacterization, 

subordination (whether equitable, contractual, or otherwise), 

disallowance, impairment, claim, counterclaim, cross-claim, or any 

other challenge under the Bankruptcy Code or any applicable law or 

regulation by any statutory or non-statutory committees appointed or 

formed in the chapter 11 cases or any other party acting or seeking to 

act on behalf of the Debtors’ estates, including, without limitation, 

any successor thereto (including, without limitation, any chapter 7 

trustee or chapter 11 trustee appointed or elected for any of the 

Debtors), whether arising under the Bankruptcy Code or otherwise, 

against any of the Prepetition Secured Parties and their 

Representatives arising out of or relating to any of the Debtors, the 

Prepetition Credit Documents, the Prepetition Secured Debt, the 

Prepetition Liens and the Prepetition Collateral shall be deemed 

forever waived, released, and barred.  If any such Challenge is timely 

filed during the Challenge Period, the stipulations, admissions, 

agreements, and releases contained in the Interim Order shall 

nonetheless remain binding and preclusive (as provided in the second 

sentence of this paragraph) on each other statutory or non-statutory 

committee appointed or formed in the chapter 11 cases and on any 

other person or entity.  Nothing in the Interim Order vests or confers 

on any Person (as defined in the Bankruptcy Code), including any 

statutory or non-statutory committees appointed or formed in the 

chapter 11 cases, standing or authority to pursue any claim or cause 

of action belonging to the Debtors or their estates, including, without 

limitation, Challenges with respect to the Prepetition Credit 

Documents, the Prepetition Secured Debt, or the Prepetition Liens, 

and any ruling on standing, if appealed, shall not stay or otherwise 

delay the chapter 11 cases or confirmation of any plan of 

reorganization.  For the avoidance of doubt, notwithstanding anything 

else to the contrary in the Interim Order, any chapter 7 or chapter 11 

trustee appointed or elected in these cases shall, until the expiration 

of the period provided herein for asserting Challenges, and thereafter 

for the duration of any adversary proceeding or contested matter 

commenced pursuant to this paragraph (whether commenced by such 

trustee or commenced by any other party in interest on behalf of the 

Debtors’ estates), be deemed to be a party other than the Debtors and 

shall not, for purposes of such adversary proceeding or contested 

matter, be bound by the acknowledgments, admissions, confirmations 

and stipulations of the Debtors in the Interim Order. 

Waiver/Modification  

of Automatic Stay 
• The automatic stay under section 362 of the Bankruptcy Code 

shall be modified to the extent necessary to permit the Prepetition 

¶¶ 5(b), 9, 

30 
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Bankruptcy Rule 

4001(b)(1)(B)(iii) 

 

Local Rule 

4001-2(a)(i)(S) 

ABL Agent and the Prepetition Term Loan Agent to take all 

actions, as applicable, referenced in paragraph 5 of the Interim 

Order. 

• The automatic stay under section 362 of the Bankruptcy Code is 

deemed modified and vacated to the extent necessary to permit 

(i) upon the occurrence and during the continuance of a Cash 

Collateral Termination Event, the Directing Cash Collateral 

Agent to (x) deliver a Default Notice and (y) subject to the 

Debtors’ permitted uses of Cash Collateral during the Remedies 

Notice Period, terminate any use of Cash Collateral and (ii) such 

other actions as described in the foregoing sentence, provided 

that during the Remedies Notice Period, unless the Court orders 

otherwise, the automatic stay (to the extent applicable) shall 

remain in effect. 

Provisions Limiting the 

Rights of Parties in 

Interest 

Local Rule 

4001-2(a)(i)(T) 

The Interim Order does not contain any provisions that specifically 

limit what parties in interest may raise at any emergency hearing 

scheduled during the Remedies Notice Period. 

¶ 8(c) 

Section 506(c) and 

552(b) Waiver 

Local Rule 

4001-2(a)(i)(V), (W) 

Subject to entry of the Final Order, except to the extent of the Carve 

Out, waiving (a) the Debtors’ right to surcharge the Prepetition 

Collateral and the Adequate Protection Collateral pursuant to section 

506(c) of the Bankruptcy and (b) the “equities of the case” exception 

under section 552(b) of the Bankruptcy Code. 

¶ 10-12 

Marshaling Waiver 

Local Rule 

4001-2(a)(i)(X) 

Subject to entry of the Final Order granting such relief, in no event 

shall any of the Prepetition Secured Parties be subject to the equitable 

doctrine of “marshaling” or any similar doctrine with respect to the 

Collateral, the Prepetition Secured Debt, or the Prepetition Collateral.  

Further, subject to entry of the Final Order granting such relief, in no 

event shall the “equities of the case” exception in section 552(b) of 

the Bankruptcy Code apply to any of the Prepetition Secured Parties 

with respect to proceeds, products, offspring, or profits of any 

Prepetition Collateral. 

¶ 11 

Explanation for Inclusion of Significant Provisions Pursuant to Local Rule 4001-2(a)(i) 

I. The Significant Provisions Are Appropriate and Justified Under the 

Circumstances of These Chapter 11 Cases. 

14. Local Rule 4001-2(a)(i) requires that the Debtors explain the reason for including 

significant provisions described in Local Rules 4001-2(a)(i)(N)–(X) (collectively, the “Significant 
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Provisions”) in the Orders.8  The Debtors believe that each of the Significant Provisions, as well 

as the Carve Out, is justified and necessary in the context and circumstances of these chapter 11 

cases and should be approved. 

A. The Scope of the Carve Out Is Appropriate (Local Rule 4001-2(a)(i)(F)). 

15. The proposed adequate protection is subject to the Carve Out, pursuant to which 

funds will be regularly reserved and funded during the pendency of these chapter 11 cases to ensure 

the timely payment of Allowed Professional Fees.  Without the Carve Out, the Debtors and other 

parties in interest may be deprived of certain rights and powers, including the right to select their 

own professionals, because the services for which professionals may be paid in these chapter 11 

cases would be restricted.  See In re Ames Dep’t Stores, Inc., 115 B.R. 34, 38 (Bankr. S.D.N.Y. 

1990) (observing that courts insist on carve outs for estate professionals because “[a]bsent such 

protection, the collective rights and expectations of all parties-in-interest are sorely prejudiced”).  

Moreover, the Carve Out serves to enhance the value of these estates because, in the absence of a 

carveout, “nobody will represent the debtor or the committee and the case will fall apart, further 

diminishing the overall value of the secured creditor’s collateral[.]”  In re Molycorp, Inc., 562 B.R. 

67, 76 n. 39 (Bankr. D. Del. 2017).  The Carve Out does not directly or indirectly deprive the 

Debtors’ estates or other parties in interest of possible rights and powers.  Additionally, the Carve 

Out protects against administrative insolvency on account of process costs during the course of 

these chapter 11 cases by ensuring that assets remain for any payment owing to the Clerk of the 

Court, payable to the Office of the United States Trustee for the District of Delaware (the “U.S. 

 
8  Local Rules 4001-2(a)(i)(N), (O), (P), and (R) are not applicable to the Interim Order.  In addition, Local Rules 

4001-2(a)(i)(U)–(X) are only applicable upon entry of the Final Order. 
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Trustee”) pursuant to 28 U.S.C. § 1930, and professional fees of the Debtors and any statutory 

committee. 

B. The Findings of Validity, Perfection, or Amount of Prepetition Liens and 

Challenge Period Are Appropriate (Local Rule 4001-2(a)(i)(Q)). 

16. Local Rule 4001-2(a)(i)(Q) requires explicit disclosure of provisions that bind the 

estate or other parties in interest with respect to the validity, perfection, or amount of the secured 

creditor’s prepetition lien or the waiver of claims against the secured creditor without first giving 

parties in interest at least seventy-five (75) days from the entry of the order to investigate such 

matters.  Here, the Interim Order provides any committee appointed in these chapter 11 cases and 

other parties in interest, in each case, with requisite standing, to file an adversary proceeding 

objecting to or challenging the amount, validity, perfection, enforceability, priority, or extent of 

the Prepetition Secured Debt or the Prepetition Liens or otherwise asserting or prosecuting any 

action for preferences, fraudulent transfers or conveyances, other avoidance power claims, or any 

other claims, counterclaims or causes of action, objections, contests, or defenses against the 

Prepetition Secured Parties or their respective Representatives (as defined in the Interim Order), 

by the earlier of (a) the date of entry of an order confirming a chapter 11 plan or (b) seventy-five 

(75) calendar days after the entry of the Interim Order; provided, however, that such period is 

subject to entry of the Final Order granting such relief.  In the event that the date of entry of an 

order confirming a chapter 11 plan occurs fewer than seventy-five (75) calendar days after the 

entry of the Interim Order, waiver of Local Rule 4001-2(a)(i)(Q) is appropriate under the 

circumstances because the expedited timeline is necessary to maximize value for the benefit of all 

stakeholders. 
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C. The Provisions Modifying the Automatic Stay, Providing for a Cash Collateral 

Remedies Notice Period, and Providing for a Default Notice Hearing Are 

Appropriate (Local Rules 4001-2(a)(i)(S), (T)). 

17. Local Rules 4001-2(a)(i)(S) and (T) require explicit disclosure of provisions that 

modify the automatic stay upon a Cash Collateral Termination Event without a remedies notice 

period and provisions that seek to limit what parties in interest may raise at an emergency hearing 

during a remedies notice period.  The Interim Order provides for a standard five (5) Business Day 

remedies notice period for a Cash Collateral Termination Event and does not limit what parties in 

interest may raise during an emergency hearing scheduled during remedies notice period. 

18. In light of the foregoing, the Debtors submit that the Significant Provisions are 

appropriate under the facts and circumstances of these chapter 11 cases.  Accordingly, the 

Significant Provisions in the Interim Order should be approved. 

The Debtors’ Prepetition Indebtedness and Need to Use Cash Collateral 

I. The Debtors’ Prepetition Capital Structure. 

19. As of the Petition Date, the Debtors have approximately $429.3 million in principal 

amount of total funded debt obligations. 
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COMPANY CAPITAL STRUCTURE 

Facility Tranche Maturity 
Outstanding Principal 

Amount 

Prepetition ABL Facility N/A May 1, 2028  $118.9 million 

Prepetition FILO Facility N/A May 1, 2028  $59.2 million 

Prepetition Term Loan 

Credit Facility 

Tranche A June 13, 2028 

$251.2 million Tranche B June 13, 2028 

Tranche C September 12, 2028 

Total Outstanding Obligations: $429.3 million 

A. The Prepetition ABL Facility. 

20. The Debtors are obligors under that certain Credit Agreement dated as of May 1, 

2024 (as amended by that certain Amendment No. 1 to ABL Credit Agreement, dated as of 

September 25, 2024, that certain Amendment No. 2 to ABL Credit Agreement, dated as of 

February 5, 2025, that certain Amendment No. 3 to ABL Credit Agreement, dated as of July 16, 

2025, that certain Amendment No. 4 to ABL Credit Agreement, dated as of August 14, 2025, that 

certain Amendment No. 5 to ABL Credit Agreement and Amendment No. 1 to Amended and 

Restated Agreement Among Lenders, dated as of September 19, 2025, that certain Amendment 

No. 6 to ABL Credit Agreement, dated as of October 27, 2025, that certain Amendment No. 7 to 

ABL Credit Agreement, dated as of December 30, 2025, and that certain Limited Waiver to ABL 

Credit Agreement, dated as of May 12, 2026, and as may otherwise be further amended, restated, 

amended and restated, supplemented, or otherwise modified from time to time, the “Prepetition 

ABL Credit Agreement”) by and between Rising Tide Holdings Inc., a Delaware corporation 

(“RTH”) as borrower, Marine One Parent, Inc., a Delaware corporation (“Marine One Parent”), as 

holdings, the Prepetition ABL Lenders, and the Prepetition ABL Agent.  The Prepetition ABL 

Credit Agreement contemplates a revolving facility of up to $165.0 million (the “Prepetition ABL 

Facility”) and “first in, last out” term loan commitments of $45.0 million (the “Prepetition FILO 
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Facility,” and together with the Prepetition ABL Facility, the “Prepetition ABL and FILO 

Facilities”).  The Prepetition FILO Facility is comprised of (i) $20.0 million of commitments made 

at the closing date (the “Closing Date FILO Commitments”), (ii) $15.0 million of commitments 

made in connection with a subsequent Amendment No. 5 to the Prepetition FILO Facility 

(the “Amendment No. 5 FILO Commitments”), and (iii) $10.0 million of commitments made in 

connection with a subsequent Amendment No. 7 to the Prepetition FILO Facility 

(the “Amendment No. 7 FILO Commitments”).  The Prepetition ABL and FILO Facilities mature 

at the earliest of May 1, 2028 and the date that is 90 days before the maturity date of the Prepetition 

Term Loan Credit Facility (as defined below). 

21. The loans extended under the Prepetition ABL Facility accrue interest at a rate of 

Adjusted Term SOFR (as defined therein) plus 4.75%, payable in cash on each interest payment 

date.  The loans extended under the Closing Date FILO Commitments accrue interest at a rate of 

Adjusted Term SOFR plus 8.75%, payable in cash on each payment date, plus a fixed rate of 

20.00% per annum, payable in kind and to be capitalized on the outstanding principal amount 

(which capitalization of accrued interest commenced October 1, 2025), in each case, on each 

interest payment date.  The loans extended under the Amendment No. 5 FILO Commitments 

accrue interest at a fixed rate of 30.00% per annum, payable in kind and to be capitalized on the 

outstanding principal amount (which capitalization of accrued interest commenced October 1, 

2025) on each interest payment date.  The loans extended under the Amendment No. 7 FILO 

Commitments accrue interest at a fixed rate of 30.00% per annum, payable in kind and to be 

capitalized on the outstanding principal amount (which capitalization of accrued interest 

commenced January 1, 2026) on each interest payment date. 
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22. As of the Petition Date, $118.9 million in unpaid principal remains outstanding 

under the Prepetition ABL Facility and $59.2 million in unpaid principal remains outstanding 

under the Prepetition FILO Facility. 

23. The Prepetition ABL and FILO Facilities are secured on a crossing-lien first 

priority basis (subject to customary exceptions) on substantially all of RTH’s assets, subject to 

certain limitations and exclusions.  Pursuant to that certain Amended and Restated ABL 

Intercreditor Agreement, dated as of September 25, 2024 (the “ABL Intercreditor Agreement”), 

the Prepetition ABL and FILO Facilities are senior in priority to the Prepetition Term Loan Credit 

Facility (as defined below) over the ABL Priority Collateral (as defined therein), and the 

Prepetition Term Loan Credit Facility is senior in priority to the Prepetition ABL and FILO 

Facilities over the Term Loan Priority Collateral (as defined therein). 

24. The Prepetition FILO Facility is junior (in both right of security and of payment) 

to the Prepetition ABL Facility.  Pursuant to that certain Amendment No. 1 to the Amended and 

Restated Agreement Among Lenders, dated as of September 19, 2025, the Prepetition ABL 

Facility is senior in right of payment to the Prepetition FILO Facility in security over the ABL 

Priority Collateral. 

25. The total amount available to be drawn under the Prepetition ABL Facility is equal 

to the lesser of (i) the revolving commitments under the Prepetition ABL Facility and (ii) the 

Borrowing Base (as defined in the Prepetition ABL Credit Agreement).  The total amount available 

under the Prepetition FILO Facility is equal to the lesser of (i) the FILO commitments under the 

Prepetition FILO Facility and (ii) the FILO Borrowing Base (as defined in the Prepetition ABL 

Credit Agreement). 
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B. The Prepetition Term Loan Credit Facility. 

26. The Debtors are obligors under that certain prepetition Super-Priority Credit 

Agreement, dated as of September 25, 2025 (as amended by that certain Amendment No. 1 to 

Credit Agreement, dated as of December 30, 2025 and that certain Limited Waiver to 

Super-Priority Credit Agreement, dated as of May 12, 2025, the “Prepetition Term Loan Credit 

Agreement” and together with the Prepetition ABL Credit Agreement the “Prepetition Credit 

Documents”) by and among RTH as borrower, Marine One Parent, as holdings, the Prepetition 

Term Loan Agent (together with the Prepetition ABL Agent, the “Prepetition Agents”), the 

guarantors that are parties thereto from time to time, and the Prepetition Term Loan Lenders.  

Under the Prepetition Term Loan Credit Agreement, the Prepetition Term Loan Lenders 

(i) extended tranche A term loans with an initial aggregate principal amount of $60,000,000 

(the “Tranche A Priority Term Loans”), (ii) exchanged term loans from an existing term loan 

facility into tranche B term loans with an initial aggregate principal amount of $146,820,606.51 

(the “Tranche B Priority Term Loans”), and (iii) exchanged term loans from an existing term loan 

facility into tranche C term loans with an initial aggregate principal amount of $700,875.68 

(the “Tranche C Priority Term Loans,” and collectively with the Tranche A Term Loans and the 

Tranche B Term Loans, the “Prepetition Term Loan Credit Facility,” and together with the 

Prepetition ABL and FILO Facilities, the “Prepetition Credit Facilities”).  The Tranche A Priority 

Term Loans and Tranche B Priority Term Loans mature on June 13, 2028, and the Tranche C 

Priority Term Loans mature on September 12, 2028. 

27. The Tranche A Priority Term Loans accrue interest at a fixed rate of 15.00% per 

annum, payable in cash or payable in kind (at the borrower’s election), in each case, on each 

interest payment date.  The Tranche B Priority Term Loans accrue interest at a rate of 12.00% per 

annum, payable in cash or payable in kind (at the borrower’s election), in each case, on each 
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interest payment date.  The Tranche C Priority Term Loans accrue interest at a rate (i) prior to 

March 12, 2025, (a) at a rate of Term SOFR (as defined therein) plus 6.00% per annum payable in 

cash, or (b) at a rate of Term SOFR plus 8.00% per annum if paid partially in cash and paid partially 

in kind, and (ii) thereafter, at a rate of Term SOFR plus 7.00% per annum, in each case, on each 

interest payment date.  As of the Petition Date, the outstanding principal amount under the 

Prepetition Term Loan Credit Facility is $251.2 million. 

28. Obligations under the Prepetition Term Loan Credit Facility are secured by a first 

priority lien on substantially all of RTH’s and the guarantors’ assets, subject to certain limitations 

and exclusions.  Pursuant to the ABL Intercreditor Agreement, the Prepetition ABL and FILO 

Facilities are senior in priority to the Prepetition Term Loan Credit Facility over the ABL Priority 

Collateral, and the Prepetition Term Loan Credit Facility is senior in priority to the Prepetition 

ABL and FILO Facilities over the Term Loan Priority Collateral (together the with ABL Priority 

Collateral, the “Prepetition Collateral”). 

II. The Debtors’ Immediate Need to Use Cash Collateral. 

29. As set forth in the Agam Declaration, and as described herein, the Debtors need to 

use cash on hand and cash generated from operations to fund their business throughout these 

chapter 11 cases and pursue a value-maximizing transaction.  See Agam Decl. ¶ 7.  As of the 

Petition Date, the Debtors estimate that they have approximately $21.5 million of available cash 

on hand, substantially all of which is subject to the Prepetition Secured Parties’ security interests 

and, thus, constitutes the Prepetition Secured Parties’ Cash Collateral.  See Id. at ¶ 10.  The Debtors 

have determined that access to Cash Collateral will be sufficient to continue operating their 

businesses in chapter 11 while pursuing a value-maximizing recapitalization transaction or sale or 

sales for the benefit of all stakeholders.  Id.  Without access to Cash Collateral, the Debtors would 
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be unable to preserve the value of their estates and fund the administration of these cases, resulting 

in immediate and irreparable harm.  Id. 

30. The Debtors, with the assistance of their advisors, have developed the Initial 

Budget, a 13-week cash flow forecast for the use of Cash Collateral during the chapter 11 cases.  

See Id. at ¶ 8.  The Initial Budget contains line items for cash flows anticipated to be received and 

disbursed during the time period for which the Initial Budget is prepared.  See Id at ¶ 8.  The 

Debtors believe that the Initial Budget includes all reasonable, necessary, and foreseeable expenses 

to be incurred in connection with the operation of their business for the period set forth in the 

Initial Budget, and that the Initial Budget establishes that the Debtors will have adequate liquidity 

during the interim period as required by Local Rule 4001-2(a)(iii).  Id. at ¶ 8–10. 

Basis for Relief 

I. The Debtors’ Request to Use Cash Collateral and Proposed Adequate Protection 

Is Appropriate. 

31. Section 363 of the Bankruptcy Code governs the Debtors’ use of property of their 

estates, including Cash Collateral.  Pursuant to section 363(c)(2) of the Bankruptcy Code, a debtor 

may use Cash Collateral where “(A) each entity that has an interest in such cash collateral consents; 

or (B) the court, after notice and a hearing, authorizes such use, sale, or lease in accordance with 

the provisions of this section.”  11 U.S.C. § 362(c)(2).  To the extent consent is required, 

the Prepetition Secured Parties have, or shall be deemed to have, consented to the Debtors’ use of 

the Cash Collateral, subject to the terms and limitations set forth in the Orders. 

32. Section 363(e) of the Bankruptcy Code provides for adequate protection of interests 

in property when a debtor uses Cash Collateral.  Further, section 362(d)(1) of the Bankruptcy Code 

provides for adequate protection of interests in property due to the imposition of the automatic 

stay.  See In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996).  While section 361 of the 
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Bankruptcy Code provides examples of forms of adequate protection, such as granting replacement 

liens and administrative claims, courts decide what constitutes sufficient adequate protection on a 

case-by-case basis.  See In re Swedeland Dev. Grp., Inc., 16 F.3d 552, 564 (3d Cir. 1994); 

In re Satcon Tech. Corp., No. 12-12869, 2012 WL 6091160, at *6 (Bankr. D. Del. Dec. 7, 2012); 

In re N.J. Affordable Homes Corp., No. 05-60442, 2006 WL 2128624, at *14 (Bankr. D.N.J. June 

29, 2006); In re Columbia Gas Sys., Inc., Nos. 91-803, 91-804, 1992 WL 79323, at *2 (Bankr. D. 

Del. Feb. 18, 1992); In re Dynaco Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) (citing 2 Collier 

on Bankruptcy ¶ 361.01 [1] at 361-66 (15th ed. 1993) (explaining that adequate protection can 

take many forms and “must be determined based upon equitable considerations arising from the 

particular facts of each proceeding”)). 

33. The concept of adequate protection is designed to shield a secured creditor from 

diminution in the value of its interest in collateral during the period of a debtor’s use.  See 

In re Carbone Cos., 395 B.R. 631, 635 (Bankr. N.D. Ohio 2008) (“The test is whether the secured 

party’s interest is protected from diminution or decrease as a result of the proposed use of cash 

collateral.”); see also In re Cont’l Airlines, Inc., 154 B.R. 176, 180–81 (Bankr. D. Del. 1993) 

(holding that adequate protection for use of collateral under section 363 of the Bankruptcy Code 

is limited to use-based decline in value).   

34. As described above, and as set forth in the Interim Order, the Debtors propose to 

provide the Prepetition Secured Parties with the following Adequate Protection Package: 

(a) Adequate Protection Liens.  Each of the Prepetition ABL Agent (for the 

benefit of itself and for the benefit of the Prepetition ABL Lenders) and the 

Prepetition Term Loan Agent (for the benefit of itself and for the benefit of 

the Prepetition Term Loan Lenders) will be granted, pursuant to 

section 363(e) of the Bankruptcy Code, a valid, automatically perfected 

security interest in and lien upon (subject and subordinate to the Carve Out 

and to any valid, perfected, unavoidable liens or security interests in 

existence as of the Petition Date, or that are perfected subsequent to the 
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Petition Date as permitted by Bankruptcy Code section 546(b)) the 

Adequate Protection Collateral (as defined in the Interim Order). 

(b) Adequate Protection 507(b) Claims.  The Prepetition ABL Agent (for the 

benefit of itself and for the benefit of the Prepetition ABL Lenders) and the 

Prepetition Term Loan Agent (for the benefit of itself and for the benefit of 

the Prepetition Term Loan Lenders) will be granted an allowed 

superpriority administrative expense claim (senior to all other 

administrative expense claims of any kind but subject and subordinate to 

the Carve Out) on account of such Prepetition ABL Secured Parties’ 

Adequate Protection Claims and Prepetition Term Loan Secured Parties’ 

Adequate Protection Claims, as applicable, as provided for in section 507(b) 

of the Bankruptcy Code, which superpriority administrative expense claims 

shall be payable from and have recourse to all Adequate Protection 

Collateral and all proceeds thereof; provided that such recourse shall be 

subject in all respects to the Carve Out and to any valid, perfected, 

unavoidable liens or security interests in existence as of the Petition Date, 

or that are perfected subsequent to the Petition Date as permitted by 

Bankruptcy Code section 546(b), and the Prepetition Intercreditor 

Agreements. 

(c) Additional Adequate Protection. 

i. Fees and Expenses.  The Debtors will pay the reasonable and 

documented fees and out-of-pocket expenses of the Prepetition ABL 

Agent, the Prepetition Term Loan Agent, and their respective 

counsel as specified in the Interim Order, subject to the review 

procedures set forth in the Interim Order. 

ii. Postpetition Interest.  The Debtors will pay the Prepetition ABL 

Agent, on behalf of itself and the Prepetition ABL Lenders, and the 

Prepetition Term Loan Agent, on behalf of itself and the Prepetition 

Term Loan Lenders, all accrued interest on the Prepetition ABL 

Obligations and the Prepetition Term Loan Obligations, as 

applicable, during the chapter 11 cases at the applicable contractual 

non-default rate (including interest on interest) and in the amounts 

specified in the applicable Prepetition Credit Documents, as set forth 

in the Interim Order; provided that the Term Loan Postpetition 

Interest shall be paid in kind and the ABL Postpetition Interest shall 

be paid in cash. 

iii. Information Rights.  The Debtors shall comply with the access and 

information requirements set forth in paragraph 3(i) of the 

Interim Order. 

iv. Borrowing Base Reporting.  The Debtors shall comply with the 

Borrowing Base reporting requirements and payment obligations set 

forth in paragraphs 3(j)–(k) of the Interim Order. 
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v. Excess Cash Payment.  The Debtors shall make a weekly 

mandatory permanent prepayment to the Prepetition ABL Agent, for 

the ratable benefit of the Prepetition ABL Lenders, in the amount of 

the Excess Cash Amount, if any. 

vi. Asset Monetization Process Reporting.  To the extent the Debtors 

conduct GOB Sales, the Debtors and their advisors shall provide the 

Prepetition Agents all material developments in connection with the 

Debtors’ efforts to sell some, all, or substantially all of the Debtors’ 

inventory.  In addition, the Debtors and their advisors shall provide, 

in connection with the Marketing Process (as defined in the RSA), 

the information as set forth in the Interim Order. 

vii. Maintenance of Collateral.  The Debtors shall continue to maintain 

and insure the Collateral in amounts and for the risks, and by the 

entities, as required under the Prepetition Credit Documents. 

viii. Adequate Protection Milestones.  The Debtors will adhere to 

certain case milestones set forth in Schedule 2 of the Interim Order 

(unless waived or extended from time to time with the reasonable 

consent of the Prepetition Agents at the direction of the applicable 

requisite Prepetition Lenders, in their sole discretion, with email 

from the Prepetition Agents’ counsel to the Debtors’ counsel being 

sufficient). 

35. The Debtors submit that the proposed Adequate Protection is appropriate to protect 

the Prepetition Secured Parties from any diminution in value caused by, among other reasons, the 

Debtors’ use of the Prepetition Collateral, including the Cash Collateral, during the pendency of 

these chapter 11 cases.  Considering the foregoing, the Debtors submit that the proposed Adequate 

Protection to be provided for the benefit of the Prepetition Secured Parties is appropriate.  The 

Debtors’ proposed Adequate Protection is not only necessary to protect the Prepetition Secured 

Parties against any aggregate diminution in value, but is also fair and appropriate under the 

circumstances of these chapter 11 cases to ensure the Debtors are able to continue using the 

Cash Collateral, subject to the terms and limitations set forth in the Interim Order, for the benefit 

of all parties in interest and their estates. 
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II. Failure to Obtain the Immediate Interim Use of Cash Collateral Would Cause 

Immediate and Irreparable Harm. 

36. Bankruptcy Rule 4001(b) provides that a final hearing on a motion to use 

cash collateral pursuant to section 363 of the Bankruptcy Code may not be commenced earlier than 

fourteen days after the service of such motion.  Upon request, however, the Court is authorized to 

conduct a preliminary expedited hearing on this Motion and authorize the Debtors’ proposed use 

of Cash Collateral to the extent necessary to avoid immediate and irreparable harm to the Debtors’ 

estates.  See Fed. R. Bankr. P. 4001(b)(2).  Section 363(c)(3) of the Bankruptcy Code authorizes 

the court to authorize the use of cash collateral at a preliminary hearing “if there is a reasonable 

likelihood that the [debtor] will prevail at the final hearing […].”  11 U.S.C. § 363(c)(3). 

37. The Debtors have an immediate postpetition need to use the Cash Collateral.  

The Debtors cannot maintain the value of their estates during the pendency of these chapter 11 

cases without immediate access to cash.  See Agam Decl. ¶ 10.  The Debtors will use Cash 

Collateral to, among other things, pay employees, landlords, and vendors, and fund the 

administration of these chapter 11 cases in which the Debtors seek approval of a value-maximizing 

transaction for the benefit of their stakeholders.  See Id. at ¶ 9-10.  As of the Petition Date, the 

Debtors have approximately $21.5 million of cash on hand.  See Id. at ¶ 10.  Absent the ability to 

use Cash Collateral immediately, the Debtors will be unable to continue to operate their business 

in the near term or otherwise fund these chapter 11 cases.  See Id.  If the Debtors’ proposed use of 

Cash Collateral were denied, the Debtors would suffer immediate and irreparable harm to their 

business and relationships with employees, vendors, landlords, and customers.  See Id. at ¶ 9.  In 

short, the Debtors’ immediate use of Cash Collateral is vital to preserve and maximize the value 

of their estates. 
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38. The Debtors therefore seek immediate authority to use the Cash Collateral as set 

forth in this Motion and in the proposed Interim Order to prevent immediate and irreparable harm 

to their estates pending the Final Hearing pursuant to Bankruptcy Rule 4001(b) and Local 

Rule 4001-2(b)(ii).  The Debtors submit that they have satisfied the requirements of Bankruptcy 

Rule 4001 and Local Rule 4001-2 to support an expedited preliminary hearing and immediately 

access Cash Collateral on an interim basis. 

III. The Automatic Stay Should Be Modified on a Limited Basis. 

39. The relief requested herein contemplates modification of the automatic stay to the 

extent necessary to implement and effectuate the terms and provisions of the Interim Order, and 

specifically permit the Prepetition ABL Agent and the Prepetition Term Loan Agent, each in their 

sole discretion, to file such financing statements, mortgages, notices of liens, or other similar 

instruments as necessary.  The Interim Order further provides that the automatic stay will be 

automatically modified to permit the Directing Cash Collateral Agent to deliver a Default Notice 

and, subject to the Debtors’ permitted uses of Cash Collateral during the Remedies Notice Period, 

terminate any use of Cash Collateral upon expiration of the Remedies Notice Period. 

Reservation of Rights 

40. Notwithstanding anything to the contrary herein, nothing contained in this Motion 

or any actions taken pursuant to any order granting the relief requested by this Motion (including 

any payment made in accordance with any such order), is intended as or shall be construed or 

deemed to be:  (a) an implication or admission as to the amount of, basis for, or validity of any 

particular claim against the Debtors under the Bankruptcy Code or other applicable 

non-bankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s rights to dispute 

any particular claim on any grounds; (c) a promise or requirement to pay any particular claim; 

(d) an implication, admission, or finding that any particular claim is an administrative expense 
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claim, other priority claim, or otherwise of a type specified or defined in this Motion or any order 

granting the relief requested by this Motion; (e) a request or authorization to assume, adopt, or 

reject any agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code or 

otherwise affect the Debtors’ rights under section 365 of the Bankruptcy Code to assume or reject 

any executory contract or unexpired lease; (f) an admission as to the validity, priority, 

enforceability, or perfection of any lien on, security interest in, or other encumbrance on property 

of the Debtors’ estates; (g) a waiver or limitation of the Debtors’ or any other party in interest’s 

claims, causes of action, or other rights under the Bankruptcy Code or any other applicable law; 

or (h) a waiver of the obligation of any party in interest to file a proof of claim.  

Notice 

41. The Debtors will provide notice of this Motion to the following parties or their 

respective counsel:  (a) the U.S. Trustee; (b) the holders of the thirty (30) largest unsecured claims 

against the Debtors (on a consolidated basis); (c) counsel to Eclipse, as ABL Agent and FILO 

Agent; (d) counsel to Wilmington Savings Fund Society, FSB, as Term Loan Agent; (e) counsel 

to the Consenting Stakeholders; (f) the office of the attorney general for each of the states in which 

the Debtors operate; (g) the United States Attorney’s Office for the District of Delaware; (h) the 

Internal Revenue Service; and (i) any party that has requested notice pursuant to Bankruptcy 

Rule 2002.  The Debtors will serve copies of this Motion and any order entered in respect to this 

Motion as required by Local Rule 9013-1(m).  The Debtors submit that, in light of the nature of 

the relief requested, no other or further notice need be given. 
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WHEREFORE, the Debtors request entry of the Interim Order, substantially in the form 

attached hereto as Exhibit A, (a) granting the relief requested herein and (b) granting such other 

relief as the Court deems appropriate under the circumstances. 

Dated:  May 18, 2026   

Wilmington, Delaware   

   

/s/ Michael R. Nestor   

YOUNG CONAWAY STARGATT & TAYLOR, LLP  KIRKLAND & ELLIS LLP 

Michael R. Nestor (DE Bar No. 3526)  KIRKLAND & ELLIS INTERNATIONAL LLP 

Kara Hammond Coyle (DE Bar No. 4410)  Joshua A. Sussberg, P.C. 

Shella Borovinskaya (DE Bar No. 6758)  Matthew C. Fagen, P.C. (pro hac vice pending) 

Kristin L. Cardoza (DE Bar No. 6871)  601 Lexington Avenue 

Rodney Square  New York, New York 10022 

1000 North King Street  Telephone: (212) 446-4800 

Wilmington, Delaware 19801  Facsimile: (212) 446-4900 

Telephone:  (302) 571-6600  Email:  matthew.fagen@kirkland.com 

Facsimile:  (302) 571-1253   

Email:  mnestor@ycst.com  -and- 

  kcoyle@ycst.com   

  sborovinskaya@ycst.com   KIRKLAND & ELLIS LLP 

  kcardoza@ycst.com  KIRKLAND & ELLIS INTERNATIONAL LLP 

  Brian J. Nakhaimousa (pro hac vice pending) 

  830 Brickell Plaza 

  Miami, Florida 33131 

  Telephone: (305) 432-5600 

  Email:  brian.nakhaimousa@kirkland.com 

   

Proposed Co-Counsel for the Debtors and Debtors in 

Possession 

 Proposed Co-Counsel for the Debtors and Debtors in 

Possession 
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Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 )  

In re: ) Chapter 11 

 )  

WEST MARINE, INC., et al.,1 ) Case No. 26-10794 (___) 

 )  

   Debtors. ) (Joint Administration Requested) 

 ) Re:  Docket No. 

INTERIM ORDER (I) AUTHORIZING 

THE DEBTORS TO (A) USE CASH COLLATERAL, AND 

(B) GRANT LIENS AND PROVIDE SUPERPRIORITY ADMINISTRATIVE 

EXPENSE CLAIMS, (II) GRANTING ADEQUATE PROTECTION TO CERTAIN 

PREPETITION SECURED PARTIES, (III) MODIFYING THE AUTOMATIC STAY, 

(IV) SCHEDULING A FINAL HEARING, AND (V) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”) in the above-captioned cases, pursuant to sections 105, 361, 362, 363, 

503, 506, and 507 of title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. (the “Bankruptcy 

Code”), Rules 2002, 4001, 6004, and 9014 of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”), and Rules 2002-1, 4001-2, and 9013-1 of the Local Rules of the United 

States Bankruptcy Court for the District of Delaware (the “Local Rules”), seeking entry of this 

interim order (this “Interim Order”) and the Final Order (as defined herein) as applicable, among 

other things: 

(i) authorizing the Debtors to use the Cash Collateral of the Prepetition Secured Parties 

(each as defined herein) solely in accordance with this Interim Order and the 

Approved Budget (as defined herein); 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, are: West Marine, Inc. (5502); Marine One Holdco, LLC (2231); Marine One Parent, Inc. (0402); Rising 

Tide Holdings Inc. (2628); Rising Tide Parent Inc. (6153); Seascapes, Inc. (3739); W Marine Management 

Company, Inc. (4151); and West Marine Products, Inc. (4523).  For purposes of these chapter 11 cases, the 

Debtors’ service address is West Marine Headquarters, 1 East Broward Blvd., Suite 200, Fort Lauderdale, FL 

33301. 

2  Capitalized terms used but not otherwise defined herein have the meanings ascribed to them in the Motion, the 

First Day Declaration, the Plan, or the RSA, as applicable. 
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(ii) granting the Debtors authority to provide adequate protection to the Prepetition 

Secured Parties (as defined herein) for their interests in the Prepetition Collateral, 

including Cash Collateral; 

(iii) subject to paragraph 16, approving certain stipulations by the Debtors with respect 

to the Prepetition Credit Documents (as defined herein) and the Prepetition 

Collateral as set forth herein; 

(iv) subject to entry of the Final Order granting such relief, waiving (a) the Debtors’ 

right to surcharge the Prepetition Collateral (as defined herein) and the Adequate 

Protection Collateral (as defined herein) (together, the “Collateral”) pursuant to 

section 506(c) of the Bankruptcy Code and (b) the “equities of the case” exception 

under section 552(b) of the Bankruptcy Code; 

(v) subject to entry of the Final Order granting such relief, waiving the equitable 

doctrine of “marshaling” and other similar doctrines with respect to the Collateral 

for the benefit of any party other than the Prepetition Secured Parties; 

(vi) vacating and modifying the automatic stay under section 362 of the Bankruptcy 

Code (the “Automatic Stay”) to the extent set forth herein and as necessary to 

permit the Debtors and their affiliates and the Prepetition Secured Parties to 

implement and effectuate the terms and provisions of this Interim Order, and, upon 

entry, the Final Order, and to deliver any notices of termination described below 

and, after the Remedies Notice Period (as defined herein), exercise any remedies 

during such termination as further set forth herein; 

(vii) waiving any applicable stay (including under Bankruptcy Rule 6004) and providing 

for immediate effectiveness of this Interim Order and, upon entry, the Final Order;  

(viii) scheduling a final hearing (the “Final Hearing”) to consider final approval of the 

use of Cash Collateral pursuant to a proposed final order3 (the “Final Order”), as 

set forth in the Motion filed with this Court; and 

 

(ix) granting related relief. 

 

The Court having considered (a) the interim relief requested in the Motion, (b) the 

Declaration of Amir Agam, in Support of the Debtors’ Motion for Entry of Interim and Final 

Orders (I) Authorizing the Debtors to (A) Use Cash Collateral, and (B) Grant Liens and Provide 

Superpriority Administrative Expense Claims, (II) Granting Adequate Protection to Certain 

Prepetition Secured Parties, (III) Modifying the Automatic Stay, (IV) Scheduling a Final Hearing, 

 
3  A proposed Final Order will be posted to the docket prior to the Final Hearing. 
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and (V) Granting Related  Relief (the “Agam Declaration”), (c) the Declaration of Paulee Day, 

Chief Executive Officer of West Marine, Inc., in Support of the Debtors’ Chapter 11 Petitions and 

First Day Pleadings (the “First Day Declaration”), and (d) the evidence submitted and arguments 

made at the interim hearings held on May [●], 2026 (the “Interim Hearing”); and notice of the 

Motion and Interim Hearing having been given in accordance with Bankruptcy Rules 2002, 

4001(b), (c), and (d), and 9014, and all applicable Local Rules; and the Interim Hearing having 

been held and concluded; and all objections, if any, to the interim relief requested in the Motion 

having been withdrawn, resolved or overruled by the Court; and it appearing to this Court that, 

pursuant to Bankruptcy Rule 4001(c)(2), granting the interim relief requested in the Motion is 

necessary to avoid immediate and irreparable harm to the Debtors and their estates pending the 

Final Hearing, is fair and reasonable, is essential for the preservation of the value of the Debtors’ 

assets, and is a sound and prudent exercise of the Debtors’ business judgment; and after due 

deliberation and consideration, and good and sufficient cause appearing therefor. 

BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING, 

THE COURT MAKES THE FOLLOWING FINDINGS OF FACT AND CONCLUSIONS 

OF LAW:4 

A. Petition Date.  On May 17, 2026 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under Chapter 11 of the Bankruptcy Code with the United States 

Bankruptcy Court for the District of Delaware (the “Court”).  On [●], 2026, this Court entered an 

order approving the joint administration of the chapter 11 cases. 

 
4  The findings and conclusions set forth herein constitute the Court’s findings of fact and conclusions of law 

pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the 

extent that any of the following findings of fact constitute conclusions of law, they are adopted as such. To the 

extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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B. Debtors in Possession.  The Debtors are operating their business and managing their 

property as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

No trustee or examiner has been appointed in the chapter 11 cases. 

C. Jurisdiction and Venue. This Court has jurisdiction over the chapter 11 cases, the 

Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(a)–(b) and 1334 

and the Amended Standing Order of Reference from the United States District Court for the 

District of Delaware, dated February 29, 2012.  Consideration of the Motion constitutes a core 

proceeding pursuant to 28 U.S.C. § 157(b)(2).  The Court may enter a final order consistent with 

Article III of the United States Constitution.  Venue for the chapter 11 cases and proceedings on 

the Motion is proper before this Court pursuant to 28 U.S.C. §§1408 and 1409.  The predicates for 

the relief sought herein are sections 105, 361, 362, 363, 503, 506, and 507 of the Bankruptcy Code, 

Bankruptcy Rules 2002, 4001, 6004, and 9014, and Local Rules 2002-1(b), 4001-2, and 9013-1. 

D. Committee Formation.  As of the date hereof, the United States Trustee for the 

District of Delaware (the “U.S. Trustee”) has not appointed an official committee of unsecured 

creditors in these chapter 11 cases pursuant to section 1102 of the Bankruptcy Code (to the extent 

appointed in the chapter 11 cases, the “Creditors’ Committee”). 

E. Notice.  The Interim Hearing was held pursuant to Bankruptcy Rule 4001(b)(2) and 

(c)(2).  Notice of the Motion has been provided in accordance with the Bankruptcy Code, the 

Bankruptcy Rules, and the Local Rules.   

F. Cash Collateral.  As used herein, the term “Cash Collateral” shall mean all of the 

Debtors’ cash or cash equivalents, whether existing as of the Petition Date or thereafter, wherever 

located and held, and whether as original collateral or proceeds of other Prepetition ABL Collateral 

(as defined herein), including cash in deposit accounts, that constitutes or will constitute “cash 
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collateral” of any of the Prepetition Secured Parties within the meaning of section 363(a) of the 

Bankruptcy Code. 

G. Debtors’ Stipulations.  Subject to the provisions and limitations contained in 

paragraph 16 hereof (including the Challenge Period, as defined therein), and after consultation 

with their attorneys and financial advisors, the Debtors admit, stipulate, and agree that: 

(i) Prepetition ABL Facility.  Pursuant to that certain ABL Credit Agreement 

dated as of May 1, 2024 (as amended, supplemented, restated or otherwise modified prior to the 

Petition Date, the “Prepetition ABL Credit Agreement,” and collectively with the other Loan 

Documents (as defined in the Prepetition ABL Credit Agreement) and any other agreements and 

documents executed or delivered in connection therewith, each as may have been amended, 

restated, amended and restated, supplemented, waived, or otherwise modified prior to the Petition 

Date, the “Prepetition ABL Credit Documents” and the credit facilities evidenced thereby, 

collectively, the “Prepetition ABL Facility”), among (a) Rising Tide Holdings, Inc. (“RTH” or the 

“Prepetition ABL Borrower”), (b) Marine One Parent, Inc. (“Holdings”), (c) the guarantors party 

thereto from time to time (together with RTH and Holdings, the “Prepetition ABL Credit Parties”), 

(d) Eclipse Business Capital LLC (“Eclipse”), as administrative agent, collateral agent, and FILO 

agent (solely in such capacities, the “Prepetition ABL Agent”), and (e) the lenders from time to 

time party thereto with respect to the Revolving Loans (as defined in the Prepetition ABL Credit 

Agreement) (the “Prepetition ABL Revolving Lenders”) and the FILO Loans (as defined in the 

Prepetition ABL Credit Agreement) (the “Prepetition FILO Lenders” and, together with the 

Prepetition ABL Revolving Lenders, the “Prepetition ABL Lenders,” and the Prepetition ABL 

Lenders collectively with the Prepetition ABL Agent, and all other holders of Prepetition ABL 

Debt (as defined below) and any other Obligations (as defined in the Prepetition ABL Credit 
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Agreement), the “Prepetition ABL Secured Parties”), the Prepetition ABL Lenders provided 

revolving credit and other financial accommodations to the Prepetition ABL Borrower pursuant to 

the Prepetition ABL Credit Documents, and the Prepetition ABL Credit Parties incurred and/or 

guaranteed on a joint and several basis the Obligations (as defined in the Prepetition ABL Credit 

Agreement, the “Prepetition ABL Obligations”) under the Prepetition ABL Credit Agreement and 

the other Prepetition ABL Credit Documents. 

(ii) Prepetition Term Loan.  Pursuant to that certain Super-Priority Term Loan 

Credit Agreement dated as of September 25, 2024 (as amended, supplemented, restated or 

otherwise modified prior to the Petition Date, the “Prepetition Term Loan Credit Agreement,” and 

collectively with the other Loan Documents (as defined in the Prepetition Term Loan Credit 

Agreement) and any other agreements and documents executed or delivered in connection 

therewith, each as may have been amended, restated, amended and restated, supplemented, 

waived, or otherwise modified prior to the Petition Date, the “Prepetition Term Loan Credit 

Documents” (and, together with the Prepetition ABL Credit Documents, the “Prepetition Credit 

Documents”) and the credit facilities evidenced thereby, collectively, the “Prepetition Term Loan 

Credit Facility”), among (a) RTH (the “Prepetition Term Loan Borrower”), (b) Holdings, (c) the 

other guarantors party thereto (and, together with the Prepetition Term Loan Borrower and 

Holdings, the “Prepetition Term Loan Credit Parties”), (d) Wilmington Savings Fund Society, 

FSB, as administrative agent and collateral agent (solely in such capacity, the “Prepetition Term 

Loan Agent,” and together with the Prepetition ABL Agent, the “Prepetition Agents”), and (e) the 

lenders from time to time party thereto with respect to the Loans (as defined in the Prepetition 

Term Loan Credit Agreement) and any other Obligations (as defined in the Prepetition Term Loan 

Credit Agreement) (collectively, the “Prepetition Term Loan Lenders,” collectively with the 
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Prepetition ABL Lenders, the “Prepetition Lenders,” and collectively with the Prepetition Term 

Loan Agent, and all other holders of Prepetition Term Loan Debt (as defined below), the 

“Prepetition Term Loan Secured Parties” and, together with the Prepetition ABL Secured Parties, 

the “Prepetition Secured Parties”), the Prepetition Term Loan Lenders provided term loans and 

other financial accommodations to the Prepetition Term Loan Borrower pursuant to the Prepetition 

Term Loan Credit Documents, and the Prepetition Term Loan Credit Parties incurred and/or 

guaranteed on a joint and several basis the Obligations (as defined in the Prepetition Term Loan 

Credit Agreement, the “Prepetition Term Loan Obligations”) under the Prepetition Term Loan 

Credit Agreement and the other Prepetition Term Loan Credit Documents. 

(iii) Prepetition ABL Intercreditor Agreement.  Pursuant to and to the extent set 

forth in that certain Amended and Restated ABL Intercreditor Agreement, dated as of 

September 25, 2024 (as amended, restated, amended and restated, supplemented, waived, or 

otherwise modified from time to time prior to the Petition Date) (the “Prepetition ABL 

Intercreditor Agreement”) by and among the Prepetition ABL Agent, Prepetition Term Loan 

Agent, Holdings, RTH, and the subsidiaries of Holdings from time to time party thereto, the parties 

thereto agreed, among other things:  (a) that the Prepetition ABL Liens (as defined herein) on the 

Prepetition ABL Priority Collateral (as defined herein) are senior to the Prepetition Term Loan 

Liens (as defined herein); and (b) that the Prepetition Term Loan Liens on Term Loan Priority 

Collateral are senior to the Prepetition ABL Liens on such collateral. 

(iv) Prepetition ABL Debt.  As of the Petition Date, the Prepetition ABL 

Borrower, Holdings, and the other Prepetition ABL Credit Parties were justly and lawfully 

indebted and liable to the Prepetition ABL Secured Parties without defense, challenge, objection, 

claim, counterclaim, or offset of any kind, for not less than (a) approximately $118.9 million in 
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outstanding principal amount of Revolving Loans (as defined in the Prepetition ABL Credit 

Agreement) plus interest and fees thereon (including any early termination fees, if applicable), 

plus (b) approximately $59.2 million in outstanding principal amount of FILO Loans (as defined 

in the Prepetition ABL Credit Agreement) plus interest and fees thereon (including any make-

whole or MOIC amounts payable under the Prepetition ABL Credit Agreement), plus 

(c) approximately $5.384 million of the aggregate stated principal amount available for drawing 

under all outstanding letters of credit and all unpaid reimbursement obligations with respect to 

drawn letters of credit (the “Prepetition Letters of Credit”), which loans and outstanding letters of 

credit were made or issued by the Prepetition ABL Lenders and Issuing Bank (as defined in the 

Prepetition ABL Credit Agreement) pursuant to, and in accordance with the terms of, the 

Prepetition ABL Credit Documents, plus, to the extent not otherwise included, accrued and unpaid 

interest thereon (including interest on interest), premiums, fees, expenses (including any 

attorneys’, accountants’, appraisers’, and financial advisors’ fees and expenses, in each case, that 

are chargeable or reimbursable under the Prepetition ABL Credit Documents), costs, charges, 

indemnities, and other obligations incurred in connection therewith (whether arising before or after 

the Petition Date, whether matured or otherwise, and whether contingent or otherwise) as provided 

in the Prepetition ABL Credit Documents (collectively, the “Prepetition ABL Debt”), which 

Prepetition ABL Debt has been incurred and/or guaranteed on a joint and several basis by each of 

the Prepetition ABL Credit Parties. 

(v) Prepetition Term Loan Debt.  As of the Petition Date, the Prepetition Term 

Loan Borrower, Holdings, and the other Prepetition Term Loan Credit Parties were justly and 

lawfully indebted and liable to the Prepetition Term Loan Secured Parties without defense, 

challenge, objection, claim, counterclaim, or offset of any kind, for not less than approximately 
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$251.2 million in outstanding principal amount of Loans (as defined in the Prepetition Term Loan 

Credit Agreement), plus interest and fees thereon, which loans were made by the Prepetition Term 

Loan Lenders pursuant to, and in accordance with the terms of, the Prepetition Term Loan Credit 

Documents, plus, to the extent not otherwise included, accrued and unpaid interest thereon and 

fees, expenses (including any attorneys’, accountants’, appraisers’, and financial advisors’ fees 

and expenses, in each case, that are chargeable or reimbursable under the Prepetition Term Loan 

Credit Documents), costs, charges, indemnities, and other obligations incurred in connection 

therewith (whether arising before or after the Petition Date, whether matured or otherwise, and 

whether contingent or otherwise) as provided in the Prepetition Term Loan Credit Documents 

(collectively, the “Prepetition Term Loan Debt,” and together with the Prepetition ABL Debt the 

“Prepetition Secured Debt”), which Prepetition Term Loan Debt has been incurred and/or 

guaranteed on a joint and several basis by each of the Prepetition Term Loan Credit Parties. 

(vi) Validity of Prepetition Secured Debt.  Each of the Debtors acknowledges 

that the Prepetition Secured Debt constitutes legal, valid, binding, and non-avoidable obligations 

of RTH, the Prepetition ABL Credit Parties, and the Prepetition Term Loan Credit Parties, as 

applicable, and shall constitute allowed claims under sections 502 and 506 of the Bankruptcy Code 

against the Debtors and their respective affiliates (without the need to file any proofs of claim), 

and are enforceable in accordance with their respective terms and the Prepetition Credit 

Documents (other than in respect of the stay of enforcement arising from section 362 of the 

Bankruptcy Code), and no portion of the Prepetition Secured Debt or any payment made to the 

Prepetition Secured Parties or applied to or paid on account of the obligations owing under the 

Prepetition Credit Documents prior to the Petition Date is subject to any contest, attack, rejection, 

recovery, reduction, disgorgement, defense, counterclaim, offset, recoupment, disallowance, 
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impairment, subordination, recharacterization, avoidance, or other claim (as such term is used in 

the Bankruptcy Code), cause of action (including any claims or avoidance actions under Chapter 

5 of the Bankruptcy Code), or choses in action or other challenge of any nature under the 

Bankruptcy Code or applicable non-bankruptcy law. 

(vii) Validity, Perfection and Priority of Prepetition ABL Liens.  As of the 

Petition Date, pursuant to and in connection with the Prepetition ABL Credit Documents, RTH, 

Holdings, and the other Prepetition ABL Credit Parties granted to the Prepetition ABL Agent, for 

the benefit of itself and the other Prepetition ABL Secured Parties, a security interest in and 

continuing lien (the “Prepetition ABL Liens”) on substantially all of their assets and property, 

including, (a) a valid, binding, properly perfected, enforceable, first priority security interest in 

and continuing lien on the ABL Priority Collateral (as defined in the Prepetition ABL Intercreditor 

Agreement) (which, for the avoidance of doubt, includes certain Cash Collateral) and all proceeds, 

products, accessions, rents, and profits thereof, in each case whether then owned or existing or 

thereafter acquired or arising (collectively, the “Prepetition ABL Priority Collateral”), and (b) a 

valid, binding, properly perfected, enforceable, junior priority security interest in and continuing 

lien on the Term Loan Priority Collateral (as defined in the Prepetition ABL Intercreditor 

Agreement) (which, for the avoidance of doubt, includes certain Cash Collateral) and all proceeds, 

products, accessions, rents, and profits thereof, in each case whether then owned or existing or 

thereafter acquired or arising (the “Prepetition ABL Junior Collateral” and, together with the 

Prepetition ABL Priority Collateral, the “Prepetition ABL Collateral”), which Prepetition ABL 

Liens are not subject to avoidance, recharacterization, subordination (whether equitable, 

contractual, or otherwise), recovery, attack, disgorgement, effect, recoupment, rejection, 

reduction, disallowance, impairment, counterclaim, offset, crossclaim, defense, or claim under the 
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Bankruptcy Code or applicable non-bankruptcy law, subject and subordinate only to the liens of 

the Prepetition Term Loan Agent on the Term Loan Priority Collateral and certain other liens 

expressly permitted by the Prepetition ABL Credit Documents, solely to the extent any such 

permitted liens were valid, binding, enforceable, properly perfected, non-avoidable, and senior in 

priority to the Prepetition ABL Liens as of the Petition Date (the “Prepetition ABL Permitted 

Senior Liens”). 

(viii) Validity, Perfection and Priority of Prepetition Term Loan Liens.  As of the 

Petition Date, pursuant to and in connection with the Prepetition Term Loan Credit Documents, 

the Prepetition Term Loan Credit Parties granted to the Prepetition Term Loan Agent, for the 

benefit of itself and the other Prepetition Term Loan Secured Parties, a security interest in and 

continuing lien (the “Prepetition Term Loan Liens”) on substantially all of their assets and 

property, including, (a) a valid, binding, properly perfected, enforceable, first priority security 

interest in and continuing lien on the Term Loan Priority Collateral (as defined in the Prepetition 

ABL Intercreditor Agreement) (which, for the avoidance of doubt, may include certain Cash 

Collateral) and all proceeds, products, accessions, rents, and profits thereof, in each case whether 

then owned or existing or thereafter acquired or arising (collectively, the “Prepetition Term Loan 

Priority Collateral”), and (b) a valid, binding, properly perfected, enforceable, junior priority 

security interest in and continuing lien on the Prepetition ABL Priority Collateral (which, for the 

avoidance of doubt, includes certain Cash Collateral) and all proceeds, products, accessions, rents, 

and profits thereof, in each case whether then owned or existing or thereafter acquired or arising 

(the “Prepetition Term Loan Junior Collateral” and, together with the Prepetition Term Loan 

Priority Collateral, the “Prepetition Term Loan Collateral” and, together with the Prepetition ABL 

Collateral, the “Prepetition Collateral”), which Prepetition Term Loan Liens are not subject to 
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avoidance, recharacterization, subordination (whether equitable, contractual, or otherwise), 

recovery, attack, disgorgement, effect, rejection, reduction, disallowance, impairment, 

counterclaim, offset, crossclaim, defense, or claim under the Bankruptcy Code or applicable non-

bankruptcy law, subject and subordinate only to the liens of the Prepetition ABL Agent on the 

Prepetition ABL Priority Collateral and certain other liens expressly permitted by the Prepetition 

Term Loan Credit Documents, solely to the extent any such permitted liens were valid, binding, 

enforceable, properly perfected, non-avoidable, and senior in priority to the Prepetition Term Loan 

Liens as of the Petition Date (the “Prepetition Term Loan Permitted Senior Liens,” and together 

with any Prepetition ABL Permitted Senior Liens the “Prepetition Permitted Senior Liens”), and 

the Debtors waive, discharge, and release any right to challenge any of the Prepetition Secured 

Debt, the Prepetition ABL Liens, and the Prepetition Term Loan Liens, including any right to 

challenge or contest in any way the perfection, priority, or enforceability of the Prepetition Secured 

Debt, the Prepetition Credit Documents, the Prepetition ABL Liens, and the Prepetition Term Loan 

Liens. 

(ix) No Control. Neither the Prepetition ABL Agent, any Prepetition ABL 

Lender, the Prepetition Term Loan Agent, nor any Prepetition Term Loan Lenders controls (or has 

in the past controlled) the Debtors or their properties or operations, have authority to determine 

the manner in which any Debtors’ operations are conducted or are control persons or insiders (as 

defined in section 101(31) of the Bankruptcy Code) of the Debtors or any of their affiliates, in each 

case by virtue of any actions taken with respect to, in connection with, related to, or arising from 

this Interim Order, the Prepetition ABL Obligations, and/or the Prepetition ABL Credit 

Documents. 

(x) Prepetition Defaults. The Debtors are in default under each of the 
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Prepetition Credit Documents as a result of the commencement of the chapter 11 cases and an 

event of default has occurred and is continuing under each of the Prepetition Credit Documents. 

(xi) No Claims or Causes of Action.  As of the date hereof, no claims or causes 

of action held by the Debtors or their estates exist against, or with respect to, any of the Prepetition 

Secured Parties or any of their respective Representatives (as defined herein) (in each case, in their 

capacity as such) under or relating to any Prepetition Credit Documents or the Prepetition Secured 

Debt in existence as of the Petition Date. 

(xii) Release.  Subject to entry of a Final Order that so provides, each of the 

Debtors and (subject to the Challenge Period in paragraph 16) each of the Debtors’ estates, in each 

case on its own behalf and on behalf of its and their respective past, present, and future 

predecessors, successors, heirs, subsidiaries, and assigns, to the maximum extent permitted by 

applicable law, hereby absolutely, unconditionally, and irrevocably releases and forever discharges 

and acquits each of the Prepetition Secured Parties and each of their respective Representatives (in 

such Representative’s capacity) solely in their capacities as Prepetition Secured Parties 

(collectively, the “Released Parties”), from any and all obligations and liabilities to the Debtors 

(and their successors and assigns) and from any and all claims, counterclaims, demands, defenses, 

offsets, debts, accounts, contracts, liabilities, actions, and causes of action arising prior to the 

Petition Date of any kind, nature, or description, whether matured or unmatured, known or 

unknown, asserted or unasserted, foreseen or unforeseen, accrued or unaccrued, suspected or 

unsuspected, liquidated or unliquidated, pending or threatened, arising in law or equity, upon 

contract or tort or under any state or federal law (including without limitation the Bankruptcy 

Code) or otherwise (collectively, the “Released Claims”), in each case arising out of or related to 

(as applicable) the Debtors, the Prepetition Credit Documents, the obligations owing and the 
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financial obligations made thereunder, the negotiation thereof and of the transactions and 

agreements reflected thereby, and the obligations and financial obligations made thereunder, in 

each case that the Debtors at any time had, now have, or may have, or that their predecessors, 

successors, or assigns at any time had or hereafter can or may have against any of the Released 

Parties for or by reason of any act, omission, matter, cause, or thing whatsoever arising at any time 

on or prior to the date of this Interim Order. 

(xiii) Indemnification.  Subject to paragraph 16 of this Interim Order and the 

challenge rights granted thereunder, no exception or defense in contract, law, or equity exists as of 

the date of this Interim Order to any obligation set forth, as the case may be, in this paragraph, 

paragraph 18, or in the Prepetition Credit Documents to indemnify and/or hold harmless the 

Prepetition Secured Parties, as the case may be, and any such defenses are hereby waived. 

H. Findings Regarding the Use of Cash Collateral. 

(i) Good and sufficient cause has been shown for the entry of this Interim Order 

and for authorization of the Debtors to use Cash Collateral and grant the Prepetition Secured 

Parties adequate protection. 

(ii) The Debtors have an immediate and critical need to use Prepetition 

Collateral (including Cash Collateral) for their continued operations, to fund the administration of 

these chapter 11 cases, and to preserve and maximize the value of the Debtors’ estates.  The access 

of the Debtors to sufficient working capital and liquidity through the use of Cash Collateral and 

other Prepetition Collateral is necessary and vital to the preservation and maintenance of the value 

of the assets of their estates and the ultimate recovery to the creditors of the Debtors’ estates. 

(iii) The Debtors find it prudent, in the exercise of their business judgment, to 

obtain consensual use of Cash Collateral and, in connection therewith, incur the Adequate 
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Protection Obligations (as defined herein), in each case as provided for herein under the terms and 

conditions set forth in this Interim Order. 

(iv) The Prepetition Secured Parties either have consented, or are deemed to 

consent, to the Debtors’ use of the Prepetition Secured Parties’ Cash Collateral, and to the 

subordination of the Prepetition Liens to the Carve Out (as defined herein) on the terms and 

conditions set forth in this Interim Order; provided that nothing in this Interim Order shall (x) be 

construed as the affirmative consent by any of the Prepetition Secured Parties for the use of Cash 

Collateral other than on the terms set forth in this Interim Order and the Approved Budget, (y) be 

construed as a consent by any party to the terms of any other financing or any other lien 

encumbering the Prepetition Collateral (whether senior or junior) other than as contemplated by 

this Interim Order, or (z) subject to the Prepetition ABL Intercreditor Agreement, prejudice, limit, 

or otherwise impair the rights of any of the Prepetition Secured Parties to seek new, different, or 

additional adequate protection or assert any rights of any of the Prepetition Secured Parties, and 

the rights of any other party in interest, including the Debtors, to object to such further relief not 

approved by this Interim Order are hereby preserved. 

(v) The Debtors continue to collect cash, rents, income, offspring, products, 

proceeds, and profits generated from the Prepetition Collateral, all of which (subject to paragraph 

16 of this Interim Order and the challenge rights granted thereunder) constitute Prepetition 

Collateral under the Prepetition Credit Documents that are subject to the Prepetition Secured 

Parties’ security interests as set forth in the Prepetition Credit Documents, as applicable. 

(vi) The Debtors desire to use in their business operations a portion of the cash, 

rents, income, offspring, products, proceeds, and profits described in the preceding paragraph (v) 

that constitute Cash Collateral of the Prepetition Secured Parties under section 363(a) of the 
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Bankruptcy Code.  Subject to paragraph 16 of this Interim Order and the challenge rights granted 

thereunder, certain prepetition rents, income, offspring, products, proceeds, and profits, in 

existence as of the Petition Date or hereafter created or arising, including balances of funds in the 

Debtors’ prepetition and postpetition operating bank accounts, also constitute Cash Collateral. 

(vii) Based on the Motion, the Agam Declaration, the First Day Declaration, and 

the record presented to the Court at the Interim Hearing, the terms of the adequate protection 

granted to the Prepetition Secured Parties as provided in paragraph 3 of this Interim Order (the 

“Adequate Protection”), and the terms on which the Debtors may continue to use the Prepetition 

Collateral (including Cash Collateral) pursuant to this Interim Order, are fair and reasonable, 

reflect the Debtors’ exercise of prudent business judgment consistent with their fiduciary duties, 

and constitute reasonably equivalent value and fair consideration. 

(viii) The Prepetition Secured Parties have acted in good faith regarding the 

Debtors’ continued use of the Prepetition Collateral (including Cash Collateral) to fund the 

administration of the Debtors’ estates (including the incurrence and payment of and performance 

under the Adequate Protection Obligations and the granting of the Adequate Protection Liens (as 

defined herein)), in accordance with the terms hereof, and the Prepetition Secured Parties (and the 

successors and assigns thereof) shall be entitled to the full protection of sections 363(m) and 364(e) 

of the Bankruptcy Code in the event that this Interim Order or any provision hereof is vacated, 

reversed, or modified, on appeal or otherwise. 

(ix) Based on the record presented to the Court by the Debtors, it appears that 

the Prepetition Secured Parties have acted in good faith and without negligence, misconduct, or 

violation of public policy or law, in respect of all actions taken by them in connection with or 

related in any way to negotiating, implementing, documenting, or obtaining requisite approvals of 
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the use of Cash Collateral, including in respect of the granting of the Adequate Protection Liens, 

any challenges or objections to the use of Cash Collateral and all other documents related to and 

all transactions contemplated by the foregoing. 

(x) The Prepetition Secured Parties are entitled to the Adequate Protection 

provided in this Interim Order as and to the extent set forth herein pursuant to sections 361, 362, 

363, and 364 of the Bankruptcy Code.  Based on the Motion and on the record presented to the 

Court, the terms of the proposed adequate protection arrangements and of the use of the Prepetition 

Collateral (including Cash Collateral) are fair and reasonable, reflect the Debtors’ prudent exercise 

of business judgment and their fiduciary duties, and constitute reasonably equivalent value and 

fair consideration for the use of the Prepetition Collateral, including the Cash Collateral. 

(xi) The Debtors have prepared and delivered to the respective advisors to the 

Prepetition Secured Parties an initial budget (the “Initial Budget”), attached hereto as Schedule 1.  

The Initial Budget reflects, among other things, the Debtors’ anticipated operating receipts, 

anticipated operating disbursements, anticipated professional fees and anticipated interest, net cash 

flow, and liquidity for each calendar week covered thereby.  The Initial Budget may be modified, 

amended, extended, and updated from time to time in accordance with paragraph 4(a), and once 

approved in accordance therewith, each subsequently approved budget shall modify, replace, 

supplement, or supersede, as applicable, the Initial Budget for the periods covered thereby (the 

Initial Budget and each subsequently approved budget shall constitute, without duplication, an 

“Approved Budget”).  Updates, modifications, and supplements to the Approved Budget shall not 

require any further approval of this Court.  The Debtors believe that the Initial Budget is reasonable 

under the circumstances.  The Prepetition Secured Parties are relying, in part, upon the Debtors’ 
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agreement to comply with the Approved Budget (subject to permitted variances), and this Interim 

Order in determining to allow the use of Cash Collateral as provided for in this Interim Order. 

(xii) Subject to entry of the Final Order granting such relief, each of the 

Prepetition Secured Parties shall be entitled to all of the rights and benefits of section 552(b) of 

the Bankruptcy Code, and the “equities of the case” exception under section 552(b) of the 

Bankruptcy Code shall not apply to the Prepetition Secured Parties with respect to proceeds, 

product, offspring, or profits with respect to any of the Prepetition Collateral. 

I. Immediate Entry.  Sufficient cause exists for immediate entry of this Interim Order 

pursuant to Bankruptcy Rules 4001(b)(2) and (c)(2) and Local Rule 4001-2(b).  Absent granting 

the relief set forth in this Interim Order, the Debtors’ estates will be immediately and irreparably 

harmed.  The permitted use of Prepetition Collateral (including Cash Collateral), in accordance 

with this Interim Order and Approved Budget is consistent with the Debtors’ exercise of their 

fiduciary duties.  The Motion and this Interim Order comply with the requirements of Local Rule 

4001-2(b). 

J. Prepetition Permitted Senior Liens; Continuation of Prepetition Liens.  Nothing 

herein shall constitute a finding or ruling by this Court that any alleged Prepetition Permitted 

Senior Lien is valid, senior, enforceable, prior, perfected, or non-avoidable.  Moreover, nothing 

herein shall prejudice the rights of any party-in-interest, including, but not limited to, the 

Prepetition Secured Parties, to challenge the validity, priority, enforceability, seniority, 

avoidability, perfection, or extent of any alleged Prepetition Permitted Senior Lien and/or security 

interests.  Subject to entry of the Final Order granting such relief and paragraph 16 of this Interim 

Order and the challenge rights granted thereunder, the right of a seller of goods to reclaim goods 

under section 546(c) of the Bankruptcy Code is not a Prepetition Permitted Senior Lien, as used 
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herein, and is expressly subject to the Adequate Protection Liens (as defined herein) and the 

Prepetition Liens.  The Prepetition Liens and the Adequate Protection Liens are continuing liens, 

and the Collateral is and will continue to be encumbered by such liens. 

K. Intercreditor Agreements.  Pursuant to section 510 of the Bankruptcy Code, the 

Prepetition ABL Intercreditor Agreement, and any other applicable intercreditor agreements 

(including the Amended and Restated Agreement Among Lenders dated as of July 16, 2025, 

between Eclipse Business Capital LLC as agent for the Prepetition ABL FILO Lenders and Eclipse 

Business Capital LLC as agent for the Prepetition ABL Revolving Lenders) are “subordination 

agreements,” and the intercreditor provisions contained in any of the other Prepetition Credit 

Documents (the “Prepetition Intercreditor Agreements”) (i) shall remain in full force and effect, 

(ii) shall continue to govern the relative priorities, rights, and remedies of the Prepetition Secured 

Parties (including the relative priorities, rights and remedies of such parties with respect to 

replacement liens, administrative expense claims, and superpriority administrative expense claims 

granted or amounts payable in respect thereof by the Debtors under this Interim Order or 

otherwise), and (iii) shall not be deemed to be amended, altered, or modified by the terms of this 

Interim Order, unless expressly set forth herein. 

L. Restructuring Support Agreement.  Prior to the date of this Interim Order, the 

Debtors have entered into that certain Restructuring Support Agreement (the “RSA”) among the 

Debtors and certain Prepetition Lenders (including any Prepetition Lenders that join the RSA from 

time to time, the “Consenting Stakeholders”). 

Based upon the foregoing findings and conclusions, the Motion and the record before the 

Court with respect to the Motion, and after due consideration and good and sufficient cause 

appearing therefor, 
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IT IS HEREBY ORDERED THAT: 

1. Motion Granted.  The interim relief sought in the Motion is granted and the use of 

Cash Collateral on an interim basis is authorized, solely as set forth in this Interim Order.  All 

objections to the Motion with respect to entry of this Interim Order to the extent not withdrawn, 

waived, settled, or resolved are hereby denied and overruled on the merits. 

2. Use of Cash Collateral.  To prevent immediate and irreparable harm to the Debtors’ 

estates, the Debtors are hereby authorized, subject to the terms and conditions of this Interim Order 

(including the Carve Out), to use all Cash Collateral in accordance with this Interim Order and the 

Approved Budget (subject to permitted variances); provided that (a) the Prepetition Secured 

Parties are granted the Adequate Protection as hereinafter set forth and (b) except on the terms and 

conditions of this Interim Order, the Debtors shall be enjoined and prohibited from at any times 

using the Cash Collateral absent further order of the Court. 

3. Adequate Protection of Prepetition Secured Parties.  The Prepetition Secured 

Parties are entitled, pursuant to sections 361, 362, 363(e), 364(d)(1), and 507 of the 

Bankruptcy Code, to adequate protection of their respective interests in the Prepetition Collateral 

(including Cash Collateral) for the aggregate diminution in the value of their respective interests 

in the Prepetition Collateral (including Cash Collateral) from and after the Petition Date for any 

reason provided for under the Bankruptcy Code, including, without limitation, any such diminution 

resulting from the sale, lease, or use by the Debtors’ estates of the Prepetition Collateral, the use 

of Cash Collateral, the payment of any amounts under the Carve Out or pursuant to this Interim 

Order, the Final Order, or any other order of the Court or provision of the Bankruptcy Code or 

otherwise, and the imposition of the Automatic Stay (the “Adequate Protection Claims”).  In 

consideration of the foregoing, the Prepetition ABL Agent, and the Prepetition Term Loan Agent, 
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as applicable, and for the benefit of the applicable Prepetition Secured Parties, subject in all 

respects to the Prepetition Intercreditor Agreements and the Challenge Period, are hereby granted 

the following as Adequate Protection on account of their Adequate Protection Claims, and as an 

inducement to the Prepetition Secured Parties to consent to the use of the Prepetition Collateral 

(including Cash Collateral) (collectively, the “Adequate Protection Obligations”): 

(a) ABL Adequate Protection Liens.  The Prepetition ABL Agent, for itself and 

for the benefit of the Prepetition ABL Lenders, is hereby granted (effective and automatically 

perfected upon the date of this Interim Order and ratified and without the necessity of the execution 

of any mortgages, security agreements, pledge agreements, financing statements, or other 

agreements), on account of its Adequate Protection Claims, a valid, automatically perfected 

security interest in and lien upon (subject and subordinate to the Carve Out and to any valid, 

perfected, unavoidable liens or security interests in existence as of the Petition Date, or that are 

perfected subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b)) all 

tangible and intangible prepetition and postpetition property of the Debtors (including the 

Prepetition Collateral), whether existing on the Petition Date or thereafter acquired, and the 

proceeds, products, rents, and profits thereof, including, without limitation, any and all cash of the 

Debtors (wherever held) and any investment of cash, inventory, accounts receivable, and other 

rights to payment whether arising before or after the Petition Date, contracts, properties, plants, 

fixtures, machinery, equipment, general intangibles, documents, instruments, securities, goodwill, 

causes of action, insurance policies and rights, claims, and proceeds from insurance, chattel paper 

(including electronic chattel paper and tangible chattel paper), the proceeds of any disposition of 

real property leaseholds, owned real properties, deposit accounts, patents, copyrights, trademarks, 

trade names, rights under license agreements and other intellectual property, equity interests of 
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subsidiaries, joint ventures, and other entities, commercial tort claims, wherever located, and the 

proceeds, products, rents, and profits of the foregoing, whether arising under section 552(b) of the 

Bankruptcy Code or otherwise, excluding (i) claims and causes of action under sections 502(d), 

544, 545, 547, 548, and 550 of the Bankruptcy Code, or any other avoidance actions under the 

Bankruptcy Code (collectively, “Avoidance Actions”), provided that, subject to entry of the Final 

Order granting such relief, a lien shall be granted immediately hereunder on any proceeds or 

property recovered, unencumbered, or otherwise from Avoidance Actions, whether by judgment, 

settlement, or otherwise (“Avoidance Proceeds”) and (ii) the Funded Reserve Account (as defined 

herein) and any amounts held therein (the foregoing collateral, collectively, the “Adequate 

Protection Collateral,” and the liens thereon, the “ABL Adequate Protection Liens”).  

Notwithstanding the foregoing, the ABL Adequate Protection Liens shall not include (1) any of 

the Debtors’ real property leases (but shall include all proceeds realized from a sale, assignment, 

termination, or other disposition of such leases) and no liens granted pursuant to this Interim Order 

shall attach to the Debtors’ real property leaseholds; (2) any insurance or proceeds therefrom for 

damage to a landlord’s property; and (3) any security deposits (in possession of the landlord) or 

the Debtors’ interests, if any, in any pre-paid rent, unless liens on such security deposits or pre-

paid rent are expressly permitted pursuant to the underlying lease documents (provided, that upon 

return or recovery of such security deposits or pre-paid rent by the Debtors such recovered amounts 

shall constitute Adequate Protection Collateral).  The ABL Adequate Protection Liens on 

Adequate Protection Collateral that falls within the scope of (i) ABL Priority Collateral (as defined 

in the Prepetition ABL Intercreditor Agreement) and previously unencumbered assets of the type 

that constitute ABL Priority Collateral (together with the ABL Priority Collateral as defined in the 

Prepetition ABL Intercreditor Agreement, the “ABL Priority Collateral”) shall (subject and 
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subordinate to the Carve Out and to any valid, perfected, unavoidable liens or security interests in 

existence as of the Petition Date, or that are perfected subsequent to the Petition Date as permitted 

by Bankruptcy Code section 546(b)) be senior to all other liens and (ii) Term Loan Priority 

Collateral (as defined in the Prepetition ABL Intercreditor Agreement) shall (subject and 

subordinate to the Carve Out and to any valid, perfected, unavoidable liens or security interests in 

existence as of the Petition Date, or that are perfected subsequent to the Petition Date as permitted 

by Bankruptcy Code section 546(b)) be subordinate only to the Term Loan Adequate Protection 

Liens and the Prepetition Term Loan Liens, subject to the Prepetition ABL Intercreditor 

Agreement; provided that notwithstanding the foregoing, upon payment of all amounts required to 

be paid from the Funded Reserve Account hereunder, subject to the Prepetition Intercreditor 

Agreements, the Funded Reserve Account and any remaining funds therein shall constitute ABL 

Priority Collateral hereunder and the ABL Adequate Protection Liens shall attach thereto. 

(b) Prepetition ABL Secured Parties’ Section 507(b) Claim.  The Prepetition 

ABL Agent, for itself and for the benefit of the Prepetition ABL Lenders, is hereby granted an 

allowed superpriority administrative expense claim (senior to all other administrative expense 

claims of any kind but subject and subordinate to the Carve Out and subject to the Prepetition ABL 

Intercreditor Agreement) on account of such Prepetition ABL Secured Parties’ Adequate 

Protection Claims against the Debtors and their estates on a joint and several basis, solely as 

provided for in section 507(b) of the Bankruptcy Code (the “ABL 507(b) Claim”), which ABL 

507(b) Claim shall be payable from all Adequate Protection Collateral and all proceeds thereof; 

provided that such recourse shall be subject in all respects to the Carve Out and the Prepetition 

ABL Intercreditor Agreement.  With respect to the ABL Priority Collateral, the ABL 507(b) Claim 

shall (subject and subordinate to the Carve Out) be senior to all other claims of any kind, and, with 
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respect to the Term Loan Priority Collateral, the ABL 507(b) Claim shall be subject and 

subordinate only to the Carve Out, the Term Loan 507(b) Claim (as defined herein), and any valid, 

perfected, unavoidable liens or security interests in existence as of the Petition Date, or that are 

perfected subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b), and 

the prepetition claims of the Prepetition Term Loan Secured Parties. 

(c) Term Loan Adequate Protection Liens.  Subject to the immediately 

following sentence, the Prepetition Term Loan Agent, for itself and for the benefit of the 

Prepetition Term Loan Lenders, is hereby granted (effective and perfected upon the date of this 

Interim Order and ratified and without the necessity of the execution of any mortgages, security 

agreements, pledge agreements, financing statements, or other agreements), on account of its 

Adequate Protection Claims, a valid, automatically perfected security interest in and lien upon 

(subject and subordinate to the Carve Out and to any valid, perfected, unavoidable liens or security 

interests in existence as of the Petition Date, or that are perfected subsequent to the Petition Date 

as permitted by Bankruptcy Code section 546(b)) the Adequate Protection Collateral (the “Term 

Loan Adequate Protection Liens”).  Notwithstanding the foregoing, the Term Loan Adequate 

Protection Liens shall not include, except as may be permitted by the applicable lease agreements, 

(1) any of the Debtors’ real property leases (but shall include all proceeds realized from a sale, 

assignment, termination, or other disposition of such leases) and, except as may be permitted by 

the applicable lease agreements, no liens granted pursuant to this Interim Order shall attach to the 

Debtors’ real property leaseholds; (2) any insurance or proceeds therefrom for damage to a 

landlord’s property; and (3) any security deposits (in possession of the landlord) or the Debtors’ 

interests, if any, in any pre-paid rent, unless liens on such security deposits or pre-paid rent are 

expressly permitted pursuant to the underlying lease documents (provided, that upon return or 
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recovery of such security deposits or pre-paid rent by the Debtors such recovered amounts shall 

constitute Adequate Protection Collateral).  The Term Loan Adequate Protection Liens on 

Adequate Protection Collateral that falls within the scope of (i) Term Loan Priority Collateral (as 

defined in the Prepetition ABL Intercreditor Agreement) and previously unencumbered assets of 

the type that constitute Term Loan Priority Collateral (together with the Term Loan Priority 

Collateral as defined in the Prepetition ABL Intercreditor Agreement, the “Term Loan Priority 

Collateral”) shall (subject and subordinate to the Carve Out and to any valid, perfected, 

unavoidable liens or security interests in existence as of the Petition Date, or that are perfected 

subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b)) be senior to all 

other liens and (ii) ABL Priority Collateral shall (subject and subordinate to the Carve Out and to 

any valid, perfected, unavoidable liens or security interests in existence as of the Petition Date, or 

that are perfected subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b)) 

be subordinate only to the ABL Adequate Protection Liens and the Prepetition ABL Liens, subject 

to the Prepetition Intercreditor Agreements. 

(d) Prepetition Term Loan Secured Parties’ Section 507(b) Claim.  The 

Prepetition Term Loan Agent, for itself and for the benefit of the Prepetition Term Loan Lenders, 

is hereby granted an allowed superpriority administrative expense claim (senior to all other 

administrative expense claims of any kind but subject and subordinate to the Carve Out) on account 

of such Prepetition Term Loan Secured Parties’ Adequate Protection Claims solely as provided 

for in section 507(b) of the Bankruptcy Code (the “Term Loan 507(b) Claim”), which Term Loan 

507(b) Claim shall be payable from and have recourse to all Adequate Protection Collateral and 

all proceeds thereof; provided that such recourse shall be subject in all respects to the Carve Out 

and to any valid, perfected, unavoidable liens or security interests in existence as of the Petition 
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Date, or that are perfected subsequent to the Petition Date as permitted by Bankruptcy Code section 

546(b), and the Prepetition Intercreditor Agreements.  With respect to the Term Loan Priority 

Collateral, the Term Loan 507(b) Claim shall (subject and subordinate to the Carve Out and to any 

valid, perfected, unavoidable liens or security interests in existence as of the Petition Date, or that 

are perfected subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b)) be 

senior to all other claims of any kind, and, with respect to the ABL Priority Collateral, the Term 

Loan 507(b) Claim shall be subject and subordinate only to the Carve Out, any valid, perfected, 

unavoidable liens or security interests in existence as of the Petition Date, or that are perfected 

subsequent to the Petition Date as permitted by Bankruptcy Code section 546(b), the ABL 507(b) 

Claim, the Prepetition Permitted Senior Liens, and the prepetition claims of the Prepetition ABL 

Secured Parties. 

(e) Prepetition ABL Secured Parties’ Adequate Protection Fees and Expenses.  

As further adequate protection, the Debtors shall provide the Prepetition ABL Agent, for the 

benefit of the Prepetition ABL Lenders, current cash payments of the reasonable and documented 

prepetition and postpetition fees and expenses of the Prepetition ABL Agent under the Prepetition 

ABL Credit Documents, including, but not limited to, the reasonable and documented fees and 

out-of-pocket expenses of any primary, special, conflicts, and local counsel (in each applicable 

jurisdiction, if applicable) and financial advisors, including the reasonable and documented fees 

and out-of-pocket expenses of Riemer & Braunstein LLP, as primary counsel, Ashby & Geddes 

P.A., as local counsel, and Alix Partners, LLP, as financial advisor (the “ABL Adequate Protection 

Fees and Expenses”), subject to the review procedures set forth in paragraph 14 of this Interim 

Order.   
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(f) Prepetition Term Loan Secured Parties’ Adequate Protection Fees and 

Expenses.  As further adequate protection, the Debtors shall provide the Prepetition Term Loan 

Agent, for the benefit of the Prepetition Term Loan Lenders but subject in all respects to the 

Approved Budget, current cash payments of (A) the reasonable and documented prepetition and 

postpetition fees and expenses (including legal expenses) of the Prepetition Term Loan Agent 

under the Prepetition Term Loan Credit Documents, and (B) the reasonable and documented fees 

and out-of-pocket expenses of Milbank LLP, Otterbourg P.C., and Richards, Layton & Finger, 

P.A., as counsel to certain of the Prepetition Term Loan Lenders (collectively, (A) and (B), the 

“Term Loan Adequate Protection Fees and Expenses”), subject to the review procedures set forth 

in paragraph 14 of this Interim Order. 

(g) ABL Postpetition Interest.  From and after entry of this Interim Order, the 

Prepetition ABL Agent, on behalf of itself and the Prepetition ABL Lenders, shall receive current 

cash payments during the chapter 11 cases of all accrued interest on the Prepetition ABL 

Obligations under the Prepetition ABL Credit Agreement as such interest becomes due and 

payable as set forth in the following sentence, during the chapter 11 cases at the applicable 

contractual non-default rate (including interest on interest) thereunder and in the amounts specified 

in the Prepetition ABL Credit Agreement.  The first such interest payment date shall be June 1, 

2026, and thereafter, the first Business Day of every calendar month. 

(h) Term Loan Postpetition Interest.  From and after entry of this Interim Order, 

the Prepetition Term Loan Agent, on behalf of itself and the Prepetition Term Loan Lenders, shall 

receive during the chapter 11 cases all accrued interest on the Prepetition Term Loan Obligations 

under the Prepetition Term Loan Credit Documents at the applicable contractual non-default rate 
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(including interest on interest) thereunder and in the amounts specified thereunder; provided that 

such interest shall be paid in kind. 

(i) Adequate Protection Information Rights.  The Debtors shall provide to the 

Prepetition ABL Agent for delivery to the Prepetition ABL Lenders all reporting required under 

the Prepetition ABL Credit Agreement consistent with the Debtors’ prepetition practices and in 

accordance with its terms and any other reporting reasonably requested by the Prepetition ABL 

Agent or its advisors as soon as reasonably practicable after request; provided that, the Debtors 

shall not be required to deliver audited financials or quarterly financial reporting, and/or 

compliance certificates pursuant to the delivery of financial reports; provided, further, upon the 

reasonable request of the Prepetition ABL Agent, the Debtors or their advisors shall participate in 

periodic calls with the Prepetition ABL Agent, the Prepetition ABL Lenders, and their advisors.  

Concurrently with such delivery to the Prepetition ABL Agent, the Debtors shall provide all such 

reporting in substantially similar form to the Prepetition Term Loan Agent (for delivery to the 

Prepetition Term Loan Lenders) and its advisors, the Consenting Stakeholders and their advisors, 

and the Creditors’ Committee (if any). 

(j) Borrowing Base Reporting.  The Debtors shall deliver to the Prepetition 

ABL Agent, the Prepetition Term Loan Agent, and the advisors to each of the foregoing, for 

delivery to the Prepetition Lenders, a Borrowing Base Calculation for the Borrowing Base (each 

as defined in the Prepetition ABL Credit Agreement), with all the information required to be 

provided in connection therewith pursuant to the Prepetition ABL Credit Agreement, in each case 

in such format reasonably agreed to by the Debtors and the Prepetition ABL Agent.  The 

Borrowing Base Calculation shall set forth the Borrowing Base calculated as of the last day of the 

immediately preceding calendar week (with weeks, for purpose of the Borrowing Base 
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Calculation, beginning on Sunday and ending on Saturday) on Thursday of each week 

commencing on May 28, 2026 for the week ending May 23, 2026, and each Thursday thereafter. 

If a Thursday is a federal holiday, the report will be due the following Business Day.  

Notwithstanding the foregoing, to the extent the Debtors commence any GOB Sales (as defined in 

the RSA), the Debtors’ net orderly liquidation value advance rate underlying the Borrowing Base 

Calculation for inventory that is onsite in such stores conducting GOB Sales shall be reduced as 

follows: 

Week 1 – Week 2 Week 3 – Week 4 Week 5 – Week 6 Week 7 – Week 8 Week 9 – Week 10 Thereafter 

Normal NOLV 80% 70% 65% 55% 5% 

(k) Borrowing Base Shortfall.  If at any time during the course of the chapter 

11 cases the Borrowing Base reporting reveals a shortfall from a Borrowing Base standpoint (each 

such occurrence a “Borrowing Base Shortfall”) after netting out the most recent weekly Excess 

Cash Payment (if any), the Debtors shall be required to make a mandatory permanent prepayment 

to the Prepetition ABL Agent, for the ratable benefit of the ABL Lenders, in the amount of such 

Borrowing Base Shortfall as soon as reasonably practicable upon notice from the Prepetition ABL 

Agent of such Borrowing Base Shortfall.  

(l) Excess Cash Payment.  Following the first week after the Petition Date, the 

Debtors shall make a weekly mandatory permanent prepayment to the Prepetition ABL Agent, for 

the ratable benefit of the Prepetition ABL Lenders, in the amount of the Excess Cash Amount, if 

any. The Debtors will submit to the Prepetition ABL Agent each Monday (or the first Business 

Day of the week) a reconciliation of all cash balances as of the prior Saturday. All funds greater 

than the Excess Cash Amount will then be remitted to the Prepetition ABL Agent, for the ratable 

benefit of the Prepetition ABL Lenders, by not later than 2:00 p.m. prevailing Eastern Time on the 

immediately following Tuesday (or the second Business Day of the week) each week, to an account 
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specified by the Prepetition ABL Agent. For purposes hereof, “Excess Cash Amount” means any 

consolidated cash balance (excluding the Funded Reserve Account) greater than $20,000,000 

(determined on a consolidated basis).   

(m) Notwithstanding anything to the contrary in this Interim Order, any 

mandatory permanent prepayment made by the Debtors to the Prepetition ABL Lenders shall be 

subject to disgorgement upon entry of a final, non-appealable order in favor of the plaintiff in any 

such timely and properly filed Challenge sustaining such Challenge, provided that any mandatory 

permanent prepayment made hereunder shall only be subject to disgorgement to the extent this 

Court fashions such a remedy as appropriate following a successful Challenge; provided, further 

that, to the extent that any Debtor makes a payment or any Prepetition Agent or Prepetition Lender 

receives any payment or proceeds of the Prepetition Collateral and/or Adequate Protection 

Collateral for any Debtor’s benefit that are later invalidated, declared to be fraudulent or 

preferential, set aside, or required to be repaid to a trustee, debtor-in-possession, receiver, 

custodian, or any other person under any non-bankruptcy law, common law, or equitable principal 

upon a successful Challenge, then, to that extent of such paid amount, the Prepetition ABL 

Obligations or Prepetition Term Loan Obligations, as applicable, or part of the Prepetition ABL 

Obligations or Prepetition Term Loan Obligations, as applicable, intended to be satisfied shall be 

revived and shall continue as if the payment or proceeds had not been received by the applicable 

Prepetition Agent or such Prepetition Lender(s), as applicable. 

(n) Asset Monetization Process Reporting.  To the extent the Debtors conduct 

GOB Sales, the Debtors and their advisors shall provide, in connection with such GOB Sales 

conducted by the Debtors and/or their advisors (including by any liquidators hired by the Debtors), 

to the Prepetition Agents for delivery to the respective Prepetition Secured Parties and the 
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respective advisors to the foregoing, all material developments in connection with the efforts of 

the Debtors, their advisors, and any liquidators, to sell some, all, or substantially all of the Debtors’ 

inventory.  In addition, the Debtors and their advisors shall provide, in connection with the 

Marketing Process (as defined in the RSA):  (i) reasonably detailed updates on the progress of the 

Marketing Process (which may be in the form of a weekly status update call), (ii) access to any 

data room established by the Debtors or their advisors, (iii) copies of all reports, analyses, and non-

legally privileged materials (including, without limitation, any and all confidential memoranda or 

other work product provided by the investment banker or any liquidator in connection with the 

Marketing Process), and (iv) within one (1) Business Day after receipt of any bona fide bid, a 

summary of such bid (including the identity of the bidder) and, if applicable, any documentation, 

letter, or agreement accompanying such bid, all of which shall be provided on a “Professional Eyes 

Only” basis; provided that the aforementioned reporting obligations shall not apply as to any 

applicable Prepetition Secured Party with respect to any assets for which such Prepetition Secured 

Party is known to be an interested potential bidder. 

(o) Maintenance of Collateral.  The Debtors shall continue to maintain and 

insure the Collateral in amounts and for the risks, and by the entities, as required under the 

Prepetition Credit Documents. 

(p) Adequate Protection Milestones.  The failure of the Debtors to adhere to 

those certain case milestones set forth in Schedule 2 hereto (the “Adequate Protection Milestones”) 

shall be a Cash Collateral Termination Event. 
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4. Budget. 

(a) Budget Reporting.  The Debtors shall deliver to the Directing Cash 

Collateral Agent,5 counsel to the Consenting Stakeholders, the U.S. Trustee, any statutory 

committee appointed in these chapter 11 cases, the following:  no later than every fourth Thursday 

(but if such Thursday is not a Business Day, the next Business Day), beginning with Thursday, 

June 18, 2026, a rolling updated 13-week cash flow forecast (a “Proposed Budget”) (which shall, 

for the avoidance of doubt, be in the same form, and contain all of the same line items as the Initial 

Budget, setting forth all projected cash receipts and disbursements on a line item and aggregate 

weekly basis for the next 13-week period).  The Proposed Budget (including any subsequent 

revisions to any such Proposed Budget) will become the Approved Budget with respect to the 13-

week period (such period as set forth in the Approved Budget in effect at such time, the “Budget 

Period”) covered thereby effective five (5) Business Days after such submission (such date, the 

“Budget Transition Date”) unless the Debtors receive a written objection from the Directing Cash 

Collateral Agent or the Required Consenting FILO Lenders or the Required Consenting Term 

Loan Lenders (each as defined in the RSA) prior to the Budget Transition Date.  In the event the 

Directing Cash Collateral Agent or the requisite Consenting Stakeholders timely objects to a 

Proposed Budget, the prior Approved Budget shall remain in full force and effect until the 

Directing Cash Collateral Agent and the requisite Consenting Stakeholders approve a Proposed 

Budget (with email from their respective counsel to the Debtors’ counsel being sufficient). 

 
5  “Directing Cash Collateral Agent” shall mean, (a) as to Cash Collateral that is ABL Priority Collateral, the 

Prepetition ABL Agent or, following the indefeasible payment in full in cash and cash collateralization (as 

applicable) of all of the Prepetition ABL Obligations, the Prepetition Term Loan Agent, and (b) as to Cash 

Collateral that is Term Loan Priority Collateral, the Prepetition Term Loan Agent or, following the indefeasible 

payment in full in cash and cash collateralization (as applicable) of all of the Prepetition Term Loan Obligations, 

the Prepetition ABL Agent. 
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(b) Variance Testing; Permitted Variances.  The Debtors shall at all times use 

Cash Collateral solely for the purposes included in the Approved Budget.  By no later than June 

18, 2026, and on each Thursday thereafter (or, if such Thursday is not a Business Day, then the 

immediately succeeding Business Day), the Debtors shall deliver to the Prepetition ABL Agent, 

the Prepetition Term Loan Agent, the advisors to each of the foregoing, the U.S. Trustee, and any 

statutory committee appointed in these chapter 11 cases, a variance report for the applicable 

Testing Period (as defined below) in form and detail reasonably acceptable to the Directing Cash 

Collateral Agent and counsel to the Consenting Stakeholders, which shall be consistent with the 

line items in the Approved Budget (a “Variance Test”), showing comparisons of (a) aggregate cash 

receipts for the Testing Period, compared to the aggregate projected cash receipts of the Debtors 

for such Testing Period as set forth in the Approved Budget and (b) aggregate and line item actual 

cash disbursements of the Debtors for such Testing Period compared to the projected cumulative 

cash disbursements for such Testing Period as set forth in the Approved Budget (any such 

difference on an aggregate basis, a “Disbursements Variance”); provided that, to the extent a 

Testing Period includes weeks that precede the start of the current Approved Budget (the 

“Preceding Weeks”), for purposes of the Variance Test for such Testing Period, the Debtors shall 

use the budgeted amounts for aggregate cash receipts and aggregate cash disbursements for the 

Preceding Weeks that were included in the prior Approved Budget.  Notwithstanding the 

foregoing, the Debtors shall provide an initial Variance Test on May 28, 2026, and shall continue 

to provide cumulative weekly Variance Tests on each Thursday thereafter (or if such Thursday is 

not a Business Day, the following Business Day) prior to June 18, 2026.  Beginning June 18, 2026, 

each Variance Test shall indicate whether there are any adverse variances that exceed the Permitted 

Deviation (as defined below) and shall provide a written explanation for such variances.  If 
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requested, the Debtors’ advisors will conduct a meeting with advisors to the Prepetition ABL 

Agent, the Prepetition Term Loan Agent, and/or the Consenting Stakeholders to discuss any 

variances identified in the weekly variance report as soon as reasonably practicable.  For purposes 

of this Interim Order, “Permitted Deviation” shall mean (a) with respect to the Variance Test for 

any applicable Testing Period, based on an aggregate amount of receipts, an unfavorable variance 

equal to or less than 15% (the “Receipts Permitted Deviation”) and (b) with respect to the Variance 

Test for any applicable Testing Period based on disbursements, excluding the professional fees 

and expenses of the Professional Persons, U.S. Trustee, the Prepetition Secured Parties, and the 

Debtors’ proposed claims and noticing agent, an aggregate amount of unfavorable variance equal 

to or less than 15% (the “Disbursements Permitted Deviation”).  For the avoidance of doubt, for 

the interim period between delivery of a Proposed Budget and until such Proposed Budget 

becomes an Approved Budget, any disbursement amounts unused by the Debtors for a particular 

Testing Period with respect to the previous Approved Budget for such period (including any 

amount corresponding to a Permitted Deviation) may be carried forward to subsequent Testing 

Periods.  It shall be a condition precedent to the use of Cash Collateral that the Debtors shall have 

delivered an Approved Budget in accordance with paragraph 4(a). A Variance Test showing 

noncompliance with the Permitted Deviations shall constitute a Cash Collateral Termination Event 

(as defined below) hereunder unless waived by the Directing Cash Collateral Agent and the 

Required Consenting Term Loan Lenders (each as defined in the RSA), which waiver shall not 

require this Court’s authorization or notice.  A “Testing Period” means each rolling cumulative 

four-week period beginning May 17, 2026. 
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5. Perfection of Adequate Protection Liens. 

(a) Subject to the Challenge Period, this Interim Order shall be sufficient and 

conclusive evidence of the priority, perfection, and validity of the Adequate Protection Liens, and 

the other security interests granted herein, effective as of the Petition Date, without any further act 

and without regard to any other federal, state, or local requirements or law requiring notice, 

execution, filing, registration, recording, continuation, or possession.  Without in any way limiting 

the automatically valid effective perfection of the Adequate Protection Liens granted pursuant to 

paragraph 3 hereof, and the preceding sentence, the Prepetition Secured Parties are hereby 

authorized, but not required, to file or record (and to execute in the name of the Prepetition Secured 

Parties (as applicable), as their true and lawful attorneys, with full power of substitution, to the 

maximum extent permitted by law) financing statements, continuation statements, trademark 

filings, copyright filings, mortgages, notices of lien, or similar instruments in any jurisdiction, or 

take possession of securities, or to amend or modify security documents, or enter into intercreditor 

agreements, or to subordinate existing liens and any other similar action or action in connection 

therewith in a manner not inconsistent herewith or take any other action in order to document, 

validate, and perfect the liens and security interests granted to them hereunder (“Perfection 

Actions”).  Whether or not the Prepetition Secured Parties shall take such Perfection Actions, 

subject to the Challenge Period, the liens and security interests granted hereunder shall be deemed 

valid, perfected, allowed, enforceable, non-avoidable, and not subject to challenge, dispute, or 

subordination, at the time and on the date of entry of this Interim Order. 

(b) A certified copy of this Interim Order may, in the discretion of the 

Prepetition ABL Agent or the Prepetition Term Loan Agent, as applicable, be filed with or 

recorded in filing or recording offices in addition to or in lieu of such financing statements, 
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mortgages, notices of lien, or similar instruments, and all filing offices are hereby authorized to 

accept a certified copy of this Interim Order for filing and/or recording, as applicable.  The 

Automatic Stay shall be modified to the extent necessary to permit the Prepetition ABL Agent and 

the Prepetition Term Loan Agent to take all actions, as applicable, referenced in this subparagraph 

(b) and the immediately preceding subparagraph (a). 

6. Reservation of Rights of Prepetition Secured Parties.  Under the circumstances and 

given that the above-described adequate protection is consistent with the Bankruptcy Code, 

including section 506(b) thereof, the Court finds that the adequate protection provided herein is 

reasonable and sufficient to protect the interests of the Prepetition Secured Parties; provided that 

any of the Prepetition Secured Parties (subject to any applicable contractual limitations on such 

rights in the Prepetition Intercreditor Agreements or otherwise) may request further or different 

adequate protection and the Debtors or any other party in interest may contest any such request. 

7. Carve Out. 

(a) As used in this Interim Order, the “Carve Out” means the sum of (i) all fees 

of each Debtor required to be paid to the Clerk of the Court and to the Office of the U.S. Trustee 

under section 1930(a) of title 28 of the United States Code plus interest at the statutory rate 

(without regard to the notice set forth in (iii) below); (ii) all reasonable fees and expenses up to 

$70,000 incurred by a trustee under section 726(b) of the Bankruptcy Code (without regard to the 

notice set forth in (iii) below); (iii) to the extent allowed at any time, whether by interim order, 

procedural order, or otherwise, all unpaid fees and expenses (the “Allowed Professional Fees”) 

incurred by persons or firms retained by the Debtors pursuant to section 327, 328, or 363 of the 

Bankruptcy Code (the “Debtor Professionals”) and the Creditors’ Committee (if any) pursuant to 

section 328 or 1103 of the Bankruptcy Code (the “Committee Professionals” and, together with 
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the Debtor Professionals, the “Professional Persons”) at any time before or on the date of delivery 

by any Prepetition Agent of a Carve Out Trigger Notice (as defined herein), whether allowed by 

the Court prior to or after delivery of a Carve Out Trigger Notice; and (iv) Allowed Professional 

Fees of Professional Persons in an aggregate amount not to exceed $500,000 incurred after the 

date of delivery by any Prepetition Agent (in consultation with the other Prepetition Agent) of the 

Carve Out Trigger Notice, to the extent allowed at any time, whether by interim order, procedural 

order, or otherwise (the amounts set forth in this clause (iv) being the “Post-Carve Out Trigger 

Notice Cap,” of which the foregoing $500,000 shall be funded into the Funded Reserve Account 

(as defined herein) from the Cash Collateral).  For purposes of the foregoing, “Carve Out Trigger 

Notice” shall mean a written notice delivered by email (or other electronic means) by the 

Prepetition ABL Agent (acting at the direction of the requisite Prepetition ABL Lenders and in 

consultation with the Prepetition Term Loan Agent) or the Prepetition Term Loan Agent (acting 

at the direction of the requisite Prepetition Term Loan Lenders and in consultation with the 

Prepetition ABL Agent) to the Debtors, their lead restructuring counsel (Kirkland & Ellis LLP), 

the U.S. Trustee, the other Prepetition Agent, as applicable, and counsel to the Creditors’ 

Committee (if any), which notice may be delivered following the occurrence and during the 

continuation of a Cash Collateral Termination Event (as defined herein), and upon termination of 

the Debtors’ right to use Cash Collateral, as applicable, stating that the Post-Carve Out Trigger 

Notice Cap has been invoked. 

(b) Delivery of Weekly Fee Statements.  Not later than 7:00 p.m. (prevailing 

Eastern Time) on the third business day of each week starting with the first full calendar week 

following the Petition Date, each Professional Person shall deliver to the Debtors (email being 

sufficient) a statement setting forth a good-faith estimate of the amount of fees and expenses 
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(collectively, “Estimated Fees and Expenses”) incurred during the preceding week by such 

Professional Person (through Saturday of such week, the “Calculation Date”), along with a good-

faith estimate of the cumulative total amount of unreimbursed fees and expenses incurred through 

the applicable Calculation Date and a statement of the amount of such fees and expenses that have 

been paid to date by the Debtors (each such statement, a “Weekly Statement”); provided, that, 

within one business day of the occurrence of the Termination Declaration Date (as defined below), 

each Professional Person shall deliver (email being sufficient) one additional statement (the “Final 

Statement”) setting forth a good-faith estimate of the amount of fees and expenses incurred during 

the period commencing on the calendar day after the most recent Calculation Date for which a 

Weekly Statement has been delivered and concluding on the Termination Declaration Date (and 

the Debtors shall cause such Weekly Statement and Final Statement to be delivered as soon as 

reasonably practicable to the Prepetition Agents).  If any Professional Person fails to deliver a 

Weekly Statement within three (3) calendar days after such Weekly Statement is due, such 

Professional Person’s entitlement (if any) to any funds in the Pre-Carve Out Trigger Notice 

Reserve (as defined below) with respect to the aggregate unpaid amount of Allowed Professional 

Fees for the applicable period(s) for which such Professional Person failed to deliver a Weekly 

Statement covering such period shall be limited to the aggregate unpaid amount of Allowed 

Professional Fees included in the Approved Budget for such period for such Professional Person. 

(c) Carve Out Reserves. 

(i) Commencing with the week ended May 23, 2026, and on or before 

the Thursday of each week thereafter, the Debtors shall utilize all cash on hand as of such date 

and, to the extent insufficient, any available cash thereafter held by any Debtor, to fund a reserve 

account in an amount equal to the sum of (A) the greater of (1) the aggregate unpaid amount of all 
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Estimated Fees and Expenses reflected in the Weekly Statements delivered on the immediately 

prior Wednesday to the Debtors and the Prepetition Agents for delivery to the applicable 

Prepetition Secured Parties, and (2) the aggregate amount of unpaid Allowed Professional Fees 

contemplated to be incurred in the Approved Budget during such week, plus (B), the Post-Carve 

Out Trigger Notice Cap, plus (C) an amount equal to the amount of Allowed Professional Fees set 

forth in the Approved Budget for the two weeks occurring after the most recent Calculation 

Date.  The Debtors shall deposit and hold such amounts in a segregated account maintained by the 

Debtors in trust (the “Funded Reserve Account”) to pay such Allowed Professional Fees 

(the “Funded Reserves”) prior to any and all other claims, and all payments of Allowed 

Professional Fees incurred prior to the Termination Declaration Date shall be paid first from such 

Funded Reserve Account. 

(ii) On the day on which a Carve Out Trigger Notice is given by any 

Prepetition Agent (in consultation with the other Prepetition Agent) to the Debtors and their 

counsel with a copy to counsel to the Creditors’ Committee (if any) and counsel to the Consenting 

Stakeholders (the “Termination Declaration Date”), the Carve Out Trigger Notice shall constitute 

a demand to the Debtors to, and the Debtors shall utilize all cash on hand as of such date, including 

cash in the Funded Reserve Account, and any available cash thereafter held by any Debtor to fund 

a reserve in an amount equal to the then unpaid amounts of the Allowed Professional Fees.  The 

Debtors shall deposit and hold such amounts in a segregated account maintained by the Debtors in 

trust to pay such then unpaid Allowed Professional Fees (the “Pre-Carve Out Trigger Notice 

Reserve”) prior to any other claims, first, the amounts set forth in paragraph 7(a)(iii) above, and 

second, the amounts set forth in paragraph 7(a)(i)–(ii) above.  On the Termination Declaration 

Date, the Carve Out Trigger Notice shall also constitute a demand to the Debtors to utilize all cash 
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on hand as of such date, including cash in the Funded Reserve Account, and any available cash 

thereafter held by any Debtor, after funding the Pre-Carve Out Trigger Notice Reserve, to fund a 

reserve in an amount equal to the Post-Carve Out Trigger Notice Cap.  The Debtors shall deposit 

and hold such amounts in a segregated account maintained by the Debtors in trust to pay such 

Allowed Professional Fees benefiting from the Post-Carve Out Trigger Notice Cap (the “Post-

Carve Out Trigger Notice Reserve” and, together with the Pre-Carve Out Trigger Notice Reserve, 

the “Carve Out Reserves”) prior to any and all other claims. 

(d) Application of Carve Out Reserves.  

(i) All funds in the Pre-Carve Out Trigger Notice Reserve shall be used 

first to pay the obligations set forth in clauses (a)(i) through (a)(iii) of the definition of Carve Out 

set forth above (the “Pre-Carve Out Amounts”), but not, for the avoidance of doubt, the Post-Carve 

Out Trigger Notice Cap, until the Pre‑Carve Out Amounts are indefeasibly paid in full.  If the 

Pre-Carve Out Trigger Notice Reserve has not been reduced to zero, subject to paragraph 7(d)(iii) 

below, all remaining funds shall be distributed to the applicable Prepetition Agent(s) in accordance 

with their respective rights and priorities as of the Petition Date and as otherwise set forth in this 

Interim Order. 

(ii) All funds in the Post-Carve Out Trigger Notice Reserve shall be 

used first to pay the obligations set forth in clause (a)(iv) of the definition of Carve Out set forth 

above (the “Post-Carve Out Amounts”).  If the Post-Carve Out Trigger Notice Reserve has not 

been reduced to zero, following the indefeasible payment in full of all obligations set forth in 

paragraph 7(a) above, subject to paragraph 7(d)(iii) below, all remaining funds shall be distributed 

to the applicable Prepetition Agent(s) in accordance with their respective rights and priorities as 

of the Petition Date and as otherwise set forth in this Interim Order. 
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(iii) Notwithstanding anything to the contrary in the Prepetition Credit 

Documents or this Interim Order, if either of the Carve Out Reserves is not funded in full in the 

amounts set forth in paragraph 7(c), then, any excess funds in one of the Carve Out Reserves 

following the payment of the Pre-Carve Out Amounts and Post-Carve Out Amounts, respectively 

(subject to the limits contained in the Post-Carve Out Trigger Notice Cap), shall be used to fund 

the other Carve Out Reserve, up to the applicable amount set forth in paragraph 7(c), prior to 

making any payments on account of the Prepetition Secured Debt or to any of the Debtors’ 

creditors, as applicable. 

(iv) Notwithstanding anything to the contrary in the Prepetition Credit 

Documents or this Interim Order, following delivery of a Carve Out Trigger Notice, the Prepetition 

Agents shall not sweep or foreclose on cash (including cash received as a result of any sale or other 

disposition of any assets) of the Debtors until the Carve Out Reserves have been fully funded, but 

shall have a first-lien (subject to their respective rights and priorities as of the Petition Date and as 

set forth in this Interim Order) and automatically perfected security interest in any residual interest 

in the Carve Out Reserves, with any excess paid to satisfy the Prepetition Secured Debt for 

application in accordance with this Interim Order. 

(v) Further, notwithstanding anything to the contrary in this Interim 

Order, (A) the failure of the Carve Out Reserves to satisfy in full the Allowed Professional Fees 

shall not affect the priority of the Carve Out with respect to any shortfall (as described below), and 

(B) in no way shall the Approved Budget, Carve Out, Post-Carve Out Trigger Notice Cap, or Carve 

Out Reserves, or any of the foregoing be construed as a cap or limitation on the amount of the 

Allowed Professional Fees due and payable by the Debtors.  For the avoidance of doubt and 

notwithstanding anything to the contrary in this Interim Order or the Prepetition Credit Documents, 
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the Carve Out shall be senior to the Adequate Protection Liens, all liens and claims securing the 

Prepetition Secured Debt, and any and all other forms of adequate protection, liens, or claims 

securing the Prepetition ABL Obligations, the Prepetition Term Loan Obligations, or the 

Prepetition Secured Debt. 

(e) Payment of Professional Fees Prior to the Termination Declaration Date. 

Any payment or reimbursement made prior to the occurrence of the Termination Declaration Date 

in respect of any Allowed Professional Fees shall not reduce the Carve Out. 

(f) No Direct Obligation to Pay Allowed Professional Fees. None of the 

Prepetition Secured Parties shall be responsible for the payment or reimbursement of any fees or 

disbursements of any Professional Person incurred in connection with the chapter 11 cases or any 

successor cases under any chapter of the Bankruptcy Code.  Nothing in this Interim Order or 

otherwise shall be construed to obligate the Prepetition Secured Parties in any way, to pay 

compensation to, or to reimburse expenses of, any Professional Person or to guarantee that the 

Debtors have sufficient funds to pay such compensation or reimbursement. 

(g) Payment of Allowed Professional Fees on or After the Termination 

Declaration Date.  Any payment or reimbursement made on or after the occurrence of the 

Termination Declaration Date in respect of any Allowed Professional Fees shall permanently 

reduce the Carve Out on a dollar-for-dollar basis. 

8. Protection of Prepetition Secured Parties’ Rights. 

(a) Notwithstanding anything to the contrary herein, prior to the payment in 

full, in cash of the Prepetition Secured Debt (including the 507(b) Claims and cash collateralization 

of all Prepetition Letters of Credit), the rights of the Prepetition Secured Parties shall be subject to 

the terms of the Prepetition Intercreditor Agreements. 
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(b) Upon the occurrence of any of the events set forth in the following 

paragraph 8(d) (each, a “Cash Collateral Termination Event”), on at least five (5) Business Days’ 

notice (a “Default Notice”) to co-restructuring counsel to the Debtors, lead restructuring counsel 

to the Prepetition ABL Agent, lead restructuring counsel to the Prepetition Term Loan Agent, 

counsel to the Creditors’ Committee (if any), and the U.S. Trustee (the “Remedies Notice Parties”) 

(such five (5) Business Day period, the “Remedies Notice Period”), and unless the Court orders 

otherwise, either Prepetition Agent may terminate its consent to the Debtors’ use of Cash Collateral 

(such date, the “Termination Date”), provided that, until the expiration of the Remedies Notice 

Period, (x) the Debtors may cure any Cash Collateral Termination Event and (y) the Debtors may 

continue to use Cash Collateral to make payments in respect of expenses critical to preserve the 

value of the Debtors’ business and the Collateral, including professional fees of the Debtor 

Professionals in accordance with the Approved Budget; and provided, further, that the Debtors 

may continue to use Cash Collateral during or after expiration of the Remedies Notice Period 

solely to the extent necessary to fund the Carve Out Reserves subject to paragraph 7 hereof.  

(c) During the Remedies Notice Period, the Debtors, the Creditors’ Committee 

(if appointed), U.S. Trustee, and/or any party in interest shall be entitled to seek an emergency 

hearing with the Court for the purpose of contesting whether, in fact, a Cash Collateral Termination 

Event has occurred and is continuing or to obtain non-consensual use of Cash Collateral; provided, 

however, that nothing herein limits the Court’s ability to hear other matters it deems appropriate 

at such hearing.  If a request for any such hearing is made prior to the end of the Remedies Notice 

Period, the Remedies Notice Period shall be continued until the Court hears and rules with respect 

thereto. 
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(d) Subject to this paragraph 8, the Cash Collateral Termination Events are as 

follows: 

• The failure to make any payment pursuant to paragraph 3 hereof; 

• The filing of any motion or pleading by the Debtors to stay, vacate, reverse, 

amend, or modify the Interim Order or Final Order in a manner materially 

adverse to the Prepetition Secured Parties, including, without limitation, (i) 

the invalidation, subordination, or other challenge to any of the Prepetition 

Secured Obligations, the Prepetition Liens, the Adequate Protection Liens, 

or the 507(b) Claims or (ii) any relief under sections 506(c) or 552 of  the 

Bankruptcy Code with respect to any Prepetition Collateral or any Adequate 

Protection Collateral, or against any of the Prepetition Secured Parties, in 

each case without the express prior written consent of the Directing Cash 

Collateral Agent; 

• The Debtors fail to make payment of a Borrowing Base Shortfall within 

four (4) Business Days of the due date thereof; 

• The Debtors fail to make an Excess Cash Payment within four (4) Business 

Days of the due date thereof; 

• The Debtors file any motion, pleading, or proceeding (or solicit, support, or 

encourage any other party to file any motion, pleading, or proceeding) 

seeking or consenting to the granting of, or an order is entered granting, any 

termination and/or shortening, or reduction of the Debtors’ exclusive period 

to file and/or solicit a chapter 11 plan pursuant to the Bankruptcy Code 

(collectively, the “Exclusive Periods”) or the Exclusive Periods otherwise 

terminate, unless otherwise agreed by the Prepetition ABL Agent and the 

Prepetition Term Loan Agent; 

• The Court shall have entered an order, or the Debtors shall have filed a 

motion or application seeking an order, or the Debtors fail to timely contest 

a motion or application filed by another party seeking an order, 

(i) converting one or more of the chapter 11 cases of a Debtor to a case 

under chapter 7 of the Bankruptcy Code, (ii) appointing an examiner with 

expanded powers beyond those set forth in sections 1106(a)(3) and (4) of 

the Bankruptcy Code, a trustee, or a responsible officer, in one or more of 

the chapter 11 cases of a Debtor, or (iii) dismissing the chapter 11 cases; 

• The entry of an order of this Court approving the terms of any senior secured 

or pari passu debtor in possession financing that is entered into by the 

Debtors without the express prior written consent of the Prepetition ABL 

Agent;  
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• The Debtors’ failure to comply with any Adequate Protection Milestone set 

forth on Schedule 2 hereto, to the extent such Adequate Protection 

Milestone is not extended or waived in accordance with Schedule 2 hereto; 

• The effective date of any chapter 11 plan; 

• The failure to (i) deliver any Borrowing Base Calculation (as defined 

herein) when required, or (ii) the failure to make any other adequate 

protection payments required to be made under the Interim Order to the 

Prepetition Secured Parties, in each case after three (3) Business Days’ 

notice and an opportunity to cure; 

• The lifting of the automatic stay with respect to or the exercise of any 

remedies against any portion of the Collateral with a fair value in excess of 

$1,000,000; 

• The material expenditure by any of the Debtors of Cash Collateral other 

than in accordance with the Approved Budget (subject to the Permitted 

Deviations) or the failure to provide any of the reports and other information 

reasonably required by the paragraph titled “Budget Reporting” of this 

Interim Order; 

• A failure by the Debtors of any Variance Test (subject to Permitted 

Deviations); 

• A material breach by the Debtors of the Interim Order (provided that the 

terms and provisions with respect to adequate protection shall be deemed 

material); 

• The stay, reversal, vacatur, rescission, or other modification of the Interim 

Order in a manner materially adverse to the Prepetition Secured Parties; 

• Any of the Debtors file any motions, pleadings, briefs, or support any other 

parties in furtherance of any event that would constitute a Cash Collateral 

Termination Event;  

• The entry of any final post-petition judgment against any of the Debtors in 

excess of $1,000,000 (not including amounts covered by insurance) the 

enforcement of which is not otherwise stayed by the Bankruptcy Code or 

otherwise; 

• The issuance by any governmental authority, including any regulatory 

authority or court of competent jurisdiction, of any final, non-appealable 

ruling or order that (i) enjoins the consummation of a material portion of 

the restructuring transactions contemplated under the Plan and (ii) remains 

in effect for ten (10) Business Days; provided, that this termination right 
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may not be exercised by any Prepetition Agent to the extent such relief was 

sought or requested by any of the Prepetition Secured Parties; and 

• The Bankruptcy Court enters an order denying confirmation of the Plan. 

 

Each Cash Collateral Termination Event may be waived, extended, or consented to, as applicable, 

by written consent (email being sufficient) by the Prepetition Agents at the direction of the 

applicable requisite Prepetition Lenders, in their sole discretion, and no approval of, or notice to, 

this Court shall be required for any waivers or extensions provided by the Prepetition Agents under 

this paragraph 8. 

9. Subject to the expiration of the Remedies Notice Period, upon the occurrence and 

during the continuation of a Cash Collateral Termination Event, the Prepetition ABL Agent, the 

Prepetition Term Loan Agent, and the other Prepetition Secured Parties may, subject to the terms 

of the Prepetition Intercreditor Agreements and the Carve Out, exercise the rights and remedies 

available under the Prepetition Credit Documents, this Interim Order, or applicable law, including 

without limitation, foreclosing upon and selling all or a portion of the Collateral in order to collect 

the Adequate Protection Obligations or the Prepetition Secured Debt.  The automatic stay is hereby 

deemed modified and vacated to the extent necessary to permit (i) upon the occurrence and during 

the continuance of a Cash Collateral Termination Event, the Directing Cash Collateral Agent to 

(x) deliver a Default Notice and (y) subject to the Debtors’ permitted uses of Cash Collateral during 

the Remedies Notice Period, terminate any use of Cash Collateral and (ii) such other actions as 

described in the foregoing sentence, provided that during the Remedies Notice Period, unless the 

Court orders otherwise, the automatic stay (to the extent applicable) shall remain in effect.  

Notwithstanding anything to the contrary herein, the Prepetition ABL Agent, the Prepetition Term 

Loan Agent, and the other Prepetition Secured Parties may only enter upon a leased premises of 
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the Debtors following an Event of Default and expiration of the Remedies Notice Period in 

accordance with: (a) any agreement in writing between the Prepetition ABL Agent, the Prepetition 

Term Loan Agent, or the other applicable Prepetition Secured Parties and any applicable landlord; 

(b) pre-existing rights of the Prepetition ABL Agent, the Prepetition Term Loan Agent, or the other 

Prepetition Secured Parties under applicable law; (c) consent of the applicable landlord; or (d) 

further order of this Court following notice and a hearing; provided, however, that counterparties 

to unexpired leases reserve any and all rights pursuant to section 365(d)(3) of the Bankruptcy Code 

and similar laws. 

10. Limitation on Charging Expenses Against Collateral.  Subject to entry of the Final 

Order granting such relief, except to the extent of the Carve Out, no costs or expenses of 

administration of the chapter 11 Cases or any successor cases to these chapter 11 Cases or any 

future proceeding that may result therefrom, including liquidation in bankruptcy or other 

proceedings under the Bankruptcy Code, shall be charged against or recovered from the Collateral 

(including Cash Collateral) or Prepetition Collateral pursuant to section 506(c) of the Bankruptcy 

Code or any similar principle of law, without the prior written consent of the Prepetition ABL 

Agent, or the Prepetition Term Loan Agent, as applicable, and no consent shall be implied from 

any other action, inaction, or acquiescence by the Prepetition ABL Agent, the Prepetition Term 

Loan Agent, or the other Prepetition Secured Parties, and nothing contained in this Interim Order 

shall be deemed to be a consent by the Prepetition ABL Agent, the Prepetition Term Loan Agent 

or the other Prepetition Secured Parties to any charge, lien, assessment, or claims against the 

Collateral under section 506(c) of the Bankruptcy Code or otherwise. 

11. No Marshaling.  Subject to entry of the Final Order granting such relief, in no event 

shall any of the Prepetition Secured Parties be subject to the equitable doctrine of “marshaling” or 
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any similar doctrine with respect to the Collateral, the Prepetition Secured Debt, or the Prepetition 

Collateral.  Further, subject to entry of the Final Order granting such relief, in no event shall the 

“equities of the case” exception in section 552(b) of the Bankruptcy Code apply to any of the 

Prepetition Secured Parties with respect to proceeds, products, offspring or profits of any 

Prepetition Collateral. 

12. Payments Free and Clear.  Subject to the Challenge Period, any and all payments 

or proceeds remitted to the Prepetition Secured Parties pursuant to the provisions of this Interim 

Order or any subsequent order of the Court shall be irrevocable, received free and clear of any 

claim, charge, assessment, or other liability, including without limitation, subject to entry of the 

Final Order granting such relief, any such claim or charge arising out of or based on, directly or 

indirectly, sections 506(c) or 552(b) of the Bankruptcy Code, whether asserted or assessed by 

through or on behalf of the Debtors. 

13. Preservation of Rights Granted Under this Interim Order. 

(a) Other than (1) the Carve Out and (2) other claims and liens expressly 

granted or permitted by this Interim Order, no claim or lien having a priority superior to or pari 

passu with those granted by this Interim Order to the Prepetition Secured Parties shall be permitted 

while any of the Adequate Protection Obligations remain outstanding, and, except as otherwise 

expressly provided in or permitted under this Interim Order, the Adequate Protection Liens shall 

not be: (i) subject or junior to any lien or security interest that is avoided and preserved for the 

benefit of the Debtors’ estates under section 551 of the Bankruptcy Code; (ii) subordinated to or 

made pari passu with any other lien or security interest, whether under section 364(d) of the 

Bankruptcy Code or otherwise; (iii) other than as provided in (iv), subordinated to or made pari 

passu with any liens arising after the Petition Date; (iv) subject to entry of the Final Order, 
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subordinated to or made pari passu with any liens or security interests arising after the Petition 

Date granted in favor of any federal, state, municipal, or other domestic or foreign governmental 

unit (including any regulatory body), commission, board, or court for any liability of the Debtors; 

or (v) subject or junior to any intercompany or affiliate liens or security interests of the Debtors. 

(b) Notwithstanding any order that may be entered dismissing any of the 

chapter 11 cases under section 1112 of the Bankruptcy Code or converting these chapter 11 cases 

to cases under chapter 7: (i) the 507(b) Claims and the Adequate Protection Liens, and any claims 

related to the foregoing, shall continue in full force and effect and shall maintain their priorities as 

provided in this Interim Order until all Adequate Protection Obligations shall have been paid in 

full (and Adequate Protection Claims and Adequate Protection Liens shall, notwithstanding such 

dismissal, remain binding on all parties in interest); (ii) the other rights granted by this Interim 

Order, including with respect to the Carve Out, shall not be affected; and (iii) this Court shall retain 

jurisdiction, notwithstanding such dismissal, for the purposes of enforcing the claims, liens, and 

security interests referred to in this paragraph and otherwise in this Interim Order. 

(c) If any or all of the provisions of this Interim Order are hereafter reversed, 

modified, vacated, or stayed, such reversal, modification, vacatur, or stay shall not affect: (i) the 

validity, priority, or enforceability of any Adequate Protection Obligations incurred prior to the 

actual receipt of written notice by the Prepetition ABL Agent or the Prepetition Term Loan Agent, 

as applicable, of the effective date of such reversal, modification, vacatur, or stay; or (ii) the 

validity, priority, or enforceability of the Adequate Protection Liens, or the Carve Out. 

Notwithstanding any such reversal, modification, vacatur, or stay of any use of Cash Collateral, 

any Adequate Protection Obligations or Adequate Protection Liens incurred by the Debtors and 

granted to the Prepetition Secured Parties, as the case may be, prior to the actual receipt of written 
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notice by the Prepetition ABL Agent or the Prepetition Term Loan Agent, as applicable, of the 

effective date of such reversal, modification, vacatur, or stay shall be governed in all respects by 

the original provisions of this Interim Order, and the Prepetition ABL Agent, the Prepetition Term 

Loan Agent, and the other Prepetition Secured Parties shall be entitled to, and are hereby granted, 

all the rights, remedies, privileges, and benefits arising under section 363(m) of the Bankruptcy 

Code and this Interim Order with respect to all uses of Cash Collateral and Adequate Protection 

Obligations. 

(d) Except as expressly provided in this Interim Order, the Adequate Protection 

Liens, the Adequate Protection Obligations, the Adequate Protection Claims and all other rights 

and remedies of the Prepetition ABL Agent, the Prepetition Term Loan Agent, and the other 

Prepetition Secured Parties granted by the provisions of this Interim Order and the Carve Out shall 

survive, and shall not be modified, impaired or discharged by: the entry of an order converting any 

of the chapter 11 cases to a case under chapter 7 of the Bankruptcy Code, dismissing any of the 

chapter 11 cases, or terminating the joint administration of these chapter 11 cases; the entry of an 

order approving the sale of any Collateral pursuant to section 363(b) of the Bankruptcy Code; the 

entry of an order confirming a chapter 11 plan in any of the chapter 11 cases and, pursuant to 

section 1141(d)(4) of the Bankruptcy Code, the Debtors have waived any discharge as to any 

remaining Adequate Protection Obligations. The terms and provisions of this Interim Order shall 

continue in these chapter 11 cases, in any successor cases if these chapter 11 cases cease to be 

jointly administered and in any superseding chapter 7 cases under the Bankruptcy Code, and the 

Adequate Protection Liens and the Adequate Protection Obligations and all other rights and 

remedies of the Prepetition ABL Agent, the Prepetition Term Loan Agent and the other Prepetition 

Secured Parties granted by the provisions of this Interim Order shall continue in full force and 
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effect until the Adequate Protection Claims are indefeasibly paid in full in cash, as set forth herein 

(and in the case of rights and remedies of the Prepetition ABL Agent, the Prepetition Term Loan 

Agent, and the other Prepetition Secured Parties, shall remain in full force and effect thereafter, 

subject to the terms of this Interim Order), and the Carve Out shall continue in full force and effect. 

(e) Notwithstanding anything herein to the contrary, the entry of this Interim 

Order is without prejudice to, and does not constitute a waiver of, expressly or implicitly:  (i) the 

Prepetition Secured Parties’ right to seek any other or supplemental relief in respect of the Debtors 

(including, the right to seek additional or different adequate protection), or (ii) any rights of the 

Prepetition Secured Parties under the Bankruptcy Code or under non-bankruptcy law to (a) request 

modification of the automatic stay, (b) request dismissal of any of the chapter 11 cases or successor 

cases, (c) request conversion of any of the chapter 11 cases to cases under Chapter 7, (d) seek 

appointment of a chapter 11 trustee or examiner with expanded powers, (e) oppose any request for 

use of Cash Collateral, (f) object to any sale of assets, or (g) propose a chapter 11 plan.  All rights, 

claims, and privileges (whether legal, equitable, or otherwise) of the Prepetition Secured Parties 

are fully preserved. 

14. Payment of Fees and Expenses.  The Debtors are authorized to and shall pay the 

Adequate Protection Fees and Expenses.  Subject to the review procedures set forth in this 

paragraph 14, payment of all Adequate Protection Fees and Expenses shall not be subject to 

allowance or review by the Court; provided, however, any time that professionals for the 

Prepetition Secured Parties seek payment of reasonable and documented fees and expenses from 

the Debtors prior to the effective date of a chapter 11 plan, each professional shall provide 

summary copies of its invoices, and such invoice summary shall provide the specific individuals 

providing the services, the total number of hours billed for each individual, the hourly fee for each 
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individual, and a summary description of services provided by each individual, and the expenses 

incurred by the applicable party and/or professionals (which may be redacted or modified to the 

extent necessary to delete any information subject to the attorney-client privilege, any information 

constituting attorney work product, or any other confidential information, and the provision of 

such invoices shall not constitute any waiver of the attorney client privilege or of any benefits of 

the attorney work product doctrine or any other evidentiary privilege or protection recognized 

under applicable law), to the Debtors and their advisors, lead restructuring counsel to the 

Prepetition ABL Agent, Milbank LLP and Otterbourg P.C., as counsel to certain of the Prepetition 

Term Loan Lenders, lead restructuring counsel to the Prepetition Term Loan Agent, counsel for 

the Creditors’ Committee (if any), and the U.S. Trustee (together, the “Review Parties”). Any 

objections raised by any Review Party with respect to such invoices must be in writing and state 

with particularity the grounds therefor and must be submitted to the applicable professional within 

ten (10) calendar days after the receipt by the Review Parties (the “Review Period”). If no written 

objection is received by 12:00 p.m., prevailing Eastern Time, on the end date of the Review Period, 

the Debtors shall pay such invoices within five (5) Business Days of the end of the Review Period. 

If an objection to a professional’s invoice is received within the Review Period, the Debtors shall 

pay the undisputed amount of the invoice without the necessity of filing formal fee applications, 

regardless of whether such amounts arose or were incurred before or after the Petition Date, and 

this Court shall have jurisdiction to determine the disputed portion of such invoice if the parties 

are unable to resolve the dispute consensually. Notwithstanding the foregoing, the Debtors are 

authorized and directed to pay within four (4) Business Days of the date of this Interim Order any 

Adequate Protection Fees and Expenses incurred on or prior to the Petition Date without the need 

for any professional engaged by, or on behalf of, the Prepetition Secured Parties to first deliver a 
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copy of its invoice or other supporting documentation to the Review Parties (other than the 

Debtors).  No attorney or advisor to any Prepetition Secured Party shall be required to file an 

application seeking compensation for services or reimbursement of expenses with the Court. 

15. Letters of Credit.  The Debtors shall be authorized to maintain the Prepetition 

Letters of Credit on an uninterrupted basis in accordance with the same practices and procedures 

as were in effect prior to the Petition Date in each case subject to the terms of the Prepetition ABL 

Credit Agreement, and to take all actions reasonably appropriate with respect thereto; provided 

that the Debtors shall collateralize the Prepetition Letters of Credit in accordance with the 

procedures set forth in the Prepetition ABL Credit Agreement and/or on terms and conditions 

otherwise satisfactory to the Prepetition ABL Agent in its reasonable discretion after the repayment 

in full of the outstanding Prepetition ABL Obligations, which Prepetition Letters of Credit shall 

be cash collateralized at 105%; provided, further, the Debtors shall not issue any Prepetition 

Letters of Credit on a postpetition basis without the prior written consent of the Prepetition ABL 

Secured Parties. 

16. Effect of Stipulations on Third Parties.  The Debtors’ stipulations, admissions, 

agreements, and releases contained in this Interim Order shall be binding upon the Debtors in all 

circumstances and for all purposes. The Debtors’ stipulations, admissions, agreements, and 

releases contained in this Interim Order shall be binding upon the Debtors’ estates and all other 

parties in interest, including, without limitation, any statutory or non-statutory committees 

appointed or formed in the chapter 11 cases (including any Creditors’ Committee) and any other 

person or entity acting or seeking to act on behalf of the Debtors’ estates, including any chapter 7 

or chapter 11 trustee appointed or elected for any of the Debtors, in all circumstances and for all 

purposes unless: (a) such committee or any other party in interest with requisite standing (in each 
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case to the extent requisite standing is obtained pursuant to an order of this Court entered prior to 

the expiration of the Challenge Period and subject in all respects to any agreement or applicable 

law that may limit or affect such entity’s right or ability to commence such proceeding), has timely 

filed an adversary proceeding or contested matter (subject to the limitations contained herein, 

including, inter alia, in this paragraph) by the earlier of (i) the date of entry of an order confirming 

a chapter 11 plan and (ii) seventy-five (75) calendar days after entry of this Interim Order (the 

earlier to occur of clauses (i)-(ii), the “Challenge Period”), provided, however, the duration of the 

Challenge Period is subject to entry of the Final Order granting such relief, (A) objecting to or 

challenging the amount, validity, perfection, enforceability, priority, or extent of the Prepetition 

Secured Debt or the Prepetition Liens, or (B) otherwise asserting or prosecuting any action for 

preferences, fraudulent transfers or conveyances, other avoidance power claims or any other 

claims, counterclaims or causes of action, objections, contests, or defenses (collectively, the 

“Challenges”) against the Prepetition Secured Parties or their respective subsidiaries, affiliates, 

officers, directors, managers, principals, employees, agents, financial advisors, attorneys, 

accountants, investment bankers, consultants, representatives, and other professionals and the 

respective successors and assigns thereof, in each case in their respective capacity as such (each, 

a “Representative” and, collectively, the “Representatives”) in connection with matters related to 

the Prepetition Credit Documents, the Prepetition Secured Debt, the Prepetition Liens, and the 

Prepetition Collateral; and (b) there is a final non-appealable order in favor of the plaintiff 

sustaining any such Challenge in any such timely filed adversary proceeding or contested matter;6 

provided, however, that any pleadings filed in connection with any Challenge shall set forth with 

 
6  If a chapter 7 trustee or a chapter 11 trustee is appointed or elected prior to the conclusion of the Challenge Period, 

then the Challenge Period, with respect to such trustee only, shall be the later of:  (i) the last day of the Challenge 

Period and (ii) fourteen (14) days after the date on which such trustee is appointed or elected. 
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specificity the basis for such challenge or claim and any challenges or claims not so specified prior 

to the expiration of the Challenge Period shall be deemed forever, waived, released, and barred. If 

no such Challenge is timely and properly filed during the Challenge Period or the Court does not 

rule in favor of the plaintiff in any such proceeding, then: (1) the Debtors’ stipulations, admissions, 

agreements, and releases contained in this Interim Order shall be binding on all parties in interest; 

(2) the obligations of the Debtors under the Prepetition Credit Documents, including the 

Prepetition Secured Debt, shall constitute allowed claims not subject to defense avoidance, 

reduction, setoff, recoupment, recharacterization, subordination (whether equitable, contractual, 

or otherwise, except under the Prepetition Intercreditor Agreements), disallowance, impairment, 

claim, counterclaim, cross-claim, or any other challenge under the Bankruptcy Code or any 

applicable law or regulation by any person or entity for all purposes in the chapter 11 cases, any 

subsequent chapter 7 case(s), or otherwise; (3) the Prepetition Liens on the Prepetition Collateral 

shall be deemed to have been, as of the Petition Date, legal, valid, binding, perfected, security 

interests and liens, not subject to defense, avoidance, reduction, setoff, recoupment, 

recharacterization, subordination (whether equitable, contractual (other than pursuant to the 

Prepetition Intercreditor Agreements), or otherwise), disallowance, impairment, claim, 

counterclaim, cross-claim, or any other challenge under the Bankruptcy Code or any applicable 

law or regulation by any person or entity, including any statutory or non-statutory committees 

appointed or formed in the chapter 11 cases or any other party in interest acting or seeking to act 

on behalf of the Debtors’ estates, including, without limitation, any successor thereto (including, 

without limitation, any chapter 7 trustee or chapter 11 trustee or examiner appointed or elected for 

any of the Debtors) and any defense, avoidance, reduction, setoff, recoupment, recharacterization, 

subordination (whether equitable, contractual, or otherwise), disallowance, impairment, claim, 
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counterclaim, cross-claim, or any other challenge under the Bankruptcy Code or any applicable 

law or regulation by any statutory or non-statutory committees appointed or formed in the chapter 

11 cases or any other party acting or seeking to act on behalf of the Debtors’ estates, including, 

without limitation, any successor thereto (including, without limitation, any chapter 7 trustee or 

chapter 11 trustee appointed or elected for any of the Debtors), whether arising under the 

Bankruptcy Code or otherwise, against any of the Prepetition Secured Parties and their 

Representatives arising out of or relating to any of the Debtors, the Prepetition Credit Documents, 

the Prepetition Secured Debt, the Prepetition Liens, and the Prepetition Collateral shall be deemed 

forever waived, released, and barred.  If any such Challenge is timely filed during the Challenge 

Period, the stipulations, admissions, agreements, and releases contained in this Interim Order shall 

nonetheless remain binding and preclusive (as provided in the second sentence of this paragraph) 

on each other statutory or non-statutory committee appointed or formed in the chapter 11 cases 

and on any other person or entity.  Nothing in this Interim Order vests or confers on any Person 

(as defined in the Bankruptcy Code), including any statutory or non-statutory committees 

appointed or formed in these chapter 11 cases, standing or authority to pursue any claim or cause 

of action belonging to the Debtors or their estates, including, without limitation, Challenges with 

respect to the Prepetition Credit Documents, the Prepetition Secured Debt, or the Prepetition Liens, 

and any ruling on standing, if appealed, shall not stay or otherwise delay the chapter 11 cases or 

confirmation of any plan of reorganization. For the avoidance of doubt, notwithstanding anything 

else to the contrary in this Interim Order, any chapter 7 or chapter 11 trustee appointed or elected 

in these cases shall, until the expiration of the period provided herein for asserting Challenges, and 

thereafter for the duration of any adversary proceeding or contested matter commenced pursuant 

to this paragraph (whether commenced by such trustee or commenced by any other party in interest 

Case 26-10794    Doc 13    Filed 05/18/26    Page 93 of 105



 

57 

on behalf of the Debtors’ estates), be deemed to be a party other than the Debtors and shall not, 

for purposes of such adversary proceeding or contested matter, be bound by the acknowledgments, 

admissions, confirmations, and stipulations of the Debtors in this Interim Order. 

17. Limitation on Use of Collateral.  Notwithstanding any other provision of this 

Interim Order or any other order entered by the Court, no Collateral (including Cash Collateral) or 

any portion of the Carve Out, may be used directly or indirectly, including, without limitation, 

through reimbursement of professional fees of any non-Debtor party, in connection with (a) the 

investigation, threatened initiation or prosecution of any claims, causes of action, adversary 

proceedings, or other litigation (i) against any of the Prepetition Secured Parties, or their respective 

predecessors-in-interest, agents, affiliates, Representatives, attorneys, or advisors, or any action 

purporting to do the foregoing in respect of the, Prepetition Secured Debt, and/or the Adequate 

Protection Obligations, and Adequate Protection Liens granted to the Prepetition Secured Parties, 

as applicable, or (ii) challenging the amount, validity, perfection, priority, or enforceability of or 

asserting any defense, counterclaim, or offset with respect to the Prepetition Secured Debt and/or 

the liens, claims, rights, or security interests securing or supporting the Prepetition Secured Debt 

or Adequate Protection Claims granted under this Interim Order, the Final Order, or the Prepetition 

Credit Documents in respect of the Prepetition Secured Debt, including, in the case of each (i) and 

(ii), without limitation, for lender liability or pursuant to section 105, 510, 544, 547, 548, 549, 550, 

or 552 of the Bankruptcy Code, applicable non-bankruptcy law or otherwise (provided that, 

notwithstanding anything to the contrary herein, the Collateral (including Cash Collateral) may be 

used by the Creditors’ Committee to investigate but not to prosecute (A) the claims and liens of 

the Prepetition Secured Parties and (B) potential claims, counterclaims, causes of action, or 

defenses against the Prepetition Secured Parties, up to an aggregate cap for both (A) and (B) of no 
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more than $50,000), (b) attempts to prevent, hinder, or otherwise delay or interfere with the 

Prepetition ABL Agent’s, the Prepetition Term Loan Agent’s, or the other Prepetition Secured 

Parties’, as applicable, enforcement or realization on the Prepetition Secured Debt, Prepetition 

Collateral, and the liens, claims, and rights granted to such parties under the Interim Order or Final 

Order, as applicable, each in accordance with the Prepetition Credit Documents and this Interim 

Order; (c) attempts to seek to modify any of the rights and remedies granted to the Prepetition 

ABL Agent, the Prepetition Term Loan Agent, or the other Prepetition Secured Parties, under this 

Interim Order or the Prepetition Credit Documents, as applicable, other than in accordance with 

this Interim Order; (d) to apply to the Court for authority to approve superpriority claims or grant 

liens or security interests in the Collateral or any portion thereof that are senior to, or on parity 

with, the Adequate Protection Liens and 507(b) Claims granted to the Prepetition Secured Parties; 

or (e) to pay or to seek to pay any amount on account of any claims arising prior to the Petition 

Date unless such payments are approved or authorized by the Court, agreed to in writing by the 

Directing Cash Collateral Agent, or expressly permitted under this Interim Order (including the 

Approved Budget, subject to Permitted Deviations), in each case unless all Prepetition Secured 

Debt, Adequate Protection Obligations, and claims granted to the each Prepetition Secured Party 

under this Interim Order, have been indefeasibly paid in full in cash (including the cash 

collateralization of any letters of credit).  For the avoidance of doubt, this paragraph 17 shall not 

limit the Debtors’ right to use Collateral to contest that a Cash Collateral Termination Event has 

occurred hereunder pursuant to and consistent with paragraph 8 of this Interim Order. 

18. Indemnification.  Without limitation to any other right to indemnification, the 

Prepetition Secured Parties shall be and hereby are indemnified (as applicable) as provided in the 
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Prepetition Credit Documents; provided that the Debtors shall not indemnify the Prepetition 

Secured Parties with respect to a successful Challenge.   

19. Interim Order Governs.  In the event of any inconsistency between the provisions 

of this Interim Order (including, but not limited to, with respect to the Adequate Protection 

Obligations) or the Prepetition Credit Documents, the provisions of this Interim Order shall 

govern.  Notwithstanding anything to the contrary in any other order entered by this Court, any 

payment made pursuant to any authorization contained in any other order entered by this Court 

shall be consistent with and subject to the requirements set forth in this Interim Order and the 

Approved Budget (subject to Permitted Deviations). 

20. Binding Effect; Successors and Assigns.  The provisions of this Interim Order, 

including all findings herein, shall be binding upon all parties in interest in these chapter 11 cases, 

including, without limitation, the Prepetition ABL Agent, the Prepetition Term Loan Agent, the 

other Prepetition Secured Parties, any statutory or non-statutory committees appointed or formed 

in these chapter 11 cases, the Debtors and their respective successors and assigns (including any 

chapter 7 or chapter 11 trustee hereinafter appointed or elected for the estate of any of the Debtors, 

an examiner appointed pursuant to section 1104 of the Bankruptcy Code, or any other fiduciary 

appointed as a legal representative of any of the Debtors or with respect to the property of the 

estate of any of the Debtors) and shall inure to the benefit of the Prepetition ABL Agent, the 

Prepetition Term Loan Agent, the other Prepetition Secured Parties, and the Debtors and their 

respective successors and assigns; provided that the Prepetition ABL Agent, the Prepetition Term 

Loan Agent, and the other Prepetition Secured Parties shall have no obligation to permit the use 

of the Prepetition Collateral (including Cash Collateral) by, or to extend any financing to, any 
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chapter 7 trustee, chapter 11 trustee, or similar responsible person appointed for the estates of the 

Debtors. 

21. Exculpation.  Nothing in this Interim Order or any other documents related to the 

Debtors’ use of the Cash Collateral shall in any way be construed or interpreted to impose or allow 

the imposition upon any Prepetition Secured Party any liability for any claims arising from the 

prepetition or postpetition activities of the Debtors in the operation of their businesses, or in 

connection with their restructuring efforts.  The Prepetition Secured Parties shall not, in any way 

or manner, be liable or responsible for (i) the safekeeping of the Adequate Protection Collateral or 

Prepetition Collateral, (ii) any loss or damage thereto occurring or arising in any manner or fashion 

from any cause, (iii) any diminution in the value thereof, or (iv) any act or default of any carrier, 

servicer, bailee, custodian, forwarding agency, or other person, and all risk of loss, damage, or 

destruction of the Adequate Protection Collateral or Prepetition Collateral shall be borne by the 

Debtors. 

22. Limitation of Liability.  In determining to permit the use of the Prepetition 

Collateral (including Cash Collateral) pursuant to this Interim Order or the Prepetition Credit 

Documents, none of the Prepetition Secured Parties shall (a) have any liability to any third party 

or be deemed to be in “control” of the operations of the Debtors; (b) owe any fiduciary duty to the 

Debtors, their respective creditors, shareholders or estates; or (c) be deemed to be acting as a 

“Responsible Person” or “Owner” or “Operator” or “managing agent” with respect to the operation 

or management of any of the Debtors (as such terms or similar terms are used in the United States 

Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601, et 

seq., as amended, or any other federal or state statute, including the Internal Revenue Code).  

Furthermore, nothing in this Interim Order shall in any way be construed or interpreted to impose 
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or allow the imposition upon any of the Prepetition ABL Agent, the Prepetition Term Loan Agent, 

or the other Prepetition Secured Parties of any liability for any claims arising from the prepetition 

or postpetition activities of any of the Debtors and their respective affiliates (as defined in section 

101(2) of the Bankruptcy Code). 

23. Master Proofs of Claim.  The Prepetition ABL Agent, the Prepetition Term Loan 

Agent, and/or any other Prepetition Secured Parties shall not be required to file proofs of claim in 

the chapter 11 cases or any successor case in order to assert claims on behalf of themselves or the 

Prepetition Secured Parties for payment of the Prepetition Secured Debt arising under the 

Prepetition Credit Documents, including, without limitation, any principal, unpaid interest, fees, 

expenses, and other amounts under the Prepetition Credit Documents.  The statements of claim in 

respect of such indebtedness set forth in this Interim Order are deemed sufficient to and do 

constitute proofs of claim in respect of such debt and such secured status.  However, in order to 

facilitate the processing of claims, each of the Prepetition ABL Agent and the Prepetition Term 

Loan Agent is authorized, but not directed or required, to file in the Debtors’ lead Chapter 11 Case 

In re West Marine, Inc., Case No. 26-10794 a master proof of claim on behalf of its respective 

Prepetition Secured Parties on account of any and all of their respective claims arising under the 

applicable Prepetition Credit Documents and hereunder (each, a “Master Proof of Claim”) against 

each of the Debtors.  Upon the filing of a Master Proof of Claim by either the Prepetition ABL 

Agent or the Prepetition Term Loan Agent, as applicable, it shall be deemed to have filed a proof 

of claim in the amount set forth opposite its name therein in respect of its claims against each of 

the Debtors of any type or nature whatsoever with respect to the applicable Prepetition Credit 

Documents, and the claim of each applicable Prepetition Secured Party (and each of its respective 

successors and assigns), named in a Master Proof of Claim shall be treated as if it had filed a 
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separate proof of claim in each of these chapter 11 cases.  The Master Proofs of Claim shall not be 

required to identify whether any Prepetition Secured Party acquired its claim from another party 

and the identity of any such party or to be amended to reflect a change in the holders of the claims 

set forth therein or a reallocation among the holders of the claims asserted therein resulting from 

the transfer of all or any portion of such claims.  The provisions of this paragraph 23 and each 

Master Proof of Claim is intended solely for the purpose of administrative convenience and shall 

not affect the right of each Prepetition Secured Party (or its successors in interest) to vote separately 

on any plan proposed in these chapter 11 cases.  The Master Proofs of Claim shall not be required 

to attach any instruments, agreements, or other documents evidencing the obligations owing by 

each of the Debtors to the applicable Prepetition Secured Parties, which instruments, agreements, 

or other documents will be provided upon written request to counsel to each of the Prepetition 

ABL Agent or the Prepetition Term Loan Agent, as applicable. 

24. Credit Bidding.  Subject to section 363(k) of the Bankruptcy Code, the lien 

priorities set forth herein and any successful Challenge, the Prepetition ABL Agent and the 

Prepetition Term Loan Agent shall have the right, consistent with the provisions of the Prepetition 

Credit Documents (and subject to the provisions of the Prepetition Intercreditor Agreements), as 

applicable, to credit bid up to the full amount of the applicable Prepetition Secured Debt and the 

Adequate Protection Obligations in any sale of the Prepetition Collateral or Adequate Protection 

Collateral, as applicable, in each case outside the ordinary course of business, without the need for 

further Court order authorizing the same and whether any such sale is effectuated through sections 

363(k), 1123, or 1129(b) of the Bankruptcy Code, by a chapter 7 trustee under section 725 of the 

Bankruptcy Code, or otherwise, in each case unless the Court for cause orders otherwise; provided 
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that the amount of any Adequate Protection Obligations shall have been determined by an order 

of the Court prior to the submission of any credit bid including such obligations. 

25. Effectiveness.  Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 

7062, or 9014 of the Bankruptcy Rules or any Local Rule, or Rule 62(a) of the Federal Rules of 

Civil Procedure, this Interim Order shall be immediately effective and enforceable upon its entry 

and there shall be no stay of execution or effectiveness of this Interim Order. 

26. Governing Order.  Notwithstanding the relief granted in any other order by this 

Court, (i) all payments and actions by any of the Debtors pursuant to the authority granted therein 

shall be subject to this Interim Order, including compliance with the Approved Budget and all 

other terms and conditions hereof, and (ii) to the extent there is any inconsistency between the 

terms of such other order and this Interim Order, this Interim Order shall control, in each case, 

except to the extent expressly provided otherwise in such other order.  For the avoidance of doubt, 

nothing herein abrogates or modifies the Prepetition Secured Parties’ rights with respect to each 

other under the Prepetition Intercreditor Agreements. 

27. Headings.  Section headings used herein are for convenience only and are not to 

affect the construction of or to be taken into consideration in interpreting this Interim Order. 

28. Bankruptcy Rules.  The requirements of Bankruptcy Rules 4001, 6003 and 6004, 

in each case to the extent applicable, are satisfied by the contents of the Motion. 

29. No Third-Party Rights.  Except as explicitly provided for herein, this Interim Order 

does not create any rights for the benefit of any third party, creditor, equity holder, or any direct, 

indirect, or incidental beneficiary. 
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30. Necessary Action.  The Debtors and the Prepetition Secured Parties are authorized 

to take all reasonable actions as are necessary or appropriate to implement the terms of this Interim 

Order.  

31. Retention of Jurisdiction.  The Court shall retain jurisdiction to enforce the 

provisions of this Interim Order, and this retention of jurisdiction shall survive the confirmation 

and consummation of any chapter 11 plan for any one or more of the Debtors notwithstanding the 

terms or provisions of any such chapter 11 plan or any order confirming any such chapter 11 plan. 

32. Final Hearing.  A final hearing to consider the relief requested in the Motion shall 

be held on June [__], 2026 at [_]:00 [_].m. (prevailing Eastern Time) and any objections or 

responses to the Motion shall be filed on or prior to. June [__], 2026 at [_]:00 [_].m. (prevailing 

Eastern Time). 

33. Objections.  Any party in interest objecting to the relief sought at the Final Hearing 

shall file and serve (via mail and e-mail) written objections, which objections shall be served upon 

(a) the Debtors, West Marine, Inc., 1 East Broward Blvd., Suite 200, Fort Lauderdale, Florida 

33301, Attn.: Paulee Day, Chief Executive Officer; (b) proposed counsel to the Debtors, (i) 

Kirkland & Ellis LLP, 601 Lexington Avenue, New York, New York 10022, Attn.:  Matthew C. 

Fagen, P.C. (matthew.fagen@kirkland.com); (ii) Kirkland & Ellis LLP, 830 Brickell Plaza, 

Miami, Florida 33131, Attn.:  Brian J. Nakhaimousa (brian.nakhaimousa@kirkland.com) and 

Trevor Eck (trevor.eck@kirkland.com); and (iii) Young Conaway Stargatt & Taylor, LLP, Rodney 

Square, 1000 North King Street, Wilmington, Delaware 19801, Attn.:  Michael R. Nestor 

(mnestor@ycst.com), Kara Hammond Coyle (kcoyle@ycst.com), Shella Borovinskaya 

(sborovinskaya@ycst.com), and Kristin L. Cardoza (kcardoza@ycst.com); (c) counsel to Eclipse, 

as ABL Agent and FILO Agent, (i) Riemer Braunstein LLP, Times Square Tower, Suite 2506, 
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Seven Times Square, New York, New York 10036, Attn:  Lyle Stein (lstein@riemerlaw.com), 

Emily Lustbader (elustbader@riemerlaw.com), and Steven Fox (sfox@riemerlaw.com); and (ii) 

Ashby & Geddes, P.A., 500 Delaware Avenue, 8th Floor, Wilmington, Delaware 19801, Attn:  

Gregory A. Taylor (gtaylor@ashbygeddes.com); (d) counsel to the Consenting Stakeholders, (i) 

Otterbourg P.C., 230 Park Avenue, New York, New York 10169, Attn:  Daniel F. Fiorillo 

(dfiorillo@otterbourg.com) and Nicholas Palazzolo (npalazzolo@otterbourg.com); (ii) Milbank 

LLP, 55 Hudson Yards, New York, New York 10001, Attn:  Matthew Brod 

(mbrod@milbank.com) and Benjamin Schak (bschak@milbank.com); and (iii) Richards, Layton, 

& Finger, P.A., One Rodney Square, 920 North King Street, Wilmington, Delaware 19801, Attn:  

Michael J. Merchant (merchant@rlf.com); (e) counsel to the Prepetition Term Loan Agent, (i) 

ArentFox Schiff LLP, 1301 Avenue of the Americas, New York, New York 10019, Attn: Jeffrey 

R. Gleit (jeffrey.gleit@afslaw.com), Justin A. Kesselman (justin.kesselman@afslaw.com), and 

Matthew R. Bentley (matthew.bentley@afslaw.com), and (ii) Morris James LLP, 3205 Avenue 

North Boulevard, Suite 100, Wilmington, Delaware 19803, Attn: Eric Monzo 

(emonzo@morrisjames.com), and Jason Levin (jlevin@morrisjames.com); (f) the Office of the 

United States Trustee for the District of Delaware, 844 King Street, Suite 2207, Lockbox 35, 

Wilmington, Delaware 19801, Attn.:  Linda Casey (linda.casey@usdoj.gov); and (g) any statutory 

committee appointed in these chapter 11 cases. 

36. The Debtors shall promptly serve copies of this Interim Order (which shall 

constitute adequate notice of the Final Hearing) to the parties having been given notice of the 

Interim Hearings and to any party that has filed a request for notices with this Court. 

Case 26-10794    Doc 13    Filed 05/18/26    Page 102 of 105



 

Schedule 1 

Schedule 1 

 

Initial Budget 
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Weekly Cash Flow Forecast
(in US$ thousands)

Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13
Week ended -> 22-May 29-May 5-Jun 12-Jun 19-Jun 26-Jun 3-Jul 10-Jul 17-Jul 24-Jul 31-Jul 7-Aug 14-Aug
Total Receipts $16,099 $17,736 $17,381 $18,038 $19,967 $20,379 $22,042 $21,842 $17,797 $16,884 $16,726 $15,725 $14,557
Payroll 527           3,565        502           3,565        502           3,565        584           4,135        584           4,135        554           3,899        554           
Rent / Utilities 141           164           4,468        949           164           909           3,167        2,170        184           184           3,281        1,394        975           
Taxes 50             15             -           109           4,257        15             -           163           6,356        15             15             128           4,989        
Other Operating Disbursements 9,125        10,175      8,739        8,579        8,424        9,470        3,747        3,586        3,586        4,876        4,670        4,510        4,510        
Operating Disbursements 9,843        13,920      13,709      13,201      13,348      13,959      7,498        10,055      10,709      9,210        8,521        9,931        11,028      
Operating Cash Flow 6,257        3,816        3,672        4,837        6,619        6,420        14,544      11,787      7,088        7,674        8,205        5,794        3,529        

Professional Fees 2,500        663           588           481           481           3,110        481           438           438           2,679        513           369           1,869        
Interest / Fees -           -           1,195        -           -           -           1,103        -           -           -           913           -           -           
Net Cash Flow Before Pay Down 3,757        3,154        1,889        4,355        6,138        3,310        12,960      11,349      6,650        4,995        6,780        5,425        1,661        
ABL Pay Down (3,757)      (3,154)      (1,889)      (4,355)      (6,138)      (3,310)      (12,960)     (11,349)     (6,650)      (4,995)      (6,780)      (5,425)      (1,661)      

Total Net Cash Flow -           -           (0)             -           -           -           -           -           -           -           -           -           (0)             
Beginning Cash Balance 20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      
Net Cash Flow Before Pay Down 3,757        3,154        1,889        4,355        6,138        3,310        12,960      11,349      6,650        4,995        6,780        5,425        1,661        
ABL Pay Down (3,757)      (3,154)      (1,889)      (4,355)      (6,138)      (3,310)      (12,960)     (11,349)     (6,650)      (4,995)      (6,780)      (5,425)      (1,661)      
Ending Cash Balance 20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      20,000      
Net ABL Borrowing Base in Effect 174,965    170,221    159,085    153,267    147,267    141,308    131,678    127,741    119,283    114,523    108,944    90,249      84,906      
Lesser of Borrowing Base and Line Cap 165,000    165,000    159,085    153,267    147,267    141,308    131,678    127,741    119,283    114,523    108,944    90,249      84,906      
Liquidity Block (17,497)     (17,022)     (15,908)     (15,327)     (14,727)     (14,131)     (13,168)     (12,774)     (11,928)     (11,452)     (10,894)     (10,000)     (10,000)     
ABL Balance (115,239)   (112,085)   (110,196)   (105,840)   (99,702)     (96,392)     (83,432)     (72,083)     (65,432)     (60,437)     (53,657)     (48,232)     (46,572)     
Letter of Credit (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      (5,384)      
Minimum Excess Availability 26,880      30,509      27,597      26,716      27,454      25,401      29,695      37,500      36,539      37,249      39,008      26,633      22,950      
Total Liquidity $46,880 $50,509 $47,597 $46,716 $47,454 $45,401 $49,695 $57,500 $56,539 $57,249 $59,008 $46,633 $42,950
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Schedule 2 

 

Adequate Protection Milestones 

 

The Debtors must achieve each of the following milestones, as the same may be waived or 

extended from time to time with the reasonable consent of the Prepetition Agents at the direction 

of the applicable requisite Prepetition Lenders, in their sole discretion, with email from the 

Prepetition Agents’ counsel to the Debtors’ counsel being sufficient. 

 

Date Milestone 

Within 5 days of the 

Petition Date 

The Court shall have entered the Interim Order in form and substance 

acceptable to the Prepetition Agents. 

Within 10 days of the 

Petition Date 

The Debtors shall have filed a plan and disclosure statement, in each 

case in form and substance reasonably acceptable to the Prepetition 

Agents, acting at the direction of the applicable requisite Prepetition 

Lenders. 

Within 35 days of the 

Petition Date (subject 

to Court availability) 

The Court shall have entered the Final Order in form and substance 

acceptable to the Prepetition Agents. 

Within 45 days of the 

Petition Date 

The Bankruptcy Court shall have entered an order approving the 

Disclosure Statement on a conditional basis. 

Within 60 days of the 

Petition Date 

The Debtors shall have delivered a report from each firm providing 

services in connection with the liquidations of the Collateral 

commenting on sales performance, and with respect to the going-out-

of-business sales of inventory.  In each case, such reports shall be in 

form and substance reasonably acceptable to the Prepetition Agents. 

Within 80 days of the 

Petition Date 
The Bankruptcy Court shall enter an order confirming the Plan. 
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