
 

   
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 )  
In re: ) Chapter 11 
 )  
NUMBER HOLDINGS, INC., et al.,1 ) Case No. 24-10719 (JKS) 
 )  

Debtors. ) (Joint Administration Requested) 
 ) 

) 
) 

 

DEBTORS’ MOTION FOR ENTRY OF INTERIM  
AND FINAL ORDERS (I) AUTHORIZING THEM TO  

(A) OBTAIN POSTPETITION FINANCING AND (B) UTILIZE  
CASH COLLATERAL, (II) GRANTING LIENS AND SUPERPRIORITY 

ADMINISTRATIVE EXPENSE CLAIMS, (III) MODIFYING THE AUTOMATIC  
STAY, (IV) SCHEDULING A FINAL HEARING, (V) GRANTING ADEQUATE  

PROTECTION, AND (VI) GRANTING RELATED RELIEF 

The above-captioned debtors and debtors in possession (the “Debtors” and, together with 

their non-Debtor affiliates, “99 Cents”) respectfully state the following in support of this motion 

(the “Motion”):2 

Preliminary Statement 

1. The Debtors filed these chapter 11 cases to wind-down the Debtors’ operations in 

as quick and efficient a manner as possible so as to obtain the greatest value available to distribute 

to the Debtors’ creditors.  But the Debtors lack sufficient liquid unencumbered assets to fund the 

 
1  The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: (i) Number Holdings, Inc. (1463); (ii) 99 Cents Only Stores LLC (1605); (iii) 99 Cents 
Only Stores Texas, Inc. (1229); (iv) 99 Cents PropCo LLC (7843); (v) 99 Cents HoldCo LLC (3987); and (vi) 
Bargain Wholesale LLC (8030).  The Debtors’ principal offices are located at 1730 Flight Way, Suite 100, Tustin, 
CA 92782. 

2  For further information about the Debtors, their business operations, and the circumstances that have led to the 
filing of these chapter 11 cases, the Debtors refer to the Declaration of Christopher J. Wells in Support of Chapter 
11 Petitions and First Day Motions of Number Holdings, Inc. and Its Affiliated Debtors and Debtors in Possession 
(the “First Day Declaration”) filed simultaneously herewith.  Capitalized terms used but not otherwise defined 
herein have the meanings ascribed to them in the First Day Declaration or the interim order, substantially in the 
form attached hereto as Exhibit A (the “Interim Order”), as applicable.  
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wind-down efforts, sale process, and the limited operations the Debtors must maintain to maximize 

the value of their estates without the provision of new capital.  As such, the Debtors seek entry 

into that certain senior secured superpriority debtor-in-possession delayed draw term loan credit 

agreement (the “DIP Credit Agreement”3 and the facility set forth therein, the “DIP Facility”) and 

access to the Prepetition ABL/FILO Secured Parties’ (as defined below) cash collateral (the “Cash 

Collateral”4) on the terms set forth in the Interim Order is necessary to ensure that the Debtors will 

have adequate funds available to administer the Chapter 11 Cases.   

2. The Debtors operate over 370 “extreme value” retail stores in California, Arizona, 

Nevada and Texas under the business names “99¢ Only Stores” and “The 99 Store.”  The Debtors 

offer their customers a wide array of quality products—from everyday household items, to fresh 

produce, deli, and other grocery items, to an assortment of seasonal and party merchandise—many 

of which are still priced at or below 99.99 cents.  The Debtors’ stores are primarily located in urban 

areas and underserved communities, many of which lack close access to traditional grocery stores. 

3. Like many other retailers, the last several years have been extremely difficult for 

the Debtors.  The Debtors faced adverse industry trends, increased competition, the COVID-19 

pandemic, escalating theft and crime, and record-high inflation, all of which have had an enormous 

impact on its bottom line and ability to continue operations as an extreme value retailer.  

Unfortunately, despite exhaustive efforts to turn their business around, during the first quarter of 

2024, the Debtors’ liquidity position rapidly deteriorated, and time was not on the Debtors’ side.  

 
3  The DIP Credit Agreement will include terms and conditions consistent with the DIP Term Sheet (as defined 

below).  The DIP Term Sheet is attached hereto as Exhibit B.  The Debtors will file the DIP Credit Agreement 
prior to [funding of the Initial Draw (as defined below)] [entry of the Interim DIP Order]. 

4  As described in detail below, the Debtors do not seek authority to utilize the cash collateral of the PropCo 
Promissory Noteholder or that constitutes “Notes Priority Collateral”, as defined in the Prepetition Intercreditor 
Agreement (each as defined below). 
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As the Debtors’ worked expeditiously to explore strategic options, by March 2024, a substantial 

and increasing number of their vendors had tightened trade terms and shifted to cash-on-demand.  

As the Debtors struggled to pay rent timely, several of their landlords sent “pay or quit” default 

notices.  By early April, the Debtors’ liquidity became so constrained that they had no choice but 

to wind-down all 371 of their store locations and sell their remaining assets in order to maximize 

the value for all of its stakeholders. 

4. The Debtors commenced these Chapter 11 Cases to continue to market all of their 

assets, including through (i) continuation of their store closing sales of their inventory, furniture, 

fixtures and equipment (FF&E) (the “Store Closure Sales”) and (ii) the sale of their remaining 

assets, consisting primarily of real estate, leasehold interests and intellectual property, pursuant to 

section 363 of the Bankruptcy Code (the “363 Sales” and, together with the Store Closure Sales, 

the ”Sales Process”).  Concurrent with the Sales Process, the Debtors will complete an orderly 

wind-down of their operations, which was commenced prior to the Petition Date.  Operations will 

remain limited and solely to support the Sales Process and wind-down efforts over an expedited 

period.  However, the Debtors required access to Cash Collateral and postpetition financing in 

order to fund the Sales Process, an efficient winddown, and these limited operations.   

5. To obtain such financing, Jefferies, LLC (“Jefferies”), the Debtors’ proposed 

investment banker, led a robust marketing process designed to identify parties with interest in 

providing postpetition financing to the Debtors.  These parties included institutions both from 

within and outside the Debtors’ existing capital structure.  Jefferies reached out to approximately 

23 third-party financial institutions outside the Debtors’ existing capital structure, of which 13 

such parties executed confidentiality agreements and received access to a private data room 
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containing detailed materials related to the Debtors’ financials, operations, assets, organizational 

structure, and the opportunity to provide debtor-in-possession financing.   

6. Although the Debtors received one indication of interest from a third-party source, 

such financing proposal was insufficient to meet the Debtors’ liquidity need.  Both the Prepetition 

FILO Lender (as defined below) and an ad hoc group of Prepetition Noteholders (the “Ad Hoc 

Group”), expressed a bona fide interest in providing the Debtors with DIP financing necessary to 

fund these cases.  As explained in the Declaration of Jeffrey Finger in Support of the Debtors’ 

Motion for Entry of Interim and Final Orders (I) Authorizing Them to (A) Obtain Postpetition 

Financing and (B) Utilize Cash Collateral, (II) Granting Liens and Superpriority Administrative 

Expense Claims, (III) Modifying the Automatic Stay, (IV) Scheduling a Final Hearing, (V) 

Granting Adequate Protection, and (VI) Granting Related Relief (the “Finger Declaration”), 

Jefferies was able to leverage that interest into a competitive process between the Prepetition FILO 

Lender and the Ad Hoc Group.  The process resulted in committed proposals from both groups, 

each of which was improved over the course of multiple rounds of spirited arm’s-length 

negotiation.   

7. After negotiating meaningful concessions from both the Prepetition FILO Lender 

and the Ad Hoc Group, the Debtors ultimately exercised their reasonable business judgment and 

determined that the debtor-in-possession financing proposed by the Prepetition FILO Lender was 

superior to that offered by the Ad Hoc Group.  The Debtors and their advisors continued to 

negotiate around the clock, at arm’s-length, with the Prepetition FILO Lender concerning the terms 

of the DIP Facility in order to obtain the best possible terms.  The end result of these negotiations 

is the DIP Facility reflected in the DIP term sheet attached to this Motion as Exhibit B (the “DIP 

Term Sheet”) which, represents the best possible debtor-in-possession financing facility that the 
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Debtors were able to obtain.  The Debtors and the Prepetition FILO Lender are actively working 

to negotiate and memorialize the DIP Credit Agreement.   

8. The DIP Facility includes (i) a $35.5 million multi-draw new money term loan (the 

“DIP Term Loan”) and (ii) upon entry of the Final Order, a roll-up of $25.3 million, plus all interest 

accrued following the Petition Date (the “Roll-Up Amount”) of Prepetition FILO Loans on a 

cashless dollar-for-dollar basis into loans under the DIP Facility, provided by the Debtors’ 

Prepetition FILO Lender (in its capacity as lender under the DIP Facility, the “DIP Lender”).  

Through the DIP Facility, the Debtors will obtain access to (in addition to Cash Collateral) $35.5 

million of new money over two draws as follows:  (x) an initial $20.5 million draw (the “Initial 

Draw”) made available to the Debtors upon the Court’s entry of the Interim Order and (y) $15 

million upon the Court’s entry of the Final Order.  The DIP Facility contains milestones that 

provide for an efficient and value-maximizing chapter 11 sale and wind-down process (as further 

described below and as set forth in Schedule B to the DIP Term Sheet, the “Milestones”). 

9. Further, the DIP Facility provides that $25.3 million, plus all interest accrued 

following the Petition Date, of the DIP Lenders’ Prepetition FILO Loans will be fully “rolled up” 

into the DIP Facility (i.e., into DIP Facility Obligations) upon the Court’s entry of the Final Order.  

The Roll-Up Amount constitutes a key component of the DIP Facility and the DIP Lender has 

represented to the Debtors that it would not agree to provide the DIP Facility absent the Roll-Up 

Amount.  The Roll-Up Amount represents a less than 1 for 1 ratio of rolled up loans compared to 

new money loans.  Under the circumstances, and given the lack of any actionable alternative 

financing offers that did not include a roll-up, the Debtors believe that the Roll-Up Amount is 

reasonable and appropriate. 
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10. In addition to the DIP Term Loan and the Roll-Up Amount, the Prepetition ABL 

Agent has consented to the Debtors’ use of Cash Collateral on the terms set forth in the Interim 

Order.  The Debtors would be unable to finance the Sale Processes and orderly wind-down, while 

maintaining certain limited and necessary wind-down and sale-related operations, with Cash 

Collateral use alone.  Accordingly, accessing the DIP Facility provided by the DIP Lenders is 

critical to maximize the value of these estates. 

11. Pursuant to the DIP Facility, the Debtors will provide adequate protection to the 

Prepetition Secured Parties consisting of replacement liens on all DIP Collateral (subject to the 

priorities set forth in Exhibit A to the Interim Order), superpriority administrative expense claims, 

payment of professional fees, interest payments, establishment of a cash reserve for the benefit of 

the Prepetition Noteholders and information and reporting rights (as further described below and 

in the DIP Credit Agreement, the “Adequate Protection”).  As security for the DIP Facility  

Obligations, the Debtors will grant the DIP Agent, for the benefit of the DIP Lender, [a first lien 

on all previously unencumbered assets of the Debtors, a lien that primes the liens of the Prepetition 

FILO Lenders, and a lien that is junior to other existing liens].   

12. The DIP Facility (including each of the terms thereunder, as also set forth in the 

Interim Order) and access to Cash Collateral (pursuant to the terms of the Interim Order) has been 

consented to by each of the [Prepetition FILO Agent, the Prepetition ABL Agent, and the 

Prepetition ABL Lenders].  The DIP Facility is the culmination of hard-fought, arm’s-length, good 

faith negotiations between the DIP Lenders, the Prepetition Secured Parties, and the Debtors. 

13. As further described in the Finger Declaration, the terms and provisions of the DIP 

Facility are fair and reasonable under the circumstances.  The proposed DIP Facility, after 

Jefferies’ thorough canvassing of the debtor-in-possession financing market, represents the 
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Debtors’ best available option to acquire postpetition funding.  As further described in the First 

Day Declaration, the Debtors enter these cases in a compromised liquidity position and require 

access to Cash Collateral and the proceeds of the DIP Facility (including, in the immediate term, 

the Initial Draw) to fund their wind-down and Sales Processes and their limited remaining 

operations.  Specifically, access to the Initial Draw will permit the Debtors to meet near-term 

obligations, including payroll, and conduct value-maximizing Store Closing Sales.  These funds 

will also allow the Debtors, with the assistance of their advisors, to conduct a thorough marketing 

process for their remaining assets and an orderly wind-down of their operations.   

14. The proposed DIP Facility is in the best interests of the Debtors, is necessary to 

avoid irreparable harm to the Debtors and their estates, and should be approved.  

Relief Requested 

15. By this Motion, the Debtors seek entry of the Interim Order and a final order (the 

“Final Order” and collectively with the Interim Order, the “Orders”):5 

• authorizing the Borrower (as defined below) to obtain postpetition financing 
(“DIP Financing”) pursuant to a secured, superpriority, priming debtor in 
possession multi-draw term loan facility (the “DIP Facility”) subject to the 
terms and conditions set forth in the Interim Order and that certain [Senior 
Secured Super-Priority Debtor-in-Possession Credit Agreement] to be filed 
prior to the Initial Draw (as amended, restated, amended and restated, 
supplemented, or otherwise modified from time to time, the “DIP Credit 
Agreement”) by and among 99 Cents Only Stores LLC (“99 Cents Only Stores” 
or the “Company”), as borrower (in such capacity, the “Borrower”), the DIP 
Guarantors (as defined below), TC Lending, LLC and/or its affiliates, managed 
accounts or designees that elect to participate in the DIP Facility (the “DIP 
Lender”), and TC Lending, LLC, as administrative agent and collateral agent 
(in such capacity, together with its successors and permitted assigns, the “DIP 
Agent” and, together with the DIP Lenders, the “DIP Secured Parties”), 
consisting of (i) a multi-draw new money term loan (the “DIP Term Loan”) in 
an aggregate principal amount of $35.5 million, of which $20.5 million will be 
made available to be drawn upon entry of the Interim Order (the “Initial Draw”) 
and the remainder will be made available to be drawn upon entry of the Final 

 
5  The Debtors will file the form of Final Order prior to the Final Hearing (as defined herein). 
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Order (the “Final Draw”), and (ii) upon entry of the Final Order by the Court, a 
“roll-up” of $25.3 million (the “Roll-Up Amount”) of Prepetition FILO Loans 
on a cashless dollar-for-dollar basis into loans under the DIP Facility (the loans 
to be made available under the foregoing clauses (i) and (ii), the “DIP Loans” 
and the commitments therefor, the “DIP Commitments”); 

• authorizing the Borrower to incur, and the other Debtors to jointly and severally 
guarantee (such Debtors, in this capacity, the “DIP Guarantors” and, together 
with the Borrower, the “DIP Loan Parties”) the DIP Loans and all extensions 
of credit, financial accommodations, reimbursement obligations, fees and 
premiums (including, without limitation, commitment fees or premiums and 
administrative agency fees), costs, expenses and other liabilities and obligations 
(including indemnities and similar obligations, whether contingent or absolute) 
earned, due and payable under the DIP Documents (as defined below) 
(collectively, the “DIP Facility Obligations”), in each case subject to the Carve-
Out and in accordance with the terms of the Interim Order and the DIP 
Documents;  

• authorizing the DIP Loan Parties to execute, deliver and perform under the DIP 
Credit Agreement and all other documents and instruments that may be 
reasonably requested by the DIP Secured Parties in connection with the DIP 
Facility (in each case, as amended, restated, supplemented, waived or otherwise 
modified from time to time in accordance with the terms thereof and under the 
Interim Order, together with the DIP Credit Agreement, the “DIP Documents”); 

• subject to the Carve-Out (as defined below) and otherwise solely to the extent 
set forth in the Interim Order, granting to the DIP Agent, for the benefit of the 
DIP Secured Parties, allowed superpriority administrative expense claims 
pursuant to section 364(c)(1) of the Bankruptcy Code; 

• granting to the DIP Agent, for the benefit of the DIP Secured Parties, valid, 
enforceable, non-avoidable and automatically perfected liens pursuant to 
sections 364(c)(2), 364(c)(3), and 364(d) of the Bankruptcy Code on the DIP 
Collateral (as defined below), on the terms set forth in the Interim Order; 

• authorizing the DIP Agent to take all commercially reasonable actions to 
implement the terms of the Interim Order; 

• waiving, upon entry of the Final Order, (a) the Debtors’ right to surcharge the 
DIP Collateral and the Prepetition Collateral (each as defined below) pursuant 
to section 506(c) of the Bankruptcy Code and (b) any “equities of the case” 
exception under section 552(b) of the Bankruptcy Code; 

• waiving, upon entry of the Final Order, the equitable doctrine of “marshaling” 
and other similar doctrines for the benefit of the DIP Secured Parties and the 
Prepetition Secured Parties with respect to the DIP Collateral, the DIP Facility 
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Obligations, the Prepetition Collateral, or the Prepetition Obligations (each as 
defined below), as applicable, in each case subject to the Carve-Out; 

• authorizing the Debtors to use proceeds of the DIP Facility solely in accordance 
with the DIP Orders and the DIP Documents (including the Approved Budget, 
subject to Permitted Variances); 

• authorizing the Debtors to pay the DIP Facility Obligations as they become due 
and payable in accordance with the DIP Documents; 

• authorizing the Debtors to use “cash collateral,” as defined in section 363(a) of 
the Bankruptcy Code (including, without limitation, all cash and cash 
equivalents and other amounts from time to time on deposit or maintained by 
the Debtors in any deposit or securities account or accounts as of the Petition 
Date), of the Prepetition ABL/FILO Secured Parties, and any cash or cash 
equivalents received by the Debtors after the Petition Date as proceeds of the 
Prepetition ABL Priority Collateral or Postpetition DIP Collateral (as defined 
below) (“Cash Collateral”); 

• subject to the restrictions set forth in the DIP Documents and the DIP Orders, 
authorizing the Debtors to use Prepetition Collateral and provide adequate 
protection to the Prepetition Secured Parties for any diminution in value of their 
respective interests in the applicable Prepetition Collateral (including Cash 
Collateral), for any reason provided for in the Bankruptcy Code (collectively, 
the “Diminution in Value”); 

• vacating and modifying the automatic stay to the extent necessary to permit the 
Debtors, the DIP Secured Parties, and the Prepetition Secured Parties to 
implement and effectuate the terms and provisions of the Orders and the DIP 
Documents; 

• waiving any applicable stay (including under Bankruptcy Rule 6004) and 
providing for immediate effectiveness of the Interim Order, and, upon entry, 
the Final Order; and 

• scheduling a final hearing (the “Final Hearing”) to consider final approval of 
the DIP Facility on the terms of the Final Order to be posted to the docket prior 
to the Final Hearing. 

Jurisdiction and Venue 

16. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 

and the Amended Standing Order of Reference of the United States District Court for the District 

of Delaware, dated as of February 29, 2012. 
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17. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2), and the Debtors 

consent, pursuant to rule 9013-1(f) of the Local Rules of Bankruptcy Practice and Procedure of 

the United States Bankruptcy Court for the District of Delaware (the “Local Rules”), to the entry 

of a final order by this Court in connection with this Motion to the extent that it is later determined 

that this Court, absent consent of the parties, cannot enter final orders or judgments in connection 

herewith consistent with Article III of the United States Constitution. 

18. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

19. The bases for the relief requested herein are sections 105(a), 363, and 503(b) of the 

United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”), rules 2002 and 4001 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Local Rules 2002-1(b), 

4001-2, and 9013-1(m). 

Concise Statements Pursuant to Bankruptcy Rule 4001(b) and Local Rule 4001-2 

20. The below chart contains a summary of the material terms of the proposed DIP 

Facility, together with references to the applicable sections of the relevant source documents, as 

required by Bankruptcy Rules 4001(b)(1)(B) and 4001(c)(1)(B) and Local Rule 4001-2.   

Summary of Material Terms6 

Borrower 

Bankruptcy Rule 
4001(c)(1)(B) 

99 Cents Only Stores LLC (the “Borrower”) 

DIP Term Sheet at 1. 

Guarantors 

Bankruptcy Rule 
4001(c)(1)(B) 

Each of the Borrower’s subsidiaries, other than the Borrower and 99 Cents Only 
Foundation (a non-Debtor) (collectively, the “Guarantors” and, together with the 
Borrower, the “DIP Loan Parties”).7 

DIP Term Sheet at 1. 

 
6  The summaries contained in this table are qualified in their entirety by the provisions of the DIP Term Sheet and 

the proposed Interim Order, as applicable.  To the extent of any inconsistency, the terms of the DIP Term Sheet 
or the Interim Order shall control, as applicable.   

7  If BW Global Logistics (Hong Kong) Ltd. becomes a Debtor in these Chapter 11 Cases, it will become a Guarantor 
of the DIP Facility. 
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Summary of Material Terms6 

DIP Agent 

Bankruptcy Rule 
4001(c)(1)(B) 

TC Lending, LLC (the “DIP Agent”). 

DIP Term Sheet at 2. 

DIP Lenders 

Bankruptcy Rule 
4001(c)(1)(B) 

TC Lending, LLC and/or its affiliates, managed accounts or designees that elect to 
participate in the DIP Facility (the “DIP Lender” and, together with the DIP Agent, the 
“DIP Secured Parties”).  

DIP Term Sheet at 2. 

Term 

Bankruptcy Rule 
4001(b)(l)(B)(iii), 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(ii) 

The DIP Facility shall mature on the earliest to occur of the following (any such date, the 
“Maturity Date”): (i) 130 days from the Petition Date; (ii) the date which is 35 days 
following the date of entry of the Interim Order if the Final Order has not been entered 
by the Court on or prior to such date; (iii) the date on which the DIP Lender accelerates 
the DIP Facility Obligations and terminates the commitments to make loans under the 
DIP Facility after the occurrence of an event of default (and the passage of any applicable 
cure period) in accordance with the terms of the DIP Documents; (iv) the consummation 
of a sale of all or substantially all of the Debtors’ assets; and (v) the substantial 
consummation of a plan of reorganization filed in the Chapter 11 Cases that is confirmed 
pursuant to an order of the Court. 

DIP Term Sheet at 7.  

Commitments 

Bankruptcy Rule 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(ii) 

The DIP Term Loan will be available in two draws in an aggregate principal amount 
equal to $35.5 million.  Subject to the conditions set forth in “Conditions to 
Effectiveness” and “Funding Conditions” in the DIP Term Sheet, (i) the amount of the 
DIP Term Loan to be available following entry of the Interim Order by the Court shall 
be $20.5 million and (ii) subject to the entry of the Final Order, the balance of the DIP 
Term Loan will be made available to the Borrower.  

See DIP Term Sheet at 1-2; Interim Order at ¶ (i). 

Conditions of 
Borrowing  

Bankruptcy Rule 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(ii) 

The availability of the DIP Facility shall be conditioned upon satisfaction of customary 
closing conditions for facilities of this type and purpose, including but not limited to: 

(a) All pleadings filed by the Debtors that could affect the DIP Facility, 
the DIP Collateral or the rights or remedies of the DIP Agent and the DIP Lenders and 
are of the types to be agreed, and all orders entered by the Court shall be in form and 
substance acceptable to the DIP Agent and the DIP Lenders.  Notwithstanding the 
foregoing and for the avoidance of doubt, the DIP Liens will be effective and perfected 
under the Interim Order and without requiring the execution of mortgages, security 
agreements, financing statements or other agreements or filings.  

(b) The Court shall have entered an Interim Order authorizing the 
transactions contemplated by the DIP Facility including, without limitation, authorizing 
the granting of superpriority claim status and the liens and charges (which liens and 
charges shall be continuing, valid, binding, enforceable, non-avoidable and automatically 
perfected), authorizing the DIP Facility.  It is understood and agreed that such Interim 
Order shall not have been reversed, modified, amended or stayed (other than with the 
prior written consent of the DIP Lenders, which may be withheld in their sole discretion). 

(c) Receipt of the Approved Budget (which shall be in form and substance 
the same as the Initial Approved Budget with any modifications thereto approved by the 
DIP Lenders). 

(d) The DIP Agent shall have received UCC, tax and judgment lien 
searches and other appropriate evidence in form and substance reasonably satisfactory to 
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Summary of Material Terms6 

the DIP Lenders evidencing the absence of any other liens or mortgages on the DIP 
Collateral, except (x) with respect to (i) Prepetition ABL Priority Collateral and 
Prepetition Notes Priority Collateral, the liens securing obligations under the Prepetition 
Credit Agreement and the Senior Notes Indenture (as defined in the Prepetition Credit 
Agreement) as in effect on the date hereof and (ii) PropCo Loan Collateral, liens securing 
obligations under the Prepetition PropCo Note (as defined in Schedule A to the DIP Term 
Sheet) and (y) other existing liens acceptable to the DIP Lenders (if any). 

(e) Execution and delivery of the DIP Documents and customary 
deliverables including, without limitation, resolutions, good standings, incumbency 
certificates, organization documents, and documents from public officials and officers’ 
certificates, in each case, in form and substance satisfactory to the DIP Agent and the DIP 
Lenders. 

(f) Completion (after giving effect to the Interim Order) of all filings and 
recordings necessary to provide the DIP Agent, for the benefit of the DIP Lenders and 
the DIP Agent, with perfected liens, charges and security interests in the Collateral and 
of the priority contemplated in the DIP Term Sheet. 

(g) Payment of all fees and actual documented out of pocket fees and 
expenses (including reasonable fees and expenses of counsel) required to be paid to the 
DIP Lenders and the DIP Agent on or before the Closing Date (as defined in the DIP 
Term Sheet). 

(h) Receipt by the DIP Agent and the DIP Lenders of all documentation 
and other information required by bank regulatory authorities under applicable “know-
your-customer” and anti-money laundering rules and regulations and other customary 
conditions. 

(i) Satisfactory to the DIP Agent, the engagement and retention of a 
financial advisor, inventory disposition firm, real estate advisor, and intellectual property 
advisor. 

 

The funding of each draw under the DIP Term Loan shall be subject to the “Conditions 
to Effectiveness” set forth above and the following conditions: 

(a) The Interim Order or Final Order, as applicable, shall have been 
entered by the Court and shall be in full force and effect and shall not have been vacated, 
stayed, reversed, overturned ,or modified in any respect without the written consent of 
the DIP Agent. 

(b) The Debtors shall be in compliance with the Interim Order or the Final 
Order, as applicable. 

(c) At the time of making any draw and after giving effect to the same, the 
representations and warranties of the DIP Loan Parties contained in the DIP Facility shall 
be true and correct in all material respects. 

(d) No event of default shall then exist or result from the making of such 
draw.  

(e) The Debtors shall have complied and shall be in compliance (after 
giving effect to the applicable borrowing) with the Approved Budget (after giving effect 
to any permitted variance levels to be set forth in the Interim Order and Final Order). 

(f) The Borrower shall certify, as of the date when any borrowing request 
is made, the satisfaction of all other conditions set forth herein for the applicable 
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Summary of Material Terms6 

borrowing. 

(g) With respect to each draw, the DIP Agent and the DIP Lenders shall 
have received a borrowing notice signed by the Borrower by 12:00 pm (EST) on the 
Business Day prior to the making of the requested draw (it being understood that no draw 
shall be funded on a non-Business Day). 

(h) Any other condition set forth in the DIP Documents. 

See DIP Term Sheet at 4-6. 

Interest Rates 

Bankruptcy Rule 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(ii) 

Loans under the DIP Facility will bear interest at a rate equal to S+7.50% with 1.00% 
SOFR floor on the DIP Term Loan and the Roll-Up Amount, payable in cash. 

At any time when an Event of Default under the DIP Facility has occurred and is 
continuing, outstanding amounts under the DIP Facility shall bear interest at the interest 
rate applicable to loans under the DIP Facility plus 2.00% per annum.  

See DIP Term Sheet at 6.   

Use of DIP Facility  

Bankruptcy Rule 
4001(b)(l)(B)(ii) 

Local Rule 
4001-2(a)(ii) 

The proceeds of the DIP Term Loan will be used to provide liquidity for the Debtors 
throughout the Chapter 11 Cases solely in accordance with (i) the Definitive Documents 
(as defined in the DIP Term Sheet) and (ii) a budget acceptable to the DIP Agent and the 
Borrower (the “Approved Budget”).  The initial Approved Budget was provided to the 
DIP Agent by the Borrower contemporaneously with the execution of the DIP Term Sheet 
(the “Initial Approved DIP Budget”).  

The Debtors may propose an updated DIP Budget from time to time but no less frequently 
than every other week. Upon approval by the DIP Lenders, such updated DIP Budget 
shall become the Approved Budget. 

See DIP Term Sheet at 4. 

“Roll-Up” Provisions 

Local Rule 4001-
2(a)(i)(E) 

Upon entry of the Final Order by the Court (in form and substance acceptable to the DIP 
Agent and the DIP Lenders) a roll-up of $25.3 million (the “Roll-Up Amount”) of 
Prepetition FILO Loans on a cashless dollar-for-dollar basis into loans under the DIP 
Facility shall occur.  The DIP Term Loans that are repaid or prepaid may not be 
reborrowed (the “Roll-Up Amount”). 

The conversion (or “roll-up”) shall be authorized as compensation for, in consideration 
for, and solely on account of, the agreement of the Prepetition FILO Secured Parties as 
DIP Lenders to fund amounts, and provide other consideration to the Debtors under the 
DIP Facility, and not as payments under, adequate protection for, or otherwise on account 
of, any Prepetition FILO Secured Obligations.  Notwithstanding any other provision of 
the Interim Order, the Final Order, or the DIP Documents, all rights of the Prepetition 
FILO Secured Parties shall be fully preserved.  The Prepetition FILO Secured Parties 
would not otherwise consent to the use of their Cash Collateral, and the DIP Agent and 
the DIP Lenders would not be willing to provide the DIP Facility or extend credit to the 
Debtors thereunder, without the inclusion of the DIP Roll-Up Obligations in the DIP 
Obligations upon entry of the Final Order.  Moreover, the roll-up of the Prepetition FILO 
Secured Obligations in the Roll-Up Amount into DIP Obligations will enable the Debtors 
to obtain urgently needed financing to administer these Chapter 11 Cases to fund their 
operations. 

DIP Term Sheet at 2; Interim Order ¶ L(vi).  

Adequate Protection In exchange for the consent of the Prepetition Secured Parties for the use of cash collateral 
and the priming FILO Loan, the Prepetition Secured Parties shall receive: (i) adequate 
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Bankruptcy Rules 
4001(b)(l)(B)(iv), 
4001(c)(1)(B)(ii) 

 

protection claims entitled to superpriority expense status; (ii) adequate protection liens 
on the DIP Collateral in the priorities set forth in Schedule A to the DIP Term Sheet; and 
(iii) payment of fees and expenses of the Prepetition FILO Agent and Prepetition ABL 
Agent. 

See DIP Term Sheet at 9-10; Interim Order ¶ 14.  

Mandatory 
Prepayments  

Local Rule 
4001-2(a)(i)(E) 

Subject to (i) the “Weekly True-Up and Application of DIP Collateral Proceeds” 
described below, (ii) the Approved Budget, the Interim Order, and the Final Order, and 
(iii) such other exceptions as the DIP Lenders and the Debtors reasonably agree in the 
Definitive Documents, the Debtors shall make mandatory prepayments from asset sales, 
insurance/condemnation proceeds, tax refunds, and other extraordinary receipts, payable 
in accordance with liens and priorities set forth in Schedule A to the DIP Term Sheet.  
Notwithstanding the foregoing, no reinvestment of the proceeds of any extraordinary 
receipts, asset sales, or other proceeds described above shall be permitted without the 
prior written consent of the DIP Lenders in their sole and absolute discretion.   

Weekly True-Up and Application of DIP Collateral Proceeds: On each Approved DIP 
Budget testing date (which is to occur on a weekly basis), the Debtors shall remit cash 
proceeds of asset sales, insurance/condemnation proceeds, tax refunds, and other 
extraordinary receipts (net of costs and taxes set forth in the Approved Budget required 
to be paid in connection with the applicable asset sale or insurance or condemnation 
proceeds and amounts required to be applied to the repayment of principal, premium (if 
any) and interest on indebtedness required to be paid as a result of such transaction that 
is secured any Prepetition Permitted Liens8) of: (i) the Prepetition ABL Priority 
Collateral and the Postpetition ABL Priority Collateral (each as defined in Schedule A of 
the DIP Term Sheet) (a) to the ABL Agent for application in accordance with Schedule 
A of the DIP Term Sheet until payment in full of the obligations under the Prepetition 
Credit Agreement, (b) thereafter, to the DIP Agent until payment in full of the DIP 
Facility Obligations, and (c) thereafter to the Debtors’ estates; (ii) the Postpetition DIP 
Collateral (as defined in Schedule A to the DIP Term Sheet) (a) to the DIP Agent until 
payment in full of the DIP Facility Obligations, and (b) thereafter, to the Debtors’ estates; 
and (iii) the PropCo Loan Collateral (as defined in Schedule A to the DIP Term Sheet) 
(a) to the Prepetition PropCo Lender (as defined in Schedule A to the DIP Term Sheet) 
until payment in full of the obligations under the Prepetition PropCo Note (as defined in 
Schedule A to the DIP Term Sheet), (b) thereafter, to the DIP Agent until payment in full 
of the DIP Facility Obligations, and (c) thereafter, to the Debtors’ estates. 

Such distributions shall be subject only to the Carve-Out (as defined below) and the 
Debtors maintaining a minimum cash balance of (i) $15 million as of any testing date 
prior to May 31, 2024 and (ii) $10 million as of each testing date thereafter.  
Notwithstanding the foregoing, there shall be no Weekly True-Up and Application of 
DIP Collateral Proceeds with respect to the new money amount constituting the DIP Term 
Loan until June 1, 2024. 

 

 
8  “Prepetition Permitted Liens” means certain other liens that are permitted to be senior to the liens granted pursuant 

to the Prepetition Credit Agreement, solely to the extent such liens were valid, non-avoidable, and senior in 
priority to the liens granted under the Prepetition Credit Agreement as of the Petition Date and properly perfected 
as of the Petition Date, as expressly indicated as “Prepetition Permitted Liens” listed on a schedule to the DIP 
Credit Agreement, or perfected subsequent to the Petition Date as permitted by section 546(b) of the Bankruptcy 
Code. 
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See DIP Term Sheet at 7-9. 

Fees 

Bankruptcy Rule 
4001(c)(1)(B) 

Local Rule 4001-
2(a)(ii) 

Commitment Fee: The Borrower shall pay a 2.00% fee on the DIP Term Loan in cash 
payable to the DIP Agent (for the ratable benefit of the DIP Lenders) on the date of the 
initial draw of the DIP Term Loan (the “Initial Funding Date”). 

Exit Fee: The Borrower shall pay a 2.00% exit fee on the DIP Term Loan due and payable 
upon the earlier of (i) the payment in full of all DIP Facility Obligations or (ii) the 
Maturity Date, in cash on the principal amount of the DIP Term Loan. 

See DIP Term Sheet at 7. 

Budget 

Bankruptcy Rule 4001 
(c)(1)(B) 

Local Rule 
4001-2(a)(ii) 

Attached to the Interim Order as Exhibit B is a 13-week budget approved by the DIP 
Agent, Required DIP Lenders, and Prepetition FILO Agent, which sets forth, among 
other things, projected cash receipts and cash disbursements (the “Approved Budget”).  
Commencing at 5:00 P.M. (Eastern Time) on each Thursday beginning with the week of 
April 14, 2024, and continuing at 5:00 P.M. (Eastern Time) on each Thursday of every 
second calendar week thereafter, the Debtors shall deliver to the DIP Agent, the 
Prepetition FILO Agent, and the Prepetition Administrative Agent an updated budget, 
and if such updated budget is in form and substance satisfactory to the DIP Agent and 
Required DIP Lenders, it shall become the “Approved Budget” for purposes of the DIP 
Documents, this Interim Order, and the Final Order (together with this Interim Order, the 
“DIP Orders”).  Any amendments, supplements or modifications to the Approved Budget 
or a Variance Report (as defined below) shall be subject to the prior written approval of 
the DIP Agent (acting at the direction of the Required DIP Lenders prior to the 
implementation thereof.  Upon the prior written consent of the DIP Agent to a proposed 
updated budget, or an amendment, supplement or modification to the Approved Budget 
or a Variance Report, such proposed updated budget, amendment, supplement or 
modification shall be effective.  Until any such updated budget, amendment, supplement 
or modification has been affirmatively approved (as provided in the immediately 
preceding sentence), the Debtors shall be subject to and be governed by the terms of the 
Approved Budget then in effect.  Any such Approved Budgets shall be served on the U.S. 
Trustee and counsel to the Committee. 

Interim Order at ¶ 16. 

Variance Covenant 
Bankruptcy Rule 
4001(c)(l)(B) 

Local Rule 4001-
2(a)(ii) 

The DIP Credit Agreement will include covenants customary and appropriate for DIP 
financings of this type, including, but not limited to (i) a maximum operating 
disbursement covenant with a 12.5% cushion tested weekly, commencing the week 
following the Petition Date, building to a 4-week rolling basis, and (ii) a minimum net 
receipts covenant with a 12.5% cushion tested weekly, commencing the week following 
the Petition Date, building to a 4-week rolling basis.  

See DIP Term Sheet at 9.  

Events of Default 

Bankruptcy Rule 
4001(c)(l)(B) 
Local Rule 
4001-2(a)(ii) 

The DIP Credit Agreement will include customary and appropriate events of default for 
DIP financing transactions, including, without limitation, events of default with respect 
to (i) failure to comply with the Milestones attached as Schedule B to the DIP Term Sheet, 
(ii) payment of prepetition claims in violation of the Approved Budget, and (iii) election 
of the Borrowers to cease conducting business operations. 

See DIP Term Sheet at 9. 

Indemnification The DIP Credit Agreement will include customary and appropriate indemnification 
obligations for DIP financing transactions. 
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Bankruptcy Rule 
4001(c)(1)(B)(ix) 

See DIP Term Sheet at 9. 

Milestones 
Bankruptcy Rule 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(ii) 

The Borrower shall comply with the following chapter 11 milestones (the “Milestones”): 

a) Within 1 business day of the Petition Date, the Debtors shall have filed (i) the 
DIP Motion, (ii) a motion seeking authority to continue Store Closing Sales at 
all retail locations, and (iii) a motion seeking approval of procedures for the 
rejection of the Debtors’ leases; 

b) On or before 3 days after the Petition Date, the Debtors shall have filed a motion 
seeking entry of an order approving a bidding and sale process with respect to 
the sale by the Debtors of all or substantially all of the Debtors’ assets not subject 
to Store Closing Sales which, for the avoidance of doubt, shall include all owned 
real property, intellectual property, and other assets not consisting of leases (the 
“Additional Assets”) and leases not rejected within 30 days after the Petition 
Date (the “Leases”) (the “Bidding Procedures Order”), each of which shall be 
in form and substance acceptable to the DIP Agent; 

c) On or before 3 days after the Petition Date, the Court shall have entered the 
Interim Order and the Cash Management Order; 

d) On or before 30 days after the Petition Date, the Court shall have entered the 
Final Order, the final Cash Management Order, and the Bidding Procedures 
Order; 

e) On or before 40 days after the Petition Date, the deadline for submission of bids 
for the Leases shall have occurred pursuant to the Bidding Procedures Order; 

f) On or before 45 days after the Petition Date, the Debtors shall conduct an 
auction(s) for the Leases pursuant to the Bidding Procedures Order; 

g) On or before 50 days after the Petition Date, the Court shall have entered an 
order or orders approving the sale(s) of the Leases; 

h) On or before May 31, 2024, the Debtors shall have completed Store Closing 
Sales at all retail locations; 

i) On or before 55 days after the Petition Date, the sale(s) of substantially all of 
the Leases shall have been consummated; 

j) On or before 80 days after the Petition Date, the deadline for submission of bids 
for the Additional Assets shall have occurred pursuant to the Bidding Procedures 
Order; 

k) On or before 105 days after the Petition Date, the Debtors shall conduct an 
auction(s) for all or substantially all of the Debtors’ Additional Assets pursuant 
to the Bidding Procedures Order; 

l) On or before 115 days after the Petition Date, the Court shall have entered an 
order or orders approving the sale(s) of substantially all of the Debtors’ 
Additional Assets; and 

m) On or before 125 days after the Petition Date, the sale(s) of substantially all of 
the Debtors’ Additional Assets shall have been consummated. 

See DIP Term Sheet, Schedule B. 

Entities with 
Interests in Cash 

The following secured parties have an interest in Cash Collateral: 
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Collateral 
Bankruptcy Rule 
4001(b)(l)(B)(i) 

The Prepetition Secured Parties and the DIP Secured Parties. 

See Interim Order ¶ (vi). 

Carve-Out 
Bankruptcy Rule 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(i)(f) 

As used in the Interim Order, the “Carve-Out” means the sum of (a) all fees required to 
be paid to the Clerk of the Court and to the Office of the U.S. Trustee under section 
1930(a) of title 28 of the United States Code plus interest at the statutory rate (without 
regard to the notice set forth in (c) below); (b) all reasonable fees and expenses up to 
$50,000 incurred by a trustee under section 726(b) of the Bankruptcy Code (without 
regard to the notice set forth in (c) below); (c) all unpaid fees and expenses of the Debtors 
or, subject to the Approved Budget, any Committee, including any restructuring, sale, 
success, or other transaction fee of any investment bankers or financial advisors (the 
“Allowed Professional Fees”) incurred by persons or firms retained by the Debtors 
pursuant to section 327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) 
and the Committee, if any, pursuant to section 328 or 1103 of the Bankruptcy Code (the 
“Committee Professionals” and, together with the Debtor Professionals, the “Professional 
Persons”) at any time before or on the first business day following delivery by the DIP 
Agent of a Carve-Out Trigger Notice (as defined below), whether allowed by the Court 
prior to or after delivery of a Carve-Out Trigger Notice and, with respect to Committee 
Professionals not to exceed the aggregate amounts set forth for Committee Professionals 
in the Approved Budget; and (d) Allowed Professional Fees of Debtor Professionals in 
an aggregate amount not to exceed $2.5 million incurred after the first business day 
following delivery by the DIP Agent of the Carve-Out Trigger Notice, to the extent 
allowed at any time, whether by interim order, procedural order, or otherwise (the 
amounts set forth in this clause (d) being the “Post-Carve-Out Trigger Notice Cap”).  For 
purposes of the foregoing, “Carve-Out Trigger Notice” shall mean a written notice 
delivered by email (or other electronic means) by the DIP Agent to the Debtors, their lead 
restructuring counsel, the U.S. Trustee, and counsel to the Committee, which notice may 
be delivered following the occurrence and during the continuation of an Event of Default 
and acceleration of the DIP Obligations under the DIP Credit Agreement, stating that the 
Post-Carve-Out Trigger Notice Cap has been invoked. 

(i) Fee Estimates.  Not later than 7:00 p.m. New York time on the third business day of 
each week starting with the first full calendar week following the Petition Date, each 
Professional Person shall deliver to the Debtors a statement setting forth a good-faith 
estimate of the amount of fees and expenses (collectively, “Estimated Fees and 
Expenses”) incurred during the preceding week by such Professional Person (through 
Saturday of such week, the “Calculation Date”), along with a good-faith estimate of the 
cumulative total amount of unreimbursed fees and expenses incurred through the 
applicable Calculation Date and a statement of the amount of such fees and expenses that 
have been paid to date by the Debtors (each such statement, a “Weekly Statement”); 
provided, that within one business day of the occurrence of the Termination Declaration 
Date (as defined below), each Professional Person shall deliver one additional statement 
(the “Final Statement”) setting forth a good-faith estimate of the amount of fees and 
expenses incurred during the period commencing on the calendar day after the most 
recent Calculation Date for which a Weekly Statement has been delivered and concluding 
on the Termination Declaration Date (and the Debtors shall cause such Weekly Statement 
and Final Statement to be delivered on the same day received to the DIP Agent, 
Prepetition Administrative Agent, and Prepetition FILO Agent).  If any Professional 
Person fails to deliver a Weekly Statement within three calendar days after such Weekly 
Statement is due, such Professional Person’s entitlement (if any) to any funds in the Pre-
Carve-Out Trigger Notice Reserve (as defined below) with respect to the aggregate 
unpaid amount of Allowed Professional Fees for the applicable period(s) for which such 
Professional Person failed to deliver a Weekly Statement covering such period shall be 
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limited to the aggregate unpaid amount of Allowed Professional Fees included in the 
Approved Budget for such period for such Professional Person. 

(ii) Carve-Out Reserves.  Commencing with the week ended April 20, 2024, and on or 
before the Friday of each week thereafter, the Debtors shall utilize all cash on hand as of 
such date and any available cash thereafter held by any Debtor to fund a reserve in an 
amount equal to the greater of (x) the aggregate amount of all Estimated Fees and 
Expenses reflected in the Weekly Statement delivered on the immediately prior 
Wednesday to the Debtors, the DIP Agent, the Prepetition Administrative Agent, and the 
Prepetition FILO Agent, and (y) the aggregate amount of Allowed Professional Fees 
contemplated to be incurred in the Approved Budget during such week. The Debtors shall 
deposit and hold such amounts in a segregated account in trust (the “Pre-Carve Out 
Trigger Notice Reserve Account”) to pay such Allowed Professional Fees (the “Pre-
Carve Out Trigger Notice Reserve”) prior to any and all other claims, and all payments 
of Allowed Professional fees incurred prior to the Termination Declaration Date shall be 
paid first from such Pre-Carve Out Trigger Notice Reserve Account. 

(iii) On the day on which a Carve Out Trigger Notice is given by the DIP Agent to the 
Debtors with a copy to counsel to the Committee (the “Termination Declaration Date”), 
the Carve Out Trigger Notice shall constitute a demand to the Debtors to, and the Debtors 
shall, utilize all cash on hand as of such date and any available cash thereafter held by 
any Debtor to fund, to the extent not already funded, (A) the Pre-Carve Out Trigger 
Notice Reserve Account in an amount equal to the aggregate amount of all Estimated 
Fees and Expenses reflected in the Final Statements delivered to Debtors, the DIP Agent, 
the Prepetition Administrative Agent, and the Prepetition FILO Agent, plus the amounts 
set forth in (a)(i) and (a)(ii) of this paragraph above, and (B) after funding the Pre-Carve 
Out Trigger Notice Reserve Account, a reserve in an amount equal to the Post-Carve Out 
Trigger Notice Cap (the “Post-Carve Out Trigger Notice Reserve” and, together with the 
Pre-Carve Out Trigger Notice Reserve, the “Carve Out Reserves”) prior to any and all 
other claims.  The DIP Agent and Prepetition FILO Agent reserve their respective rights 
as to the allocation of proceeds used to fund the Carve-Out as among the Prepetition ABL 
Priority Collateral, Postpetition ABL Priority Collateral, Prepetition Notes Priority 
Collateral, and Postpetition Notes Priority Collateral. 

(iv) Application of Carve-Out Reserves: (a) All funds in the Pre-Carve-Out Trigger 
Notice Reserve shall be used first to pay the obligations set forth in clauses 35(i) through 
35(iii) of the definition of Carve-Out set forth above (the “Pre-Carve-Out Amounts”), but 
not, for the avoidance of doubt, the Post-Carve-Out Trigger Notice Cap, until paid in full.  
If the Pre-Carve-Out Trigger Notice Reserve has not been reduced to zero, subject to 
clause (c), below, all remaining funds shall be distributed first to the DIP Agent on 
account of the applicable DIP Obligations until Paid in Full, and thereafter to the 
Prepetition Secured Parties in accordance with their rights and priorities as set forth in 
this Interim Order; (b) all funds in the Post-Carve-Out Trigger Notice shall be used first 
to pay the obligations set forth in clause (d) of the definition of Carve-Out set forth above 
(the “Post-Carve-Out Amounts”).  If the Post-Carve-Out Trigger Notice Reserve has not 
been reduced to zero, subject to clause (d), below, all remaining funds shall be distributed 
first to the DIP Agent on account of the applicable DIP Obligations until Paid in Full, and 
thereafter to the Prepetition Secured Parties in accordance with their rights and priorities 
as set forth in this Interim Order; (c) notwithstanding anything to the contrary in the 
Prepetition Credit Documents or this Interim Order, if either of the Carve-Out Reserves 
is not funded in full in the amounts set forth in this Paragraph 35, then, any excess funds 
in one of the Carve-Out Reserves following the payment of the Pre-Carve-Out Amounts 
and Post-Carve-Out Amounts, respectively, shall be used to fund the other Carve-Out 
Reserve to the extent of any shortfall; (d) notwithstanding anything to the contrary in the 
Prepetition Credit Documents or this Interim Order, following delivery of a Carve-Out 
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Trigger Notice, the DIP Agent, and the Prepetition Agents shall not sweep or foreclose 
on cash (including cash received as a result of the sale or other disposition of any assets) 
of the Debtors until the Carve-Out Reserves have been fully funded, but shall have a 
security interest in any residual interest in the Carve-Out Reserves, with any excess paid 
as provided in Paragraphs 35(iv)(a)-(c) above; and (e) notwithstanding anything to the 
contrary in this Interim Order, (A) the failure of the Carve-Out Reserves to satisfy in full 
the Allowed Professional Fees shall not affect the priority of the Carve-Out with respect 
to any shortfall (as described below), and (B) subject to the limitations with respect to the 
DIP Agent, DIP Lenders, and Prepetition Secured Parties set forth in Paragraph 35(iv) 
above, in no way shall any Approved Budget, Carve-Out, Post-Carve-Out Trigger Notice 
Cap or Carve-Out Reserves be construed as a cap or limitation on the amount of the 
Allowed Professional Fees due and payable by the Debtors.  For the avoidance of doubt 
and notwithstanding anything to the contrary in this Interim Order or in the DIP 
Documents, the Carve-Out shall be senior to all liens and claims securing the DIP 
Obligations, the Adequate Protection Liens, and the DIP Superpriority Claims, and any 
and all other forms of adequate protection, liens, or claims securing the DIP Obligations 
or the Prepetition Secured Obligations. 

(v) No Direct Obligation To Pay Allowed Professional Fees.  None of the DIP Agent, 
DIP Lenders, or the Prepetition ABL/FILO Secured Parties shall be responsible for the 
payment or reimbursement of any fees or disbursements of any Professional Person 
incurred in connection with the Chapter 11 Cases or any Successor Cases under any 
chapter of the Bankruptcy Code.  Nothing in this Interim Order or otherwise shall be 
construed to obligate the DIP Agents, the DIP Lenders, or the Prepetition ABL/FILO 
Secured Parties, in any way, to pay compensation to, or to reimburse expenses of, any 
Professional Person or to guarantee that the Debtors have sufficient funds to pay such 
compensation or reimbursement. 

(vi) Payment of Allowed Professional Fees After the Termination Declaration Date.  Any 
payment or reimbursement made on or after the occurrence of the Termination 
Declaration Date in respect of any Allowed Professional Fees shall permanently reduce 
the Carve-Out on a dollar-for-dollar basis. 

See Interim Order ¶ 35. 

Liens and Priorities 
Bankruptcy Rule 
4001(c)(l)(B)(i) 

Local Rule 
4001-2(a)(i)(D) and 
(G), 4001-2(a)(ii) 

The DIP Facility Obligations shall be secured by valid, perfected, and enforceable 
security interests in all property of the estate under section 541 of the Bankruptcy Code, 
including all real and personal property, whether now existing or hereafter arising and 
wherever located, tangible and intangible, of each of the Debtors, including: (a) all cash, 
cash equivalents, deposit accounts, securities accounts, accounts, other receivables 
(including credit card receivables), chattel paper, contract rights, inventory (wherever 
located), instruments, documents, securities (whether or not marketable) and investment 
property (including all of the issued and outstanding capital stock of each of its 
subsidiaries), hedge agreements, real estate, furniture, fixtures, equipment (including 
documents of title), goods, franchise rights, trade names, trademarks, servicemarks, 
copyrights, patents, license rights, intellectual property, general intangibles (including, 
for the avoidance of doubt, payment intangibles), rights to the payment of money 
(including tax refunds and any other extraordinary payments), supporting obligations, 
guarantees, letter of credit rights, commercial tort claims, causes of action, and all 
substitutions, indemnification rights, all present and future intercompany debt, books and 
records related to the foregoing, accessions and proceeds of the foregoing, wherever 
located, including insurance or other proceeds; (b) all proceeds of leased real property; 
(c) subject to entry of a Final Order, the proceeds of any avoidance actions brought 
pursuant to Chapter 5 of the Bankruptcy Code or applicable state law equivalents; (d) 
proceeds of the Debtors’ rights under section 506(c) and 550 of the Bankruptcy Code; (e) 
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all ABL Priority Collateral and Notes Priority Collateral, (f) all PropCo Loan Collateral 
(as defined in Schedule A to the DIP Term Sheet), (g) all property of the Debtors that 
was not otherwise subject to valid, perfected, enforceable, and unavoidable liens on the 
Petition Date, and (h) all proceeds from the sale, assignment, or other disposition of (i) 
any commercial real estate leases and (ii) the Debtors’ right to select, identify, and 
designate which commercial leases may be assumed and assigned under section 365 of 
the Bankruptcy Code.  Notwithstanding the foregoing, DIP Collateral shall not include 
the Debtors’ real property leases (but shall include all proceeds of such leases) solely to 
the extent a DIP Lien is not permitted by the Bankruptcy Code to attach to any such real 
property lease. (collectively, “DIP Collateral”). 

Subject only to Prepetition Permitted Liens and the Carve-Out (each as defined below) 
the obligations under the DIP Facility (including the Roll-Up Amount) (the “DIP Facility 
Obligations”) shall be (a) entitled to super-priority claim status pursuant to Section 
364(c)(1) of the Bankruptcy Code and (b) secured by a fully perfected security interest 
pursuant to Section 364(c)(2), Section 364(c)(3) and Section 364(d)(1) of the Bankruptcy 
Code on all DIP Collateral (the “DIP Liens”). 

The lien priorities on the DIP Collateral are set forth on Schedule A to the DIP Term 
Sheet. 

See DIP Term Sheet at 2-3. 

506(c) Waiver; 
Section 552(b) 
Bankruptcy Rule 
4001(c)(l)(B)(x); 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(i)(C); 4001-
2(a)(i)(h) 

Subject to entry of a Final Order so providing, (a) except to the extent of the Carve-
Out, no costs or expenses of administration of the Chapter 11 Cases or any Successor 
Cases shall be charged against or recovered from or against any or all of the DIP Secured 
Parties or the Prepetition ABL/FILO Secured Parties with respect to the DIP Collateral 
or the Prepetition Collateral, in each case pursuant to section 105 or section 506(c) of the 
Bankruptcy Code or otherwise, without the prior written consent of the DIP Secured 
Parties or the Prepetition FILO Secured Parties, as applicable and (b) no such consent 
shall be implied from any other action, inaction, or acquiescence of any or all of the DIP 
Secured Parties or the Prepetition FILO Secured Parties. 

Until the DIP Obligations (including the Roll-Up Amount) and the Prepetition 
ABL/FILO Secured Obligations are indefeasibly Paid in Full, Until the DIP Obligations 
(including the Roll-Up Amount) and the Prepetition ABL/FILO Secured Obligations are 
indefeasibly Paid in Full, [all proceeds of Prepetition Notes Priority Collateral and 
Postpetition Notes Priority Collateral shall be deposited into a segregated account 
maintained by the Debtors (the “Notes Reserve”)]9 and the Debtors shall not make any 
distributions to the Prepetition Notes Agent on account of the Prepetition Notes Secured 
Obligations, including any distributions from the Notes Reserve, without further order of 
the Court. 
 
The DIP Secured Parties and, subject to entry of a Final Order so providing, the 
Prepetition ABL/FILO Secured Parties shall each be entitled to all of the rights and 
benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” 
exception under section 552(b) of the Bankruptcy Code shall not apply to the DIP 
Secured Parties or, subject to entry of a Final Order so providing, the Prepetition 
ABL/FILO Secured Parties, as applicable with respect to proceeds, product, offspring or 
profits of any of the Prepetition Collateral or DIP Collateral, as applicable. 

See Interim Order ¶ 47, 49. 

 
9 [NTD: Under discussion] 

Case 24-10719-JKS    Doc 17    Filed 04/08/24    Page 20 of 45



21 

Summary of Material Terms6 

No Marshalling 
Bankruptcy Rule 
4001(c)(l)(B)(x); 
4001(c)(1)(B) 

Local Rule 
4001-2(a)(i)(C); 4001-
2(a)(i)(h) 

The DIP Secured Parties and the Prepetition ABL/FILO Secured Parties shall not be 
subject to the equitable doctrine of “marshalling” or any other similar doctrine with 
respect to any of the DIP Collateral or the Prepetition Collateral. 

See Interim Order ¶ 48. 

Stipulations to 
Prepetition Liens and 
Claims  
Bankruptcy Rule 
4001(c)(1)(B)(iii) 

Local Rule 
4001-2(a)(i)(B) 

Subject to the limitations in Paragraph 44 of the Interim Order, and after consultation 
with their attorneys and financial advisors, the Debtors, and without prejudice to the 
rights of parties in interest as set forth in Paragraph 44 of the Interim Order, admit, 
stipulate, acknowledge, and agree as follows: 

(a) Prepetition ABL and FILO Facilities.  Pursuant to that certain Amended 
and Restated Credit Agreement, dated as of April 24, 2020 (as amended, amended and 
restated, or otherwise modified from time to time, the “Prepetition Credit Agreement”), 
and collectively with the Loan Documents (as defined in the Prepetition Credit 
Agreement) any other agreements and documents executed or delivered in connection 
therewith, each as may be amended, restated, supplemented, waived or otherwise 
modified from time to time, the “Prepetition ABL/FILO Documents”), among (a) the 
Borrower, Holdings, and other obligors which are Loan Parties (as defined in the 
Prepetition Credit Agreement) thereto, (b) Royal Bank of Canada, as administrative and 
collateral agent (in such capacity, the “Prepetition Administrative Agent”), (c) Sixth 
Street Specialty Lending, Inc. (f/k/a TPG Specialty Lending, Inc.), as FILO Agent (the 
“Prepetition FILO Agent”), (d) the Revolving Credit Lenders (as defined in the 
Prepetition Credit Agreement, the “Prepetition ABL Lenders,” and together with the 
Prepetition Administrative Agent, the “Prepetition ABL Secured Parties”), and (e) the 
FILO Lenders (as defined in the Prepetition Credit Agreement, the “Prepetition FILO 
Lenders,” and together with the Prepetition FILO Agent, the “Prepetition FILO Secured 
Parties,” and collectively with the Prepetition ABL Secured Parties the “Prepetition 
ABL/FILO Secured Parties”), the Prepetition ABL/FILO Secured Parties provided 
revolving credit, term loans and other financial accommodations to, and issued letters of 
credit for the account of, certain Debtors and other Loan Parties pursuant to the 
Prepetition ABL/FILO Documents (the “Prepetition ABL/FILO Facility”). 

(b) Prepetition ABL/FILO Obligations.  The Prepetition ABL/FILO 
Facility provided the Debtors with, among other things, (a) Revolving Credit 
Commitments (as defined in the Prepetition Credit Agreement) of up to $160,000,000, 
and (b) the FILO Loan (as defined in the Prepetition Credit Agreement) in the aggregate 
principal amount of $25,000,000.  As of the Petition Date, (x) the aggregate outstanding 
principal amount of Revolving Loan (as defined in the Prepetition Credit Agreement) 
was not less than approximately $38,200,000 and the aggregate principal amount of 
issued and outstanding Letters of Credit (as defined in the Prepetition Credit Agreement) 
was not less than approximately $25,732,858 (collectively, together with accrued and 
unpaid interest, bankers’ acceptances, any reimbursement obligations (contingent or 
otherwise) in respect of letters of credit and bankers’ acceptances, any fees, expenses and 
disbursements (including attorneys’ fees, accountants’ fees, auditor fees, appraisers’ fees 
and financial advisors’ fees, and related expenses and disbursements), treasury, cash 
management, bank product and derivative obligations, indemnification obligations, 
guarantee obligations, and other charges, amounts and costs of whatever nature owing, 
whether or not contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ and other Loan Parties’ obligations owing to 
the Prepetition ABL Secured Parties pursuant to, or secured by, the Prepetition 
ABL/FILO Documents, including all “Obligations” as defined in the Prepetition Credit 
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Agreement, and all interest, fees, costs, and other charges allowable under section 506(b) 
of the Bankruptcy Code, the “Prepetition ABL Secured Obligations”), and (y) the 
aggregate outstanding principal amount of FILO Term Loans (as defined in the 
Prepetition Credit Agreement) was not less than approximately $25 million (collectively, 
together with accrued and unpaid interest, any fees, expenses and disbursements 
(including attorneys’ fees, accountants’ fees, auditor fees, appraisers’ fees and financial 
advisors’ fees, and related expenses and disbursements), indemnification obligations, 
guarantee obligations, and other charges, amounts and costs of whatever nature owing, 
whether or not contingent, whenever arising, accrued, accruing, due, owing, or 
chargeable in respect of any of the Debtors’ obligations owing to the Prepetition FILO 
Secured Parties pursuant to, or secured by, the Prepetition ABL/FILO Documents, 
including all “Obligations” and “FILO Liabilities” each as defined in the Prepetition 
Credit Agreement, and all interest and fees, costs and other charges allowable under 
section 506(b) of the Bankruptcy Code, the “Prepetition FILO Secured Obligations,” and 
collectively with the Prepetition ABL Secured Obligations, the “Prepetition ABL/FILO 
Secured Obligations”). 

(c) 7.500% Senior Secured Notes due 2026.  Pursuant to that certain 
Indenture, dated as of December 22, 2020 (as amended, supplemented, or otherwise 
modified from time to time, the “Prepetition Notes Indenture”) by and among (a) the 
Borrower, as issuer, (b) the guarantors party thereto (collectively, the “Prepetition 
Indenture Guarantors”, and together with the Borrower, the “Notes Obligors”) and 
(c) Wilmington Trust, National Association, as trustee and notes collateral agent (in such 
capacities, the “Prepetition Notes Agent” and, together with the Prepetition ABL Agent 
and Prepetition FILO Agent, the “Prepetition Agents”), the Borrower issued certain 
7.500% Senior Secured Notes due 2026 (the “Prepetition Notes” and together with any 
ancillary documents, security agreements, guarantees, pledge agreements, other 
instruments, including, without limitation, that certain Security Agreement, dated as of 
December 22, 2020, by and among the Borrower, as issuer, Number Holdings, Inc., the 
Prepetition Indenture Guarantors, and the Collateral Agent, as notes collateral agent, and 
as each may be amended, restated, supplemented, or otherwise modified from time to 
time prior to the date hereof, collectively, the “Prepetition Notes Documents”) to certain 
Holders (as defined in the Prepetition Indenture) (each, a  “Prepetition Note Holder” and, 
collectively, the “”Prepetition Note Holders” and, together with the Prepetition Notes 
Agent, the “Prepetition Notes Secured Parties”).  All amounts owing under the 
Prepetition Notes and the Prepetition Notes Documents constitute “Obligations” under 
and as defined in the Prepetition Notes Documents. 

(d) Prepetition Notes Obligations.  As of the Petition Date, the Notes 
Obligors were lawfully indebted and liable to the Prepetition Notes Secured Parties in 
respect of the obligations under the Prepetition Notes Documents in the aggregate 
principal amount of not less than $350 million plus all accrued but unpaid interest, 
penalties and fees thereon (including interest paid in kind, the Applicable Premium (as 
defined in the Prepetition Indenture) and interest at the default rate, as applicable), fees, 
expenses, reimbursement obligations, indemnification obligations, guarantee obligations, 
other contingent obligations, and other charges of whatever nature, whether or not 
contingent, whenever arising, due, or owing, and all other obligations expressly provided 
for thereunder, or incurred in connection therewith, including any “Obligations” as 
defined in the Prepetition Notes Documents (such obligations under the Prepetition Notes 
Documents, the “Prepetition Notes Secured Obligations” and, together with the 
Prepetition ABL/FILO Secured Obligations, the “Prepetition Secured Obligations”), and 
the Debtors are unconditionally liable, without defense, counterclaim, offset or setoff of 
any kind, with respect to the Prepetition Notes Secured Obligations.  The Prepetition 
Notes Secured Obligations constitute legal, valid, and binding obligations of the Debtors.  
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No offsets, defenses, or counterclaims to, or claims or causes of action that could reduce 
the amount or ranking of the Prepetition Notes Secured Obligations exist.  No portion of 
the Prepetition Notes Secured Obligations (including any interest owed thereunder) is 
subject to set-off, avoidance, impairment, disallowance, recharacterization, reduction, 
subordination (whether equitable, contractual, or otherwise), counterclaims, recoupment, 
cross-claims, defenses, or any other challenges under or pursuant to the Bankruptcy Code 
or any other applicable domestic or foreign law or regulation by any person or entity.  
The Prepetition Notes Documents are valid and enforceable by the Prepetition Notes 
Secured Parties against each of the Notes Obligors. 

(e) Prepetition Liens and Prepetition Collateral.  As more fully set forth 
in the Prepetition Credit Documents, prior to the Petition Date, the Debtors and other 
Loan Parties, as applicable, granted:  (a) with respect to the lien in favor of the Prepetition 
ABL/FILO Secured Parties and the Prepetition ABL/FILO Secured Obligations (the 
“Prepetition ABL/FILO Liens”), to the Prepetition Administrative Agent, for the benefit 
of itself and the Prepetition ABL/FILO Secured Parties, security interests in and 
continuing liens as follows:  (1) a first priority security interest in and continuing lien for 
the benefit of the Prepetition ABL Secured Parties on the Prepetition ABL Priority 
Collateral10 whether then owned or existing or thereafter acquired or arising, subject in 
terms of priority only to Prepetition Permitted Liens (as defined herein), (2) a second 
priority security interest in and continuing lien for the benefit of the Prepetition FILO 
Secured Parties on the ABL Priority Collateral, (3) a second priority security interest in 
and continuing lien for the benefit of the Prepetition ABL Secured Parties on the 
Prepetition Notes Priority Collateral11 (together with the lien described in clause (1) 
above, the (“Prepetition ABL Liens”)), and (4) a third priority security interest in and 
continuing lien for the benefit of the Prepetition FILO Secured Parties on the Notes 
Priority Collateral (together with the lien described in clause (2) above, the “Prepetition 
FILO Liens”)), and (b) with respect to the lien in favor of the Prepetition Notes Secured 
Parties and the Prepetition Notes Secured Obligations (the “Prepetition Notes Liens” and, 
together with the Prepetition ABL/FILO Liens, the “Prepetition Liens”), to the 
Prepetition Notes Agent, for the benefit of itself and the Prepetition Notes Secured 
Parties, security interests in and continuing liens as follows: (1) a first priority security 
interest in and continuing lien on the Notes Priority Collateral, subject in terms of priority 
only to Prepetition Permitted Liens (as defined herein), and (2) a third priority security 
interest in and continuing lien on the ABL Priority Collateral, subject in terms of priority, 
only to the security interest in favor of the Prepetition ABL/FILO Secured Parties on the 
Prepetition ABL Priority Collateral and Prepetition Permitted Liens. 

(f) Priority of Prepetition Liens; Intercreditor Agreement and Agreement 
Among Lenders. The Prepetition ABL Agent and Prepetition Notes Agent entered into 
that certain Intercreditor Agreement, dated as of December 22, 2020 (as amended, 
restated, supplemented, or otherwise modified in accordance with its terms, the 
“Intercreditor Agreement”) to govern certain rights, interests, obligations, priority, and 
positions of the Prepetition ABL/FILO Secured Parties and the Prepetition Notes Secured 
Parties with respect to the assets and properties of the Debtors and other Loan Parties.  
The Prepetition Administrative Agent and Prepetition FILO Agent entered into that 
certain Agreement Among Lenders dated as of September 6, 2017 (as amended, restated, 

 
10  “Prepetition ABL Priority Collateral” means the “ABL Priority Collateral” as defined in the Intercreditor 

Agreement (as defined below). 

11  “Prepetition Notes Priority Collateral” means the “Notes Priority Collateral” as defined in the Intercreditor 
Agreement. 
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supplemented, or otherwise modified in accordance with its terms, the “AAL”) to govern 
certain rights, interests, obligations, priority, and positions of the Prepetition ABL/FILO 
Secured Parties with respect to the assets and properties of the Debtors and other Loan 
Parties. 

(g) The PropCo Loan. Pursuant to that certain Secured Promissory Note, 
dated as of August 3, 2023 (as amended, amended and restated, or otherwise modified 
from time to time, the “PropCo Note Agreement”) among 99 Cents PropCo LLC, as 
issuer (the “PropCo Issuer”) and RCB Equities #1, LLC as lender (the “Prepetition 
PropCo Lender”), the PropCo Issuer issued an $18,000,000 secured promissory note to 
the Prepetition PropCo Lender (the “PropCo Note”).  Pursuant to the PropCo Note, the 
PropCo Issuer granted the Prepetition PropCo Lender a first priority security interest in 
and lien on (the “Prepetition PropCo Lien”) certain real property not subject to the 
Prepetition ABL/FILO Liens or the Prepetition Notes Liens (the “PropCo Priority 
Collateral”). 

(h) Validity, Extent, Perfection and Priority of Prepetition Liens and 
Prepetition Secured Obligations. The Debtors acknowledge and agree that as of the 
Petition Date (a) the Prepetition ABL/FILO Liens on the Prepetition ABL Priority 
Collateral and the Prepetition Notes Priority Collateral (collectively, the “Prepetition 
Collateral”) were valid, binding, enforceable, non-avoidable, and properly perfected and 
were granted to, or for the benefit of, the Prepetition ABL/FILO Secured Parties for fair 
consideration and reasonably equivalent value; (b) the Prepetition ABL/FILO Liens were 
(1) senior in priority over any and all other liens on the Prepetition ABL/FILO Priority 
Collateral, and (2) senior in priority over any and all other liens, except the Prepetition 
Notes Liens, on the Prepetition Notes Priority Collateral, subject in each case to the 
Intercreditor Agreement and AAL, other than certain other liens that are permitted to be 
senior to the Prepetition ABL/FILO Liens under the Prepetition ABL/FILO Documents 
(solely to the extent such liens were valid, non-avoidable, and senior in priority to the 
Prepetition ABL/FILO Liens as of the Petition Date and properly perfected as of the 
Petition Date, as expressly indicated as “Prepetition Permitted Liens” on Schedule [9.1] 
of the DIP Credit Agreement, or perfected subsequent to the Petition Date as permitted 
by section 546(b) of the Bankruptcy Code (collectively the “Prepetition Permitted 
Liens”)); (c) the Prepetition ABL/FILO Obligations constitute legal, valid, binding, and 
non-avoidable obligations of the Debtors enforceable in accordance with the terms of the 
applicable Prepetition ABL/FILO Documents; (d) no offsets, recoupments, challenges, 
objections, defenses, claims, or counterclaims of any kind or nature to any of the 
Prepetition ABL/FILO Liens or Prepetition ABL/FILO Secured Obligations exist, and 
no portion of the Prepetition ABL/FILO Liens or Prepetition ABL/FILO Secured 
Obligations is subject to any challenge or defense including avoidance, disallowance, 
disgorgement, recharacterization, or subordination (equitable or otherwise) pursuant to 
the Bankruptcy Code or applicable non-bankruptcy law; (e) the Debtors and their estates 
have no claims, objections, challenges, causes of action, and/or choses in action, 
including avoidance claims under Chapter 5 of the Bankruptcy Code or applicable state 
law equivalents or actions for recovery or disgorgement, against any of the Prepetition 
ABL/FILO Secured Parties or any of their respective affiliates, agents, attorneys, 
advisors, professionals, officers, directors, and employees arising out of, based upon or 
related to the Prepetition ABL/FILO Facility; (f) the Debtors have waived, discharged, 
and released any right to challenge any of the Prepetition ABL/FILO Obligations, the 
priority of the Debtors’ obligations thereunder, and the validity, extent, and priority of 
the liens securing the Prepetition ABL/FILO Secured Obligations; and (g) the Prepetition 
ABL/FILO Secured Obligations constitute allowed, secured claims within the meaning 
of sections 502 and 506 of the Bankruptcy Code. 
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See Interim Order ¶ G (i)–(vii). 

Challenge Period 
Bankruptcy Rule 
4001(c)(l)(B) 

Local Rule 
4001-2(a)(i)(B) 

The Debtors’ Stipulations contained in Paragraph G and releases in Paragraph H hereof 
shall be binding in all circumstances upon the Debtors upon entry of this Interim Order 
and upon their Estates upon entry of the Final Order.  The Debtors’ Stipulations shall be 
binding upon each other party-in-interest, including the Committee, except to the extent 
a party in interest (including any chapter 11 trustee or if the Chapter 11 Cases are 
converted to cases under chapter 7 prior to the expiration of the Challenge Period (as 
defined below), the chapter 7 trustee in such Successor Case) obtains any necessary 
standing and properly files a contested matter, adversary proceeding, or other matter, by 
no later than (a) sixty (60) calendar days following the date of formation of a Committee 
(if appointed) or (b) 75 calendar days following entry of the Interim Order if no 
Committee is appointed (the “Challenge Period,” and the date that is the next calendar 
day after the termination of the Challenge Period in the event that either (i) no Challenge 
(as defined below) is properly raised during the Challenge Period or (ii) with respect only 
to those parties who properly file a contested matter, adversary proceeding, or other 
matter challenging or otherwise objecting to the admissions, stipulations, findings, or 
releases included in the Debtors’ Stipulations (each, a “Challenge”), such Challenge is 
fully and finally adjudicated, (i) and (ii) shall be referred to as the “Challenge Period 
Termination Date”) and second, obtains a final, non-appealable order in favor of such 
party-in-interest sustaining any such Challenge in any such timely-filed contested matter, 
adversary proceeding, or other action (any such Challenge timely brought for which such 
a final and non-appealable order is so obtained, a “Successful Challenge”).  Except as 
otherwise expressly provided herein, from and after the Challenge Period Termination 
Date and for all purposes in these Chapter 11 Cases and any Successor Cases (and after 
the dismissal of these Chapter 11 Cases or any Successor Cases), and without further 
notice, motion, or application to, order of, or hearing before this Court, (i) any and all 
payments made to or for the benefit of the Prepetition ABL/FILO Secured Parties or 
otherwise authorized by this Interim Order (whether made prior to, on, or after the 
Petition Date) shall not be subject to counterclaim, set-off, subordination, 
recharacterization, defense, disallowance, recovery or avoidance by any party in interest, 
(ii) any and all such Challenges by any party-in-interest shall be deemed to be forever 
released, waived, and barred, (iii) all of the Prepetition ABL/FILO Secured Obligations 
shall be deemed to be fully allowed claims within the meaning of section 506 of the 
Bankruptcy Code, and (iv) the Debtors’ Stipulations shall be binding on all parties in 
interest in these Chapter 11 Cases or any Successor Cases, including any Committee or 
chapter 11 or chapter 7 trustee.  Notwithstanding the foregoing, to the extent any 
Challenge is timely asserted, the Debtors’ Stipulations and the other provisions in clauses 
(i) through (iv) in the immediately preceding sentence shall nonetheless remain binding 
and preclusive on any Committee and on any other party-in-interest from and after the 
Challenge Period Termination Date, except to the extent that such Debtors’ Stipulations 
or the other provisions in clauses (i) through (iv) of the immediately preceding sentence 
were expressly challenged in such Challenge and such Challenge becomes a Successful 
Challenge; provided, that all other stipulations (other than those subject to a Successful 
Challenge) shall remain binding on any Committee or other party-in-interest.  
Notwithstanding any provision to the contrary herein, nothing in this Interim Order shall 
be construed to grant standing on any party in interest, including any Committee, to bring 
any Challenge on behalf of the Debtors’ Estates.  The failure of any party-in-interest, 
including any Committee, to obtain an order of this Court prior to the Challenge Period 
Termination Date granting standing to bring any Challenge on behalf of the Debtors’ 
estates shall not be a defense to failing to commence a Challenge prior to the Challenge 
Period Termination Date as required under this Paragraph 44 or to require or permit an 
extension of the Challenge Period Termination Date.  No portion of the Carve-Out, any 
Cash Collateral, any other DIP Collateral, or any proceeds of the DIP Facility, including 
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any disbursements set forth in the Approved Budget or obligations benefitting from the 
Carve-Out, shall be used for the payment of Allowed Professional Fees, disbursements, 
costs or expenses incurred by any person, including, without limitation, any Committee, 
in connection with challenging the DIP Secured Parties’ or the Prepetition ABL/FILO 
Secured Parties’ liens or claims, preventing, hindering or delaying any of the DIP Secured 
Parties’ or the Prepetition ABL/FILO Secured Parties’ enforcement or realization upon 
any of the DIP Collateral, or initiating or prosecuting any claim or action against any DIP 
Secured Party or Prepetition ABL/FILO Secured Party; provided that, notwithstanding 
the foregoing, proceeds from the DIP Facility and/or Cash Collateral not to exceed 
$25,000 in the aggregate may be used on account of Allowed Professional Fees incurred 
by Committee Professionals (if any) in connection with the investigation of avoidance 
actions or any other claims or causes of action (but not the prosecution of such actions) 
on account of the Obligations, under the Prepetition ABL/FILO Documents and 
Prepetition ABL/FILO Secured Parties (but not the DIP Facility and DIP Secured 
Parties). 

See Interim Order ¶ 44. 

Waiver/Modification 
of the Automatic 
Stay 
Bankruptcy Rule 
4001(c)(1)(B)(iv) 

The Interim Order includes a customary waiver/modification of the automatic stay to 
permit the Debtors to take all actions as are necessary or appropriate to implement the 
terms of the Interim Order.  The automatic stay shall be modified to the extent necessary 
to permit the DIP Secured Parties and the Prepetition Secured Parties to take any action 
authorized by the Interim Order.   

See Interim Order ¶ 19. 

The Debtors’ Prepetition Capital Structure and Need for the DIP Facility 

I. Prepetition Capital Structure. 

21. The Debtors have incurred and/or issued debt through (i) a first lien asset based 

revolving credit facility, (ii) senior secured notes, and (iii) a secured promissory note.  A summary 

of these debt facilities is provided below: 

Funded Debt  Outstanding Principal 
ABL Facility   
Revolving Loans  $38,200,000 
FILO Facility  $25,000,000 
Letters of Credit  $25,732,858 
   
2026 Notes  $350,000,000 
   
PropCo Promissory Note  $18,000,000 
Total Funded Debt  $456,932,858 
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A. ABL Facility. 

22. 99 Cents Only Stores is the borrower under an asset-based revolving credit facility 

and “first-in last-out” term loan facility (the “Prepetition ABL Facility”), incurred pursuant to the 

Prepetition Credit Agreement.  As of the Petition Date, approximately $38.2 million in borrowings 

were drawn under the Prepetition ABL Facility and approximately $25 million were outstanding 

under the Prepetition FILO Facility.  The Prepetition ABL Facility allowed for the issuance of 

letters of credit (“Letters of Credit”) to support its obligations to landlords, sureties, and other 

counterparties.  There are approximately $25.7 million in undrawn letters of credit issued as of the 

Petition Date.   

23. All obligations under the Prepetition ABL Facility are guaranteed by Number 

Holdings’ and 99 Cents Only Stores’ direct and indirect 100% owned domestic subsidiaries (other 

than 99 Cents PropCo LLC, 99 Cents HoldCo LLC, Bargain Wholesale LLC and the Foundation, 

and subject to other customary exclusions) (collectively, the “Credit Facilities Guarantors”).  The 

Prepetition ABL Facility is secured by substantially all of 99 Cents Only Stores’ assets and the 

assets of the Credit Facility Guarantors, including a first priority security interest in certain current 

assets, a second priority pledge of all of 99 Cents Only Stores’ equity interests and the equity 

interests in the Credit Facilities Guarantors (other than Number Holdings) and a second priority 

security interest in certain other fixed assets. 

24. The maturity date for the Prepetition ABL Facility, including the Prepetition FILO 

Facility, is May 8, 2025. 

B. Prepetition Notes. 

25. On December 20, 2020, 99 Cents Only Stores issued $350.0 million in aggregate 

principal amount of Prepetition Notes pursuant to the Prepetition Notes Indenture.  The Prepetition 

Notes mature on January 15, 2026. 
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26. The Prepetition Notes are fully and unconditionally guaranteed, jointly and 

severally, on a senior secured basis (the “Notes Guarantees”) by Number Holdings’ and 99 Cents 

Only Stores’ direct and indirect 100% owned domestic subsidiaries (other than 99 Cents PropCo 

LLC, 99 Cents HoldCo LLC, Bargain Wholesale LLC and the Foundation, and subject to other 

customary exclusions).  The Prepetition Notes and the Notes Guarantees are secured (i) on a first-

priority basis by the Notes Priority Collateral (as defined in the 2026 Notes Indenture, comprising 

equity, fixed assets, investment property and intercompany indebtedness, except to the extent such 

indebtedness constitutes ABL Priority Collateral (described below)) and identifiable proceeds of 

Notes Priority Collateral, and (ii) on a second-priority basis by the ABL Priority Collateral (as 

defined in the Indenture, primarily comprising current assets (i.e., including, without limitation, 

accounts, cash, cash equivalents, deposit/securities accounts and inventory) and identifiable 

proceeds of ABL Priority Collateral, in each case subject to certain exceptions. 

27. The Indenture contains covenants that restrict the ability of 99 Cents Only Stores 

and its restricted subsidiaries to: incur or guarantee additional indebtedness; create or incur certain 

liens; pay dividends or make other restricted payments; make certain investments; transfer or sell 

assets; engage in transactions with affiliates; and merge or consolidate with other companies or 

transfer all or substantially all of 99 Cents Only Stores’ assets.  The Indenture also contains certain 

affirmative covenants and events of defaults. 

C. Prepetition PropCo Promissory Note. 

28. On August 3, 2023, PropCo entered into the PropCo Note Agreement in favor of 

RCB Equities #1, LLC (“RCB”), pursuant to which RCB provided the PropCo Note in the 

principal amount of $21.0 million. 

29. The PropCo Note was funded on August 4, 2023 (the “Funding Date”).  The 

PropCo Note bears interest at the rate of 9.0% per annum, payable in arrears in monthly 
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installments of interest beginning on September 1, 2023.  The outstanding principal balance on the 

PropCo Note is due and payable on the date that is three months after the Funding Date, which 

date may be extended by three months upon payment by PropCo to RCB prior to such maturity 

date of an extension fee in the amount of 2% of the outstanding principal balance of the PropCo 

Note.  On February 5, 2024, PropCo and RCB entered into a Loan Modification and Extension 

Agreement with respect to the PropCo Note whereby (i) PropCo made a principal payment of $3.0 

million to RCB, leaving a remaining principal balance of $18.0 million, (ii) PropCo paid an 

extension fee to RCB in the amount of 3% of the remaining principal balance, (iii) PropCo agreed 

to pay interest on the remaining principal balance in the amount of 10.0% per annum starting 

February 5, 2024, and (iv) the maturity date of the PropCo Note was extended to May 6, 2024. 

30. The obligations of PropCo under the PropCo Note are secured by deeds of trust 

over twelve parcels of real property owned by PropCo. 

II. Alternative Sources of Financing Are Not Readily Available. 

31. As further described in the Finger Declaration, other than the proposed DIP Facility 

offered by the Prepetition FILO Lender, the Debtors’ only other actionable financing alternative 

was offered by the Ad Hoc Group on inferior terms.  The Debtors and their advisors engaged with 

numerous parties regarding funding for these Chapter 11 Cases.  Jefferies contacted 23 parties 

outside the existing capital structure in regards to providing debtor-in-possession financing to 

determine whether any of these parties would be willing to provide postpetition financing to the 

Debtors.  The process involved 13 parties who executed NDAs, 11 of which had previously 

executed NDAs and were familiar with the Debtors and the situation.  At the same time, Jefferies 

negotiated with the Prepetition Secured Parties and the Ad Hoc Group concerning postpetition 

financing.  Despite the extensive outreach by Jefferies, only one third-party entered submitted a 

proposal, which would not have provided sufficient liquidity to fund the Chapter 11 Cases.  See 
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Finger Decl. ¶ 13.  The offers from the Prepetition FILO Lender and the Ad Hoc Group were the 

only actionable financing proposals that the Debtors received.   

32. The Debtors engaged in hard-fought negotiations with both the Prepetition FILO 

Lender and the Ad Hoc Group and were able to negotiate material improvements to the terms under 

both group’s offers.  However, the offer from the Ad Hoc Group did not have the support of the 

Prepetition ABL Facility and came with less attractive terms, including a materially larger 

proposed “roll-up”.  Accordingly, with time being of the essence, the Debtors elected to pursue 

the DIP Facility offered by the Prepetition FILO Lender.   

33. The DIP Facility is the product of good-faith, robust, competitive, arm’s-length 

negotiations with the DIP Lenders, the Ad Hoc Group, and the Debtors and the terms of the DIP 

Facility are fair and reasonable.  The DIP Term Loan will provide vital liquidity for the Debtors 

to wind-down their estates in a manner that maximizes value for their various creditors.  See id. ¶ 

17.  Accordingly, approval of the Debtors’ entry into the DIP Facility is in the best interests of the 

estates and constitutes a sound exercise of the Debtors’ business judgment.  See id. ¶ 19.  Further, 

access to both the proceeds of the DIP Facility and the use of Cash Collateral is integral because 

neither is sufficient alone to fund the estate on its own.   

Basis for Relief 

I. The Debtors Should Be Authorized to Obtain Postpetition Financing Through the 
DIP Documents. 

A. Entry into the DIP Documents Is a Sound Exercise of the Debtors’ Business 
Judgment. 

34. The Court should authorize the Debtors, as a sound exercise of their business 

judgment, to enter into the DIP Facility.  Section 364 of the Bankruptcy Code authorizes the 

Debtors to obtain secured or superpriority postpetition financing.  Courts grant a debtor’s business 

judgment considerable deference in obtaining postpetition secured credit, so long as the 
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arrangements for such credit do not run afoul of the provisions of, and policies underlying, the 

Bankruptcy Code.  See, e.g., In re Trans World Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del. 

1994) (approving a postpetition loan and receivables facility because such facility “reflect[ed] 

sound and prudent business judgment”); In re L.A. Dodgers LLC, 457 B.R. 308, 313 (Bankr. D. 

Del. 2011) (“[C]ourts will almost always defer to the business judgment of a debtor in the selection 

of the lender.”); In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) 

(“[C]ases consistently reflect that the court’s discretion under section 364 is to be utilized on 

grounds that permit reasonable business judgment to be exercised so long as the financing 

agreement does not contain terms that leverage the bankruptcy process and powers or its purpose 

is not so much to benefit the estate as it is to benefit a party-in-interest.”). 

35. To determine whether the business judgment standard is met, the Court need only 

“examine whether a reasonable business person would make a similar decision under similar 

circumstances.”  In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006); see also In re 

Curlew Valley Assocs., 14 B.R. 506, 513–14 (Bankr. D. Utah 1981) (noting that courts should not 

second guess a debtor’s business decision when that decision involves “a business judgment made 

in good faith, upon a reasonable basis, and within the scope of [the debtor’s] authority under the 

[Bankruptcy] Code”).  The Court should evaluate the soundness of a debtor’s business judgment, 

“in context, and considering the relative circumstances of the parties.”  In re Farmland Indus., 

Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo. 2003) (“Viewed in isolation, several of the terms of the 

[postpetition financing] might appear to be extreme or even unreasonable.  Certainly, many of 

them favor the DIP Lender.  But, taken in context, and considering the relative circumstances of 

the parties, the Court does not believe that the terms are unreasonable.”); see also Unsecured 

Creditors’ Comm. Mobil Oil Corp. v. First Nat’l Bank & Trust Co. (In re Elingsen McLean Oil 
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Co., Inc.), 65 B.R. 358, 365 n.7 (W.D. Mich. 1986) (recognizing that a debtor may have to enter 

into “hard bargains” to acquire funds for its reorganization).   

36. The Debtors and the DIP Lender negotiated the DIP Documents in good faith, at 

arm’s-length, and with the assistance of their respective advisors.  The postpetition financing 

offered by the DIP Facility will provide the Debtors with adequate liquidity to smoothly transition 

into chapter 11, conduct an orderly wind-down of operations and businesses, and execute the Sales 

Processes.  The interest rates, premiums, and the Roll-Up Amount are integral components of the 

overall package demanded by the DIP Lenders as consideration for the extension of the DIP 

Commitments.  �e Debtors, in consultation with Jefferies and their other advisors, have 

determined that the proposed DIP Facility presents the best financing proposal currently available 

to the Debtors and offers greater value to the estates than the financing offered by the Ad Hoc 

Group.  See Finger Decl. ¶ 17.  Simply put, the Debtors’ only alternative would come with worse 

terms and carry greater execution risk given lack of support from Prepetition ABL Facility and 

limited time.  �us, the terms of the DIP Facility reflect a sound exercise of the Debtors’ business 

judgment, and the Debtors should be authorized to enter into the DIP Documents, obtain the DIP 

Loans, and continue using Cash Collateral, all on the terms set forth herein and the proposed DIP 

Orders. 

B. The Debtors Should Be Authorized to Grant Liens and Superpriority Claims. 

37. The Debtors propose to grant superpriority claims and liens described herein and 

in the proposed Interim Order pursuant to sections 364(c) and 364(d) of the Bankruptcy Code.  

More specifically, the Debtors propose to provide to the DIP Lenders, subject to the Carve-Out, 

continuing, valid, binding, enforceable, non-avoidable, and automatically and properly perfected 

postpetition security interests in, and liens upon, all tangible and intangible prepetition and 
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postpetition property of the Debtors.  The prepetition liens with respect to the Prepetition FILO 

Facility shall be primed by and made subject and subordinate to the DIP Liens. 

38. In the event a debtor is unable to obtain unsecured credit allowable as an 

administrative expense under section 503(b)(1) of the Bankruptcy Code, section 364(c) of the 

Bankruptcy Code provides that a court “may authorize the obtaining of credit or the incurring of 

debt (a) with priority over any or all administrative expenses of the kind specified in section 503(b) 

or 507(b) of [the Bankruptcy Code]; (b) secured by a lien on property of the estate that is not 

otherwise subject to a lien; or (c) secured by a junior lien on property of the estate that is subject 

to a lien.”  11 U.S.C § 364(c).  Courts have articulated a three-part test to determine whether a 

debtor is entitled to financing under section 364(c) of the Bankruptcy Code.  Specifically, courts 

look to whether: 

A. the debtor is unable to obtain unsecured credit under section 364(b) of the 
Bankruptcy Code—i.e., by allowing a lender only an administrative claim; 

B. the credit transaction is necessary to preserve the assets of the estate; and 

C. the terms of the transaction are fair, reasonable, and adequate, given the 
circumstances of the debtor-borrower and proposed lenders. 

In re Crouse Grp., Inc., 71 B.R. 544, 549 (Bankr. E.D. Pa. 1987); see also L.A. Dodgers LLC, 457 

B.R. at 312–13 (Bankr. D. Del. 2011); Ames Dep’t Stores, 115 B.R. at 37–40 (Bankr. S.D.N.Y. 

1990); In re St. Mary Hosp., 86 B.R. 393, 401 (Bankr. E.D. Pa. 1988). 

39. As described above and in the Finger Declaration, the Debtors are unable to obtain 

junior, let alone unsecured, credit.  Indeed, the Debtors did not receive any actionable DIP 

financing proposals other than those from the DIP Lenders and the Ad Hoc Group, both of which 

were offered on a secured basis.  See Finger Decl. ¶ 15.   

40. Absent the DIP Facility, which will provide sufficient liquidity to administer these 

Chapter 11 Cases and execute the Debtors’ wind-down and Sale Processes, the value of the 
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Debtors’ estates would be significantly impaired to the detriment of all stakeholders.  Given the 

Debtors’ dire circumstances, the Debtors believe that the terms of the DIP Facility, including the 

Roll-Up Amount and other economic provisions of the DIP Facility, as set forth in the DIP Term 

Sheet, are fair and reasonable.  For these reasons, the Debtors have met the standard for obtaining 

postpetition financing under section 364(c) of the Bankruptcy Code. 

41. In the event that a debtor is unable to obtain unsecured credit allowable as an 

administrative expense under section 503(b)(1) of the Bankruptcy Code, section 364(c) of the 

Bankruptcy Code provides that a court may: 

authorize the obtaining of credit or the incurring of debt (1) with priority over any 
or all administrative expenses of the kind specified in section 503(b) or 507(b) of 
[the Bankruptcy Code]; (2) secured by a lien on property of the estate that is not 
otherwise subject to a lien; or (3) secured by a junior lien on property of the estate 
that is subject to a lien.   

11 U.S.C. § 364(c).  As described above, the Debtors are unable to obtain unsecured credit.  

Therefore, approving superpriority claims in favor of the DIP Lender is reasonable and 

appropriate. 

42. Section 364(d) of the Bankruptcy Code provides that a debtor may obtain credit 

secured by a senior or equal lien on property of the estate already subject to a lien, after notice and 

a hearing, where the debtor is “unable to obtain such credit otherwise” and “there is adequate 

protection of the interest of the holder of the lien on the property of the estate on which such senior 

or equal lien is proposed to be granted.”  11 U.S.C. § 364(d)(1).  The Court may authorize the 

“priming” liens proposed in the Motion if either (a) the Prepetition Secured Parties have consented 

or (b) the Prepetition Secured Parties’ interests in their respective collateral are adequately 

protected.   See Anchor Sav. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 122 (N.D. Ga. 1989) (“[B]y 

tacitly consenting to the superpriority lien, those [undersecured] creditors relieved the debtor of 

having to demonstrate that they were adequately protected.”). 
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43. Here, the each of the Prepetition Secured Parties whose liens will be primed has 

consented or is deemed to have consented to the priming of their respective liens on the terms 

described herein and set forth in the proposed Interim Order.  Therefore, the relief requested 

pursuant to section 364(d)(1) of the Bankruptcy Code is appropriate. 

C. Alternatives to the DIP Facility Are Inferior. 

44. A debtor need only demonstrate “by a good faith effort that credit was not available 

without” the protections afforded to potential lenders by sections 364(c) of the Bankruptcy Code.  

In re Snowshoe Co., Inc., 789 F.2d 1085, 1088 (4th Cir. 1986); see also In re Reading Tube Indus., 

72 B.R. 329, 332 (Bankr. E.D. Pa 1987).  If only a few lenders likely can or will extend the 

necessary credit to a debtor, “it would be unrealistic and unnecessary to require [the debtor] to 

conduct such an exhaustive search for financing.”  In re Sky Valley, Inc., 100 B.R. 107, 113 (Bankr. 

N.D. Ga. 1988), aff’d sub nom. Anchor Sav. Bank FSB v. Sky Valley, Inc., 99 B.R. 117, 120 n.4 

(N.D. Ga. 1989); see also In re Snowshoe Co., 789 F.2d 1085, 1088 (4th Cir. 1986) (demonstrating 

that credit was unavailable absent the senior lien by establishment of unsuccessful contact with 

other financial institutions in the geographic area); In re Stanley Hotel, Inc., 15 B.R. 660, 663 (D. 

Colo. 1981) (holding that the bankruptcy court’s finding that two national banks refused to grant 

unsecured loans was sufficient to support conclusion that the section 364 requirement was met); 

Ames Dep’t Stores, 115 B.R. at 37–39 (finding that the debtor must show that it made reasonable 

efforts to seek other sources of financing under section 364(a) and (b) of the Bankruptcy Code). 

45. The Debtors’ exhaustive prepetition marketing process demonstrated that 

actionable alternative sources of financing are not available.  See Finger Decl. ¶ 15-17.  The 

Debtors, Jefferies, and the Debtors’ other advisors have canvassed the distressed financing market 

for alternative postpetition financing proposals.  Yet, no parties other than the DIP Lender and the 

Ad Hoc Group came forward with a potentially actionable financing proposal to fund these Chapter 
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11 Cases.  Besides the proposed DIP Facility, the Debtors only received the proposal from the Ad 

Hoc Group, which provided financing on less attractive terms, including a sizable “roll-up.” 

Accordingly, the DIP Facility offered by The DIP Lender represents the Debtors’ best available 

option to meet the Debtors’ urgent liquidity needs and to successfully finance these cases.  See id.  

The DIP Facility will allow the Debtors to smoothly transition into chapter 11, wherein they and 

their advisors will conduct an orderly wind-down of operations and execute a comprehensive sale 

process for the Debtors’ assets.  See Finger Decl. ¶ 13.  Therefore, the requirement of section 364 

of the Bankruptcy Code that alternative credit on more favorable terms be unavailable to the 

Debtors is satisfied. 

D. The Roll-Up Amount is Appropriate. 

46. The DIP Term Sheet provides that on the entry of the Final Order, the Roll-Up 

Amount of $25.3 million of obligations under the Prepetition FILO Facility shall be deemed to 

“roll-up” on a cashless dollar-for-dollar basis into the DIP Loans.  The Roll-Up Amount is in 

contrast to the roll-up proposed by the Ad Hoc Group, whereby upon the entry of an interim order 

Prepetition Notes would have “rolled up” in an amount equal to 200% of the aggregate principal 

amount of the new money DIP.  

47. The proposed Roll-Up Amount is an exercise of the Debtors’ sound business 

judgment.  Section 363(b) of the Bankruptcy Code permits a debtor to use, sell, or lease property, 

other than in the ordinary course of business, with court approval.  It is well settled in the Third 

Circuit that such transactions should be approved when they are supported by a sound business 

purpose.  See In re Abbots Dairies, Inc., 788 F.2d 143 (3d Cir. 1986) (holding that in the Third 

Circuit, a debtor’s use of assets outside the ordinary course of business under section 363(b) of the 

Bankruptcy Code should be approved if the debtor can demonstrate a sound business justification 

for the proposed transaction).  The business judgment rule shields a debtor’s management from 
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judicial second-guessing.  In re Johns-Manville Corp., 60 B.R. 612, 615–16 (Bankr. S.D.N.Y. 

1986) (“[T]he [Bankruptcy] Code favors the continued operation of a business by a debtor and a 

presumption of reasonableness attaches to a debtor’s management decisions.”). 

48. DIP facilities commonly include provisions repaying prepetition debt (often 

referred to as a “roll-up”).  The importance of “roll-up” features in DIP facilities has been 

repeatedly recognized by courts in this district and others, and such courts have granted relief 

similar to that requested herein.  See, e.g., In re PGX Holdings, Inc., No. 23-10718 (CTG) (Bankr. 

D. Del. Jul. 31, 2023) (authorizing an approximately $63 million DIP Facility, including an 

approximately $43 million roll-up); In re SiO2 Medical Prods., Inc., No. 23-10366 (JTD) (Bankr. 

D. Del. Apr. 26, 2023) (authorizing an approximately $120 million DIP facility, including a $60 

million roll-up of the prepetition term loan); In re Extraction Oil & Gas, Inc., No. 20-11548 (CSS) 

(Bankr. D. Del. Jul. 20, 2020) (authorizing an approximately $50 million DIP facility including a 

$22 million roll-up); In re Blackhawk Mining LLC, No. 19-11595 (LSS) (Bankr. D. Del. Jul. 23, 

2019) (authorizing an approximately $240 million DIP facility, including a $100 million roll-up 

of the prepetition term loan and an additional $140 million in incremental liquidity, pursuant to 

interim order); In re ATD Corp., No. 18-12221 (KJC) (Bankr. D. Del. Oct. 26, 2018) (authorizing 

an approximately $1,230 million DIP, including a full roll-up of the prepetition ABL outstanding 

principal of $639 million and an additional $250 million in additional liquidity, pursuant to interim 

order). 

49. As demonstrated in the First Day Declaration and the Finger Declaration, the 

Debtors cannot fund these cases and the value-maximizing wind-down absent the liquidity 

provided by the DIP Facility.  The only alternative proposal to the DIP Facility contemplated a 

roll-up of a larger amount of prepetition debt along with other less attractive terms.  The Debtors 
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received no actionable financing proposals that did not contemplate a roll-up.  Accordingly, the 

Debtors believe that obtaining credit under the DIP Facility, even with the Roll-Up Amount, 

constitutes a sound exercise of their business judgment and is in the best interest of their estates 

and creditors.   

50. Further, the Roll-Up Amount is a material component of the consideration required 

by the DIP Lender as part of its commitment to provide postpetition financing.  See id. ¶ 26.  The 

Roll-Up Amount was the subject of arm’s-length and good-faith negotiations between the Debtors 

and the DIP Lender, is an integral component of the overall terms of the DIP Facility and was 

required by the DIP Lender as considerations for the extension of postpetition financing.  See id.  

The Roll-Up Amount is reasonable, appropriate, a sound exercise of the Debtors’ business 

judgment, and ultimately in the best interest of all stakeholders given the alternatives.  See id. 

E. The Debtors Should Be Authorized to Use the Cash Collateral and Provide 
Adequate Protection.  

51. Section 363 of the Bankruptcy Code governs the Debtors’ use of property of their 

estates, including Cash Collateral.  Pursuant to section 363(c)(2) of the Bankruptcy Code, a debtor 

may use cash collateral as long as “(A) each entity that has an interest in such cash collateral 

consents; or (B) the court, after notice and a hearing, authorizes such use, sale, or lease in 

accordance with the provisions of this section.”  11 U.S.C. § 363(c)(2).  Here, the DIP Lenders 

and certain of the Prepetition Secured Parties have consented to the Debtors’ use of the Cash 

Collateral, subject to the terms and limitations set forth in the Interim Order. 

52. Section 363(e) of the Bankruptcy Code provides for adequate protection of interests 

in property when a debtor uses cash collateral.  Further, section 362(d)(1) of the Bankruptcy Code 

provides for adequate protection of interests in property due to the imposition of the automatic 

stay.  See In re Cont’l Airlines, 91 F.3d 553, 556 (3d Cir. 1996) (en banc).  While section 361 of 
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the Bankruptcy Code provides examples of forms of adequate protection, such as granting 

replacement liens and administrative claims, courts decide what constitutes sufficient adequate 

protection on a case-by-case basis.  See, e.g., In re Swedeland Dev. Grp., Inc., 16 F.3d 552, 564 

(3d Cir. 1994) (explaining that the “determination of whether there is adequate protection is made 

on a case by case basis”); In re Satcon Tech. Corp., No. 12-12869 (KG), 2012 WL 6091160, at *6 

(Bankr. D. Del. Dec. 7, 2012) (same); In re N.J. Affordable Homes Corp., 2006 WL 2128624, at 

*14 (Bankr. D.N.J. June 29, 2006) (holding that “the circumstances of the case will dictate the 

necessary relief to be given”); In re Columbia Gas Sys., Inc., 1992 WL 79323, at *2 (Bankr. D. 

Del. Feb. 18, 1992) (holding that “what interest is entitled to adequate protection and what 

constitutes adequate protection must be decided on a case-by-case basis”); see also In re Dynaco 

Corp., 162 B.R. 389, 394 (Bankr. D.N.H. 1993) (citing 2 Collier on Bankruptcy ¶ 361.01[1] at 

361–66 (15th ed. 1993) (explaining that adequate protection can take many forms and “must be 

determined based upon equitable considerations arising from the particular facts of each 

proceeding”)). 

53. As set forth in the Interim Order, the Debtors propose to provide the Prepetition 

Secured Parties with certain forms of adequate protection to protect against the postpetition 

diminution in value of their Prepetition Collateral (collectively, the “Adequate Protection”).  These 

protections are set forth in the Interim Order.  

54. The Debtors submit that the proposed Adequate Protection is sufficient to protect 

the Prepetition Secured Parties from any potential diminution in value to their respective 

Prepetition Collateral (including Cash Collateral).  In light of the foregoing, the Debtors submit, 

and the Prepetition Secured Parties agree, that the proposed Adequate Protection to be provided 

for the benefit of the Prepetition Secured Parties is appropriate.  Thus, the Debtors’ provision of 
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the Adequate Protection is fair and appropriate under the circumstances of these Chapter 11 Cases 

to ensure that the Debtors are able to continue using Prepetition Collateral, including Cash 

Collateral, subject to the terms and limitations set forth in the Interim Order, for the benefit of all 

parties in interest and the Debtors’ estates.  

II. The Debtors Should Be Authorized to Pay the Fees Required by the DIP Agent and 
the DIP Lenders Under the DIP Documents. 

55. Under the DIP Credit Agreement, the Debtors will, subject to Court approval, pay 

certain fees (the “Fees”) to the DIP Secured Parties, including a commitment fee and an exit fee.  

The Fees are reasonable under the circumstances and for the same reasons as set forth above with 

respect to the Roll-Up Amount.  The DIP Lender, representing the Debtors’ best available source 

of postpetition financing, would not have extended the DIP Facility but for the economics 

(including the Fees) contained therein.  These economics and Fees were the subject of hard-fought 

negotiations between the Debtors and The DIP Lender.  Thus, the Fees should not be viewed 

separately but rather as a part of the overall, substantial benefits provided under the DIP Facility. 

56. The proposed Fees are as follows: 

(a) Commitment Fee: The Borrower shall pay to the DIP Agent (for the ratable 
benefit of the DIP Lenders) on the date of the Initial Draw an amount equal 
to 2.0% of the DIP Term Loan in cash. 

(b) Exit Fee: The Borrower shall pay a 2.00% exit fee on the DIP Term Loan 
due and payable upon the earlier of (i) the payment in full of all DIP Facility 
Obligations or (ii) the Maturity Date, in cash on the principal amount of the 
DIP Term Loan. 

(a) Expense Reimbursement: The Debtors agree to fully reimburse expenses, 
including but not limited to engagement of consultants and legal counsel.  

III. The DIP Lender Should Be Deemed a Good-Faith Lender Under Section 364(e) of the 
Bankruptcy Code. 

57. Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to 

collect on loans extended to a debtor in possession, and any lien securing those loans, even if the 
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authority of the debtor to obtain such loans or grant such liens is later reversed or modified on 

appeal.  Section 364(e) of the Bankruptcy Code provides that: 

[t]he reversal or modification on appeal of an authorization under this section [364 
of the Bankruptcy Code] to obtain credit or incur debt, or of a grant under this 
section of a priority or a lien, does not affect the validity of any debt so incurred, or 
any priority or lien so granted, to an entity that extended such credit in good faith, 
whether or not such entity knew of the pendency of the appeal, unless such 
authorization and the incurring of such debt, or the granting of such priority or lien, 
were stayed pending appeal. 

11 U.S.C. § 364(e). 

58. As explained herein and in the Finger Declaration, the proposed DIP Facility is the 

result of: (i) the Debtors’ reasonable and informed determination that it represents the best 

postpetition financing available under the circumstances and (ii) extensive arm’s-length, good-

faith negotiations between the Debtors and the DIP Lender.  The results from the Debtors’ 

comprehensive marketing process provided another data point that the DIP Facility terms provided 

are the best terms available. The proceeds of the DIP Term Loan will be used only for purposes 

permissible under the Bankruptcy Code.  Accordingly, the DIP Lender is a “good faith” lender 

within the meaning of section 364(e) of the Bankruptcy Code and is entitled to all of the protections 

afforded by that section.  

IV. The Automatic Stay Should Be Modified on a Limited Basis. 

59. The proposed Interim Order provides that the automatic stay in effect under 

section 362 of the Bankruptcy Code will be modified to (i) implement the terms of the Interim 

Order and (ii) allow the DIP Secured Parties and Prepetition Secured Parties to file any financing 

statements, security agreements, notices of liens, and other similar instruments and documents to 

perfect the respective liens granted to them under the DIP Documents.  In addition, the proposed 

Interim Order provides that the automatic stay will be modified to the extent necessary to permit 
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the DIP Secured Parties to exercise certain remedies upon the occurrence of an event of default 

under the DIP Documents—subject to the procedures set forth in the Interim Order.  The Debtors 

believe that these provisions were required for the Debtors to obtain the DIP Facilities and use 

Cash Collateral as provided in the Interim Order. 

60. Stay modifications of this kind are ordinary and standard features of debtor in 

possession financing arrangements, and, in the Debtors’ business judgment, are reasonable and 

fair under the circumstances of these chapter 11 cases.  See, e.g., In re SiO2 Medical Prods., Inc., 

No. 23-10366 (JTD) (Bankr. D. Del. Apr. 26, 2023) (modifying automatic stay as necessary to 

effectuate the terms of the order and following occurrence of an event of default); In re Carestream 

Health, Inc., No. 22-10778 (JKS) (Bankr. D. Del. Aug. 24, 2022) (same); In re Town Sports Int’l, 

LLC, No. 12-12168 (CTG) (Bankr. D. Del. Oct. 2, 2020) (same); In re Extraction Oil & Gas, Inc., 

No. 20-11548 (CSS) (Bankr. D. Del. Jun. 15, 2020) (same); In re Akorn, Inc., No. 20-11177 

(KBO) (Bankr. D. Del. May 22, 2020) (same). 

V. Failure to Obtain Immediate Interim Access to the DIP Facility Would Cause 
Immediate and Irreparable Harm. 

61. Bankruptcy Rules 4001(b) and 4001(c) provide that a final hearing on a motion to 

obtain credit pursuant to section 364 of the Bankruptcy Code may not be commenced earlier than 

14 days after the service of such motion.  Upon request, however, the Court may conduct a 

preliminary, expedited hearing on the motion and authorize the obtaining of credit to the extent 

necessary to avoid immediate and irreparable harm to a debtor’s estate. 

62. For the reasons noted above, in the First Day Declaration, and in the Finger 

Declaration, the Debtors have a critical and immediate need for the liquidity provided by the DIP 

Facility and access to Cash Collateral.  See Finger Decl. ¶ 8.  The DIP Term Loan and Cash 

Collateral are necessary to fund the Debtors’ orderly wind-down of operations and to execute the 
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value-maximizing Sale Processes.  See id.  Cash Collateral will supplement the cash infused by 

the DIP Facility to ensure that these Chapter 11 Cases are sufficiently funded.  The Debtors will 

carry out their Store Closing Sales in tandem with the 363 Sales in compliance with the Approved 

Budget and for the singular purpose of maximizing estate value.  Id. 

63. The Debtors request that the Court hold and conduct a hearing to consider entry of 

the Interim Order authorizing the Debtors, from and after entry of the Interim Order until the Final 

Hearing, to receive initial funding under the DIP Facility.  This relief will enable the Debtors to 

preserve and maximize value and, therefore, avoid immediate and irreparable harm and prejudice 

to their estates and all parties in interest, pending the Final Hearing. 

Waiver of Bankruptcy Rule 6004(a) and 6004(h) 

64. To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the fourteen (14) day stay of an order 

authorizing the use, sale, or lease of property under Bankruptcy Rule 6004(h).  As set forth above, 

the relief requested herein is essential to prevent immediate and irreparable damage to the Debtors’ 

operations, going concern value, and their efforts to pursue a resolution to these Chapter 11 Cases. 

Notice 

65. The Debtors will provide notice of this Motion to the following parties or their 

respective counsel: (i) the Office of the U.S. Trustee for the District of Delaware (the 

“U.S. Trustee”); (ii) the holders of the 30 largest unsecured claims against the Debtors (on a 

consolidated basis); (iii) counsel to the DIP Agent, the DIP Lender, and the FILO Agent; (iv) 

counsel to the ABL Facility Agent; (v) Wilmington Trust, National Association, as Trustee and 

Notes Collateral Agent pursuant to 2026 Notes Indenture; (vi) counsel to the Ad Hoc Group of 

2026 Noteholders; (vii) counsel to certain 2026 Noteholders; (viii) RCB Equities #1, LLC, as 

lender pursuant the PropCo Promissory Note; (ix) the United States Securities and Exchange 
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Commission; (x) the Internal Revenue Service; (xi) the state attorneys general for all states in 

which the Debtors conduct business; (xii) the United States Attorney’s Office for the District of 

Delaware; and (xiii) any party that has requested notice pursuant to Bankruptcy Rule 2002 

(collectively, the “Notice Parties”).  Notice of this Motion and any order entered hereon will be 

served in accordance with Local Rule 9013-1(m).  In light of the nature of the relief requested 

herein, the Debtors respectfully submit that such notice is sufficient, and no other or further notice 

is required or necessary. 

 

[Remainder of Page Intentionally Left Blank] 
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WHEREFORE, the Debtors respectfully request that this Court (i) enter the Interim Order, 

substantially in the form attached hereto, (ii) schedule the Final Hearing, (iii) after the Final 

Hearing, enter the Final Order, and (iv) grant such other relief as this Court deems appropriate 

under the circumstances. 

  
Dated: April 8, 2024 /s/ Robert J. Dehney, Jr.             
Wilmington, Delaware  

MORRIS, NICHOLS, ARSHT & TUNNELL LLP 
  

Robert J. Dehney, Sr. (No. 3578) 
Matthew O. Talmo (No. 6333) 
Jonathan M. Weyand (No. 6959) 
Erin L. Williamson (No. 7286) 

 1201 N. Market Street, 16th Floor 
P.O. Box 1347 
Wilmington, Delaware 19899-1347 

 Telephone:      (302) 658-9200 
 Facsimile:       (302) 658-3989 
 Email:            rdehney@morrisnichols.com 

mtalmo@morrisnichols.com 
jweyand@morrisnichols.com 
ewilliamson@morrisnichols.com 

 
 - and - 

 
MILBANK LLP 
 

 Dennis F. Dunne, Esq. (pro hac vice pending) 
 Michael W. Price, Esq. (pro hac vice pending) 
 Lauren C. Doyle, Esq.  (pro hac vice pending) 

Brian Kinney, Esq. (pro hac vice pending) 
 55 Hudson Yards 
 New York, New York 10001 
 Telephone: (212) 530-5000 
 Facsimile: (212) 530-5219 
 Email:            ddunne@milbank.com 
                        mprice@milbank.com 
 ldoyle@milbank.com 

bkinney@milbank.com 
 

 Proposed Co-Counsel for Debtors in Possession 
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EXHIBIT A 

Proposed Interim Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
 
In re: 
 
NUMBER HOLDINGS, INC. et al.,1 

 
Debtors. 
 

 

 
Chapter 11 
 
Case No. 24-10719 (JKS) 
 
(Jointly Administered)  

 
INTERIM ORDER (I) AUTHORIZING THE  

DEBTORS TO (A) OBTAIN POSTPETITION FINANCING  
AND (B) UTILIZE CASH COLLATERAL, (II) GRANTING LIENS AND  

SUPERPRIORITY ADMINISTRATIVE EXPENSE CLAIMS, (III) GRANTING  
ADEQUATE PROTECTION, (IV) MODIFYING THE AUTOMATIC STAY,  

(V) SCHEDULING A FINAL HEARING, AND (VI) GRANTING RELATED RELIEF  
 

Upon the motion (the “Motion”) of Number Holdings, Inc. (“Holdings”) and its affiliated 

debtors-in-possession (collectively, the “Debtors”) in the above-captioned chapter 11 cases 

(collectively, the “Chapter 11 Cases”), seeking entry of an interim order (this “Interim Order”)2 

and a Final Order (as defined herein) pursuant to sections 105, 361, 362, 363, 364(c)(l), 364(c)(2), 

364(c)(3), 364(e), 503, 506, 507 and 552 of title 11 of the United States Code, 11 U.S.C. §§ 101-

1532 (as amended, the “Bankruptcy Code”), Rules 2002, 4001, 6004, 9013, and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rules 2002-1, 4001-2, and 

9013-1 of the Local Rules (the “Local Bankruptcy Rules”) for the United States Bankruptcy Court 

for the District of Delaware (the “Court” or the “Bankruptcy Court”), inter alia: 

 
1  The Debtors in these Chapter 11 Cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: (i) Number Holdings, Inc. (1463); (ii) 99 Cents HoldCo LLC (3987); (iii) 99 Cents Only 
Stores LLC (1605); (iv) 99 Cents Only Stores Texas, Inc. (1229); (v) 99 Cents PropCo LLC (1204); (vi) Bargain 
Wholesale LLC (8030); and (vii) BW Global Logistics (Hong Kong) Ltd. (N/A).  The Debtors’ principal offices are 
located at 1730 Flight Way, Suite 100, Tustin, CA 92782. 

2   Capitalized terms used in this Interim Order but not defined herein shall have the meanings given to them in the 
DIP Credit Agreement (as defined below). 
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(i) authorizing, upon entry of this Interim Order, the Debtors to obtain senior secured 

postpetition financing on a superpriority basis (the “DIP Facility”) consisting of (1) a new money 

multi-draw term loan facility consisting of $35.5 million (the “New Money Amount”), of which 

$20.5 million shall be available upon entry of this Interim Order and $15.0 million shall be 

available upon entry of the Final Order, and (2) upon entry of the Final Order, a roll-up of 

Prepetition FILO Secured Obligations (as defined below) in the amount of $25.3 million plus all 

accrued interest through the date of entry of the Final Order (the “Roll-Up Amount”) pursuant to 

the terms and conditions of this Interim Order and that certain Senior Secured Super-priority 

Debtor-in-Possession Term Loan Credit Agreement attached hereto as Exhibit D (as the same may 

be amended, restated, supplemented, or otherwise modified from time to time, the “DIP Credit 

Agreement”), by and among (a) 99 Cents Only Stores LLC, as borrower (“Borrower”), (b) Holdings 

and each of Holdings’ subsidiaries (other than Borrower and 99 Cents Only Foundation) as 

guarantors (the “Guarantors” and together with Borrower, the “DIP Loan Parties”), (c) TC 

Lending, LLC, as administrative agent (in such capacity, the “DIP Agent”), and (d) the lenders 

party thereto from time to time (the “DIP Lenders,” and together with the DIP Agent, the “DIP 

Secured Parties”); 

(ii) approving the terms of, and authorizing the DIP Loan Parties to execute and deliver, 

the DIP Credit Agreement and any other agreements, instruments and documents related thereto 

(collectively, the “DIP Documents”), which shall be on terms consistent with the DIP Credit 

Agreement and otherwise in form and substance acceptable to the Required DIP Lenders (as 

defined in the DIP Credit Agreement) (or as otherwise provided in the DIP Documents), and to 

perform such other acts as may be necessary or desirable in connection with the DIP Documents;  
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(iii) authorizing the DIP Loan Parties to execute and deliver the DIP Documents, to 

incur all obligations owing thereunder to the DIP Secured Parties (collectively, the “DIP 

Obligations”), grant the DIP Agent and DIP Lenders allowed superpriority administrative expense 

claim status in each of the Chapter 11 Cases and any Successor Cases (as defined below), subject 

to the relative priorities set forth herein, and otherwise perform all of their respective obligations 

under the DIP Documents; 

(iv) granting to the DIP Agent (on behalf of the DIP Secured Parties) automatically 

perfected security interests in and liens on all of the DIP Collateral (as defined below), including, 

without limitation, all property constituting “cash collateral,” as defined in section 363(a) of the 

Bankruptcy Code (including, without limitation, all cash and cash equivalents and other amounts 

from time to time on deposit or maintained by the Debtors in any deposit or securities account or 

accounts as of the Petition Date), of the Prepetition ABL/FILO Secured Parties (as defined below), 

and any cash or cash equivalents received by the Debtors after the Petition Date as proceeds of the 

Prepetition ABL Priority Collateral or Postpetition DIP Collateral3 (“Cash Collateral”), which liens 

shall be subject to the priorities set forth in Exhibit A of this Interim Order; 

(v) authorizing the Debtors to use proceeds of the DIP Facility, Cash Collateral, 

Prepetition Notes Priority Collateral, and PropCo Loan Collateral to:  (a) pay the principal, interest, 

fees, expenses, and other amounts payable and reimbursable under the DIP Documents and this 

Interim Order as such become earned, due, and payable, including, without limitation, commitment 

fees and the fees and disbursements of the DIP Lender  Professionals (as defined below); (b) make 

permitted adequate protection payments as specified below; and (c) provide financing for working 

 
3 “Postpetition DIP Collateral” means DIP Collateral that is not Prepetition ABL Priority Collateral, Postpetition ABL 

Priority Collateral, Prepetition Notes Priority Collateral, or Postpetition Notes Priority Collateral. 
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capital and other general corporate purposes during the Chapter 11 Cases, including for 

bankruptcy-related costs and expenses, all to the extent provided in, and in accordance with, the 

Approved Budget (including the Permitted Variances thereto), this Interim Order and the DIP 

Documents; 

(vi) authorizing the Debtors to use the Prepetition ABL Priority Collateral, including all 

property constituting Cash Collateral on an interim basis in accordance with the Approved Budget, 

this Interim Order, and the DIP Documents, and providing, among other things, adequate 

protection to the Prepetition ABL/FILO Secured Parties for any diminution in value of their 

respective interests in the Prepetition Collateral (including Cash Collateral), including resulting 

from the imposition of the automatic stay, or the Debtors’ use, sale, or lease of the Prepetition 

Collateral (“Diminution in Value”), subject to the restrictions set forth in the DIP Documents and 

this Interim Order; 

(vii) vacating and modifying the automatic stay imposed by section 362 of the 

Bankruptcy Code to the extent set forth herein solely to the extent necessary to permit the Debtors, 

their affiliates, and the Prepetition Secured Parties to implement and effectuate the terms and 

provisions of the DIP Documents and this Interim Order;  

(viii) authorizing payment of the DIP Fees (as defined below);  

(ix) waiving any applicable stay (including under Bankruptcy Rule 6004) with respect 

to the effectiveness and enforceability of this Interim Order and providing for the immediate 

effectiveness of this Interim Order; and 

(x) scheduling a final hearing (the “Final Hearing”) to consider the relief requested in 

the Motion on a final basis and approving the form of notice with respect to the Final Hearing. 
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The Court having considered the Motion, the exhibits attached thereto, the First Day 

Declaration, [Declaration of [  ] in Support of the Debtors’ Motion for Entry of Interim and Final 

Orders (I) Authorizing the Debtors to (A) Obtain Postpetition Financing and (B) Utilize Cash 

Collateral, (II) Granting Liens and Superpriority Administrative Expense Claims, (III) Granting 

Adequate Protection, (IV) Modifying the Automatic Stay, (V) Scheduling A Final Hearing, and 

(VI) Granting Related Relief] (the “[  ] DIP Declaration”), and the [Declaration of [  ] in Support 

of the Debtors’ Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors to 

(A) Obtain Postpetition Financing and (B) Utilize Cash Collateral, (II) Granting Liens and 

Superpriority Administrative Expense Claims, (III) Granting Adequate Protection, (IV) Modifying 

the Automatic Stay, (V) Scheduling A Final Hearing, and (VI) Granting Related Relief] (the “[  ] 

DIP Declaration,” together with the [  ] DIP Declaration, collectively, the “DIP Declarations”), the 

DIP Credit Agreement and other DIP Documents, and the evidence submitted and arguments made 

at the interim hearing held on April [●], 2024 (the “Interim Hearing”); and notice of the Interim 

Hearing having been given in accordance with Bankruptcy Rules 2002, 4001(b), (c) and (d), and 

all applicable Local Bankruptcy Rules; and the Interim Hearing having been held and concluded; 

and all objections, if any, to the interim relief requested in the Motion having been withdrawn, 

resolved or overruled by the Court; and it appearing that approval of the interim relief requested 

in the Motion is necessary to avoid immediate and irreparable harm to the Debtors and their estates 

(the “Estates”) pending the Final Hearing, and otherwise is fair and reasonable and in the best 

interests of the Debtors, their Estates and all parties in interest, and is essential for the continued 

operation of the Debtors’ business and the preservation of the value of the Debtors’ assets; and 

after due deliberation and consideration, and good and sufficient cause appearing therefor; 
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BASED UPON THE RECORD ESTABLISHED AT THE INTERIM HEARING, THE 

COURT MAKES THE FOLLOWING FINDINGS OF FACT AND CONCLUSIONS OF 

LAW:4 

A. Disposition.  The relief requested in the Motion is granted on an interim basis in 

accordance with the terms of this Interim Order.  Any objections to the Motion with respect to the 

entry of this Interim Order that have not been withdrawn, waived or settled, and all reservations of 

rights included therein, are hereby denied and overruled on the merits.  This Interim Order shall 

become effective immediately upon its entry and any applicable stay (including under Bankruptcy 

Rule 6004) is waived to permit such effectiveness. 

B. Petition Date.  On April 8, 2024 (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code with the Bankruptcy Court. 

C. Debtors in Possession.  The Debtors have continued in the management and 

operation of their businesses and properties as debtors in possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code.  As of the date hereof, no trustee or examiner has been appointed. 

D. Jurisdiction and Venue.  This Court has jurisdiction over the Chapter 11 Cases, 

the Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157 and 1334. 

Venue for the Chapter 11 Cases and proceedings on the Motion is proper before this Court pursuant 

to 28 U.S.C. §§ 1408 and 1409.   

E. Committee.  As of the date hereof, the United States Trustee for the District of 

Delaware (the “U.S. Trustee”) has not appointed an official committee of unsecured creditors in 

these Cases pursuant to section 1102 of the Bankruptcy Code (the “Committee”). 

 
4   The findings and conclusions set forth herein constitute the Bankruptcy Court’s findings of fact and conclusions of 

law pursuant to Bankruptcy Rule 7052, made applicable to this proceeding pursuant to Bankruptcy Rule 9014.  To 
the extent that any of the following findings of fact constitute conclusions of law, they are adopted as such.  To the 
extent any of the following conclusions of law constitute findings of fact, they are adopted as such. 
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F. Notice.  Notice of the Motion and the Interim Hearing have been provided in 

accordance with the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules, and no other 

or further notice of the DIP Motion with respect to the relief requested at the Interim Hearing or 

entry of this Interim Order shall be required. 

G. Debtors’ Stipulations.  Subject to the limitations in Paragraph 45, and after 

consultation with their attorneys and financial advisors, the Debtors, and without prejudice to the 

rights of parties in interest as set forth in Paragraph 45, admit, stipulate, acknowledge, and agree 

as follows (Paragraphs G(i) through (viii) below are referred to, collectively, as the “Debtors’ 

Stipulations”): 

(i) Prepetition ABL and FILO Facilities.  Pursuant to that certain Amended and 
Restated Credit Agreement, dated as of April 24, 2020 (as amended, amended 
and restated, or otherwise modified from time to time, the “Prepetition Credit 
Agreement”), and collectively with the Loan Documents (as defined in the 
Prepetition Credit Agreement) and any other agreements and documents 
executed or delivered in connection therewith (each as may be amended, 
restated, supplemented, waived or otherwise modified from time to time, the 
“Prepetition ABL/FILO Documents”), among (a) the Borrower, Holdings, and 
other obligors which are Loan Parties (as defined in the Prepetition Credit 
Agreement) thereto, (b) Royal Bank of Canada, as administrative and collateral 
agent (in such capacity, the “Prepetition Administrative Agent”), (c) Sixth Street 
Specialty Lending, Inc. (f/k/a TPG Specialty Lending, Inc.), as FILO Agent (the 
“Prepetition FILO Agent”), (d) the Revolving Credit Lenders (as defined in the 
Prepetition Credit Agreement, the “Prepetition ABL Lenders,” and together 
with the Prepetition Administrative Agent, the “Prepetition ABL Secured 
Parties”), and (e) the FILO Lenders (as defined in the Prepetition Credit 
Agreement, the “Prepetition FILO Lenders,” and together with the Prepetition 
FILO Agent, the “Prepetition FILO Secured Parties,” and collectively with the 
Prepetition ABL Secured Parties the “Prepetition ABL/FILO Secured Parties”), 
the Prepetition ABL/FILO Secured Parties provided revolving credit, term 
loans and other financial accommodations to, and issued letters of credit for the 
account of, Debtors that are “Loan Parties” under the Prepetition Credit 
Agreement (the “Prepetition Loan Parties”) pursuant to the Prepetition 
ABL/FILO Documents (the “Prepetition ABL/FILO Facility”). 

 
(ii) Prepetition ABL/FILO Obligations.  The Prepetition ABL/FILO Facility 

provided Prepetition Loan Parties with, among other things, (a) Revolving 
Credit Commitments (as defined in the Prepetition Credit Agreement) of up to 
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$160,000,000, and (b) the FILO Loan (as defined in the Prepetition Credit 
Agreement) in the aggregate principal amount of $32,500,000.  As of the 
Petition Date, (x) the aggregate amount of Revolving Credit Outstandings was 
not less than approximately $38.2 million  and (2) $25,732,858 of outstanding  
Letters of Credit Obligations (as defined in the Prepetition Credit Agreement) 
(collectively, together with accrued and unpaid interest, bankers’ acceptances, 
any reimbursement obligations (contingent or otherwise) in respect of letters of 
credit and bankers’ acceptances, any fees, expenses and disbursements 
(including attorneys’ fees, accountants’ fees, auditor fees, appraisers’ fees and 
financial advisors’ fees, and related expenses and disbursements), treasury, cash 
management, bank product and derivative obligations, indemnification 
obligations, guarantee obligations, and other charges, amounts and costs of 
whatever nature owing, whether or not contingent, whenever arising, accrued, 
accruing, due, owing, or chargeable in respect of any of the Prepetition Loan 
Parties’ obligations owing to the Prepetition ABL Secured Parties pursuant to, 
or secured by, the Prepetition ABL/FILO Documents, including all 
“Obligations” as defined in the Prepetition Credit Agreement (excluding any 
FILO Liabilities as defined in the Prepetition Credit Agreement), and all 
interest, fees, costs, and other charges allowable under section 506(b) of the 
Bankruptcy Code, the “Prepetition ABL Secured Obligations”), and (y) the 
aggregate outstanding principal amount of FILO Loans (as defined in the 
Prepetition Credit Agreement) was not less than approximately $25 million 
(collectively, together with accrued and unpaid interest, any fees, expenses and 
disbursements (including attorneys’ fees, accountants’ fees, auditor fees, 
appraisers’ fees and financial advisors’ fees, and related expenses and 
disbursements), indemnification obligations, guarantee obligations, and other 
charges, amounts and costs of whatever nature owing, whether or not 
contingent, whenever arising, accrued, accruing, due, owing, or chargeable in 
respect of any of the Prepetition Loan Parties’ obligations owing to the 
Prepetition FILO Secured Parties pursuant to, or secured by, the Prepetition 
ABL/FILO Documents, including all “FILO Liabilities” as defined in the 
Prepetition Credit Agreement, and all interest and fees, costs and other charges 
allowable under section 506(b) of the Bankruptcy Code, the “Prepetition FILO 
Secured Obligations,” and collectively with the Prepetition ABL Secured 
Obligations, the “Prepetition ABL/FILO Secured Obligations”).  

 
(iii)7.500% Senior Secured Notes due 2026.  Pursuant to that certain Indenture, 

dated as of December 22, 2020 (as amended, supplemented, or otherwise 
modified from time to time, the “Prepetition Notes Indenture”) by and among 
(a) the Borrower, as issuer, (b) the guarantors party thereto (collectively, the 
“Prepetition Indenture Guarantors”, and together with the Borrower, the “Notes 
Obligors”) and (c) Wilmington Trust, National Association, as trustee and notes 
collateral agent (in such capacities, the “Prepetition Notes Agent” and, together 
with the Prepetition ABL Agent and Prepetition FILO Agent, the “Prepetition 
Agents”), the Borrower issued certain 7.500% Senior Secured Notes due 2026 
(the “Prepetition Notes” and together with any ancillary documents, security 

Case 24-10719-JKS    Doc 17-1    Filed 04/08/24    Page 9 of 85



 

9 
 
  

agreements, guarantees, pledge agreements, other instruments, including, 
without limitation, that certain Security Agreement, dated as of December 22, 
2020, by and among the Borrower, as issuer, Number Holdings, Inc., the 
Prepetition Indenture Guarantors, and the Collateral Agent, as notes collateral 
agent, and as each may be amended, restated, supplemented, or otherwise 
modified from time to time prior to the date hereof, collectively, 
the “Prepetition Notes Documents”) to certain Holders (as defined in the 
Prepetition Indenture) (each, a  “Prepetition Note Holder” and, collectively, 
the “”Prepetition Note Holders” and, together with the Prepetition Notes Agent, 
the “Prepetition Notes Secured Parties”).  All amounts owing under the 
Prepetition Notes and the Prepetition Notes Documents constitute 
“Obligations” under and as defined in the Prepetition Notes Documents.  

 
(iv) Prepetition Notes Obligations.  As of the Petition Date, the Notes Obligors were 

lawfully indebted and liable to the Prepetition Notes Secured Parties in respect 
of the obligations under the Prepetition Notes Documents in the aggregate 
principal amount of not less than $350 million plus all accrued but unpaid 
interest, penalties and fees thereon (including interest paid in kind, and the 
Applicable Premium (as defined in the Prepetition Indenture)), fees, expenses, 
reimbursement obligations, indemnification obligations, guarantee obligations, 
other contingent obligations, and other charges of whatever nature, whether or 
not contingent, whenever arising, due, or owing, and all other obligations 
expressly provided for thereunder, or incurred in connection therewith, 
including any “Obligations” as defined in the Prepetition Notes Documents 
(such obligations under the Prepetition Notes Documents, the “Prepetition 
Notes Secured Obligations” and, together with the Prepetition ABL/FILO 
Secured Obligations, the “Prepetition Secured Obligations”), and the Debtors 
are unconditionally liable, without defense, counterclaim, offset or setoff of any 
kind, with respect to the Prepetition Notes Secured Obligations.  The Prepetition 
Notes Secured Obligations constitute legal, valid, and binding obligations of 
the Debtors.  No offsets, defenses, or counterclaims to, or claims or causes of 
action that could reduce the amount or ranking of the Prepetition Notes Secured 
Obligations exist.  No portion of the Prepetition Notes Secured Obligations 
(including any interest owed thereunder) is subject to set-off, avoidance, 
impairment, disallowance, recharacterization, reduction, subordination 
(whether equitable, contractual, or otherwise), counterclaims, recoupment, 
cross-claims, defenses, or any other challenges under or pursuant to the 
Bankruptcy Code or any other applicable domestic or foreign law or regulation 
by any person or entity.  The Prepetition Notes Documents are valid and 
enforceable by the Prepetition Notes Secured Parties against each of the Notes 
Obligors. 

 
(v) Prepetition Liens and Prepetition Collateral.  As more fully set forth in the 

Prepetition Credit Documents, prior to the Petition Date, the Prepetition Loan 
Parties, as applicable, granted:  (a) with respect to the lien in favor of the 
Prepetition ABL/FILO Secured Parties and the Prepetition ABL/FILO Secured 
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Obligations (the “Prepetition ABL/FILO Liens”), to the Prepetition 
Administrative Agent, for the benefit of itself and the Prepetition ABL/FILO 
Secured Parties, security interests in and continuing liens as follows:  (1) a first 
priority security interest in and continuing lien for the benefit of the Prepetition 
ABL Secured Parties on the Prepetition ABL Priority Collateral5 whether then 
owned or existing or thereafter acquired or arising, subject in terms of priority 
only to Prepetition Permitted Liens (as defined herein), (2) a second priority 
security interest in and continuing lien for the benefit of the Prepetition FILO 
Secured Parties on the Prepetition ABL Priority Collateral, (3) a second priority 
security interest in and continuing lien for the benefit of the Prepetition ABL 
Secured Parties on the Prepetition Notes Priority Collateral6 (together with the 
lien described in clause (1) above, the (“Prepetition ABL Liens”)), and (4) a 
third priority security interest in and continuing lien for the benefit of the 
Prepetition FILO Secured Parties on the Prepetition Notes Priority Collateral 
(together with the lien described in clause (2) above, the “Prepetition FILO 
Liens”)), and (b) with respect to the lien in favor of the Prepetition Notes 
Secured Parties and the Prepetition Notes Secured Obligations (the “Prepetition 
Notes Liens” and, together with the Prepetition ABL/FILO Liens, the 
“Prepetition Liens”), to the Prepetition Notes Agent, for the benefit of itself and 
the Prepetition Notes Secured Parties, security interests in and continuing liens 
as follows: (1) a first priority security interest in and continuing lien on the 
Prepetition Notes Priority Collateral, subject in terms of priority only to 
Prepetition Permitted Liens (as defined herein), and (2) a third priority security 
interest in and continuing lien on the Prepetition ABL Priority Collateral, 
subject in terms of priority, only to the security interest in favor of the 
Prepetition ABL/FILO Secured Parties on the Prepetition ABL Priority 
Collateral and Prepetition Permitted Liens. 

 
(vi) Priority of Prepetition Liens; Intercreditor Agreement and Agreement Among 

Lenders.  The Prepetition ABL Agent and Prepetition Notes Agent entered into 
that certain Intercreditor Agreement, dated as of December 22, 2020 (as 
amended, restated, supplemented, or otherwise modified in accordance with its 
terms, the “Intercreditor Agreement”) to govern certain rights, interests, 
obligations, priority, and positions of the Prepetition ABL/FILO Secured Parties 
and the Prepetition Notes Secured Parties with respect to the assets and 
properties of the Prepetition Loan Parties.  The Prepetition Administrative 
Agent and Prepetition FILO Agent entered into that certain Agreement Among 
Lenders dated as of September 6, 2017 (as amended, restated, supplemented, or 
otherwise modified in accordance with its terms, the “AAL”) to govern certain 
rights of the Prepetition ABL/FILO Secured Parties.   

 

 
5 “Prepetition ABL Priority Collateral” means the “ABL Priority Collateral” as defined in the Intercreditor Agreement 

(as defined below). 
6 “Prepetition Notes Priority Collateral” means the “Notes Priority Collateral” as defined in the Intercreditor 

Agreement. 
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(vii) The PropCo Loan.  Pursuant to that certain Secured Promissory Note, dated 
as of August 3, 2023 (as amended, amended and restated, or otherwise modified 
from time to time, the “PropCo Note Agreement”) among 99 Cents PropCo 
LLC, as issuer (the “PropCo Issuer”) and RCB Equities #1, LLC as lender (the 
“Prepetition PropCo Lender”), the PropCo Issuer issued a secured promissory 
note in the original principal amount of $21.0 million to the Prepetition PropCo 
Lender (the “PropCo Note”).  Pursuant to the PropCo Note, the PropCo Issuer 
granted the Prepetition PropCo Lender a first priority security interest in and 
lien on (the “Prepetition PropCo Lien”) certain real property not subject to the 
Prepetition ABL/FILO Liens or the Prepetition Notes Liens (the “PropCo 
Priority Collateral”).  

 
(viii) Validity, Extent, Perfection and Priority of Prepetition Liens and Prepetition 

Secured Obligations.  The Debtors acknowledge and agree that as of the Petition 
Date (a) the Prepetition ABL/FILO Liens on the Prepetition ABL Priority 
Collateral and the Prepetition Notes Priority Collateral (collectively, the 
“Prepetition Collateral”) were valid, binding, enforceable, non-avoidable, and 
properly perfected and were granted to, or for the benefit of, the Prepetition 
ABL/FILO Secured Parties for fair consideration and reasonably equivalent 
value; (b) the Prepetition ABL/FILO Liens were (1) senior in priority over any 
and all other liens on the Prepetition ABL Priority Collateral, and (2) senior in 
priority over any and all other liens, except the Prepetition Notes Liens, on the 
Prepetition Notes Priority Collateral, subject in each case to the Intercreditor 
Agreement, other than certain other liens that are permitted to be senior to the 
Prepetition ABL/FILO Liens under the Prepetition ABL/FILO Documents 
(solely to the extent such liens were valid, non-avoidable, and senior in priority 
to the Prepetition ABL/FILO Liens as of the Petition Date and properly 
perfected as of the Petition Date, as expressly indicated as “Prepetition 
Permitted Liens” on Schedule 9.1 of the DIP Credit Agreement, or perfected 
subsequent to the Petition Date as permitted by section 546(b) of the 
Bankruptcy Code (collectively the “Prepetition Permitted Liens”)); 
(c) the Prepetition ABL/FILO Obligations constitute legal, valid, binding, and 
non-avoidable obligations of the Prepetition Loan Parties enforceable in 
accordance with the terms of the applicable Prepetition ABL/FILO Documents; 
(d) no offsets, recoupments, challenges, objections, defenses, claims, or 
counterclaims of any kind or nature to any of the Prepetition ABL/FILO Liens 
or Prepetition ABL/FILO Secured Obligations exist, and no portion of the 
Prepetition ABL/FILO Liens or Prepetition ABL/FILO Secured Obligations is 
subject to any challenge or defense including avoidance, disallowance, 
disgorgement, recharacterization, or subordination (equitable or otherwise) 
pursuant to the Bankruptcy Code or applicable non-bankruptcy law; (e) the 
Debtors and their estates have no claims, objections, challenges, causes of 
action, and/or choses in action, including avoidance claims under Chapter 5 of 
the Bankruptcy Code or applicable state law equivalents or actions for recovery 
or disgorgement, against any of the Prepetition ABL/FILO Secured Parties or 
any of their respective affiliates, agents, attorneys, advisors, professionals, 
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officers, directors, and employees arising out of, based upon or related to the 
Prepetition ABL/FILO Facility; (f) the Debtors have waived, discharged, and 
released any right to challenge any of the Prepetition ABL/FILO Obligations, 
the priority of the Debtors’ obligations thereunder, and the validity, extent, and 
priority of the liens securing the Prepetition ABL/FILO Secured Obligations; 
and (g) the Prepetition ABL/FILO Secured Obligations constitute allowed, 
secured claims within the meaning of sections 502 and 506 of the Bankruptcy 
Code. 

 

H. Releases.  Subject to paragraph 45 hereof, the Debtors, on behalf of themselves and 

their respective Estates (including any successor trustee or other estate representative in the 

Chapter 11 Cases and any Successor Cases (as defined herein), and any party acting by, through 

or under the Debtors or their Estates), hereby stipulate and agree that they absolutely and 

unconditionally release and forever and irrevocably discharge and acquit each of the DIP Secured 

Parties, the Prepetition ABL/FILO Secured Parties, and their respective affiliates and each of their 

respective former or current officers, partners, directors, managers, owners, members, principals, 

employees, agents, related funds, investors, financing sources, financial advisors, attorneys, 

accountants, investment bankers, consultants, representatives and other professionals and the 

respective successors and assigns thereof (collectively, the “Released Parties”) from any and all 

obligations and liabilities to the Debtors (and their successors and assigns) and from any and all 

claims, counterclaims, demands, debts, accounts, contracts, disputes, liabilities, allegations, suits, 

controversies, proceedings, actions and causes of action arising prior to the Petition Date 

(collectively, the “Released Claims”) of any kind, nature or description, whether known or 

unknown, foreseen or unforeseen or liquidated or unliquidated, arising in law or equity or upon 

contract or tort or under any state or federal law or regulation or otherwise, arising out of or related 

to (as applicable) the DIP Documents and the Prepetition ABL/FILO Documents, the negotiation 

thereof and of the transactions reflected thereby and the obligations and financial obligations made 
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thereunder or otherwise related to the Debtors, in each case that the Debtors at any time had, now 

have or may have, or that their successors or assigns hereafter can or may have against any of the 

Released Parties for or by reason of any act, omission, matter, cause or thing whatsoever arising 

at any time on or prior to the date of this Interim Order.  The Debtors further waive and release 

any defense, right of counterclaim, right of set-off, or deduction to the payment of the Prepetition 

ABL/FILO Secured Obligations that the Debtors may now have or may claim to have against the 

Released Parties, arising out of, connected with, or relating to any and all acts, omissions, or events 

occurring prior to this Court entering this Interim Order relating to the Debtors’ secured lending 

relationship with the Prepetition ABL/FILO Secured Parties.  For the avoidance of doubt, nothing 

in this release shall relieve the DIP Secured Parties of their obligations under the DIP Documents 

from and after the date of this Interim Order.  

I. Prepetition Permitted Liens.  Nothing herein shall constitute a finding or ruling 

by this Court that any alleged Prepetition Permitted Lien is valid, senior, enforceable, prior, 

perfected, or non-avoidable.7  Moreover, nothing shall prejudice the rights of any party-in-interest, 

including, but not limited to the Debtors, the DIP Secured Parties, the Prepetition ABL/FILO 

Secured Parties, or a Committee (if appointed), to challenge the validity, priority, enforceability, 

seniority, avoidability, perfection, or extent of any alleged Prepetition Permitted Lien.  The right 

of a seller of goods to reclaim such goods under section 546(c) of the Bankruptcy Code is not a 

Prepetition Permitted Lien, rather, any such alleged claim arising or asserted as a right of 

reclamation (whether asserted under section 546(c) of the Bankruptcy Code or otherwise) shall 

 
7   For the avoidance of doubt, as used in this Interim Order, no reference to the Prepetition Permitted Liens shall refer 

to or include the Prepetition Liens.   
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have the same rights and priority vis-à-vis the Prepetition ABL/FILO Priority Liens as such claims 

had on the Petition Date. 

J. Intercreditor Agreement; Agreement Among Lenders.  Pursuant to section 510 

of the Bankruptcy Code, the Intercreditor Agreement, the AAL and any other applicable 

intercreditor or subordination provisions contained in any of the Prepetition Credit Documents or 

otherwise (i) shall remain in full force and effect, (ii) shall continue to govern the relative priorities, 

rights, and remedies of the Prepetition Secured Parties, and (iii) shall not be deemed to be amended, 

altered, or modified by the terms of this Interim Order. 

K. Cash Collateral.  All or substantially all of the Debtors’ cash and cash equivalents 

constituting Prepetition ABL Priority Collateral or Postpetition ABL Priority Collateral, including 

cash on deposit in any account or accounts as of the Petition Date, cash obtained at any time 

thereafter (including proceeds of the DIP Facility), securities or other property, wherever located, 

whether subject to control agreements or otherwise, whether as original collateral or proceeds of 

other Prepetition ABL Priority Collateral or Postpetition ABL Priority Collateral, constitutes Cash 

Collateral of the Prepetition ABL/FILO Secured Parties. 

L. Findings Regarding Postpetition Financing 

(i) Request for Postpetition Financing.  The Debtors seek authority to (a) enter 

into the DIP Facility on the terms described herein and in the DIP Documents, and (b) use Cash 

Collateral on the terms described herein, in the DIP Credit Agreement, and the other DIP 

Documents to administer their Chapter 11 Cases and fund their operations in accordance with 

the Approved Budget (as defined herein).  At the Final Hearing, the Debtors will seek final 

approval of the proposed postpetition financing and use of Cash Collateral arrangements 

pursuant to a proposed final order (the “Final Order” and, together with the Interim Order, the 
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“DIP Orders”), which shall be in form and substance acceptable to the DIP Lenders, and the DIP 

Agent, and reasonably acceptable to the Prepetition Administrative Agent.  Notice of the Final 

Hearing and Final Order will be provided in accordance with this Interim Order.   

(ii) Need for Postpetition Financing and Use of Cash Collateral.  The Debtors 

have an immediate and critical need to obtain the financing pursuant to the DIP Facility and to 

continue to use the Prepetition ABL Priority Collateral (including Cash Collateral) in order to, 

among other things, (i) pay the fees, costs, and expenses incurred in connection with the Chapter 

11 Cases, (ii) fund any obligations benefitting from the Carve-Out (as defined below), (iii) fund 

the orderly wind-down of their businesses and the monetization of any remaining assets, (iv) 

maintain business relationships with customers, vendors and suppliers, (v) make payroll 

(including funding store closing bonuses for rank-and-file employees), and (vi) satisfy other 

working capital and operational needs and costs of the restructuring, all to the extent provided 

in, and in accordance with, the Approved Budget, this Interim Order and the DIP Documents.  

The incurrence of new debt under the DIP Documents and use of Cash Collateral is necessary 

and vital to the preservation and maintenance of the value of the Debtors’ Estates.  Immediate 

and irreparable harm will be caused to the Debtors and their Estates if immediate financing is 

not obtained and permission to use Cash Collateral is not granted.  The terms of the proposed 

financing are fair and reasonable, reflect the Debtors’ exercise of prudent business judgment, and 

are supported by reasonably equivalent value and fair consideration.  The adequate protection 

provided in this Interim Order and other benefits and privileges contained herein are consistent 

with and authorized by the Bankruptcy Code. 

(iii) No Credit Available on More Favorable Terms.  The DIP Facility is the best 

source of debtor-in-possession financing available to the Debtors.  Given their current financial 
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condition, financing arrangements, capital structure, and the circumstances of these Chapter 11 

Cases, the Debtors are unable to obtain financing from sources other than the DIP Lenders on 

terms more favorable than the DIP Facility.  The Prepetition ABL/FILO Secured Parties have 

consented to the Debtors incurring debtor-in-possession financing and, as applicable, the use of 

their Cash Collateral, only on the terms and subject to the conditions set forth in the DIP 

Documents and this Interim Order.   The Prepetition ABL/FILO Secured Parties have consented 

to the liquidation of the Prepetition ABL Priority Collateral in accordance with the terms of the 

DIP Documents and this Interim Order.  This Interim Order shall serve as an Enforcement Notice 

under the Intercreditor Agreement.  The Debtors are unable to obtain unsecured credit allowable 

under section 503(b)(1) of the Bankruptcy Code as an administrative expense.  The Debtors have 

also been unable to obtain:  (a) unsecured credit having priority over that of administrative 

expenses of the kind specified in sections 503(b), 507(a) and 507(b) of the Bankruptcy Code; 

(b) credit secured solely by a lien on property of the Debtors and their Estates that is not 

otherwise subject to a lien; or (c) credit secured solely by a junior lien on property of the Debtors 

and their Estates that is subject to a lien.  Financing on terms more favorable than those set forth 

in the DIP Documents is not available without granting: (1) perfected security interests in and 

liens on (each as provided herein) the DIP Collateral with the priorities set forth herein (including 

subject to the Carve-Out); (2) superpriority claims to the extent set forth in this Interim Order; 

and (3) the other protections set forth in this Interim Order.  

(iv) Use of Cash Collateral and Proceeds of the DIP Facility.  As a condition to 

the Debtors’ entry into the DIP Documents, the extension of credit under the DIP Facility and 

the authorization to use Prepetition ABL Priority Collateral, including Cash Collateral, the 

Debtors and Prepetition ABL/FILO Secured Parties have agreed that Cash Collateral and the 
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proceeds of the DIP Facility shall be used solely in accordance with the terms and conditions of 

this Interim Order and the DIP Documents and in accordance with the Approved Budget. 

(v) Application of Proceeds of Collateral.  As a condition to entry into the DIP 

Documents, the extension of credit under the DIP Facility and authorization to use Cash 

Collateral, the Debtors have agreed that, as of and commencing on the date of entry of this 

Interim Order, the Debtors shall apply the proceeds of DIP Collateral in accordance with this 

Interim Order and the DIP Documents. 

(vi) Roll-Up.  

1. Upon entry of the Final Order, subject only to paragraph 45 of this Interim 

Order, Prepetition FILO Secured Obligations in an aggregate amount of up to the Roll-Up Amount 

shall be converted on a cashless dollar-for-dollar basis into principal obligations constituting DIP 

Obligations, without any further action by the Debtors or any other party (collectively, the “DIP 

Roll-Up Obligations”).8 

2. The conversion (or “roll-up”) shall be authorized as compensation for, in 

consideration for, and solely on account of, the agreement of the Prepetition FILO Secured Parties 

as DIP Lenders to fund amounts, and provide other consideration to the Debtors under the DIP 

Facility, and not as payments under, adequate protection for, or otherwise on account of, any 

Prepetition FILO Secured Obligations.  Notwithstanding any other provision of this Interim Order, 

the Final Order, or the DIP Documents, all rights of the Prepetition FILO Secured Parties shall be 

fully preserved.  The Prepetition FILO Secured Parties would not otherwise consent to the use of 

their Cash Collateral, and the DIP Agent and the DIP Lenders would not be willing to provide the 

DIP Facility or extend credit to the Debtors thereunder, without the inclusion of the DIP Roll-Up 

 
8 The DIP Obligations other than the DIP Roll-Up Obligations shall constitute the “New Money DIP Obligations.” 
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Obligations in the DIP Obligations upon entry of the Final Order.  Moreover, the roll-up of the 

Prepetition FILO Secured Obligations in the Roll-Up Amount into DIP Obligations will enable the 

Debtors to obtain urgently needed financing to administer these Chapter 11 Cases to fund their 

operations. 

M. Adequate Protection.  Until such time as the applicable Prepetition ABL/FILO 

Secured Obligations are Paid in Full,9 the Prepetition Administrative Agent, for the benefit of itself 

and the other Prepetition ABL Secured Parties, and the Prepetition FILO Agent, for the benefit of 

itself and the Prepetition FILO Secured Parties, and the Prepetition Notes Agent, for the benefit of 

itself and the Prepetition Notes Secured Parties, are each entitled to receive adequate protection as 

set forth herein to the extent of any Diminution in Value of their respective interests in the 

Prepetition Collateral.    

N. Good Faith of the DIP Secured Parties. 

(i) Willingness to Provide Financing.  The DIP Secured Parties have committed 

to provide financing to the Debtors subject to:  (a) entry of this Interim Order and the Final Order; 

(b) approval of the terms and conditions of the DIP Facility and those set forth in the DIP 

Documents; (c) satisfaction (or waiver) of the closing conditions set forth in the DIP Documents;  

(d) the conversion of the Roll-Up Amount into DIP Roll-Up Obligations upon entry of the Final 

Order; and (e) findings by this Court that the DIP Facility is essential to the Debtors’ estates, that 

the DIP Lenders are extending credit to the Debtors pursuant to the DIP Documents in good faith, 

and that the DIP Secured Parties’ claims, superpriority claims, security interests and liens and 

 
9  “Paid in Full” or “Payment in Full” shall have the meaning set forth in the Prepetition Credit Agreement or the DIP 

Credit Agreement, as the context requires.   
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other protections granted pursuant to this Interim Order and the DIP Documents will have the 

protections provided by section 364(e) of the Bankruptcy Code. 

(ii) Business Judgment and Good Faith Pursuant to Section 364(e).  Based on 

the Motion and the DIP Declarations, and the record presented to the Court at the Interim 

Hearing, (i) the terms of the financing embodied in the DIP Facility, including the fees, expenses 

and other charges paid and to be paid thereunder or in connection therewith, (ii) the adequate 

protection authorized by this Interim Order and DIP Documents and (iii) the terms on which the 

Debtors may continue to use the Prepetition ABL Priority Collateral (including Cash Collateral), 

in each case pursuant to this Interim Order and the DIP Documents, are fair and reasonable, 

reflect the Debtors’ exercise of prudent business judgment consistent with their fiduciary duties, 

constitute reasonably equivalent value and fair consideration, and represent the best financing 

(and terms) available under the circumstances. 

(iii) Good Faith Pursuant to Section 364(e).  The terms and conditions of the 

DIP Facility (including the conversion of the Roll-Up Amount into DIP Roll-Up Obligations) 

and the use of Cash Collateral were negotiated in good faith and at arm’s length among the 

Debtors, the DIP Secured Parties, and the Prepetition ABL/FILO Secured Parties with the 

assistance and counsel of their respective advisors.  Use of Cash Collateral and the credit to be 

extended under the DIP Facility shall be deemed to have been allowed, advanced, made, or 

extended in good faith by the DIP Secured Parties and the Prepetition ABL/FILO Secured Parties 

within the meaning of section 364(e) of the Bankruptcy Code. 

(iv) Consent to DIP Facility and Use of Cash Collateral. The Prepetition 

ABL/FILO Secured Parties and the Debtors have negotiated at arms-length and in good faith 

regarding the Debtors’ use of Cash Collateral as provided herein.  The Prepetition ABL/FILO 
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Secured Parties have agreed to permit the Debtors’ use of Cash Collateral and other Prepetition 

ABL Priority Collateral, subject to the terms and conditions set forth herein, and the Debtors’ entry 

into the DIP Documents solely in accordance with and subject to the terms and conditions in this 

Interim Order and the DIP Documents.  Entry of this Interim Order is in the best interests of the 

Debtors, their estates and their creditors. 

O. Good Cause.  Good cause has been shown for immediate entry of this Interim 

Order, and the entry of this Interim Order is in the best interests of the Debtors, the Estates and 

their stakeholders.  Among other things, the relief granted herein will minimize disruption of the 

Debtors’ business and permit the Debtors to meet payroll, continue operating their business to 

facilitate an orderly liquidation and simultaneously conduct a marketing process consistent with 

the Debtors’ proposed bidding procedures and Milestones (as defined herein), pay other expenses 

necessary to maximize the value of the Estates.  The terms of the Debtors’ DIP Facility, use of 

Cash Collateral and proposed adequate protection arrangements, as set forth in this Interim Order, 

are fair and reasonable under the circumstances, and reflect the Debtors’ exercise of prudent 

business judgment. 

P. Sections 506(c) and 552(b).  In light of (i) the Prepetition ABL/FILO Secured 

Parties’ agreement that their liens shall be subject to the Carve-Out and paragraph 36 below, and 

(ii) the payment of certain prepetition unsecured claims and administrative expenses as set forth 

in the Approved Budget (as defined below) and first day motions in accordance with and subject 

to the terms and conditions of this Interim Order, (a) the Prepetition ABL/FILO Secured Parties 

are each entitled to a waiver of any “equities of the case” exception under section 552(b) of the 

Bankruptcy Code, and (b) the Prepetition ABL/FILO Secured Parties are each entitled to a waiver 
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of the provisions of section 506(c) of the Bankruptcy Code, in each case effective upon entry of a 

Final Order providing for such relief. 

Q. Immediate Entry.  Sufficient cause exists for immediate entry of this Interim 

Order pursuant to Bankruptcy Rule 4001(b)(2).  Absent entry of this Interim Order, the Debtors’ 

businesses, properties and estates would be immediately and irreparably harmed. This Court 

concludes that entry of this Interim Order is in the best interests of the Debtors’ respective estates 

and stakeholders. 

R. Interim Hearing.  Notice of the Interim Hearing and the relief requested in the 

Motion has been provided by the Debtors, whether by facsimile, electronic mail, overnight courier 

or hand delivery, to certain parties-in-interest, including:  (i) the U.S. Trustee; (ii) those entities or 

individuals included on the Debtors’ list of 30 largest unsecured creditors on a consolidated basis; 

(iii) counsel to the Prepetition Administrative Agent; (iv) counsel to the Prepetition FILO Agent; 

(v) counsel to the Prepetition Notes Agent; (vi) counsel to the Prepetition PropCo Lender; and 

(vii) all other parties entitled to notice under the Bankruptcy Rules and the Local Rules.  The 

Debtors have made reasonable efforts to afford the best notice possible under the circumstances. 

Based upon the foregoing findings and conclusions, the Motion, the First Day Declaration, 

the DIP Declarations, and the record before the Court with respect to the Motion, and after due 

consideration and good and sufficient cause appearing therefor, 

IT IS HEREBY ORDERED THAT: 

1. DIP Financing Approved.  On an interim basis, entry into the DIP Facility 

is authorized and approved, and the use of Cash Collateral is authorized, in each case, subject to 

the terms and conditions set forth in this Interim Order and the DIP Documents.  All objections to 

this Interim Order, to the extent not withdrawn, waived, settled or resolved, and all reservations of 
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rights included therein, are hereby denied and overruled on the merits.  This Interim Order shall 

become effective immediately upon its entry. 

DIP Facility Authorization 

2. Authorization of the DIP Financing.  The Debtors are expressly and 

immediately authorized and empowered to execute and deliver the DIP Documents, and to incur 

and to perform the DIP Obligations in accordance with, and subject to, the terms of this Interim 

Order and the DIP Documents, and to execute, deliver and perform under all instruments, 

certificates, agreements, and documents which may be required or necessary for the performance 

by the Debtors under the DIP Documents and the creation and perfection of the DIP Liens 

described in and provided for by this Interim Order and the DIP Documents. The Debtors are 

hereby authorized and directed to pay, in accordance with this Interim Order, any principal, 

interest, fees, expenses, and other amounts described in the DIP Documents and this Interim Order, 

as such amounts become due and owing, without need to obtain further Court approval (except as 

otherwise provided herein or in the DIP Documents) subject to, and in accordance with, the terms 

hereof and thereof, including, without limitation, any closing fees and commitment fees, as well 

as any reasonable and documented fees and disbursements of persons or firms retained by the DIP 

Agent, including, but not limited to, Proskauer Rose LLP, Landis Rath & Cobb LLP, and M3 

Partners, LP (collectively, the “DIP Professionals”) as set forth herein and in the DIP Documents, 

whether or not such professional fees and disbursements arose before or after the Petition Date, 

and whether or not the transactions contemplated hereby are consummated, to implement all 

applicable reserves and to take any other actions that may be necessary or appropriate, all to the 

extent provided in this Interim Order and the DIP Documents.  Upon execution and delivery, the 

DIP Documents shall represent legal, valid, and binding obligations of the Debtors, enforceable 
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against each of the Debtors and their Estates in accordance with their terms.  Each officer, sole 

member, or managing member, as applicable, of a Debtor acting individually is hereby authorized 

to execute and deliver each of the DIP Documents, and such execution and delivery is conclusive 

evidence of the respective authority of such officer, sole member, or managing member, as 

applicable, to act in the name of and on behalf of the Debtors.  

3. Authorization to Borrow.  To prevent immediate and irreparable harm to the 

Debtors’ Estates, and to enable the Debtors to continue to operate their business in connection with 

an orderly liquidation and a marketing process consistent with the Debtors’ proposed bidding 

procedures and the Milestones (as defined herein), and to preserve and maximize the value of their 

Estates, subject to the terms and conditions set forth in the DIP Documents and this Interim Order, 

the Debtors are hereby authorized to borrow the New Money Amount and, upon entry of the Final 

Order, incur the DIP Roll-Up Obligations, subject to any limitations on, or conditions to, borrowing 

under the DIP Documents, which borrowings shall be used solely for purposes permitted under the 

DIP Documents, including, without limitation, to provide working capital for the Debtors and for 

other general corporate purposes and to pay interest, fees, costs, charges and expenses, in each 

case, in accordance with this Interim Order, the DIP Documents, and the Approved Budget.   

4. DIP Obligations.  Upon execution and delivery of the DIP Documents, the 

DIP Documents and this Interim Order shall constitute and evidence the validity and binding effect 

of the Debtors’ DIP Obligations.  Upon execution and delivery of the DIP Documents and entry of 

this Interim Order, the DIP Obligations and this Interim Order shall be enforceable against the 

Debtors, their Estates, and any successors thereto, including without limitation, any trustee 

appointed in the Chapter 11 Cases, or in any case under Chapter 7 of the Bankruptcy Code upon 

the conversion of any of the Chapter 11 Cases, or in any other proceedings superseding or related 
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to any of the foregoing (collectively, the “Successor Cases”).  Upon execution and delivery of the 

DIP Documents and entry of this Interim Order, the DIP Obligations will include all loans (subject 

to the entry of the Final Order with respect to the DIP Roll-Up Obligations), guarantees, 

reimbursement obligations, and any other indebtedness or obligations, contingent or absolute, 

which may now or from time to time be owing by any of the Debtors to the DIP Secured Parties, 

including, without limitation, all principal, accrued interest, costs, charges, fees, expenses and 

other amounts under the DIP Documents.  The Debtors shall be jointly and severally liable for the 

DIP Obligations.  No obligation, payment, transfer, or grant of collateral security hereunder or 

under the DIP Documents (including any DIP Obligation, DIP Roll-Up Obligation, or DIP Liens) 

to the DIP Secured Parties, shall be stayed, restrained, voidable, avoidable, or recoverable, under 

the Bankruptcy Code or under any applicable law (including, without limitation, under 

sections 502(d), 544, and 547 to 550 of the Bankruptcy Code or under any applicable state Uniform 

Voidable Transactions Act, Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance 

Act, or similar statute or common law), or be subject to any disgorgement, avoidance, reduction, 

setoff, recoupment, offset, recharacterization, subordination (whether equitable, contractual, or 

otherwise), claim, counterclaim, charge, assessment, cross-claim, defense, or any other liability or 

challenge under the Bankruptcy Code or any applicable law or regulation by any person or entity 

for any reason. 

5. DIP Collateral.  Subject and subordinate to the Carve-Out, to secure the DIP 

Obligations, effective immediately upon entry of this Interim Order and execution and delivery of 

the DIP Documents, pursuant to sections 361, 362, 364(c)(2), and 364(c)(3) of the Bankruptcy 

Code, the DIP Agent (for the benefit of the DIP Lenders), is hereby granted, continuing, valid, 
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binding, enforceable, non-avoidable, and automatically and properly perfected postpetition 

security interests in and liens on (collectively, the “DIP Liens”) all the DIP Collateral.10   

6. DIP Liens.  Upon execution and delivery of the DIP Documents, the DIP 

Liens securing the DIP Obligations are valid, automatically perfected, non-avoidable, senior in 

priority, and superior to any security, mortgage, collateral interest, lien or claim to any of the DIP 

Collateral, except that the DIP Liens shall be subject to the Carve-Out and shall have the priorities 

set forth in Exhibit A hereto; provided, that the liens of the Prepetition ABL/FILO Secured Parties 

and the DIP Secured Parties on all Prepetition ABL Priority Collateral and Postpetition ABL 

Priority Collateral shall be pari passu, and the priorities set forth in Exhibit A shall govern the 

priority of payment with respect to the Prepetition ABL/FILO Secured Obligations and the DIP 

Obligations with respect to the Prepetition ABL Priority Collateral and Postpetition ABL Priority 

Collateral.  Other than as set forth herein or in the DIP Documents, the DIP Liens shall not be 

made subject to or pari passu with any lien or security interest heretofore or hereinafter granted in 

the Chapter 11 Cases or any Successor Cases, and shall be valid and enforceable against any trustee 

 
10  “DIP Collateral” means: all property of the estate under section 541 of the Bankruptcy Code, including all real and 

personal property, whether now existing or hereafter arising and wherever located, tangible and intangible, of each 
of the Debtors, including: (a) all cash, cash equivalents, deposit accounts, securities accounts, accounts, other 
receivables (including credit card receivables), chattel paper, contract rights, inventory (wherever located), 
instruments, documents, securities (whether or not marketable) and investment property (including all of the issued 
and outstanding capital stock of each of its subsidiaries), hedge agreements, real estate, furniture, fixtures, 
equipment (including documents of title), goods, franchise rights, trade names, trademarks, servicemarks, 
copyrights, patents, license rights, intellectual property, general intangibles (including, for the avoidance of doubt, 
payment intangibles), rights to the payment of money (including tax refunds and any other extraordinary payments), 
supporting obligations, guarantees, letter of credit rights, commercial tort claims, causes of action, and all 
substitutions, indemnification rights, all present and future intercompany debt, books and records related to the 
foregoing, accessions and proceeds of the foregoing, wherever located, including insurance or other proceeds; (b) 
all proceeds of leased real property; (c) subject to entry of a Final Order, the proceeds of any avoidance actions 
brought pursuant to Chapter 5 of the Bankruptcy Code or applicable state law equivalents; (d) proceeds of the 
Debtors’ rights under section 506(c) and 550 of the Bankruptcy Code; (e) all Prepetition Collateral, (f) all PropCo 
Priority Collateral, (g) all property of the Debtors that was not otherwise subject to valid, perfected, enforceable, 
and unavoidable liens on the Petition Date, and (h) all proceeds from the sale, assignment, or other disposition of 
(i) any commercial real estate leases and (ii) the Debtors’ right to select, identify, and designate which commercial 
leases may be assumed and assigned under section 365 of the Bankruptcy Code.  Notwithstanding the foregoing, 
DIP Collateral shall not include the Debtors’ real property leases (but shall include all proceeds of such leases) 
solely to the extent a DIP Lien is not permitted by the Bankruptcy Code to attach to any such real property lease.   
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appointed in the Chapter 11 Cases or any Successor Cases, upon the conversion of any of the 

Chapter 11 Cases to a case under Chapter 7 of the Bankruptcy Code (or in any other Successor 

Case), and/or upon the dismissal of any of the Chapter 11 Cases or Successor Cases.  The DIP 

Liens shall not be subject to section 510, 549, or 550 of the Bankruptcy Code.  No lien or interest 

avoided and preserved for the benefit of any Estate pursuant to section 551 of the Bankruptcy Code 

shall be pari passu with or senior to the DIP Liens with respect to the DIP Collateral. 

7. DIP Superpriority Claims.  Subject and subordinate to the Carve-Out, upon 

entry of this Interim Order, the DIP Secured Parties are hereby granted, pursuant to 

section 364(c)(1) of the Bankruptcy Code, allowed superpriority administrative expense claims in 

each of the Chapter 11 Cases and any Successor Cases (collectively, the “DIP Superpriority 

Claims”) for all DIP Obligations, except with respect to the Carve-Out, with priority over any and 

all administrative expense claims and any claims of any kind against the Debtors or their Estates 

in any of the Chapter 11 Cases and any Successor Cases, at any time existing or arising, of any 

kind or nature whatsoever, including, without limitation, administrative expenses of the kinds 

specified in or ordered pursuant to sections 105, 326, 328, 330, 331, 364, 503(a), 503(b), 507(a), 

507(b), 546(c), 546(d), 726, 1113, and 1114 of the Bankruptcy Code, and any other provision of 

the Bankruptcy Code, as provided under section 364(c)(1) of the Bankruptcy Code and no such 

administrative expenses or claims shall be paid without the consent of the DIP Agent until the DIP 

Obligations are Paid in Full.  Notwithstanding anything contained herein or in any of the DIP 

Documents to the contrary, the DIP Superpriority Claims shall at all times be, in respect of (i) 

Prepetition ABL Priority Collateral or Postpetition ABL Priority Collateral11, junior in right of 

 
11 “Postpetition ABL Priority Collateral” means DIP Collateral that would constitute Prepetition ABL Priority 

Collateral if it existed immediately prior to the Petition Date. 
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payment to the Prepetition ABL Superpriority Claims (as defined below) and the Prepetition ABL 

Secured Obligations, (ii) Prepetition Notes Priority Collateral or Postpetition Notes Priority 

Collateral12, junior in right of payment to the Prepetition Notes Superpriority Claims (as defined 

below), the Prepetition Notes Secured Obligations, the Prepetition ABL Superpriority Claims, and 

the Prepetition ABL Secured Obligations, and (iii) PropCo Priority Collateral, junior in right of 

payment to the PropCo Secured Obligations and the Prepetition ABL Superpriority Claims.   

8. DIP Roll-Up Obligations.  Upon entry of the Final Order and subject to 

paragraph 45, Prepetition FILO Secured Obligations in an aggregate amount equal to the Roll-Up 

Amount shall be converted into DIP Roll-Up Obligations, without any further action by the 

Debtors or any other party. 

9. No Obligation to Extend Credit.  The DIP Secured Parties shall have no 

obligation to make any loan or advance under the DIP Documents unless all of the conditions 

precedent under the DIP Documents and this Interim Order have been satisfied in full or waived 

by the DIP Agent or Required DIP Lenders, as applicable, in accordance with the terms of the DIP 

Documents. 

10. Use of Proceeds of DIP Facility.  From and after the Petition Date, the 

Debtors shall use DIP Facility proceeds only for the purposes specifically set forth in this Interim 

Order and the DIP Documents, and only in compliance with the Approved Budget (subject to the 

Permitted Variances). 

11. No Monitoring Obligation.  The DIP Secured Parties shall have no 

obligation or responsibility to monitor the Debtors’ use of the DIP Facility, and the DIP Secured 

 
12 “Postpetition Notes Priority Collateral” means DIP Collateral that would constitute Prepetition Notes Priority 

Collateral if it existed immediately prior to the Petition Date. 
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Parties may rely upon the Debtors’ representation that the use of the DIP Facility at any time is in 

accordance with the requirements of this Interim Order and the DIP Documents. 

Authorization to Use Cash Collateral 

12. Authorization to Use Cash Collateral.  Subject to the terms and conditions 

of this Interim Order and the DIP Documents, and in accordance with the Approved Budget 

(subject to the Permitted Variances), the Debtors are authorized to use Cash Collateral.  Nothing 

in this Interim Order shall authorize the disposition of any DIP Collateral outside the ordinary 

course of business, except as permitted by this Interim Order and (including the Carve-Out) the 

DIP Documents, and in accordance with the Approved Budget (subject to the Permitted Variances), 

as applicable.  From and after the Petition Date, the Debtors shall use Cash Collateral only for the 

purposes specifically set forth in this Interim Order, and only in compliance with the Approved 

Budget (subject to the Permitted Variances). The Prepetition ABL/FILO Secured Parties shall have 

no obligation or responsibility to monitor the Debtors’ use of the Cash Collateral, and the 

Prepetition ABL/FILO Secured Parties may rely upon the Debtors’ representation that the use of 

the Cash Collateral at any time is in accordance with the requirements of this Interim Order. 

13. Consent of Prepetition ABL/FILO Secured Parties.  The Prepetition 

ABL/FILO Secured Parties hereby consent to (a) the provisions of this Interim Order including 

the Debtors’ entry into the DIP Facility on an interim basis, (b) the granting of the DIP Liens and 

DIP Superpriority Claims on the terms and subject to the conditions set forth herein, (c) the 

Approved Budget, and (d) the DIP Roll-Up Obligations. 

14. Adequate Protection for Prepetition Secured Parties.  As adequate 

protection for any Diminution in Value of the Prepetition Secured Parties’ interest in the Prepetition 

Collateral resulting from the subordination of the Prepetition Liens to the Carve-Out, and the use 
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of the Prepetition Collateral, including the Cash Collateral, the Prepetition Administrative Agent, 

Prepetition FILO Agent, and Prepetition Notes Agent shall receive, for the benefit of the respective 

Prepetition Secured Parties (the “Adequate Protection Obligations”): 

Adequate Protection Liens. 

(i) Prepetition ABL AP Liens.  Subject to the Carve-Out, pursuant to sections 

361 and 363(e) of the Bankruptcy Code, as adequate protection of the interests of the Prepetition 

ABL Secured Parties in the Prepetition Collateral to the extent of any Diminution in Value of such 

interests in the Prepetition Collateral, the Debtors hereby grant to the Prepetition Administrative 

Agent, for the benefit of itself and the Prepetition ABL Secured Parties, a continuing, valid, 

binding, enforceable, and perfected postpetition security interest in and lien on all DIP Collateral 

subject to the priorities set forth in Exhibit A hereto (the “Prepetition ABL AP Liens”). 

(ii) Prepetition FILO AP Liens.  Subject to the Carve-Out, pursuant to sections 

361 and 363(e) of the Bankruptcy Code, as adequate protection of the interests of the Prepetition 

FILO Secured Parties in the Prepetition Collateral, to the extent of any Diminution in Value of 

such interests in the Prepetition Collateral, the Debtors hereby grant to the Prepetition FILO Agent, 

for the benefit of itself and the Prepetition FILO Secured Parties, a continuing, valid, binding, 

enforceable, and perfected postpetition security interest in and lien on all of the DIP Collateral 

subject to the priorities set forth in Exhibit A hereto (the “Prepetition FILO AP Liens”). 

(iii) Prepetition Notes AP Liens.  Subject to the Carve-Out, pursuant to sections 

361 and 363(e) of the Bankruptcy Code, as adequate protection of the interests of the Prepetition 

Notes Secured Parties in the Prepetition Collateral, to the extent of any Diminution in Value of 

such interests in the Prepetition Collateral, the Debtors hereby grant to the Prepetition Notes Agent, 

for the benefit of itself and the Prepetition Notes Secured Parties, a continuing, valid, binding, 
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enforceable, and perfected postpetition security interest in and lien on all of the DIP Collateral 

subject to the priorities set forth in Exhibit A hereto (the “Prepetition Notes AP Liens,” and, 

together with the Prepetition ABL AP Liens and the Prepetition FILO AP Liens, the “Adequate 

Protection Liens”). 

ii. Relative Priority of DIP Liens and Adequate Protection Liens.  

(i) The DIP Liens, Adequate Protection Liens, and Prepetition Liens shall have 

the relative priority on the DIP Collateral set forth in Exhibit A hereto. 

(ii) Except as provided herein (including with respect to the Carve-Out), and 

except as set forth in Exhibit A hereto, the Adequate Protection Liens shall not be made subject 

to or pari passu with any lien or security interest heretofore or hereinafter in the Chapter 11 Cases 

or any Successor Cases, and shall be valid and enforceable against any trustee appointed in any of 

the Chapter 11 Cases or any Successor Cases, or upon the dismissal of any of the Chapter 11 Cases 

or Successor Cases.  The Adequate Protection Liens shall not be subject to sections 510, 549, or 

550 of the Bankruptcy Code.  No lien or interest avoided and preserved for the benefit of the estate 

pursuant to section 551 of the Bankruptcy Code shall be pari passu with or senior to the Prepetition 

ABL/FILO Liens or the Adequate Protection Liens. 

iii. Adequate Protection Superpriority Claims. 

(i) Prepetition ABL Superpriority Claim.  Subject and subordinate to the Carve-

Out, as further adequate protection of the interests of the Prepetition ABL Secured Parties in the 

Prepetition Collateral, to the extent of any Diminution in Value of such interests in the Prepetition 

Collateral, the Prepetition Administrative Agent, on behalf of itself and the Prepetition ABL 

Secured Parties, is hereby granted pursuant to section 507(b) of the Bankruptcy Code, an allowed 
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superpriority administrative expense claim in each of the Chapter 11 Cases and any Successor 

Cases (the “Prepetition ABL Superpriority Claim”). 

(ii) Prepetition FILO Superpriority Claim.  Subject and subordinate to the 

Carve-Out, as further adequate protection of the interests of the Prepetition FILO Secured Parties 

in the Prepetition Collateral, to the extent of any Diminution in Value of such interests in the 

Prepetition Collateral, the Prepetition FILO Agent, on behalf of itself and the Prepetition FILO 

Secured Parties, is hereby granted pursuant to section 507(b) of the Bankruptcy Code, an allowed 

superpriority administrative expense claim in each of the Chapter 11 Cases and any Successor 

Cases (the “Prepetition FILO Superpriority Claim”). 

(iii) Prepetition Notes Superpriority Claim.  Subject and subordinate to the 

Carve-Out, as further adequate protection of the interests of the Prepetition Notes Secured Parties 

in the Prepetition Collateral, to the extent of any Diminution in Value of such interests in the 

Prepetition Notes Priority Collateral, the Prepetition Notes Agent, on behalf of itself and the 

Prepetition Notes Secured Parties, is hereby granted pursuant to section 507(b) of the Bankruptcy 

Code, an allowed superpriority administrative expense claim in each of the Chapter 11 Cases and 

any Successor Cases (the “Prepetition Notes Superpriority Claim,” and together with the 

Prepetition ABL Superpriority Claim and the Prepetition FILO Superpriority Claim, the 

“Adequate Protection Superpriority Claims”). 

(iv) Priority of Adequate Protection Superpriority Claims.  Except as set forth 

herein (including with respect to the Carve-Out), the Adequate Protection Superpriority Claims 

shall have priority over all administrative expense claims and unsecured claims against the Debtors 

or their estates, now existing or hereafter arising, of any kind or nature whatsoever, including 

administrative expenses of the kinds specified in or ordered pursuant to sections 105, 326, 328, 

Case 24-10719-JKS    Doc 17-1    Filed 04/08/24    Page 32 of 85



 

32 
 
  

330, 331, 503(a), 503(b), 507(a), 506(c) (subject to entry of the Final Order), 507(b), 546(c), 

546(d), 726, 1113, and 1114 of the Bankruptcy Code.  The Adequate Protection Superpriority 

Claims shall be subject to the Carve-Out and the order of priority set forth in Exhibit A hereto.  

(v) Additional Adequate Protection for Prepetition ABL Secured Parties.  As 

further adequate protection, the Debtors shall pay the following: (a) interest on the Prepetition 

ABL Secured Obligations at the [default] rate due under the Prepetition ABL/FILO Documents, 

payable in cash (but subject to the Challenge rights to the extent preserved in Paragraph 45 below), 

(b) immediately upon entry of this Interim Order, the reasonable and documented fees, out-of-

pocket fees and expenses, and disbursements (including the reasonable and documented fees, out-

of-pocket fees and expenses, and disbursements of counsel, financial advisors, auditors, third-party 

consultants, and other vendors) incurred by the Prepetition Administrative Agent arising prior to 

the Petition Date and reimbursable under the Prepetition ABL/FILO Documents (the “ABL 

Advisor Prepetition Fees and Expenses”), including, without limitation, the fees and expenses of 

Sidley Austin LLP, [Delaware counsel TBD], and FTI Consulting, Inc. and any successors thereto 

(collectively, the “Prepetition Administrative Agent Advisors”), (c) subject to the procedures set 

forth in Paragraph 39, in accordance with this Interim Order, the reasonable and documented fees, 

out-of-pocket fees and expenses, and disbursements (including the reasonable and documented 

fees, out-of-pocket fees and expenses, and disbursements of counsel, financial advisors, auditors, 

third-party consultants, and other vendors) incurred by the Prepetition Administrative Agent on 

and subsequent to the Petition Date and reimbursable under the Prepetition ABL/FILO Documents, 

including the fees and expenses of the Prepetition Administrative Agent Advisors, subject to the 

procedures set forth in Paragraph 39 hereto, and (d) the Prepetition ABL Secured Obligations 

(other than professional fees) in accordance with Paragraph 25 of this Interim Order.     
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(vi) Additional Adequate Protection for Prepetition FILO Secured Parties.  

Subject to the Carve-Out, as further adequate protection, in accordance with this Interim Order, 

the Debtors shall (a) pay in cash all interest on the Prepetition FILO Secured Obligations at the 

[default] rate due under the Prepetition ABL/FILO Documents (but subject to the Challenge rights 

to the extent preserved in Paragraph 45 below), (b) immediately upon entry of this Interim Order, 

the reasonable and documented fees, out-of-pocket fees and expenses, and disbursements 

(including the reasonable and documented fees, out-of-pocket fees and expenses, and 

disbursements of counsel, financial advisors, auditors, third-party consultants, and other vendors) 

incurred by the Prepetition Administrative Agent arising prior to the Petition Date and 

reimbursable under the Prepetition ABL/FILO Documents, including, without limitation, the fees 

and expenses of Proskauer Rose LLP, Landis Rath & Cobb LLP, and M3 Partners, LP, and any 

real estate advisor (the “Prepetition FILO Agent Advisors”), and (c) pay in cash the reasonable 

and documented fees, out-of-pocket fees and expenses, and disbursements (including the 

reasonable and documented fees, out-of-pocket fees and expenses, and disbursements of counsel, 

financial advisors, auditors, third-party consultants, and other vendors) incurred by the Prepetition 

FILO Agent and Prepetition FILO Lenders on, prior to, and subsequent to the Petition Date and 

reimbursable under the Prepetition ABL/FILO Documents, subject to the procedures set forth in 

Paragraph 39 of this Interim Order. 

(vii) Additional Adequate Protection for Prepetition Notes Secured Parties.  

Subject to the Carve-Out, as further adequate protection, the Debtors shall establish the Notes 

Reserve (as defined below) for the proceeds of Prepetition Notes Priority Collateral and 

Postpetition Notes Priority Collateral. 
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(viii) Adequate Protection Reservation.  Subject to the Carve-Out, nothing herein 

shall impair or modify the application of section 507(b) of the Bankruptcy Code in the event that 

the adequate protection provided to the Prepetition Secured Parties hereunder is insufficient to 

compensate for any Diminution in Value of their respective interests in the Prepetition Collateral 

during the Chapter 11 Cases or any Successor Cases.  The receipt by the Prepetition Secured 

Parties of the adequate protection provided herein shall not be deemed an admission that the 

interests of the Prepetition Secured Parties are adequately protected.  Further, this Interim Order 

shall not prejudice or limit the rights of the Prepetition Secured Parties to seek additional relief 

with respect to the use of Cash Collateral or for additional adequate protection. 

Provisions Common to DIP Financing and Use of Cash Collateral 

15. Amendment of the DIP Documents.   The Debtors and the DIP Agent and 

Required DIP Lenders (or as otherwise provided in the DIP Documents) may enter into one or 

more amendments, waivers, consents, or other modifications to and under the DIP Documents, in 

each case in accordance with the terms of the applicable DIP Documents and in such form as the 

Debtors and the Required DIP Lenders (or as otherwise provided in the DIP Documents) agree 

and no further approval of this Court shall be required for any amendment, waiver, consent, or 

other modification to and under the DIP Documents (and any fees paid in connection therewith) 

that does not materially and adversely affect the Debtors or the Prepetition ABL Secured Parties 

or (A) which does not (i) shorten the maturity of the DIP Facility, (ii) increase the principal amount 

of, the rate of interest on, priority of, or the fees payable in connection with the DIP Facility, or 

(iii) change any event of default, add any covenants, or amend the covenants to be materially more 

restrictive or (B) which is (i) immaterial or non-adverse to the Debtors and the Prepetition ABL 

Secured Parties and (ii) in accordance with the DIP Documents; provided, however, any such 
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amendment, waiver, consent, or other modification shall be filed with the Court and served by the 

Debtors on the U.S. Trustee, counsel to the Committee, counsel to the Prepetition Administrative 

Agent, and counsel to the Prepetition Notes Agent two days in advance of its effectiveness, to the 

extent reasonably practicable.  No consent to any such amendment, waiver, consent, or 

modification shall be implied by any action, inaction, or acquiescence of the DIP Secured Parties.    

16. Approved Budget. 

(i) Attached to this Interim Order as Exhibit B is a 13-week budget approved 

by the DIP Agent, Required DIP Lenders, and Prepetition FILO Agent, and reasonably acceptable 

to the Prepetition Administrative Agent, which sets forth, among other things, projected cash 

receipts and cash disbursements (the “Approved Budget”).  Commencing at 5:00 P.M. (Eastern 

Time) on each Thursday beginning with the week of April 14, 2024, and continuing at 5:00 P.M. 

(Eastern Time) on each Thursday of every second calendar week thereafter, the Debtors shall 

deliver to the DIP Agent, the Prepetition FILO Agent, and the Prepetition Administrative Agent 

an updated budget, and if such updated budget is in form and substance satisfactory to the DIP 

Agent and Required DIP Lenders, and reasonably satisfactory to the Prepetition Administrative 

Agent, it shall become the “Approved Budget” for purposes of the DIP Documents, the DIP Order, 

and to the extent such updated budget is not satisfactory to the DIP Agent, the previous Approve 

Budget shall continue to be the “Approved Budget.”  Any amendments, supplements or 

modifications to the Approved Budget or a Variance Report (as defined below) shall be subject to 

the prior written approval of the DIP Agent (acting at the direction of the Required DIP Lenders), 

and the reasonable approval of the Prepetition Administrative Agent prior to the implementation 

thereof.  Upon the prior written consent of the DIP Agent, and the reasonable approval of the 

Prepetition Administrative Agent, to a proposed updated budget, or an amendment, supplement 
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or modification to the Approved Budget or a Variance Report, such proposed updated budget, 

amendment, supplement or modification shall be effective.  Until any such updated budget, 

amendment, supplement or modification has been affirmatively approved (as provided in the 

immediately preceding sentence), the Debtors shall be subject to and be governed by the terms of 

the Approved Budget then in effect.  Any such Approved Budgets shall be served on the U.S. 

Trustee and counsel to the Committee.  

(ii) The Approved Budget is approved on an interim basis.  The proceeds of the 

DIP Facility and Cash Collateral under this Interim Order shall be used by the Debtors solely in 

accordance with the Approved Budget (subject to Permitted Variances), this Interim Order and 

the DIP Documents. 

(iii) Other than with respect to the Carve-Out, and except as provided in 

Paragraphs 32 through 36(ii), none of the DIP Secured Parties’ and the Prepetition ABL/FILO 

Secured Parties’ consent (deemed or otherwise) to, or acknowledgement of, the Approved Budget 

shall be construed as consent to use the proceeds of the DIP Facility or Cash Collateral beyond 

the Maturity Date of the DIP Facility or the occurrence of the Termination Date, regardless of 

whether the aggregate funds shown on the Approved Budget have been expended. 

(iv) Notwithstanding anything to the contrary herein, the Debtors shall pay the 

fees, costs and expenses of the DIP Professionals, the Prepetition Administrative Agent Advisors, 

and the Prepetition ABL/FILO Secured Parties in accordance with the DIP Documents and this 

Interim Order without reference to the Approved Budget. 

17. Budget Reporting.  The Debtors shall at all times comply with the Approved 

Budget.  By not later than 5:00 p.m. (Eastern Time) on Thursday, April 11, 2024 (which shall not 

be a Testing Date, as defined below), and no later than 5:00 p.m. (Eastern Time) on each Thursday 
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thereafter (each, a “Testing Date”), the Debtors shall deliver to the DIP Agent, Prepetition FILO 

Agent, and Prepetition Administrative Agent, Prepetition Notes Agent, counsel to the Committee, 

and the U.S. Trustee, a variance report for the applicable Testing Period (as defined below) in form 

and detail consistent to such prepetition reporting and reasonably acceptable to the DIP Agent and 

Prepetition FILO Agent (a “Variance Report”) showing comparisons of (a) aggregate actual cash 

receipts since the Petition Date and for the Testing Period then most recently ended on a line by 

line basis, compared to the aggregate projected cash receipts of the Debtors since the Petition Date 

on a line by line basis and for such Testing Period as set forth in the Approved Budget (any such 

difference on an aggregate basis, a “Receipts Variance”) and (b) actual cash disbursements on a 

line by line basis of the Debtors since the Petition Date and for such Testing Period compared to 

the projected cumulative cash disbursements on a line by line basis since the Petition Date and for 

such Testing Period as set forth in the Approved Budget (any such difference on an aggregate basis, 

a “Disbursements Variance” and together with the Receipts Variance, a “Variance”).  Each 

Variance Report shall indicate whether there are any adverse variances that exceed the Permitted 

Variances (as defined below) and shall provide a written explanation for such variances.  

“Permitted Variances” shall mean, as of the applicable Testing Date, (i) for the first two full 

calendar weeks following the Petition Date, a cumulative Receipts Variance up to 12.5% or a 

cumulative Disbursements Variance up to 12.5% on an aggregate basis contained in the Approved 

Budget (excluding professional fees and payments made pursuant to Paragraph 25 of this Interim 

Order); (ii) for the first three full calendar weeks following the Petition Date, a cumulative Receipts 

Variance up to 12.5% or a cumulative Disbursements Variance up to 12.5% on an aggregate basis 

contained in the Approved Budget (excluding professional fees and payments made pursuant to 

Paragraph 25 of this Interim Order); (iii) for the first four full calendar weeks (on a Saturday to 
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Friday basis, but including the period from the Petition Date through the following Friday) 

following the Petition Date (the “Initial Full Testing Period”), and each consecutive four-week 

period ending on a Saturday following the Initial Full Testing Period, a cumulative Receipts 

Variance up to 12.5% or a cumulative Disbursements Variance up to 12.5% on an aggregate basis 

contained in the Approved Budget (excluding professional fees) (the two, three, and four-week 

periods set forth in these clauses (i)–(iii), each, a “Testing Period”).  Each Testing Period shall 

begin on a Saturday and end on the following Friday.  The Testing Period with respect to any 

Testing Date shall be the Testing Period most recently ended as of such Testing Date.  

18. Additional Reporting.  The Debtors shall deliver to the DIP Agent and 

Prepetition Administrative Agent each of the reports and other information set forth in Section 7.1 

of the DIP Credit Agreement within the timeframe set forth therein, in form and detail reasonably 

acceptable to the DIP Agent.  The Debtors shall also make the Debtor Professionals and their other 

advisors available upon reasonable notice, for in-person, telephonic or virtual meetings to update 

the DIP Agent and Prepetition Administrative Agent and their advisors on all matters affecting the 

Debtors and the Chapter 11 Cases, including with respect to (i) the status and results of store 

closing sales, and (ii) the efforts to market and sell DIP Collateral, including owned and leased real 

estate.  The Debtors shall provide the Prepetition Administrative Agent with the same reporting 

provided to the DIP Agent contemporaneously with such reporting provided to the DIP Agent. 

19. Modification of Automatic Stay.  The automatic stay imposed under section 

362 of the Bankruptcy Code is hereby modified and vacated to the extent necessary to permit the 

Debtors, the DIP Secured Parties, and the Prepetition ABL/FILO Secured Parties to accomplish 

the transactions contemplated by this Interim Order, including to:  (a) permit the Debtors to grant 

the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Liens, and the Adequate 
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Protection Superpriority Claims; (b) permit the Debtors to perform such acts as the DIP Agent or 

Prepetition Administrative Agent may reasonably request to assure the perfection and priority of 

the liens granted herein; (c) permit the Debtors to incur all liabilities and obligations to the DIP 

Secured Parties and the Prepetition ABL/FILO Secured Parties under this Interim Order and the 

DIP Documents; and (d) authorize the Debtors to pay, and the DIP Secured Parties and the 

Prepetition ABL/FILO Secured Parties to retain and apply, payments made in accordance with the 

terms of this Interim Order. 

20. Perfection of DIP Liens and Adequate Protection Liens.  This Interim Order 

shall be sufficient and conclusive evidence of the creation, validity, perfection, and priority of all 

liens granted herein, including the DIP Liens and the Adequate Protection Liens, without the 

necessity of filing or recording any financing statement, mortgage, deed of trust, notice, or other 

instrument or document which may otherwise be required under the law or regulation of any 

jurisdiction or the taking of any other action (including, for the avoidance of doubt, entering into 

any deposit account control agreement) to validate or perfect (in accordance with applicable non-

bankruptcy law) the DIP Liens and the Adequate Protection Liens or to entitle the DIP Secured 

Parties and the Prepetition Secured Parties to the priorities granted herein.  Notwithstanding the 

foregoing, the DIP Agent and the Prepetition Agents (for the benefit of the DIP Secured Parties 

and the Prepetition Secured Parties, respectively) are authorized, but not required, to file, as each 

deems necessary or advisable, such financing statements, security agreements, mortgages, notices 

of liens and other similar documents to perfect in accordance with applicable non-bankruptcy law 

or to otherwise evidence the DIP Liens and the Adequate Protection Liens, and all such financing 

statements, mortgages, notices and other documents shall be deemed to have been filed or recorded 

as of the Petition Date; provided, however, that no such filing or recordation shall be necessary or 
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required in order to create or perfect the DIP Liens or the Adequate Protection Liens.  The Debtors 

are authorized and directed to execute and deliver promptly upon demand to the DIP Agent and 

the Prepetition Agents all such financing statements, mortgages, notices and other documents as 

each may reasonably request.  The DIP Agent and the Prepetition Agents may each, in its 

discretion, file a photocopy of this Interim Order as a financing statement with any filing or 

recording office or with any registry of deeds or similar office in addition to or in lieu of such 

financing statements, notices of lien or similar instruments.  To the extent that either Prepetition 

Agent is, with respect to the DIP Collateral, the secured party under any security agreement, 

mortgage, leasehold mortgage, landlord waiver, credit card processor notices or agreements, bailee 

letters, custom broker agreements, financing statement, account control agreements or any other 

Prepetition Credit Documents or is listed as loss payee, lenders’ loss payee or additional insured 

under any of the Debtors’ insurance policies, the DIP Agent (for the benefit of the DIP Secured 

Parties) shall also be deemed to be the secured party or mortgagee, as applicable, under such 

documents or to be the loss payee or additional insured, as applicable.  The Prepetition Agents 

shall act as agent for the DIP Secured Parties solely for purposes of perfecting the DIP Secured 

Parties’ liens on all DIP Collateral that, without giving effect to the Bankruptcy Code and this 

Interim Order, is of a type such that perfection of a lien therein may be accomplished only by 

possession or control by a secured party (including any deposit account control agreement), and 

all of the Prepetition Agents’ respective rights in such DIP Collateral (other than, with respect to 

the Prepetition Administrative Agent, the Prepetition ABL Priority Collateral and the Postpetition 

ABL Priority Collateral and, with respect to the Prepetition Notes Agent, the Prepetition Notes 

Priority Collateral and the Postpetition Notes Priority Collateral) shall inure to the benefit of and 

be exercisable exclusively by the DIP Agent until the DIP Obligations have been repaid in full in 
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cash; provided, that the DIP Agent may, except with respect to the Prepetition ABL Priority 

Collateral, the Postpetition ABL Priority Collateral, the Prepetition Notes Priority Collateral, and 

the Postpetition Notes Priority Collateral, in its sole discretion, require the Debtors to (and the 

Debtors shall) use commercially reasonable efforts to provide the DIP Agent with such possession 

or control as is necessary to perfect the DIP Obligations and DIP Liens.  Notwithstanding the 

foregoing, and subject to entry of the Final Order, in the event any of the Chapter 11 Cases or 

Successor Cases are dismissed prior to the Payment in Full of the DIP Obligations, such order 

dismissing any Chapter 11 Cases or Successor Cases shall not be effective for five (5) business 

days to permit the DIP Agent and the Prepetition Agents to enter into any agreements or file any 

documents (including credit agreements, financing statements, mortgages, or other notices or 

documents) evidencing the DIP Obligations and the perfection and priority of the DIP Liens and 

Adequate Protection Liens, and during such period, the Debtors shall comply with all reasonable 

requests of the DIP Agent and the Prepetition Agents to ensure the perfection of the DIP Liens and 

the Adequate Protection Liens, as applicable.  

21. Access to Books and Records.  The Debtors will (i) maintain books, records, 

and accounts to the extent and as required by the DIP Documents, (ii) cooperate with, consult with, 

and provide to the DIP Secured Parties and the Prepetition ABL/FILO Secured Parties, all such 

information and documents that any or all of the Debtors are obligated to provide under the DIP 

Documents or the provisions of this Interim Order, or the Prepetition ABL/FILO Documents, as 

applicable or as otherwise reasonably requested by the DIP Secured Parties or the Prepetition 

ABL/FILO Secured Parties, (iii) during normal business hours, upon reasonable advance notice, 

permit consultants, advisors and other representatives (including third party representatives) of the 

DIP Secured Parties and the Prepetition ABL/FILO Secured Parties to visit and inspect any of the 
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Debtors’ respective properties, to examine and make abstracts or copies from any of their 

respective books and records, to conduct a collateral audit and analysis of their respective 

inventory and accounts, to tour the Debtors’ business premises and other properties, and to discuss, 

and provide advice with respect to, their respective senior management independent public 

accountants to the extent required by the DIP Documents or the Prepetition ABL/FILO Documents, 

and (iv) permit the DIP Secured Parties, the Prepetition ABL/FILO Secured Parties, and their 

consultants, advisors and other representatives, to consult with the Debtors’ management and 

advisors on matters concerning the Debtors’ businesses, financial condition, operations and assets, 

as provided for in the DIP Documents. 

22. Proceeds of Subsequent Financing.  If the Debtors, any trustee, any 

examiner with expanded powers, or any responsible officer subsequently appointed in these 

Chapter 11 Cases or any Successor Cases, shall obtain credit or incur debt pursuant to Bankruptcy 

Code sections 364(b), 364(c) or 364(d) or in violation of the DIP Documents at any time prior to 

the Payment in Full of all DIP Obligations and the termination of the DIP Lenders’ obligation to 

extend credit under the DIP Facility, including subsequent to the confirmation of any plan with 

respect to any or all of the Debtors and the Debtors’ Estates, then all cash proceeds derived from 

such credit or debt shall immediately be turned over to the DIP Agent (for the benefit of the DIP 

Secured Parties) to be distributed in accordance with this Interim Order and the DIP Documents.  

For the avoidance of doubt, if the Debtors, any trustee, any examiner with expanded powers, or 

any responsible officer subsequently appointed in the Chapter 11 Cases, or any Successor Cases, 

shall obtain credit or incur debt (other than the DIP Facility) pursuant to Bankruptcy Code section 

364(d) at any time prior to the Payment in Full of the Prepetition ABL/FILO Secured Obligations, 
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the Prepetition ABL/FILO Parties’ rights to object to the Debtors’ use of Cash Collateral and assert 

a lack of adequate protection shall be fully preserved. 

23. Cash Management.  The Debtors shall maintain their cash management 

system consistent with the terms and conditions of any interim and/or final order granting the 

Debtors authorization to continue their cash management systems and certain related relief (as 

amended, supplemented or otherwise modified, the “Cash Management Order”), the DIP 

Documents, and this Interim Order unless such cash management system is modified with the 

written consent of the DIP Agent, the Prepetition Administrative Agent, and the Prepetition FILO 

Agent (such consents not to be unreasonably withheld) or modified as a result of entry of any order 

by the Court. 

24. Maintenance of DIP Collateral.  Until the Payment in Full of all DIP 

Obligations, the Payment in Full of all Prepetition ABL/FILO Secured Obligations, and the 

termination of the DIP Lenders’ obligation to extend credit under the DIP Facility, the Debtors 

shall: (a) insure the DIP Collateral as required under the DIP Documents or the Prepetition Credit 

Documents, as applicable; and (b) maintain the cash management system consistent with the terms 

and conditions of the Cash Management Order and the DIP Documents unless such cash 

management system is modified with the consent of the DIP Agent, the Prepetition Administrative 

Agent, and the Prepetition FILO Agent (such consents not to be unreasonably withheld) or 

modified as a result of entry of any order by the Court. 

25. Weekly True-Up and Application of DIP Collateral Proceeds.  Subject to the 

Carve-Out, commencing with the week ended April 12th and each week thereafter, the Debtors 

shall remit the [Net Cash Proceeds or Extraordinary Receipts (each as defined in the DIP Credit 

Agreement)] of (a) Prepetition ABL Priority Collateral and Postpetition ABL Priority Collateral 
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to (i) the Prepetition Administrative Agent for application in accordance with Section 10.3 of the 

Prepetition Credit Agreement, the waterfall in Exhibit A of this Interim Order until Payment in 

Full of the Prepetition ABL Secured Obligations, (ii) thereafter, the DIP Agent for application in 

accordance with Section 10.3 of the DIP Credit Agreement and the waterfall in Exhibit A of this 

Interim Order until Payment in Full of the DIP Obligations, and (iii) thereafter, the Prepetition 

FILO Agent for application in accordance with Section 10.3 of the Prepetition Credit Agreement 

and the waterfall in Exhibit A of this Interim Order until Payment in Full of the Prepetition FILO 

Secured Obligations, and (iv) thereafter, to the Debtors’ Estates; (b) Postpetition DIP Collateral (i) 

to the DIP Agent for application in accordance with the waterfall in Exhibit A of this Interim 

Order until Payment in Full of the DIP Obligations, and (ii) thereafter, to the Debtors’ Estates[, 

provided that to the extent any proceeds of Non-Operating Asset Sale (as set forth on the Approved 

Budget) are received prior to the date reflected for such receipt in the Approved Budget, such 

proceeds may be segregated in a reserve, in which case they will not be subject to the provisions 

of this paragraph (and will not be available for use by the Debtors) until they are released from 

such reserve]; and (c) the PropCo Priority Collateral (i) to the Prepetition PropCo Lender for 

application in accordance with Section 3 of the PropCo Note and the waterfall in Exhibit A of this 

Interim Order until payment in full of the obligations under the PropCo Note, (ii) thereafter, the 

DIP Agent for application in accordance with Section 10.3 of the DIP Credit Agreement and the 

waterfall in Exhibit A of this Interim Order, and (iii) thereafter, to the Debtors’ Estates.  The 

distributions in clauses (a) through (c) above shall be subject only to the Carve-Out (including the 

Pre-Carve Out Trigger Notice Reserve Account), and the Debtors maintaining a minimum cash 

balance (exclusive of the proceeds of Prepetition Notes Priority Collateral, Postpetition Notes 

Priority Collateral, and PropCo Priority Collateral, and the adequate assurance utility account) of 
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(i) $15 million as of any Friday on or prior to May 31, 2024 and (ii) $10 million as of each Friday 

thereafter (the amount of such excess, the “Weekly True-Up”, which minimum cash balance shall 

be reflected as a separate line item on the Approved Budget); provided, however that there shall 

be no Weekly True-Up with respect to the New Money Amount until the first Friday to occur after 

June 1, 2024. 

26. Milestones. As a condition to the DIP Facility and the use of Cash 

Collateral, the Debtors have agreed to the milestones set forth on Exhibit B hereto (the 

“Milestones”).  For the avoidance of doubt, unless extended or waived in writing (email being 

sufficient) by the DIP Agent (at the direction of the Required DIP Lenders in their sole discretion), 

the failure of the Debtors to meet the Milestones by the applicable specified deadlines set forth 

therefor shall constitute an “Event of Default” and a Termination Event under the DIP Documents 

and this Interim Order.     

27. Termination Date.  On the Termination Date (as defined below), all DIP 

Obligations shall be immediately due and payable, and the Prepetition ABL/FILO Secured Parties’ 

consent to use of Cash Collateral shall terminate, and all commitments to extend credit under the 

DIP Facility will terminate.  

28. Termination Events.  

(i) Until the DIP Obligations are Paid in Full and all commitments 

thereunder are terminated (the “DIP Repayment”), the occurrence and continuation of any of the 

following events, unless waived by the Required DIP Lenders (or as otherwise provided in the DIP 

Documents) in writing (which may be by electronic mail) and in accordance with the terms of the 

DIP Documents, shall constitute an event of default (collectively, the “Termination Events”):  the 
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occurrence and continuation of any “Event of Default” under, and as defined in, the DIP Credit 

Agreement or any other DIP Documents. 

(ii) Exercise of Remedies. Upon the occurrence and during the 

continuation of a Termination Event, notwithstanding the provisions of section 362 of the 

Bankruptcy Code, without any application, motion or notice to, hearing before, or order from the 

Bankruptcy Court, subject only to the terms of this Interim Order: (a) the DIP Agent (at the 

direction of the Required DIP Lenders or as otherwise provided in the DIP Documents) may send 

a written notice to the Debtors, counsel to the Committee (if appointed), counsel to each of the 

Prepetition Agents, and the U.S. Trustee (any such declaration shall be referred to herein as a 

“Termination Declaration”), which shall be filed on the docket of the Chapter 11 Cases, declaring 

(1) all DIP Obligations owing under the DIP Documents to be immediately due and payable, (2) the 

commitment of each DIP Lender to make loans under the DIP Facility to be terminated, whereupon 

such commitments and obligation shall be terminated to the extent any such commitment remains 

under the DIP Facility, (3) the termination of the DIP Facility and the DIP Documents as to any 

future liability or obligation of the DIP Secured Parties, but without affecting any of the DIP Liens 

or the DIP Obligations, and (4) the application of the Carve-Out has occurred following the 

delivery of the Carve-Out Trigger Notice (as defined below) to the Borrower; (b) interest, 

including, where applicable, default interest, shall accrue and be paid as set forth in the DIP 

Documents; (c) the DIP Agent (with the consent or at the direction of the Required DIP Lenders) 

may declare a termination, reduction, or restriction on the ability of the Debtors to use Cash 

Collateral, other than to pay expenses set forth in the Approved Budget that are necessary to avoid 

immediate and irreparable harm to the Estates; and (d) subject to paragraph 34 hereof, the DIP 

Agent shall be entitled to enforce any and all remedies provided under the DIP Documents and 
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this Interim Order.  The earliest date on which a Termination Declaration is delivered by the DIP 

Agent (at the direction of the Required DIP Lenders) and filed on the Docket shall be referred to 

herein as the “Termination Date.”  Following a Termination Date, neither the DIP Secured Parties 

nor the Prepetition ABL/FILO Secured Parties shall be required to consent to the use of any Cash 

Collateral or provide any loans or other financial accommodations under the DIP Facility.  The 

Termination Declaration shall be given by electronic mail (or other electronic means) to counsel 

to the Debtors, counsel to the Committee (if appointed), counsel to each of the Prepetition Agents, 

counsel to the Prepetition PropCo Lender, and the U.S. Trustee. 

29. No Waiver by Failure to Seek Relief.  The rights and remedies of the DIP 

Secured Parties and the Prepetition ABL/FILO Secured Parties are cumulative and not exclusive 

of any rights or remedies that the DIP Secured Parties or the Prepetition ABL/FILO Secured Parties 

may have under the DIP Documents, the Prepetition ABL/FILO Documents, applicable law, or 

otherwise.  The failure or delay on the part of any of the DIP Secured Parties or the Prepetition 

ABL/FILO Secured Parties to seek relief or otherwise exercise their rights and remedies under this 

Interim Order, the DIP Documents, the Prepetition ABL/FILO Documents, or applicable law, as 

the case may be, shall not constitute a waiver of any of their respective rights or be deemed to be 

an admission that no Event of Default has occurred.  No delay on the part of any party in the 

exercise of any right or remedy under this Interim Order, the DIP Documents, or the Prepetition 

ABL/FILO Documents shall preclude any other or further exercise of any such right or remedy or 

the exercise of any other right or remedy.  Except as expressly set forth herein, none of the rights 

or remedies of any party under this Interim Order, the DIP Documents, or the Prepetition 

ABL/FILO Documents shall be deemed to have been amended, modified, suspended, or waived 

unless such amendment, modification, suspension, or waiver is express, in writing and signed by 
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the requisite parties under the DIP Documents and the requisite parties under the Prepetition 

ABL/FILO Documents, as applicable.  No consents required hereunder by any of the DIP Secured 

Parties or the Prepetition ABL/FILO Secured Parties shall be implied by any inaction or 

acquiescence by any of the DIP Secured Parties or the Prepetition ABL/FILO Secured Parties (as 

applicable). 

30. Emergency Hearing.  Upon the delivery of a Termination Declaration, the 

Debtors, the Prepetition Administrative Agent, the Prepetition FILO Agent, the Prepetition Notes 

Agent, the Committee (if any), and the U.S. Trustee consent to, and may seek, an emergency 

hearing (an “Emergency Hearing”) during the three (3) business days following the date a 

Termination Declaration is delivered (such three (3) business day period, the “Remedies Notice 

Period”) solely to consider whether an Event of Default has occurred and is continuing.  During 

the Remedies Notice Period, the Debtors shall continue to have the right to use Cash Collateral in 

accordance with the terms of this Interim Order, solely to pay necessary expenses set forth in the 

Approved Budget to avoid immediate and irreparable harm to the Estates.  At the end of the 

Remedies Notice Period, unless the Bankruptcy Court has entered an order to the contrary, the 

Debtors’ right to use Cash Collateral shall immediately cease, unless otherwise provided herein, 

and the DIP Agent and DIP Lenders shall have the rights set forth in paragraphs 33 through 35 

below. 

31. Enforcement of Remedies:  The DIP Agent shall not be required to seek or 

obtain relief from the automatic stay under section 362 of the Bankruptcy Code to enforce any of 

its remedies under the DIP Documents or this Interim Order.  The automatic stay imposed by 

section 362 of the Bankruptcy Code is hereby modified and vacated to the extent necessary to 

permit the DIP Agent and the DIP Secured Parties, without any application, motion or notice to, 
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hearing before, or order from the Bankruptcy Court, except to the extent otherwise provided in this 

Interim Order, to take any action authorized or contemplated by this Interim Order or the DIP 

Documents, including, but not limited to, foreclosing on the DIP Collateral under applicable 

nonbankruptcy law; provided, however, that the Debtors, the Committee, the Prepetition Agents, 

and/or the U.S. Trustee shall have the burden of proof at any Emergency Hearing or any other 

hearing to reimpose or continue the automatic stay as provided for herein; and provided further 

that this Court shall retain exclusive jurisdiction to hear and resolve any disputes and enter any 

orders required by the provisions of this paragraph relating to the application, reimposition, or 

continuance of the automatic stay as provided hereunder. 

32. Certain Rights and Remedies Following Termination Date.  Following a 

Termination Date and the expiration of the Remedies Notice Period, the DIP Agent shall be entitled 

to (i) exercise all rights and remedies in accordance with the DIP Documents, this Interim Order, 

the AAL, the Intercreditor Agreement, and applicable law and shall be permitted to satisfy the 

relevant DIP Obligations and DIP Superpriority Claims, to be applied in accordance with the 

priorities set forth in Exhibit A, and (ii) except as otherwise ordered by the Court: (a) the Debtors 

are hereby authorized and directed to, with the exclusion of the Carve-Out, remit to the DIP Agent 

(for the benefit of the DIP Secured Parties and Prepetition Secured Parties) one-hundred percent 

(100%) of all collections, remittances, and proceeds of the DIP Collateral (other than the 

Prepetition ABL Priority Collateral, the Postpetition ABL Priority Collateral, the Prepetition Notes 

Priority Collateral, the Postpetition Notes Priority Collateral, and the PropCo Priority Collateral) 

in accordance with the DIP Documents and this Interim Order; (b) the DIP Agent (at the direction 

of the Required DIP Lenders or as otherwise provided in the DIP Documents) may direct the 

Debtors (and the Debtors shall comply with such direction) to, (i) sell or otherwise dispose of all 
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or any portion of the DIP Collateral (or any other property of the Debtors to the extent a lien is not 

permitted by law to attach to such property, the proceeds which are DIP Collateral), subject to 

(1) the consent of the Prepetition Administrative with respect to the Prepetition ABL Priority 

Collateral and Postpetition ABL Priority Collateral, (2) the consent of the Prepetition Notes Agent 

with respect to the Prepetition Notes Priority Collateral and Postpetition Notes Priority Collateral, 

and (3) the consent of the Prepetition PropCo Lender with respect to the Propco Priority Collateral, 

pursuant to section 363 (or any other applicable provision) of the Bankruptcy Code on terms and 

conditions pursuant to sections 363, 365, and other applicable provisions of the Bankruptcy Code, 

and (ii) assume and assign any lease or executory contract included in the DIP Collateral to the 

DIP Agent’s designees in accordance with and subject to section 365 of the Bankruptcy Code; (c) 

the DIP Agent (at the direction of the Required DIP Lenders) may direct the Debtors to (and the 

Debtors shall comply with such direction to) dispose of or liquidate the DIP Collateral (or any 

other property of the Debtors to the extent a lien is not permitted by law to attach to such property, 

the proceeds which are DIP Collateral), subject to (1) the consent of the Prepetition Administrative 

Agent with respect to the Prepetition ABL Priority Collateral and Postpetition ABL Priority 

Collateral, (2) the consent of the Prepetition Notes Agent with respect to the Prepetition Notes 

Priority Collateral and Postpetition Notes Priority Collateral, and (3) the consent of the Prepetition 

PropCo Lender with respect to the PropCo Priority Collateral, via one or more sales of such DIP 

Collateral or property and/or the monetization of other DIP Collateral or property; (d) the DIP 

Agent may take any other actions or exercise any other rights or remedies permitted under this 

Interim Order, the DIP Documents, or applicable law to effect the repayment of the DIP 

Obligations, including, but not limited to, foreclosure on the DIP Collateral; (e) the DIP Agent is 

authorized to exercise all other rights and remedies provided for in the DIP Documents and under 
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applicable law, subject to (1) the rights of the Prepetition Administrative Agent with respect to the 

Prepetition ABL Priority Collateral and Postpetition ABL Priority Collateral, (2) the rights of the 

Prepetition Notes Agent with respect to the Prepetition Notes Priority Collateral and Postpetition 

Notes Priority Collateral, and (3) the rights of the Prepetition PropCo Lender with respect to the 

PropCo Priority Collateral; (f) the DIP Agent (for the benefit of the DIP Lenders) shall be 

authorized to succeed to any of the Debtors’ rights and interests under any licenses for the use of 

any intellectual property in order to complete the production and sale of any inventory with respect 

to the DIP Collateral; and (g) the Debtors shall take all action that is reasonably necessary to 

cooperate with the DIP Secured Parties in the exercise of their rights and remedies and to facilitate 

the realization of the DIP Collateral by the DIP Secured Parties and Prepetition ABL/FILO Secured 

Parties. 

33. Access to DIP Collateral.  Notwithstanding anything contained herein to the 

contrary and without limiting any other rights or remedies of the DIP Secured Parties or Prepetition 

ABL/FILO Secured Parties under this Interim Order, the DIP Documents and applicable law, after 

the occurrence of a Termination Date, and subject to Paragraph 36, for the purpose of exercising 

any remedy with respect to any of the DIP Collateral, (subject to (i) the rights of the Prepetition 

Administrative Agent with respect to the Prepetition ABL Priority Collateral and Postpetition ABL 

Priority Collateral, (ii) the rights of the Prepetition Notes Agent with respect to the Prepetition 

Notes Priority Collateral and Postpetition Notes Priority Collateral, and (iii) the rights of the 

Prepetition PropCo Lender with respect to the PropCo Priority Collateral) at the sole cost and 

expense of the Debtors (or any of each such agent’s employees, agents, consultants, contractors, 

or other professionals) (collectively, the “Enforcement Agents”), shall have the right (to be 

exercised at the direction of the Required DIP Lenders, Requisite FILO Lenders, or Requisite 
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Revolving Credit Lenders, as applicable), to: (i) enter upon, occupy, and use any real or personal 

property, fixtures, equipment, leasehold interests, or warehouse arrangements owned or leased by 

the Debtors, (ii) enter into the premises of any Debtor in connection with the orderly sale or 

disposition of the applicable DIP Collateral (including, without limitation, to complete any work 

in process), and (iii) exercise any rights of the Debtors to access the applicable DIP Collateral 

(including inventory) held by any third party; provided, however, the Enforcement Agents may 

only be permitted to do so in accordance with (a) existing rights under applicable non-bankruptcy 

law, including, without limitation, applicable leases, (b) any prepetition (and, if applicable, post-

petition) landlord waivers or consents, (c) the terms of the Intercreditor Agreement, or (d) further 

order of this Court on motion and notice appropriate under the circumstances; and (ii) use any and 

all trademarks, tradenames, copyrights, licenses, patents, equipment or any other similar assets of 

the Debtors, or assets which are owned by or subject to a lien of any third party and which are used 

by the Debtors in their businesses; provided, however, the Enforcement Agents may use such assets 

to the extent permitted by applicable non-bankruptcy law and the Intercreditor Agreement.  

Nothing contained herein shall require the Enforcement Agents to assume any lease as a condition 

to the rights afforded in this Paragraph 35.  For the avoidance of doubt, nothing in this Paragraph 

35 is intended to, and shall not in any way, modify (i) the priorities of the liens and claims set forth 

Exhibit A or (ii) the rights of the Prepetition Secured Parties set forth in the Intercreditor 

Agreement.   

36. Carve-Out.  As used in this Interim Order, the “Carve-Out” means the sum 

of (a) all fees required to be paid to the Clerk of the Court and to the Office of the U.S. Trustee 

under section 1930(a) of title 28 of the United States Code plus interest at the statutory rate 

(without regard to the notice set forth in (c) below); (b) all reasonable fees and expenses up to 
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$50,000 incurred by a trustee under section 726(b) of the Bankruptcy Code (without regard to the 

notice set forth in (c) below); (c) all unpaid fees and expenses of the Debtors or, subject to the 

Approved Budget, any Committee, [not including any restructuring, sale, success, or other 

transaction fee of any investment bankers or financial advisors (other than as approved by the DIP 

Agent)] (the “Allowed Professional Fees”) incurred by persons or firms retained by the Debtors 

pursuant to section 327, 328, or 363 of the Bankruptcy Code (the “Debtor Professionals”) and the 

Committee, if any, pursuant to section 328 or 1103 of the Bankruptcy Code (the “Committee 

Professionals” and, together with the Debtor Professionals, the “Professional Persons”) at any time 

before or on the first business day following delivery by the DIP Agent of a Carve-Out Trigger 

Notice (as defined below), whether allowed by the Court prior to or after delivery of a Carve-Out 

Trigger Notice and, with respect to Committee Professionals not to exceed the aggregate amounts 

set forth for Committee Professionals in the Approved Budget; and (d) Allowed Professional Fees 

of Debtor Professionals in an aggregate amount not to exceed $2.5 million incurred after the first 

business day following delivery by the DIP Agent of the Carve-Out Trigger Notice, to the extent 

allowed at any time, whether by interim order, procedural order, or otherwise (the amounts set 

forth in this clause (d) being the “Post-Carve-Out Trigger Notice Cap”).  For purposes of the 

foregoing, “Carve-Out Trigger Notice” shall mean a written notice delivered by email (or other 

electronic means) by the DIP Agent or ABL Agent, as applicable, to the Debtors, their restructuring 

counsel, the U.S. Trustee, and counsel to the Committee (if any), DIP Agent (if applicable), and 

Prepetition ABL Secured Parties (if applicable), which notice may be delivered by the DIP Agent, 

following the occurrence and during the continuation of an Event of Default and acceleration of 

the DIP Obligations under the DIP Credit Agreement, stating that the Post-Carve-Out Trigger 

Notice Cap has been invoked.  
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(i) Fee Estimates.  Not later than 7:00 p.m. New York time on the third business 

day of each week starting with the first full calendar week following the Petition Date, each 

Professional Person shall deliver to the Debtors a statement setting forth a good-faith estimate of 

the amount of fees and expenses (collectively, “Estimated Fees and Expenses”) incurred during 

the preceding week by such Professional Person (through Saturday of such week, the “Calculation 

Date”), along with a good-faith estimate of the cumulative total amount of unreimbursed fees and 

expenses incurred through the applicable Calculation Date and a statement of the amount of such 

fees and expenses that have been paid to date by the Debtors (each such statement, a “Weekly 

Statement”); provided, that within one business day of the occurrence of the Termination 

Declaration Date (as defined below), each Professional Person shall deliver one additional 

statement (the “Final Statement”) setting forth a good-faith estimate of the amount of fees and 

expenses incurred during the period commencing on the calendar day after the most recent 

Calculation Date for which a Weekly Statement has been delivered and concluding on the 

Termination Declaration Date (and the Debtors shall cause such Weekly Statement and Final 

Statement to be delivered on the same day received to the DIP Agent, Prepetition Administrative 

Agent, and Prepetition FILO Agent).  If any Professional Person fails to deliver a Weekly 

Statement within three calendar days after such Weekly Statement is due, such Professional 

Person’s entitlement (if any) to any funds in the Pre-Carve-Out Trigger Notice Reserve (as defined 

below) with respect to the aggregate unpaid amount of Allowed Professional Fees for the 

applicable period(s) for which such Professional Person failed to deliver a Weekly Statement 

covering such period shall be limited to the aggregate unpaid amount of Allowed Professional Fees 

included in the Approved Budget for such period for such Professional Person 
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(ii) Carve-Out Reserves.  Commencing with the week ended April 20, 2024, 

and on or before the Friday of each week thereafter, the Debtors shall utilize all cash on hand as 

of such date and any available cash thereafter held by any Debtor to fund a reserve in an amount 

equal to the greater of (x) the aggregate amount of all Estimated Fees and Expenses reflected in 

the Weekly Statement delivered on the immediately prior Wednesday to the Debtors, the DIP 

Agent, the Prepetition Administrative Agent, and the Prepetition FILO Agent, and (y) the 

aggregate amount of Allowed Professional Fees contemplated to be incurred in the Approved 

Budget during such week. The Debtors shall deposit and hold such amounts in a segregated 

account in trust (the “Pre-Carve Out Trigger Notice Reserve Account”) to pay such Allowed 

Professional Fees (the “Pre-Carve Out Trigger Notice Reserve”) prior to any and all other claims, 

and all payments of Allowed Professional fees incurred prior to the Termination Declaration Date 

shall be paid first from such Pre-Carve Out Trigger Notice Reserve Account. 

(iii) On the day on which a Carve Out Trigger Notice is properly given by the 

DIP Agent  (the “Termination Declaration Date”), the Carve Out Trigger Notice shall constitute a 

demand to the Debtors to, and the Debtors shall, utilize all cash on hand as of such date and any 

available cash thereafter held by any Debtor to fund, to the extent not already funded, (A) the Pre-

Carve Out Trigger Notice Reserve Account in an amount equal to the aggregate amount of all 

Estimated Fees and Expenses reflected in the Final Statements delivered to Debtors, the DIP Agent, 

the Prepetition Administrative Agent, and the Prepetition FILO Agent, plus the amounts set forth 

in (a)(i) and (a)(ii) of this paragraph above, and (B) after funding the Pre-Carve Out Trigger Notice 

Reserve Account, a reserve in an amount equal to the Post-Carve Out Trigger Notice Cap (the 

“Post-Carve Out Trigger Notice Reserve” and, together with the Pre-Carve Out Trigger Notice 

Reserve, the “Carve Out Reserves”) prior to any and all other claims.  The DIP Agent, Prepetition 

Case 24-10719-JKS    Doc 17-1    Filed 04/08/24    Page 56 of 85



 

56 
 
  

Administrative Agent, and Prepetition FILO Agent reserve their respective rights as to the 

allocation of proceeds used to fund the Carve-Out as among the Prepetition ABL Priority 

Collateral, Postpetition ABL Priority Collateral, Prepetition Notes Priority Collateral, and 

Postpetition Notes Priority Collateral. 

(iv) Application of Carve-Out Reserves.   

(a) All funds in the Pre-Carve-Out Trigger Notice Reserve shall be used first to 

pay the obligations set forth in clauses 35(i) through 35(iii) of the definition of Carve-Out set forth 

above (the “Pre-Carve-Out Amounts”), but not, for the avoidance of doubt, the Post-Carve-Out 

Trigger Notice Cap, until paid in full.  If the Pre-Carve-Out Trigger Notice Reserve has not been 

reduced to zero, subject to clause (c), below, all remaining funds shall be distributed first to the 

DIP Agent on account of the applicable DIP Obligations until Paid in Full, and thereafter to the 

Prepetition Secured Parties in accordance with their rights and priorities as set forth in this Interim 

Order.  

(b) All funds in the Post-Carve-Out Trigger Notice Reserve shall be used first 

to pay the obligations set forth in clause (d) of the definition of Carve-Out set forth above (the 

“Post-Carve-Out Amounts”).  If the Post-Carve-Out Trigger Notice Reserve has not been reduced 

to zero, subject to clause (d), below, all remaining funds shall be distributed first to the DIP Agent 

on account of the applicable DIP Obligations until Paid in Full, and thereafter to the Prepetition 

Secured Parties in accordance with their rights and priorities as set forth in this Interim Order. 

(c) Notwithstanding anything to the contrary in the Prepetition Credit 

Documents or this Interim Order, if either of the Carve-Out Reserves is not funded in full in the 

amounts set forth in this Paragraph 36, then, any excess funds in one of the Carve-Out Reserves 
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following the payment of the Pre-Carve-Out Amounts and Post-Carve-Out Amounts, respectively, 

shall be used to fund the other Carve-Out Reserve to the extent of any shortfall. 

(d) Notwithstanding anything to the contrary in the Prepetition Credit 

Documents or this Interim Order, following delivery of a Carve-Out Trigger Notice, the DIP Agent, 

and the Prepetition Agents shall not sweep or foreclose on cash (including cash received as a result 

of the sale or other disposition of any assets) of the Debtors until the Carve-Out Reserves have 

been fully funded, but shall have a security interest in any residual interest in the Carve-Out 

Reserves, with any excess paid as provided in Paragraphs 36(iv)(a)-(c) above. 

(e) Notwithstanding anything to the contrary in this Interim Order, (A) the 

failure of the Carve-Out Reserves to satisfy in full the Allowed Professional Fees shall not affect 

the priority of the Carve-Out with respect to any shortfall (as described below), and (B) subject to 

the limitations with respect to the DIP Agent, DIP Lenders, and Prepetition Secured Parties set 

forth in Paragraph 36(iv) above, in no way shall any Approved Budget, Carve-Out, Post-Carve-

Out Trigger Notice Cap or Carve-Out Reserves be construed as a cap or limitation on the amount 

of the Allowed Professional Fees due and payable by the Debtors.  For the avoidance of doubt and 

notwithstanding anything to the contrary in this Interim Order or in the DIP Documents, the Carve-

Out shall be senior to all liens and claims securing the DIP Obligations, the Adequate Protection 

Liens, and the DIP Superpriority Claims, and any and all other forms of adequate protection, liens, 

or claims securing the DIP Obligations or the Prepetition Secured Obligations.  

(v) No Direct Obligation To Pay Allowed Professional Fees.  None of the DIP Agent, 

DIP Lenders, or the Prepetition ABL/FILO Secured Parties shall be responsible for the payment 

or reimbursement of any fees or disbursements of any Professional Person incurred in connection 

with the Chapter 11 Cases or any Successor Cases under any chapter of the Bankruptcy 
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Code.  Nothing in this Interim Order or otherwise shall be construed to obligate the DIP Agents, 

the DIP Lenders, or the Prepetition ABL/FILO Secured Parties, in any way, to pay compensation 

to, or to reimburse expenses of, any Professional Person or to guarantee that the Debtors have 

sufficient funds to pay such compensation or reimbursement. 

(vi) Payment of Allowed Professional Fees After the Termination Declaration 

Date.  Any payment or reimbursement made on or after the occurrence of the Termination 

Declaration Date in respect of any Allowed Professional Fees shall permanently reduce the Carve-

Out on a dollar-for-dollar basis.  

37. Good Faith Under Section 364(e) of the Bankruptcy Code; No Modification 

or Stay of this Interim Order.  The DIP Secured Parties and the Prepetition ABL/FILO Secured 

Parties have acted in good faith in connection with this Interim Order and are entitled to rely upon 

the protections granted herein and by section 364(e) of the Bankruptcy Code.  Based on the 

findings set forth in this Interim Order and the record made during the Interim Hearing, and in 

accordance with section 364(e) of the Bankruptcy Code, in the event any or all of the provisions 

of this Interim Order are hereafter modified, amended or vacated by a subsequent order of this 

Court or any other court, the DIP Secured Parties and Prepetition ABL/FILO Secured Parties are 

entitled to the protections provided in section 364(e) of the Bankruptcy Code.  Any such 

modification, amendment or vacatur shall not affect the validity and enforceability of any advances 

previously made or made hereunder, or lien, claim (including the DIP Roll-Up Obligations) or 

priority authorized or created hereby. 

38. Approval of DIP Fees.  In consideration for the DIP Financing and the 

consent to the use of Cash Collateral in accordance with the terms of this Interim Order, the DIP 

Secured Parties shall be paid all prepetition and postpetition fees (including the DIP Origination 
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Fee and the Exit Premium as defined in the DIP Credit Agreement), expenses, and other amounts 

payable under the DIP Documents as such become due, including, without limitation, commitment 

fees, facility fees, extension fees and the reasonable and documented fees and expenses of the DIP 

Secured Parties in connection with the DIP Facility, without regard to whether or not the 

transactions contemplated hereby are consummated (all such fees, together, the “DIP Fees”), 

subject to the review procedures set forth in paragraph 39.  The DIP Fees shall be fully earned and 

payable in accordance with the terms of the DIP Documents, without the need for any further order 

of this Court.  The DIP Fees shall be part of the DIP Obligations.  Any and all DIP Fees paid prior 

to the Petition Date by any of the Debtors to the DIP Secured Parties in connection with or with 

respect to the DIP Facility in each case is hereby approved in full.   

39. Lender Professionals’ Fees.  Professionals for the DIP Secured Parties and 

Prepetition ABL/FILO Secured Parties (the “Lender Professionals”) shall not be required to 

comply with the U.S. Trustee fee guidelines or file applications or motions with, or obtain approval 

of, this Court for compensation and reimbursement of fees and expenses.  The Lender 

Professionals shall submit copies of summary invoices to the Debtors, the U.S. Trustee, and 

counsel for any Committee.  The summary invoices shall provide the specific individuals providing 

the services, the total number of hours billed for each individual, the hourly fee for such individual, 

and a summary description of services provided by the applicable Lender Professional (which shall 

not be required to contain time entries and which may be redacted or modified to the extent 

necessary to delete any information subject to the attorney-client privilege or any other confidential 

information), and shall be subject to all applicable privilege and work product doctrines.  If the 

Debtors, U.S. Trustee, or any Committee object to the reasonableness of the fees and expenses of 

any Lender Professional and cannot resolve such objection within ten (10) days after receipt of 
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such invoices, then the Debtors, U.S. Trustee, or the Committee, as the case may be, shall file with 

this Court and serve on such Lender Professional an objection (the “Fee Objection”), and any 

failure by any such party to file a Fee Objection within such ten (10) day period shall constitute a 

waiver of any right of such party to object to the applicable invoice.  Notwithstanding any 

provision herein to the contrary, any objection to, and any hearing on an objection to, payment of 

any fees, costs, and expenses set forth in a professional fee invoice in respect of the Lender 

Professionals shall be limited to the reasonableness of the particular items or categories of the fees, 

costs, and expenses that are the subject of such objection.  The Debtors shall timely pay in 

accordance with the terms and conditions of this Interim Order (a) the undisputed fees, costs, and 

expenses reflected on any invoice to which a Fee Objection has been timely filed and (b) all fees, 

costs and expenses on any invoice to which no Fee Objection has been timely filed. 

40. Indemnification.  The Debtors shall indemnify and hold harmless the DIP 

Secured Parties in accordance with, and subject to, the terms and conditions of the DIP Documents. 

41. Right to Credit Bid.  In connection with any sale or other disposition of the 

DIP Collateral or Prepetition Collateral including any sales occurring under or pursuant to section 

363 of the Bankruptcy Code, any plan of reorganization or plan of liquidation under section 1129 

of the Bankruptcy Code, or a sale or disposition by a chapter 7 trustee for any of the Debtors under 

section 725 of the Bankruptcy Code (any of the foregoing sales or dispositions, a “Sale”), subject 

to the AAL and Intercreditor Agreement, the DIP Agent (at the direction of the Required DIP 

Lenders), with respect to the DIP Collateral, and the Prepetition Administrative Agent, with respect 

to the Prepetition ABL Priority Collateral until Payment in Full of the Prepetition ABL Secured 

Obligations, shall be authorized to credit bid on a dollar-for-dollar basis the full amount of the 

outstanding DIP Obligations (including the DIP Roll-Up Obligations) Prepetition ABL Secured 
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Obligations, and/or Prepetition FILO Obligations, as applicable, including any accrued interest 

and expenses, in a Sale (including any deposit in connection with such sale) of any DIP Collateral 

or Prepetition ABL Priority Collateral, whether such sale is effectuated through section 363 or 

1129 of the Bankruptcy Code, by a Chapter 7 trustee under section 725 of the Bankruptcy Code, 

or otherwise; provided that no DIP Obligations or Prepetition FILO Secured Obligations may be 

credit bid in any disposition of any Prepetition ABL Priority Collateral unless such Sale provides 

for Payment in Full of the Prepetition ABL Secured Obligations to the Prepetition Administrative 

Agent on behalf of the Prepetition ABL Secured Parties. 

42. Proofs of Claim.  Each of the Prepetition ABL/FILO Secured Parties shall 

not be required to file proofs of claim in the Chapter 11 Cases or any Successor Case in order to 

assert claims on behalf of themselves or the Prepetition ABL/FILO Secured Parties for payment 

of the Prepetition ABL/FILO Secured Obligations arising under the Prepetition ABL/FILO 

Documents, including, without limitation, any principal, unpaid interest, fees, expenses and other 

amounts under the Prepetition ABL/FILO Documents; provided that, notwithstanding any order 

entered by the Court establishing a bar date in any of the Chapter 11 Cases or any Successor Cases 

to the contrary, the DIP Agent, on behalf of the DIP Secured Parties, and the Prepetition 

Administrative Agent or Prepetition FILO Agent, on behalf of the applicable Prepetition 

ABL/FILO Secured Parties, may (but are not required) in their discretion file (and amend and/or 

supplement) a proof of claim and/or aggregate proofs of claim in each of the Chapter 11 Cases or 

any Successor Cases for any claim allowed herein, and any such proof of claim may (but is not 

required to be) filed as one consolidated proof of claim against all of the Debtors, rather than as 

separate proofs of claim against each Debtor. The statements of claim in respect of such 

indebtedness set forth in this Interim Order are deemed sufficient to and do constitute proofs of 
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claim in respect of such debt and such secured status.  The DIP Agent and the DIP Secured Parties 

shall similarly not be required to file proofs of claim with respect to their DIP Obligations under 

the DIP Documents, and the evidence presented with the Motion and the record established at the 

Interim Hearing are deemed sufficient to, and do, constitute proofs of claim with respect to their 

obligations, secured status, and priority.  Any proof of claim filed by the DIP Secured Parties or 

any of the Prepetition ABL/FILO Secured Parties shall be deemed to be in addition to (and not in 

lieu of) any other proof of claim that may be filed by any such persons. The provisions set forth in 

this paragraph are intended solely for the purpose of administrative convenience and shall not 

affect the substantive rights of any party-in-interest or their respective successors-in-interest 

43. Limitations on Use of DIP Proceeds, Cash Collateral and Carve-Out.  

Except as otherwise permitted in this Interim Order and the Approved Budget (including with 

respect to the Investigation), the DIP Facility, the DIP Collateral, the Prepetition ABL Priority 

Collateral, the Cash Collateral, and the Carve-Out may not be used in connection with:  (a) except 

to contest the occurrence of an Event of Default, preventing, hindering, or delaying the DIP 

Secured Parties’ or the Prepetition ABL/FILO Secured Parties’ enforcement or realization upon 

any of the DIP Collateral or Prepetition Collateral; (b) using or seeking to use Cash Collateral or 

selling or otherwise disposing of DIP Collateral except as otherwise provided in the DIP 

Documents and this Interim Order; (c) using or seeking to use, outside the ordinary course of 

business, any insurance proceeds constituting DIP Collateral without the prior written consent of 

the Required DIP Lenders, except to the extent permitted under the DIP Documents, including the 

Approved Budget, or using or seeking to use any Prepetition Collateral without the prior written 

consent of the Prepetition Administrative Agent, except to the extent permitted by the Prepetition 

ABL/FILO Documents; (d) incurring any indebtedness without the prior written consent of the 
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Required DIP Lenders, except to the extent permitted under the DIP Documents, or without the 

prior written consent of the Prepetition Administrative Agent; (e) seeking to amend or modify any 

of the rights granted to the DIP Secured Parties or the Prepetition ABL/FILO Secured Parties under 

this Interim Order, the DIP Documents, or the Prepetition ABL/FILO Documents; (f) objecting to 

or challenging in any way the DIP Liens, the DIP Obligations, the Prepetition ABL/FILO Liens, 

the Prepetition ABL/FILO Secured Obligations, or the Adequate Protection Obligations, the DIP 

Collateral (including Cash Collateral) or, as the case may be, Prepetition Collateral, or any other 

claims or liens, held by or on behalf of any of the DIP Secured Parties or the Prepetition ABL/FILO 

Secured Parties, respectively; (g) asserting, commencing or prosecuting any claims or causes of 

action whatsoever, including, without limitation, any actions under Chapter 5 of the Bankruptcy 

Code, applicable state law equivalents, any so-called “lender liability” claims and causes of action 

or other actions to recover or disgorge payments against the DIP Secured Parties, the Prepetition 

ABL/FILO Secured Parties, or any of their respective affiliates, successors and assigns and the 

partners, shareholders, controlling persons, directors, officers, employees, agents, attorneys, 

advisors, and professionals); (h) litigating, objecting to, challenging, contesting in any manner, or 

raising any defenses to, the validity, extent, amount, perfection, priority, or enforceability of any 

of the DIP Obligations, the DIP Liens, the Prepetition ABL/FILO Liens, the Prepetition ABL/FILO 

Secured Obligations, the Adequate Protection Obligations, or any other rights or interests of the 

DIP Secured Parties or the Prepetition ABL/FILO Secured Parties; or (i) seeking to subordinate, 

recharacterize, disallow or avoid the DIP Obligations, the Prepetition ABL/FILO Secured 

Obligations, or the Adequate Protection Obligations. 

44. Turn Over.  Prior to the Payment in Full of all DIP Obligations and 

termination of the commitment in accordance with the DIP Documents, any party who holds a lien 
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or security interest in DIP Collateral that is junior and/or subordinate to the DIP Liens or a claim 

that is subordinate to the DIP Superpriority Claims (including any of the Prepetition ABL/FILO 

Secured Parties) receives or is paid the proceeds of any DIP Collateral other than as expressly 

permitted in the DIP Documents and this Interim Order, such party shall be deemed to have 

received, and shall hold, such proceeds or payments in trust for the DIP Secured Parties and shall 

immediately turn over such amounts to the DIP Agent for distribution to the DIP Lenders to repay 

the DIP Obligations in accordance with the DIP Documents and this Interim Order until paid in 

full in cash. 

45. Effect of Stipulations on Third Parties.  The Debtors’ Stipulations contained 

in Paragraph G and releases in Paragraph H hereof shall be binding in all circumstances upon the 

Debtors upon entry of this Interim Order and upon their Estates upon entry of the Final Order.  The 

Debtors’ Stipulations shall be binding upon each other party-in-interest, including the Committee, 

except to the extent a party in interest (including any chapter 11 trustee or if the Chapter 11 Cases 

are converted to cases under chapter 7 prior to the expiration of the Challenge Period (as defined 

below) the chapter 7 trustee in such Successor Case) obtains any necessary standing and properly 

files a contested matter, adversary proceeding, or other matter, by no later than (a) sixty (60) 

calendar days following the date of formation of a Committee (if appointed) or (b) 75 calendar 

days following entry of the Interim Order if no Committee is appointed (the “Challenge Period,” 

and the date that is the next calendar day after the termination of the Challenge Period in the event 

that either (i) no Challenge (as defined below) is properly raised during the Challenge Period or 

(ii) with respect only to those parties who properly file a contested matter, adversary proceeding, 

or other matter challenging or otherwise objecting to the admissions, stipulations, findings, or 

releases included in the Debtors’ Stipulations (each, a “Challenge”), such Challenge is fully and 
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finally adjudicated, (i) and (ii) shall be referred to as the “Challenge Period Termination Date”) 

and second, obtains a final, non-appealable order in favor of such party-in-interest sustaining any 

such Challenge in any such timely-filed contested matter, adversary proceeding, or other action 

(any such Challenge timely brought for which such a final and non-appealable order is so obtained, 

a “Successful Challenge”).  Except as otherwise expressly provided herein, from and after the 

Challenge Period Termination Date and for all purposes in these Chapter 11 Cases and any 

Successor Cases (and after the dismissal of these Chapter 11 Cases or any Successor Cases), and 

without further notice, motion, or application to, order of, or hearing before this Court, (i) any and 

all payments made to or for the benefit of the Prepetition ABL/FILO Secured Parties or otherwise 

authorized by this Interim Order (whether made prior to, on, or after the Petition Date) shall not 

be subject to counterclaim, set-off, subordination, recharacterization, defense, disallowance, 

recovery or avoidance by any party in interest, (ii) any and all such Challenges by any party-in-

interest shall be deemed to be forever released, waived, and barred, (iii) all of the Prepetition 

ABL/FILO Secured Obligations shall be deemed to be fully allowed claims within the meaning of 

section 506 of the Bankruptcy Code, and (iv) the Debtors’ Stipulations shall be binding on all 

parties in interest in these Chapter 11 Cases or any Successor Cases, including any Committee or 

chapter 11 or chapter 7 trustee.  Notwithstanding the foregoing, to the extent any Challenge is 

timely asserted, the Debtors’ Stipulations and the other provisions in clauses (i) through (iv) in the 

immediately preceding sentence shall nonetheless remain binding and preclusive on any 

Committee and on any other party-in-interest from and after the Challenge Period Termination 

Date, except to the extent that such Debtors’ Stipulations or the other provisions in clauses (i) 

through (iv) of the immediately preceding sentence were expressly challenged in such Challenge 

and such Challenge becomes a Successful Challenge; provided, that all other stipulations (other 
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than those subject to a Successful Challenge) shall remain binding on any Committee or other 

party-in-interest.  Notwithstanding any provision to the contrary herein, nothing in this Interim 

Order shall be construed to grant standing on any party in interest, including any Committee, to 

bring any Challenge on behalf of the Debtors’ Estates.  The failure of any party-in-interest, 

including any Committee, to obtain an order of this Court prior to the Challenge Period 

Termination Date granting standing to bring any Challenge on behalf of the Debtors’ estates shall 

not be a defense to failing to commence a Challenge prior to the Challenge Period Termination 

Date as required under this Paragraph 45 or to require or permit an extension of the Challenge 

Period Termination Date.  No portion of the Carve-Out, any Cash Collateral, any other DIP 

Collateral, or any proceeds of the DIP Facility, including any disbursements set forth in the 

Approved Budget or obligations benefitting from the Carve-Out, shall be used for the payment of 

Allowed Professional Fees, disbursements, costs or expenses incurred by any person, including, 

without limitation, any Committee, in connection with challenging the DIP Secured Parties’ or the 

Prepetition ABL/FILO Secured Parties’ liens or claims, preventing, hindering or delaying any of 

the DIP Secured Parties’ or the Prepetition ABL/FILO Secured Parties’ enforcement or realization 

upon any of the DIP Collateral, or initiating or prosecuting any claim or action against any DIP 

Secured Party or Prepetition ABL/FILO Secured Party; provided that, notwithstanding the 

foregoing, proceeds from the DIP Facility and/or Cash Collateral not to exceed $25,000 in the 

aggregate may be used on account of Allowed Professional Fees incurred by Committee 

Professionals (if any) in connection with the investigation of avoidance actions or any other claims 

or causes of action (but not the prosecution of such actions) on account of the Obligations, under 

the Prepetition ABL/FILO Documents and Prepetition ABL/FILO Secured Parties (but not the DIP 

Facility and DIP Secured Parties). 
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46. No Third-Party Rights.  Except as explicitly provided for herein or in any 

of the DIP Documents, this Interim Order does not create any rights for the benefit of any third 

party, creditor, equity holder, or direct, indirect, or incidental beneficiary.   

47. No Lender Liability.  In determining to make any loan (whether under the 

DIP Documents or otherwise) or to permit the use of Cash Collateral or in exercising any rights or 

remedies as and when permitted pursuant to this Interim Order or the DIP Documents or taking 

any other act permitted under this Interim Order and the DIP Documents, none of the DIP Secured 

Parties or Prepetition ABL/FILO Secured Parties shall (i) be deemed to be in control of the 

operations of the Debtors or to be acting as a “responsible person” or “owner or operator” with 

respect to the operation or management of the Debtors (as such terms, or any similar terms, are 

used in the United States Comprehensive Environmental Response, Compensation and Liability 

Act, 42 U.S.C. §§ 9601 et seq., as amended, or any similar federal, state or local statute or 

regulation), (ii) be liable to any current or former employee of the Debtors under any applicable 

law, including, without limitation, the Workers Adjustment and Retraining Notification Act and 

similar state laws, or (iii) owe any fiduciary duty to the Debtors, their respective creditors, 

shareholders, or estates.  Furthermore, nothing in this Interim Order shall in any way be construed 

or interpreted to impose or allow the imposition upon any of the DIP Secured Parties or the 

Prepetition ABL/FILO Secured Parties of any liability for any claims arising from the prepetition 

or postpetition activities of any of the Debtors and their respective affiliates (as defined in section 

101(2) of the Bankruptcy Code). 

48. Section 506(c) Claims.   

(i) Subject to entry of a Final Order, (a) except to the extent of the Carve-

Out, no costs or expenses of administration of the Chapter 11 Cases or any Successor Cases shall 
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be charged against or recovered from or against any or all of the DIP Secured Parties or the 

Prepetition ABL/FILO Secured Parties with respect to the DIP Collateral or the Prepetition 

Collateral, in each case pursuant to section 105 or section 506(c) of the Bankruptcy Code or 

otherwise, without the prior written consent of the DIP Secured Parties or the Prepetition 

ABL/FILO Secured Parties, as applicable and (b) no such consent shall be implied from any other 

action, inaction, or acquiescence of any or all of the DIP Secured Parties or the Prepetition 

ABL/FILO Secured Parties. 

(ii) [Until the DIP Obligations (including the Roll-Up Amount) and the 

Prepetition ABL/FILO Secured Obligations are indefeasibly Paid in Full, all proceeds of 

Prepetition Notes Priority Collateral and Postpetition Notes Priority Collateral shall be deposited 

into a segregated account maintained by the Debtors (the “Notes Reserve”) and the Debtors shall 

not make any distributions to the Prepetition Notes Agent on account of the Prepetition Notes 

Secured Obligations, including any distributions from the Notes Reserve without further Court 

order (the “Note Reserve Release Order”), and all parties’ rights are reserved with respect 

thereto.]13 

49. No Marshalling.  The DIP Secured Parties and the Prepetition ABL/FILO 

Secured Parties shall not be subject to the equitable doctrine of “marshalling” or any other similar 

doctrine with respect to any of the DIP Collateral or the Prepetition Collateral. 

50. Section 552(b).  The DIP Secured Parties and, subject to entry of the Final 

Order, the Prepetition ABL/FILO Secured Parties shall each be entitled to all of the rights and 

benefits of section 552(b) of the Bankruptcy Code, and the “equities of the case” exception under 

section 552(b) of the Bankruptcy Code shall not apply to the DIP Secured Parties or the Prepetition 

 
13 [Under review] 
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ABL/FILO Secured Parties, as applicable with respect to proceeds, product, offspring or profits of 

any of the Prepetition Collateral or DIP Collateral, as applicable. 

51. Limitation on Liability.  Nothing in this Interim Order or the DIP 

Documents shall in any way be construed or interpreted to impose or allow the imposition upon 

the DIP Secured Parties or Prepetition ABL/FILO Secured Parties any liability for any claims 

arising from the prepetition or postpetition activities of the Debtors, including with respect to the 

operation of their businesses, in connection with their restructuring efforts or administration of 

these Chapter 11 Cases.  In addition, the DIP Secured Parties shall not in any way or manner be 

liable or responsible for: (i) the safe-keeping of the DIP Collateral, (ii) any loss or damage thereto 

occurring or arising in any manner or fashion from any cause, (iii) any Diminution in Value thereof, 

or (iv) any act or default of any carrier, servicer, bailee, custodian, forwarding agency or other 

person. 

52. Preservation of Rights Granted under this Interim Order 

(i) Other than those claims and liens expressly granted or permitted by this 

Interim Order, no claim or lien having a priority superior to or pari passu with those granted by 

this Interim Order to the DIP Secured Parties or the Prepetition ABL/FILO Secured Parties shall 

be permitted while any of the DIP Obligations or the Adequate Protection Obligations remain 

outstanding, and, except as otherwise expressly provided in or permitted under this Interim Order, 

the DIP Liens and the Adequate Protection Liens shall not be: (i) subject or junior to any lien or 

security interest that is avoided and preserved for the benefit of the Debtors’ estates under section 

551 of the Bankruptcy Code; (ii) subordinated to or made pari passu with any other lien or security 

interest, whether under section 364(d) of the Bankruptcy Code or otherwise; (iii) subordinated to 

or made pari passu with any liens arising after the Petition Date including, without limitation, any 
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liens or security interests granted in favor of any federal, state, municipal or other domestic or 

foreign governmental unit (including any regulatory body), commission, board or court for any 

liability of the DIP Loan Parties; or (iv) subject or junior to any intercompany or affiliate liens or 

security interests of the DIP Loan Parties. 

(ii) Notwithstanding any order that may be entered dismissing any of the 

Chapter 11 Cases under section 1112 of the Bankruptcy Code or converting these Chapter 11 Cases 

to cases under chapter 7:  (A) the DIP Superpriority Claims, the Adequate Protection Superpriority 

Claims, the DIP Liens, and the Adequate Protection Liens, and any claims related to the foregoing, 

shall continue in full force and effect and shall maintain their priorities as provided in this Interim 

Order until all DIP Obligations and Adequate Protection Obligations shall have been Paid in Full 

(and that such DIP Superpriority Claims, Adequate Protection Claims, DIP Liens and Adequate 

Protection Liens shall, notwithstanding such dismissal, remain binding on all parties in interest); 

(B) the other rights granted by this Interim Order, including with respect to the Carve-Out, shall 

not be affected; and (C) this Court shall retain jurisdiction, notwithstanding such dismissal, for the 

purposes of enforcing the claims, liens and security interests referred to in this Paragraph 52 and 

otherwise in this Interim Order 

(iii) If any or all of the provisions of this Interim Order are hereafter reversed, 

modified, vacated or stayed, such reversal, modification, vacatur or stay shall not affect: (i) the 

validity, priority or enforceability of any DIP Obligations or Adequate Protection Obligations 

incurred prior to the actual receipt of written notice by the DIP Agent, the Prepetition 

Administrative Agent, the Prepetition FILO Agent, or the other Prepetition ABL/FILO Secured 

Parties, as applicable, of the effective date of such reversal, modification, vacatur or stay; or (ii) the 

validity, priority or enforceability of the DIP Liens, the Adequate Protection Liens, or the Carve-
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Out.  Notwithstanding any such reversal, modification, vacatur or stay of any use of Cash 

Collateral, any DIP Obligations, DIP Liens, Adequate Protection Obligations, or Adequate 

Protection Liens incurred by the DIP Loan Parties and granted to the DIP Agent, the DIP Secured 

Parties, the Prepetition Administrative Agent, the Prepetition FILO Agent, or the other Prepetition 

ABL/FILO Secured Parties, as the case may be, prior to the actual receipt of written notice by the 

DIP Agent, the Prepetition Administrative Agent, the Prepetition FILO Agent, or the other 

Prepetition ABL/FILO Secured Parties, as applicable, of the effective date of such reversal, 

modification, vacatur or stay shall be governed in all respects by the original provisions of this 

Interim Order, and the DIP Agent, the DIP Secured Parties, the Prepetition Administrative Agent, 

the Prepetition FILO Agent, and the other Prepetition ABL/FILO Secured Parties shall be entitled 

to, and are hereby granted, all the rights, remedies, privileges and benefits arising under sections 

364(e) and 363(m) of the Bankruptcy Code, this Interim Order and the DIP Documents with 

respect to all uses of Cash Collateral, DIP Obligations, and Adequate Protection Obligations. 

(iv) Except as expressly provided in this Interim Order or in the DIP Documents, 

the DIP Liens, the DIP Superpriority Claims, the Adequate Protection Liens, the Adequate 

Protection Obligations, the Adequate Protection Claims and all other rights and remedies of the 

DIP Agent, the DIP Secured Parties, the Prepetition Administrative Agent, the Prepetition FILO 

Agent, and the other Prepetition ABL/FILO Secured Parties granted by the provisions of this 

Interim Order and the DIP Documents and the Carve-Out shall survive, and shall not be modified, 

impaired or discharged by: (a) the entry of an order converting any of the Chapter 11 Cases to a 

case under chapter 7 of the Bankruptcy Code, dismissing any of the Chapter 11 Cases or 

terminating the joint administration of these Chapter 11 Cases or by any other act or omission; (b) 

the entry of an order approving the sale of any DIP Collateral pursuant to section 363(b) of the 
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Bankruptcy Code (except, with respect to the DIP Liens and DIP Superpriority Claims, to the 

extent permitted by the DIP Documents); (c) the entry of an order confirming a chapter 11 plan in 

any of the Chapter 11 Cases and, pursuant to section 1141(d)(4) of the Bankruptcy Code, the DIP 

Loan Parties and/or Prepetition ABL Secured Parties, as applicable, have waived any discharge as 

to any remaining DIP Obligations or Adequate Protection Obligations. The terms and provisions 

of this Interim Order and the DIP Documents shall continue in these Chapter 11 Cases, in any 

Successor Cases if these Chapter 11 Cases cease to be jointly administered and in any superseding 

chapter 7 cases under the Bankruptcy Code, and the DIP Liens, the DIP Superpriority Claims, the 

Adequate Protection Liens and the Adequate Protection Obligations and all other rights and 

remedies of the DIP Agent, the DIP Secured Parties, the Prepetition Administrative Agent, the 

Prepetition FILO Agent, and the other Prepetition ABL/FILO Secured Parties granted by the 

provisions of this Interim Order and the DIP Documents shall continue in full force and effect until 

the DIP Obligations and the Adequate Protection Claims are indefeasibly Paid in Full in cash, as 

set forth herein and in the DIP Documents, and the DIP Commitments have been terminated (and 

in the case of rights and remedies of the Prepetition Administrative Agent, the Prepetition FILO 

Agent, and the other Prepetition ABL/FILO Secured Parties, shall remain in full force and effect 

thereafter, subject to the terms of this Interim Order), and the Carve-Out shall continue in full force 

and effect. 

(v) So long as there are any Prepetition ABL Secured Obligations or any 

Adequate Protection Obligations with respect to the Prepetition ABL Secured Parties outstanding 

and prior to the indefeasible Payment in Full, in cash of the Prepetition ABL Secured Obligations 

and any Adequate Protection Obligations with respect to the Prepetition ABL Secured Parties and 

cash collateralization of all Letters of Credit, in each case with respect to the Prepetition ABL 

Case 24-10719-JKS    Doc 17-1    Filed 04/08/24    Page 73 of 85



 

73 
 
  

Priority Collateral or Postpetition ABL Priority Collateral, the DIP Secured Parties or Prepetition 

FILO Secured Parties (other than the Prepetition ABL Secured Parties) shall have no right to and 

shall not take any action to foreclose upon, or recover in connection with, the liens granted thereto 

pursuant to the Prepetition ABL/FILO Documents, the DIP Documents or this Interim Order, or 

otherwise seek to exercise or enforce any rights or remedies against such Prepetition ABL Priority 

Collateral or Postpetition ABL Priority Collateral, except in accordance with the Prepetition 

ABL/FILO Documents, including the AAL and the Intercreditor Agreement.  

53. Release of DIP Secured Parties and Prepetition ABL/FILO Secured Parties.  

Upon entry of this Interim Order, the Debtors, on their own behalf and their Estates, forever and 

irrevocably: (i) release, discharge, and acquit each of the DIP Secured Parties and Prepetition 

ABL/FILO Secured Parties and each of their former or current officers, employees, directors, 

agents, representatives, owners, members, partners, financial advisors, legal advisors, 

shareholders, managers, consultants, accountants, attorneys, affiliates, and predecessors-in-

interest of and from any and all claims, demands, liabilities, responsibilities, disputes, remedies, 

causes of action, indebtedness and obligations, of every type, including, without limitation, any 

so-called “lender liability” or equitable subordination claims or defenses, solely with respect to or 

relating to the negotiation and entry into the DIP Documents and the use of Cash Collateral; and 

(ii) waive, discharge and release any and all defenses (including, without limitation, offsets and 

counterclaims of any nature or kind) as to the validity, perfection, priority, enforceability, and 

avoidability of the DIP Liens and the DIP Obligations other than any Challenge with respect to the 

Roll-Up Amount. 

54. Insurance Proceeds and Policies.  Upon entry of this Interim Order, and to 

the fullest extent provided by applicable law, the Prepetition Administrative Agent (on behalf of 
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the Prepetition ABL Secured Parties), the Prepetition FILO Agent (on behalf of the Prepetition 

FILO Secured Parties), and the DIP Agent (for the benefit of the DIP Lenders), shall be, and shall 

be deemed to be, without any further action or notice, named as additional insured and loss payee 

on each insurance policy maintained by the Debtors that in any way relates to the DIP Collateral. 

55. No Superior Rights of Reclamation.  The right of a seller of goods to reclaim 

such goods under section 546(c) of the Bankruptcy Code is not a Prepetition Permitted Lien; rather, 

any such alleged claims arising or asserted as a right of reclamation (whether asserted under section 

546(c) of the Bankruptcy Code or otherwise) shall have the same rights and priority with respect 

to the Prepetition Liens as such claim had on the Petition Date. 

56. Rights Preserved.  Notwithstanding anything herein to the contrary, the 

entry of this Interim Order is without prejudice to, and does not constitute a waiver of, expressly 

or implicitly, subject to the Prepetition ABL/FILO Documents, the AAL, and the Intercreditor 

Agreement: (a) the Prepetition ABL/FILO Secured Parties’ right to seek any other or supplemental 

relief in respect of the Debtors; (b) any of the rights of any of the Prepetition ABL/FILO Secured 

Parties under the Bankruptcy Code or under non-bankruptcy law, including the right to (i) request 

modification of the automatic stay of section 362 of the Bankruptcy Code, (ii) request dismissal 

of any of the Chapter 11 Cases or Successor Cases, conversion of any of the Chapter 11 Cases to 

cases under Chapter 7, or appointment of a Chapter 11 trustee or examiner with expanded powers, 

or (iii) propose, subject to the provisions of section 1121 of the Bankruptcy Code, a Chapter 11 

plan or plans; or (c) any other rights, claims, or privileges (whether legal, equitable, or otherwise) 

of any of the Prepetition ABL/FILO Secured Parties.  Notwithstanding anything herein to the 

contrary, the entry of this Interim Order is without prejudice to, and does not constitute a waiver 

of, expressly or implicitly, the Debtors’, a Committee’s (if appointed), or any party in interest’s 
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right to oppose any of the relief requested in accordance with the immediately preceding sentence 

except as expressly set forth in this Interim Order.  Entry of this Interim Order is without prejudice 

to any and all rights of any party in interest with respect to the terms and approval of the Final 

Order and, unless otherwise set forth in this Interim Order or the Final Order, any other position 

which any party in interest deems appropriate to raise in the Chapter 11 Cases. 

57. No Waiver by Failure to Seek Relief.  The failure of the DIP Secured Parties 

or Prepetition ABL/FILO Secured Parties to seek relief or otherwise exercise their rights and 

remedies under this Interim Order, the DIP Documents, the Prepetition ABL/FILO Documents or 

applicable law, as the case may be, shall not constitute a waiver of any of the rights hereunder, 

thereunder, or otherwise. 

58. Binding Effect of Interim Order.  Immediately upon entry of this Interim 

Order by this Court, the terms and provisions of this Interim Order shall become valid and binding 

upon and inure to the benefit of the Debtors, the DIP Secured Parties, the Prepetition Secured 

Parties, the Prepetition PropCo Lender, all other creditors of any of the Debtors, any Committee 

(or any other court appointed committee) appointed in the Chapter 11 Cases, and all other parties-

in-interest and their respective successors and assigns, including any trustee or other fiduciary 

hereafter appointed in any of the Chapter 11 Cases, any Successor Cases, or upon dismissal of any 

Chapter 11 Case or Successor Case.   

59. Discharge.  Except as otherwise agreed in writing by the DIP Agent (acting 

at the direction of the Required DIP Lenders) and the Prepetition Administrative Agent (acting at 

the direction of the Requisite Revolving Credit Lenders or Requisite FILO Lenders, as applicable, 

as those terms are defined in the Prepetition Credit Agreement), the DIP Obligations, Prepetition 

ABL/FILO Secured Obligations and Adequate Protection Obligations shall not be discharged by 
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the entry of an order confirming any plan of reorganization in any of the Chapter 11 Cases, 

notwithstanding the provisions of section 1141(d) of the Bankruptcy Code, unless such obligations 

have been Paid in Full, on or before the effective date of such confirmed plan of reorganization.  

If any of the Debtors propose or support any plan of reorganization or sale of all or substantially 

all of the Debtors’ assets, or order confirming such plan or approving such sale, that is not 

conditioned upon the Payment in Full (including by credit bid) of the DIP Obligations, Prepetition 

ABL/FILO Secured Obligations, and Adequate Protection Obligations owed to the Prepetition 

ABL/FILO Secured Parties (a “Prohibited Plan or Sale”) without the reasonable written consent 

of the DIP Agent (acting at the direction of the Required DIP Lenders) and the Prepetition 

Administrative Agent (acting at the direction of the Requisite FILO Lenders with respect to the 

Prepetition ABL Priority Collateral or at the direction of the Requisite Revolving Credit Lenders 

with respect to the Prepetition ABL Priority Collateral), the Debtors’ proposal or support of a 

Prohibited Plan or Sale, or the entry of an order with respect thereto, shall constitute an Event of 

Default under the DIP Documents and a Termination Event.  

60. Joint and Several.  The Debtors are jointly and severally liable for the DIP 

Obligations and all other obligations hereunder. 

61. Survival.  The provisions of this Interim Order and any actions taken 

pursuant hereto shall survive entry of any order which may be entered: (a) confirming any plan of 

reorganization in any of the Chapter 11 Cases; (b) converting any of the Chapter 11 Cases to a case 

under Chapter 7 of the Bankruptcy Code; (c) dismissing any of the Chapter 11 Cases or any 

Successor Cases; or (d) pursuant to which this Court abstains from hearing any of the Chapter 11 

Cases or Successor Cases.  The terms and provisions of this Interim Order, including the claims, 

liens, security interests and other protections granted to the DIP Secured Parties and the Prepetition 
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ABL/FILO Secured Parties pursuant to this Interim Order and the DIP Documents, shall continue 

in the Chapter 11 Cases, in any Successor Cases, or following dismissal of the Chapter 11 Cases 

or any Successor Cases, and shall maintain their priority as provided by this Interim Order until: 

(i) in respect of the DIP Facility, all the DIP Obligations, pursuant to the DIP Documents and this 

Interim Order, have been Paid in Full (such payment being without prejudice to any terms or 

provisions contained in the DIP Facility which survive such discharge by their terms), and all 

commitments to extend credit under the DIP Facility are terminated; and (ii) in respect of the 

Prepetition ABL/FILO Facility, all of the Prepetition ABL/FILO Secured Obligations pursuant to 

the Prepetition ABL/FILO Documents and this Interim Order, have been Paid in Full (such 

payment being without prejudice to any terms or provisions contained in the Prepetition 

ABL/FILO Facility which survive such discharge by their terms).  The terms and provisions 

concerning the indemnification of the DIP Secured Parties shall continue in the Chapter 11 Cases, 

in any Successor Cases, following dismissal of the Chapter 11 Cases or any Successor Cases, 

following termination of the DIP Documents and/or the repayment of the DIP Obligations.  In 

addition, the terms and provisions of this Interim Order shall continue in full force and effect for 

the benefit of the Prepetition ABL/FILO Secured Parties notwithstanding the repayment in full or 

termination of the DIP Obligations until such time as the Prepetition ABL/FILO Secured 

Obligations have been Paid in Full.   

62. Final Hearing. The Final Hearing on the Motion shall be held on 

____________, 2024, at __:__ _.m., prevailing Eastern Time; provided that the Final Hearing may 

be adjourned or otherwise postponed upon the Debtors filing a notice of such adjournment with 

the consent of the DIP Agent (acting at the direction of the Required DIP Lenders).  The Debtors 

shall promptly serve copies of this Interim Order (which shall constitute adequate notice of the 
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Final Hearing) to the parties having been given notice of the Interim Hearing, and to any other 

party that has filed a request for notices with this Court.  Any objections or responses to entry of 

the Final Order shall be filed on or before 4:00 p.m., prevailing Eastern Time, on _________, 2024. 

63. Necessary Action.  The Debtors are authorized to take any and all such 

reasonable actions and to make, execute and deliver any and all instruments as may be reasonably 

necessary to implement the terms and conditions of this Interim Order and the transactions 

contemplated hereby. 

64. Enforceability.  This Interim Order shall constitute findings of fact and 

conclusions of law pursuant to Bankruptcy Rule 7052 and shall take effect and be enforceable 

immediately upon entry thereof.  Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 

6006(d), 7062 or 9014 of the Bankruptcy Rules, any applicable Local Bankruptcy Rules, or Rule 

62(a) of the Federal Rules of Civil Procedure, this Interim Order shall be immediately effective 

and enforceable upon its entry and there shall be no stay of execution or effectiveness of this 

Interim Order. 

65. Headings. The headings in this Interim Order are for purposes of reference 

only and shall not limit or otherwise affect the meaning of this Interim Order. 

66. Priority of Terms.   To the extent of any conflict between or among (a) the 

express terms or provisions of any of the DIP Documents, the Motion, or the Cash Management 

Order, on the one hand, and (b) the terms and provisions of this Interim Order, on the other hand, 

unless such term or provision herein is phrased in terms of “as defined in” or “as set forth in” any 

of the DIP Documents, the Prepetition Credit Agreement, or other agreement, the terms and 

provisions of this Interim Order shall govern. 
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67. Retention of Jurisdiction.  This Court retains jurisdiction (i) with respect to 

all matters arising from or related to the DIP Documents and the implementation of this Interim 

Order and (ii) to enforce the same. 
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EXHIBIT A 

Lien Priorities 
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Prepetition ABL AP 
Liens 

Prepetition FILO AP 
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Prepetition FILO AP 
Liens Prepetition ABL Liens Prepetition FILO AP 

Liens 
Prepetition Note AP 

Liens 

Prepetition FILO AP 
Liens Prepetition ABL Liens Prepetition FILO Liens DIP Liens Prepetition Note AP 

Liens 

 

Prepetition FILO Liens DIP Liens Prepetition Note AP 
Liens 

Prepetition FILO AP 
Liens  

 

Prepetition Note AP 
Liens 

Prepetition FILO AP 
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Prepetition Note Liens Prepetition FILO Liens    
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EXHIBIT B 

MILESTONES 

1. Within 1 business day of the Petition Date, the Debtors shall have filed (i) the DIP Motion, 
(ii) a motion seeking authority to continue going out of business (“GOB”) sales at all retail 
locations, and (iii) a motion seeking approval of procedures for the rejection of the Debtors’ 
leases. 
 

2. On or before 3 days after the Petition Date, the Debtors shall have filed a motion seeking 
entry of an order approving a bidding and sale process with respect to the sale by the 
Debtors of all or substantially all of the Debtors’ assets not subject to GOB sales which, 
for the avoidance of doubt, shall include all owned real property, intellectual property, and 
other assets not consisting of leases (the “Additional Assets”) and leases not rejected within 
30 days after the Petition Date (the “Leases”) (the “Bidding Procedures Order”), each of 
which shall be in form and substance acceptable to the DIP Agent. 
 

3. On or before 3 days after the Petition Date, the Bankruptcy Court shall have entered the 
Interim Order and the Cash Management Order. 
 

4. On or before 30 days after the Petition Date, the Court shall have entered the Final Order, 
the final Cash Management Order, and the Bidding Procedures Order. 
 

5. On or before 40 days after the Petition Date, the deadline for submission of bids for the 
Leases shall have occurred pursuant to the Bidding Procedures Order. 
 

6. On or before May 20, 2024, the Debtors shall conduct an auction(s) for the Leases pursuant 
to the Bidding Procedures Order. 
 

7. On or before May 24, 2024, the Bankruptcy Court shall have entered an order or orders 
approving the sale(s) of the Leases. 
 

8. On or before May 31, 2024, the Debtors shall have completed GOB sales at all retail 
locations. 
 

9. On or before 55 days after the Petition Date, the sale(s) of substantially all of the Leases 
shall have been consummated. 
 

10. On or before 80 days after the Petition Date, the deadline for submission of bids for the 
Additional Assets shall have occurred pursuant to the Bidding Procedures Order. 
 

11. On or before 105 days after the Petition Date, the Debtors shall conduct an auction(s) for 
all or substantially all of the Debtors’ Additional Assets pursuant to the Bidding Procedures 
Order. 
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12. On or before 115 days after the Petition Date, the Bankruptcy Court shall have entered an
order or orders approving the sale(s) of substantially all of the Debtors’ Additional Assets.

13. On or before 125 days after the Petition Date, the sale(s) of substantially all of the Debtors’
Additional Assets shall have been consummated.
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EXHIBIT C 

Approved Budget 
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EXHIBIT D 

DIP Credit Agreement 
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EXHIBIT B 

DIP Term Sheet 
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TC LENDING, LLC 
2100 McKinney Avenue, Suite 1500 

Dallas, Texas 75201 
 
 

99 CENTS ONLY STORES LLC 
 

SUMMARY OF TERMS AND CONDITIONS 

This summary of terms and conditions (this “DIP Term Sheet”) outlines certain terms and conditions of the 
DIP Facility referred to below. Capitalized terms used and not defined herein have the meanings assigned 
to such terms in the Commitment Letter to which this DIP Term Sheet is attached as Exhibit A. 

 
 

This DIP Term Sheet describes the principal terms and conditions of a proposed senior secured superpriority 
debtor-in-possession term loan facility to be provided by the DIP Lenders (as defined below) in connection 
with cases (“Bankruptcy Cases”) to be filed by 99 Cents Only Stores LLC and certain of its subsidiaries 
and affiliates (collectively, the “Debtors”) in the United States Bankruptcy Court for the District of 
Delaware (the “Bankruptcy Court”) pursuant to chapter 11 of title 11 of the United States Code (as 
amended, the “Bankruptcy Code”) on or before April 7, 2024.  The date of commencement of the 
Bankruptcy Cases is referred to in this DIP Term Sheet as the “Petition Date”.  This DIP Term Sheet does 
not purport to summarize all of the terms, conditions, covenants, representations, warranties, and other 
provisions which would be contained in the definitive documentation acceptable to the parties for the 
transactions described herein (the “Definitive Documents”).  This DIP Term Sheet is confidential.  This 
document and related discussions constitute settlement discussions subject to Federal Rule of Evidence 408 
and any and all similar state or local statutes and rules.1 

Borrower: 99 Cents Only Stores LLC  

Guarantors: Number Holdings, Inc. and each of its subsidiaries (whether or not 
constituting a “Guarantor” under the Prepetition Credit Agreement) 
other than Borrower and 99 Cents Only Foundation (Guarantors, 
together with the Borrower, are referred to herein as the “Loan 
Parties”).  

DIP Facility:  $60.8 million senior secured superpriority debtor-in-possession term 
loan facility (the “DIP Facility”) consisting of (a) $35.5 million in the 
form of a multi-draw new money term loan (the “DIP Term Loan”) and 
(b) upon entry of a final order by the Bankruptcy Court (in form and 

 
1 Capitalized terms used but not defined herein shall have the meanings accorded to such terms in the Amended and 

Restated Credit Agreement, dated as of April 24, 2020 (as amended, amended and restated, or otherwise modified 
from time to time, the “Prepetition Credit Agreement”), among 99 Cents Only Stores LLC, as Borrower, Number 
Holdings, Inc., as Holdings, Royal Bank of Canada, as administrative agent and collateral agent (the “ABL Agent”), 
Sixth Street Specialty Lending, Inc. (f/k/a TPG Specialty Lending, Inc.), as FILO Agent,  and the Lenders party 
thereto.  
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substance acceptable to the DIP Agent and the DIP Lenders, the “Final 
Order”) a roll-up of $25.3 million (the “Roll-Up Amount”) of FILO 
Loans on a cashless dollar-for-dollar basis into loans under the DIP 
Facility.  The DIP Term Loans that are repaid or prepaid may not be 
reborrowed. 

Subject to the conditions set forth in “Conditions to Effectiveness” and 
“Funding Conditions” sections below, (i) the amount of the DIP Term 
Loan to be available following entry of an interim order by the 
Bankruptcy Court (in form and substance acceptable to the DIP Agent 
and the DIP Lenders (the “Interim Order”)) shall be $20.5 million and 
(ii) subject to the entry of the Final Order, the balance of the DIP Term 
Loan will be made available to the Borrower. 

DIP Agent: TC Lending, LLC 

DIP Lender:  TC Lending, LLC and/or its affiliates, managed accounts or designees 
that elect to participate in the DIP Facility 

DIP Collateral:  All property of the estate under section 541 of the Bankruptcy Code, 
including all real and personal property, whether now existing or 
hereafter arising and wherever located, tangible and intangible, of each 
of the Debtors, including: (a) all cash, cash equivalents, deposit 
accounts, securities accounts, accounts, other receivables (including 
credit card receivables), chattel paper, contract rights, inventory 
(wherever located), instruments, documents, securities (whether or not 
marketable) and investment property (including all of the issued and 
outstanding capital stock of each of its subsidiaries), hedge agreements, 
real estate, furniture, fixtures, equipment (including documents of title), 
goods, franchise rights, trade names, trademarks, servicemarks, 
copyrights, patents, license rights, intellectual property, general 
intangibles (including, for the avoidance of doubt, payment 
intangibles), rights to the payment of money (including tax refunds and 
any other extraordinary payments), supporting obligations, guarantees, 
letter of credit rights, commercial tort claims, causes of action, and all 
substitutions, indemnification rights, all present and future 
intercompany debt, books and records related to the foregoing, 
accessions and proceeds of the foregoing, wherever located, including 
insurance or other proceeds; (b) all proceeds of leased real property; (c) 
subject to entry of a Final Order, the proceeds of any avoidance actions 
brought pursuant to Chapter 5 of the Bankruptcy Code or applicable 
state law equivalents; (d) proceeds of the Debtors’ rights under section 
506(c) and 550 of the Bankruptcy Code; (e) all ABL Priority Collateral 
and Notes Priority Collateral, (f) all PropCo Loan Collateral (as defined 
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in Schedule A), (g) all property of the Debtors that was not otherwise 
subject to valid, perfected, enforceable, and unavoidable liens on the 
Petition Date, and (h) all proceeds from the sale, assignment, or other 
disposition of (i) any commercial real estate leases and (ii) the Debtors’ 
right to select, identify, and designate which commercial leases may be 
assumed and assigned under section 365 of the Bankruptcy Code.  
Notwithstanding the foregoing, DIP Collateral shall not include the 
Debtors’ real property leases (but shall include all proceeds of such 
leases) solely to the extent a DIP Lien is not permitted by the 
Bankruptcy Code to attach to any such real property lease. (collectively, 
“DIP Collateral”). 

DIP Liens & Priority: 
Subject only to Prepetition Permitted Liens and the Carve-Out (each as 
defined below) the obligations under the DIP Facility (including the 
Roll-Up Amount) (the “DIP Facility Obligations”) shall be (a) entitled 
to super-priority claim status pursuant to Section 364(c)(1) of the 
Bankruptcy Code and (b) secured by a fully perfected security interest 
pursuant to Section 364(c)(2), Section 364(c)(3) and Section 364(d)(1) 
of the Bankruptcy Code on all DIP Collateral (the “DIP Liens”). 
 
The lien priorities on the DIP Collateral are set forth on Schedule A 
hereto. 
 

Carve-Out:  
The Interim Order and Final Order each shall include a carve-out (the 
“Carve-Out”), which shall be usual and customary for similar debtor-
in-possession financings and shall be in an amount equal to:  
 
(i) all fees required to be paid to the Clerk of the Bankruptcy Court 

and to the U.S. Trustee;  

(ii) all reasonable fees and expenses incurred by a chapter 7 trustee 
under section 726(b) of the Bankruptcy Code in an amount not 
to exceed $50,000.00; and  

(iii) to the extent allowed by the Bankruptcy Court, at any time, 
whether by interim or final compensation order, all fees, costs, 
disbursements and expenses of professionals retained by the 
Debtors, and, subject to the Approved DIP Budget, any statutory 
committee(s) (each excluding any restructuring, sale, success, 
or other transaction fee of any investment bankers or financial 
advisors (other than as approved by the DIP Agent)), as incurred 
for the period from the Petition Date through the day after the 
date of acceleration of the obligations under the DIP Facility as 
a result of the occurrence and continuance of an event of default 
(as set forth in the Definitive Documents). 
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The Carve-Out shall include professional fees incurred after the first 
business day following delivery by the DIP Agent of a notice that the 
Carve-Out has been triggered in an aggregate amount not to exceed $2.5 
million with respect to professionals retained by the Debtors.   

Use of Proceeds: 
The proceeds of the DIP Term Loan will be used to provide liquidity 
for the Debtors throughout the Chapter 11 Cases solely in accordance 
with (i) the Definitive Documents and (ii) a budget acceptable to the 
DIP Agent and the Borrower (the “Approved DIP Budget”).  The initial 
Approved DIP Budget is being sent by the Borrower to DIP Agent 
contemporaneously herewith (the “Initial Approved DIP Budget”).  
 
The Debtors may propose an updated DIP Budget from time to time but 
no less frequent than every other week. Upon approval by the DIP 
Lenders, such updated DIP Budget shall become the Approved DIP 
Budget.  

Closing Date: 
As used in this DIP Term Sheet, “Closing Date” shall mean the date on 
which each of the conditions specified under the heading “Conditions 
to Effectiveness” below shall have been satisfied (or waived by the 
required DIP Lenders).  The Closing Date shall occur as promptly as is 
practical after the entry of the Interim DIP Order by the Bankruptcy 
Court. 

Conditions to 
Effectiveness:  

The availability of the DIP Facility on the Closing Date shall be 
conditioned upon satisfaction of customary closing conditions for 
facilities of this type and purpose, including but not limited to: 

(a) All pleadings filed by the Debtors that could affect the DIP 
Facility, the DIP Collateral or the rights or remedies of the DIP 
Agent and the DIP Lenders and are of the types to be agreed, 
and all orders entered by the Bankruptcy Court shall be in form 
and substance acceptable to the DIP Agent and the DIP Lenders.  
Notwithstanding the foregoing and for the avoidance of doubt, 
the DIP Liens will be effective and perfected under the Interim 
DIP Order and without requiring the execution of mortgages, 
security agreements, financing statements or other agreements 
or filings.  
 

(b) The Bankruptcy Court shall have entered an Interim DIP Order 
authorizing the transactions contemplated by the DIP Facility 
including, without limitation, authorizing the granting of 
superpriority claim status and the liens and charges (which liens 
and charges shall be continuing, valid, binding, enforceable, 
non-avoidable and automatically perfected), authorizing the 
DIP Facility.  It is understood and agreed that such Interim DIP 
Order shall not have been reversed, modified, amended or 
stayed (other than with the prior written consent of the DIP 
Lenders, which may be withheld in their sole discretion).   
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(c) Receipt of the Approved DIP Budget (which shall be in form 

and substance the same as the Initial Approved DIP Budget with 
any modifications thereto approved by the DIP Lenders); 

(d) The DIP Agent shall have received UCC, tax and judgment lien 
searches and other appropriate evidence in form and substance 
reasonably satisfactory to the DIP Lenders evidencing the 
absence of any other liens or mortgages on the Collateral, except 
(x) with respect to (i) Prepetition ABL Priority Collateral and 
Prepetition Notes Priority Collateral, the liens securing 
obligations under the Prepetition Credit Agreement and the 
Senior Notes Indenture (as defined in the Prepetition Credit 
Agreement) as in effect on the date hereof and (ii) PropCo Loan 
Collateral, liens securing obligations under the Prepetition 
PropCo Note (as defined in Schedule A) and (y) other existing 
liens acceptable to the DIP Lenders (if any). 

(e) Execution and delivery of the Definitive Documents and 
customary deliverables including, without limitation, 
resolutions, good standings, incumbency certificates, 
organization documents, and documents from public officials 
and officers’ certificates, in each case, in form and substance 
satisfactory to the DIP Agent and the DIP Lenders;  
 

(f) Completion (after giving effect to the Interim DIP Order) of all 
filings and recordings necessary to provide the DIP Agent, for 
the benefit of the DIP Lenders and the DIP Agent, with 
perfected liens, charges and security interests in the Collateral 
and of the priority contemplated in this DIP Term Sheet.   
 

(g) Payment of all fees and actual documented out of pocket fees 
and expenses (including reasonable fees and expenses of 
counsel) required to be paid to the DIP Lenders and the DIP 
Agent on or before the Closing Date.  

(h) Receipt by the DIP Agent and the DIP Lenders of all 
documentation and other information required by bank 
regulatory authorities under applicable “know-your-customer” 
and anti-money laundering rules and regulations and other 
customary conditions. 
 

(i) Satisfactory to the DIP Agent, the engagement and retention of 
a financial advisor, inventory disposition firm, real estate 
advisor, and intellectual property advisor. 
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Funding Conditions: The funding of each draw under the DIP Term Loan shall be subject to 
the “Conditions to Effectiveness” set forth above, the occurrence of the 
Closing Date and the following conditions: 

(a) the Interim Order or Final Order, as applicable, shall have been 
entered by the Bankruptcy Court and shall be in full force and 
effect and shall not have been vacated, stayed, reversed, 
overturned ,or modified in any respect without the written 
consent of the DIP Agent; 

(b) the Debtors shall be in compliance with the Interim Order or the 
Final Order, as applicable; 

(c) at the time of making any draw and after giving effect to the 
same, the representations and warranties of the Loan Parties 
contained in the DIP Facility shall be true and correct in all 
material respects; 

(d) no event of default shall then exist or result from the making of 
such draw; 

(e) the Debtors have complied and shall be in compliance (after 
giving effect to the applicable borrowing) with the Approved 
DIP Budget (after giving effect to any permitted variance levels 
to be set forth in the Interim Order and Final Order);  

(f) the Borrower shall certify, as of the date when any borrowing 
request is made, the satisfaction of all other conditions set forth 
herein for the applicable borrowing;  

(g) with respect to each draw, the DIP Agent and the DIP Lenders 
shall have received a borrowing notice signed by the Borrower 
by 12:00 pm (EST) on the Business Day prior to the making of 
the requested draw (it being understood that no draw shall be 
funded on a non-Business Day); and 

(h) any other condition set forth in the Definitive Documents. 

Interest Rates: S+7.50% with 1.00% floor on the DIP Term Loan and the Roll-Up 
Amount, payable in cash. 

Default Interest Rate:  2.00% per annum in excess of the interest rate set forth above  
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DIP Facility Fees: 2.00% on the DIP Term Loan in cash payable to the DIP Agent (for the 
ratable benefit of the DIP Lenders) on the date of the initial draw of the 
DIP Term Loan (the “Initial Funding Date”). 

2.00% exit fee on the DIP Term Loan due and payable upon the earlier 
of (i) the payment in full of all DIP Facility Obligations or (ii) the 
Maturity Date, in cash on the principal amount of the DIP Term Loan. 

Amortization:  No scheduled amortization prior to the Maturity Date 

DIP Maturity: The DIP Facility shall mature on the earliest to occur of the following 
(any such date, the “Maturity Date”): 

(i) 130 days from Petition Date; 

(ii) the date which is 35 days following the date of entry of the 
Interim Order if the Final Order has not been entered by the 
Bankruptcy Court on or prior to such date; 

(iii) the date on which the DIP Lenders accelerate the DIP Facility 
Obligations and terminate the commitments to make loans 
under the DIP Facility after the occurrence of an event of 
default (and the passage of any applicable cure period) in 
accordance with the terms of the Definitive Documents; 

(iv) the consummation of a sale of all or substantially all of the 
Debtors’ assets; and 

(v)  the substantial consummation of a plan of reorganization filed 
in the Chapter 11 Cases that is confirmed pursuant to an order 
of the Bankruptcy Court. 

 

Mandatory 
Prepayments: 

Subject to (a) the “Weekly True-Up and Application of DIP Collateral 
Proceeds” described below, (b) the Approved DIP Budget, the Interim 
Order, and the Final Order, and (c) such other exceptions as the DIP 
Lenders and the Debtors reasonably agree in the Definitive Documents, 
mandatory prepayments from asset sales, insurance/condemnation 
proceeds, tax refunds, and other extraordinary receipts, payable in 
accordance with liens and priorities set forth in Schedule A.  
Notwithstanding the foregoing, no reinvestment of the proceeds of any 
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extraordinary receipts, asset sales, or other proceeds described above 
shall be permitted without the prior written consent of the DIP Lenders 
in their sole and absolute discretion.   

Weekly True-Up and Application of DIP Collateral Proceeds: On each 
Approved DIP Budget testing date (which is to occur on a weekly 
basis), the Debtors shall remit cash proceeds of asset sales, 
insurance/condemnation proceeds, tax refunds, and other extraordinary 
receipts (net of costs and taxes set forth in the Approved DIP Budget 
required to be paid in connection with the applicable asset sale or 
insurance or condemnation proceeds and amounts required to be 
applied to the repayment of principal, premium (if any) and interest on 
indebtedness required to be paid as a result of such transaction that is 
secured any Prepetition Permitted Liens)2 of:  

(i) the Prepetition ABL Priority Collateral and the Postpetition 
ABL Priority Collateral (each as defined in Schedule A hereto) 
(a) to the ABL Agent for application in accordance with 
Schedule A until payment in full of the obligations under the 
Prepetition Credit Agreement, (b) thereafter, to the DIP Agent 
until payment in full of the DIP Facility Obligations, and (c) 
thereafter to the Debtors’ estates;  
 

(ii) the Postpetition DIP Collateral (as defined in Schedule A 
hereto) (a) to the DIP Agent until payment in full of the DIP 
Facility Obligations, and (b) thereafter, to the Debtors’ estates; 
and 
 

(iii)the PropCo Loan Collateral (as defined in Schedule A hereto) 
(a) to the Prepetition PropCo Lender (as defined in Schedule A 
hereto) until payment in full of the obligations under the 
Prepetition PropCo Note (as defined in Schedule A hereto), (b) 
thereafter, to the DIP Agent until payment in full of the DIP 
Facility Obligations, and (c) thereafter, to the Debtors’ estates. 

Such distributions shall be subject only to the Carve-Out and the 
Debtors maintaining a minimum cash balance of (i) $15 million as of 
any testing date prior to May 31, 2024 and (ii) $10 million as of each 
testing date thereafter.  Notwithstanding the foregoing, there shall be no 
Weekly True-Up and Application of DIP Collateral Proceeds with 

 
2 “Prepetition Permitted Liens” means certain other liens that are permitted to be senior to the liens granted pursuant 
to the Prepetition Credit Agreement, solely to the extent such liens were valid, non-avoidable, and senior in priority 
to the liens granted under the Prepetition Credit Agreement as of the Petition Date and properly perfected as of the 
Petition Date, as expressly indicated as “Prepetition Permitted Liens” listed on a schedule to the DIP Credit 
Agreement, or perfected subsequent to the Petition Date as permitted by section 546(b) of the Bankruptcy Code. 
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respect to the new money amount constituting the DIP Term Loan until 
June 1, 2024. 

Financial Covenants Covenants customary and appropriate for DIP financings of this type, 
including, but not limited to (i) a maximum operating disbursement 
covenant with a 12.5% cushion tested weekly, commencing the week 
following the Petition Date, building to a 4-week rolling basis, and (ii) 
a minimum net receipts covenant with a 12.5% cushion tested weekly, 
commencing the week following the Petition Date, building to a 4-week 
rolling basis. 

Reporting and Other 
Covenants: 

Covenants customary and appropriate for DIP financings of this type, 
including, but not limited to, (i) provision of the Approved DIP Budget, 
weekly cash flow, Approved DIP budget to actual reporting, and 
inventory roll forwards, (ii) daily sales reports from the inventory 
disposition firm, (iii) weekly calls to provide updates on the sale process 
with the inventory disposition firm and real estate advisor, (iv) weekly 
calls with the Debtors; financial advisor on financial and cash flow 
performance, and (iv) daily reporting on daily disbursements.  

Affirmative 
Covenants: 

Customary and appropriate for DIP financing transactions, including 
without limitation, delivery of financial statements and other 
information, maintenance of existence, payment of taxes and claims, 
maintenance of properties and insurance, inspections, lender meetings, 
compliance with laws, and compliance with contractual obligations. 

Negative Covenants:  Customary and appropriate for DIP financing transactions, including 
without limitation, limitations on indebtedness, liens, guarantees, 
negative pledges, restricted payments, subsidiary distributions, 
investments, fundamental changes, disposition of assets, acquisitions, 
disposal of subsidiary interests, sale and lease-backs, transactions with 
affiliates, conduct of business and changes to material contracts. 

Representations and 
Warranties, Events of 
Default, and 
Indemnification: 

Customary and appropriate for DIP financing transactions, including, 
without limitation, events of default with respect to (i) failure to comply 
with the Milestones attached hereto as Schedule B, (ii) payment of 
prepetition claims in violation of the Approved DIP Budget, and (iii) 
election of the Borrowers to cease conducting business operations. 

Adequate Protection:  In exchange for the consent of the Prepetition Secured Parties for the 
use of cash collateral and the priming FILO Loan,  
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a. adequate protection claims entitled to superpriority expense 
status; 
 

b. adequate protection liens on the DIP Collateral in the priorities 
set forth in Schedule A; and 
 

c. payment of fees and expenses of the FILO Agent and ABL 
Agent. 

Choice of Law:  State of New York. Exclusive jurisdiction of the Bankruptcy Court, 
including with respect to the exercise of the remedies by the DIP 
Lenders. 

Expense 
Reimbursement: 

The Debtors agree to fully reimburse expenses, including but not 
limited to engagement of consultants and legal counsel. 
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Schedule A 

Lien Priorities 

Prepetition Collateral  Postpetition Collateral  

Prepetition ABL Priority 
Collateral3 

Prepetition Notes 
Priority Collateral 

Postpetition ABL 
Priority Collateral4 

Postpetition Notes 
Priority Collateral5 

PropCo Loan 
Collateral6 

Postpetition DIP 
Collateral7 

Carve-Out Carve-Out Carve-Out Carve-Out Carve-Out Carve-Out 

Prepetition Permitted 
Liens 

Prepetition Permitted 
Liens 

Prepetition ABL 
Adequate Protection 

Liens 
Prepetition Note Liens 

Prepetition Liens on 
assets of Debtor 99 
Cents PropCo LLC 

DIP Liens 

Prepetition ABL Adequate 
Protection Liens Prepetition Note Liens Prepetition ABL Liens 

Prepetition ABL 
Adequate Protection 

Liens 
DIP Liens 

Prepetition ABL 
Adequate Protection 

Liens 

Prepetition ABL Liens 
Prepetition ABL 

Adequate Protection 
Liens 

DIP Liens Prepetition ABL Liens 
Prepetition ABL 

Adequate Protection 
Liens 

Prepetition FILO 
Adequate Protection 

Liens 

DIP Liens Prepetition ABL Liens 
Prepetition FILO 

Adequate Protection 
Liens 

DIP Liens 
Prepetition FILO 

Adequate Protection 
Liens 

 

Prepetition FILO 
Adequate Protection Liens DIP Liens Prepetition FILO Liens 

Prepetition FILO 
Adequate Protection 

Liens 
 

 

Prepetition FILO Liens 
Prepetition FILO 

Adequate Protection 
Liens 

Prepetition Note Liens Prepetition FILO Liens  
 

Prepetition Note Liens Prepetition FILO Liens    
 

 
3 Prepetition ABL Priority Collateral and Prepetition Notes Priority Collateral mean, respectively, “ABL Priority 
Collateral” and “Notes Priority Collateral” as defined in that certain Intercreditor Agreement, dated as of December 
22, 2020 between Royal Bank of Canada, as ABL Agent, Wilmington Trust, National Association, as Initial Notes 
Priority Agent, and each Additional Notes Priority Agent from time to time party thereto. 
4 “Postpetition ABL Priority Collateral” means DIP Collateral that would constitute ABL Priority Collateral if it 
existed immediately prior to the Petition Date. 
5 “Postpetition Notes Priority Collateral” means DIP Collateral that would constitute Notes Priority Collateral if it 
existed immediately prior to the Petition Date. 
6 “PropCo Loan Collateral” means DIP Collateral securing, as of the date hereof, obligations under that certain Secured 
Promissory Note, dated as of August 3, 2023 (as amended, restated, amended and restated, supplemented or otherwise 
modified to the date hereof, the “Prepetition PropCo Note”), issued by 99 Cents PropCo LLC, a California limited 
liability company, in favor of RCB Equities #1, LLC (the “Prepetition PropCo Lender”). 
7 “Postpetition DIP Collateral” means DIP Collateral that is not Prepetition ABL Priority Prepetition Collateral, 
Prepetition Notes Priority Collateral, Postpetition ABL Priority Collateral, Postpetition Notes Priority Collateral or 
PropCo Loan Collateral. 
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Schedule B 

Milestones 

1. Within 1 business day of the Petition Date, the Debtors shall have filed (i) the DIP Motion, 
(ii) a motion seeking authority to continue going out of business (“GOB”) sales at all retail 
locations, and (iii) a motion seeking approval of procedures for the rejection of the Debtors’ 
leases,  
 

2. On or before 3 days after the Petition Date, the Debtors shall have filed a motion seeking 
entry of an order approving a bidding and sale process with respect to the sale by the 
Debtors of all or substantially all of the Debtors’ assets not subject to GOB sales which, 
for the avoidance of doubt, shall include all owned real property, intellectual property, and 
other assets not consisting of leases (the “Additional Assets”) and leases not rejected within 
30 days after the Petition Date (the “Leases”) (the “Bidding Procedures Order”), each of 
which shall be in form and substance acceptable to the DIP Agent. 
 

3. On or before 3 days after the Petition Date, the Bankruptcy Court shall have entered the 
Interim Order and the Cash Management Order. 
 

4. On or before 30 days after the Petition Date, the Court shall have entered the Final Order, 
the final Cash Management Order, and the Bidding Procedures Order. 
 

5. On or before 40 days after the Petition Date, the deadline for submission of bids for the 
Leases shall have occurred pursuant to the Bidding Procedures Order. 
 

6. On or before 45 days after the Petition Date, the Debtors shall conduct an auction(s) for 
the Leases pursuant to the Bidding Procedures Order. 
 

7. On or before 50 days after the Petition Date, the Bankruptcy Court shall have entered an 
order or orders approving the sale(s) of the Leases. 
 

8. On or before May 31, 2024, the Debtors shall have completed GOB sales at all retail 
locations. 
 

9. On or before 55 days after the Petition Date, the sale(s) of substantially all of the Leases 
shall have been consummated. 
 

10. On or before 80 days after the Petition Date, the deadline for submission of bids for the 
Additional Assets shall have occurred pursuant to the Bidding Procedures Order. 
 

11. On or before 105 days after the Petition Date, the Debtors shall conduct an auction(s) for 
all or substantially all of the Debtors’ Additional Assets pursuant to the Bidding Procedures 
Order. 
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12. On or before 115 days after the Petition Date, the Bankruptcy Court shall have entered an
order or orders approving the sale(s) of substantially all of the Debtors’ Additional Assets.

13. On or before 125 days after the Petition Date, the sale(s) of substantially all of the Debtors’
Additional Assets shall have been consummated.
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