
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Jointly Administered) 
 

ORDER  
(I)(A) APPROVING  

BIDDING PROCEDURES;  
(B) APPROVING THE SELECTION  

OF STALKING HORSE PURCHASER;  
(C) APPROVING THE DEBTORS’ ENTRY  

INTO THE STALKING HORSE APA AND APPROVING  
BID PROTECTIONS; (D) SCHEDULING AUCTIONS AND SALE  

HEARING; (E) APPROVING FORM AND MANNER OF SALE NOTICE; 
(F) APPROVING FORM AND MANNER OF POTENTIAL ASSUMPTION AND 

ASSIGNMENT NOTICE; (G) APPROVING THE FORM AND MANNER OF POST-
AUCTION NOTICE; (H) APPROVING ASSUMPTION AND ASSIGNMENT 

PROCEDURES; AND (II) GRANTING RELATED RELIEF 
(Related to Docket No. 88) 

Upon the motion (“Motion”)2 of AppHarvest Products, LLC and its debtor affiliates, as 

debtors and debtors in possession (collectively, the “Debtors”), for entry of an order (the “Order”) 

(a)(i) authorizing and approving the proposed auction and bidding procedures attached as 

Exhibit 1 hereto (the “Bidding Procedures”) by which the Debtors will solicit and select the 

highest or otherwise best offer(s) for the sales of the Assets, (ii) approving the selection of Stalking 

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development 
Company, LLC (0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest 
Foundation, LLC (None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  
 
2 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to them in 
the Motion. 
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Horse Purchaser (as defined herein), (iii) approving the debtors’ entry into the Stalking Horse APA 

attached as Exhibit 2 hereto and approving bid protections, (iv) scheduling the Auctions and Sale 

Hearing, (v) approving the form and manner of the notice of the sale of the applicable Assets, 

Auction, and Sale Hearing, substantially in the form attached hereto as Exhibit 3 (the “Sale 

Notice”), (vi) approving the form and manner of Potential Assumption and Assignment Notice 

substantially in the form attached hereto as Exhibit 4, (vii) approving the form and manner of 

Post-Auction Notice, substantially in the form attached hereto as Exhibit 5, (viii) approving 

assumption and assignment procedures, including the notice of assumption and assignment to the 

Counterparties to the Desired 365 Contracts, substantially in the form attached hereto as Exhibit 6; 

and (b) granting related relief, each as more fully set forth in the Motion; and upon consideration 

of the First Day Declarations and the Morgner Declaration; and this Court having jurisdiction over 

this matter pursuant to 28 U.S.C. § 1334; and this matter being a core proceeding within the 

meaning of 28 U.S.C. § 157(b)(2); and the Court being able to issue a final order consistent with 

Article III of the United States Constitution; and venue of this proceeding and the Motion in this 

district being proper pursuant to 28 U.S.C. §§ 1408 and 1409; and appropriate notice of and 

opportunity for a hearing on the Motion having been given; and the relief requested in the Motion 

being in the best interests of the Debtors’ estates, their creditors and other parties in interest; and 

the Court having determined that the legal and factual bases set forth in the Motion establish just 

cause for the relief granted herein; and after due deliberation and sufficient cause appearing 

therefor, it is HEREBY FOUND AND DETERMINED THAT: 

1. The relief requested in this Motion is GRANTED as set forth herein. 

2. The Debtors have articulated good, compelling, sufficient, and sound business 

reasons for the Court to grant the relief requested in the Motion, including, without limitation, to 
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(a)(i) approve the Bidding Procedures; (ii) approve selection of Stalking Horse Purchaser, 

(iii) approve the Debtors’ entry into the Stalking Horse APA and approving bid protections, 

(iv)  scheduling Action and and Sale Hearing, (v) approve the form and manner of notice of the 

Sale Notice, (vi) approve the form and manner of Potential Assumption and Assignment Notice, 

(vii) approve the form and manner of Post-Auction Notice, and (viii) approve the Assumption and 

Assignment Procedures; and (d) grant the other relief requested in the Motion. 

3. All objections to the relief requested in the Motion that have not been withdrawn, 

waived, or settled as announced to the Court at the Hearing or by stipulation filed with the Court 

are overruled except as otherwise set forth herein.  

A. Findings with Respect to the Bidding Procedures, Notice Procedures, 
Assumption and Assignment Procedures, and Sale Hearing. 

4. The Bidding Procedures are fair, reasonable, and appropriate under the 

circumstances and represent the best method for maximizing the recovery on, and realizable value 

of, the Debtors’ estates.   

5. The Sale Notice is appropriate and reasonably calculated to provide all interested 

parties with timely and proper notice of the sale of applicable Assets, Sale Transaction(s), Auction, 

the Bidding Procedures, and the Sale Hearing, and no other or further notice is required.  

6. The Potential Assumption and Assignment Notice is appropriate and reasonably 

calculated to provide all interested parties with timely and proper notice of the potential 

assumption and assignment of the Desired 365 Contracts in connection with the sale of the 

applicable Assets and the related Cure Amounts, and no other or further notice is required.  

7. The Post-Auction Notice is appropriate and reasonably calculated to provide all 

interested parties with timely and proper notice of the applicable Successful Bid and Back-up Bid, 

and no other or further notice is required. 
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8. The Notice of Desired 365 Contracts is appropriate and reasonably calculated to 

provide all interested parties with timely and proper notice of the assumption and assignment of 

the Desired 365 Contracts in connection with the sale of the applicable Assets and the related Cure 

Amounts (to the extent amended from the Potential Assumption and Assignment Notice), and no 

other or further notice is required.  

9. The Potential Assumption and Assignment Notice is reasonably calculated to 

provide all non-Debtor counterparties to the Debtors’ Contracts with proper notice of the potential 

assumption and assignment of their Contract, the proposed cure amounts relating thereto, and the 

related Assumption Procedures; provided that the mere listing of any Contract on the Potential 

Assumption and Assignment Notice does not require or guarantee that such Contract will be 

assumed and assigned, and all rights of the Debtors with respect to such Contracts are reserved. 

B. Findings with Respect to the Stalking Horse Purchaser and Bid Protections. 

10. The Debtors have demonstrated and proven that their performance of the 

obligations related to the Stalking Horse Bid and the proposed Bid Protections are in the best 

interests of the Debtors, their creditors, their estates, and all parties in interest, and that the 

foregoing represents a sound exercise of the Debtors’ business judgment.  The Debtors have 

articulated good, sufficient, and sound business justifications for performance of the obligations 

related to the Stalking Horse Bid and the proposed Bid Protections.  Namely, among other things, 

(1) the Stalking Horse Bid constitutes the highest or otherwise best offer that the Debtors have 

received to date; (2) the approval of the relief requested is a necessary and constructive step toward 

the completion of the sale process; and (3) the Stalking Horse Bid and the proposed Bid Protections 

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 4 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 4 of 140



5 
 
 

allow the Debtors to solicit the highest or otherwise best bid for the Assets through the Bidding 

Procedures.3 

11. The proposed Bid Protections (1) are an actual and necessary cost and expense of 

preserving the Debtors’ estates within the meaning of section 503(b)(1)(A) and section 507(a)(2) 

of the Bankruptcy Code; and (2) are fair, reasonable, and appropriate, including in light of the size 

and nature of the Richmond/Morehead Sale Transaction, the commitments that have been made, 

and the efforts that have been and will be expended by the Stalking Horse Purchaser.  The proposed 

Bid Protections are necessary to induce the Stalking Horse Purchaser to pursue the Sale 

Transaction and to be bound by the Stalking Horse APA.  Further, the proposed Bid Protections 

were negotiated by the parties at arm’s-length and in good faith by the Debtors and Stalking Horse 

Purchaser.   

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED THAT: 

I. Important Dates and Deadlines.  

12. The Debtors are authorized to take any and all actions reasonably necessary or 

appropriate to implement the Bidding Procedures in accordance with the following timeline:  

Sale Transaction(s) Milestones 

Date and Time 
(all in prevailing Central Time) 

Event or Deadline 

August 24, 2023 Sale Motion Deadline4 
August 25, 2023 Bidding Procedures Hearing 
August 25, 2023 Potential Assumption and Assignment Notice Deadline 
August 28, 2023, at 4:00 p.m. Bid Deadline 
August 30, 2023 Auction  
August 30, 2023 Deadline to serve:  (a) Post-Auction Notice, (b) Notice of Desired 365 

Contracts, and (c) Adequate Assurance Package of the Successful 
Bidder(s) and Back-up Bidder(s)  

                                                 
3 The Stalking Horse Bid will serve as a minimum or floor bid on which the Debtors and their stakeholders may rely.  
As such, the Stalking Horse Purchaser and the Stalking Horse Protections are providing a material benefit to the 
Debtors and their creditors by increasing the likelihood that the best possible price for the Assets will be received. 
4 For the avoidance of doubt, the Sale Motion shall include the Debtors’ briefing on the Asserted Dalsem Claim.  
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Sale Transaction(s) Milestones 

Date and Time 
(all in prevailing Central Time) 

Event or Deadline 

August 31, 2023 Sale Objection and Contract Objection Deadline for objections based 
on: (1) the manner in which an Auction was conducted; (2) the identity 
of a Successful Bidder or Back-up Bidder for the applicable Assets; (3) 
the objection to the assignment of any applicable Assets, including any 
Desired 365 Contract; (4) Cure Amount (solely to the extent such 
objection is not subject to the Cure Objection Deadline), (5) the ability 
of a Successful Bidder or Back-up Bidder to provide adequate 
assurance of future performance to counterparties to executory 
contracts and unexpired leases contemplated to be assumed or assigned 
to a Successful Bidder or Back-up Bidder for the applicable Assets; and 
(6) the sale of the applicable Assets free and clear of the Asserted 
Dalsem Claim.  

September 5, 2023 Deadline to file responses to Sale Objections and Contract Objections 
September 6, 2023 Sale Hearing 
September 11, 2023 Cure Objection Deadline 

 

13. The failure to timely file an objection in accordance with this Order shall forever 

bar the assertion of any objection to the Motion or Sale Order and/or consummation of a Sale 

Transaction, including the assumption and assignment of Desired 365 Contracts to a Successful 

Bidder pursuant to a purchase agreement, and shall be deemed to constitute any such party’s 

consent to entry of the applicable order and consummation of the applicable Sale Transaction and 

all other transactions related thereto. 

14. The Debtors reserve the right, and are authorized to, modify the above timeline and 

Bidding Procedures in accordance with the Bidding Procedures. 

II.  Bidding Procedures. 

15. The Bidding Procedures are approved in their entirety.  The Debtors are authorized 

to take any and all actions reasonably necessary or appropriate to implement the Bidding 

Procedures in accordance therewith.  The failure to specifically include or reference a particular 

provision of the Bidding Procedures in this Order shall not diminish or impair the effectiveness of 

such provision.  
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16. The process and requirements associated with submitting a Qualified Bid are 

approved as fair, reasonable, appropriate, and designed to maximize recoveries for the benefit of 

the Debtors’ estates, creditors, and other parties in interest.  

17. As further described in the Bidding Procedures, the deadline to submit a Bid with 

respect to the Richmond/Morehead Assets, the Somerset Assets, or the Other Assets shall be 

August 28, 2023 at 4:00 p.m. (prevailing Central Time).  Any disputes or objections, if any, to 

the selection of Qualified Bid(s), Successful Bid(s), or Back-up Bid(s) (each as defined in the 

Bidding Procedures) shall be resolved by this Court at the Sale Hearing. 

18. The Debtors are authorized to conduct the Auction(s) in accordance with the 

Bidding Procedures.  Unless a separate notice is served by the Debtors, the Auction(s) with respect 

to the Richmond/Morehead Assets, the Somerset Assets, or the Other Assets shall take place on 

August 30, 2023.  The Auction(s) shall be held at such place or time as the Debtors shall select. 

III. Notice Procedures. 

19. The form of Sale Notice is approved. 

20. Within seven (7) days after the entry of this Order, the Debtors shall serve the Sale 

Notice and this Order, including the Bidding Procedures, by first-class mail, postage prepaid, upon: 

(a) the Office of the United States Trustee; (b) the holders of the thirty (30) largest unsecured 

claims against the Debtors; (c) Mastronardi Produce Limited, or counsel thereto; (d) CEFF II 

AppHarvest Holdings, LLC, an affiliate of Equilibrium, or counsel thereto; (e) Rabo AgriFinance 

LLC, or counsel thereto; (f) Greater Nevada Credit Union, or counsel thereto; (g) the Official 

Committee of Unsecured Creditors, if any; (h) the United States Attorney’s Office for the District 

of Delaware; (i) the Internal Revenue Service; (j) all entities that have, to the best knowledge of 

the Debtors’ management and advisors, expressed written interest in consummating the applicable 
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Sale Transaction(s) with respect to the applicable Assets within the past six (6) months; and (k) all 

other entities known to have asserted any lien, claim, interest, or encumbrance in or upon any of 

the Assets; provided that to the extent email addresses are available for any of the foregoing parties, 

such parties may be served by email.  

21. In addition, within seven (7) days after the entry of this Order or as soon as 

reasonably practicable thereafter, the Debtors shall serve the applicable Sale Notice by first-class 

mail, postage prepaid, upon: (a) all federal, state, and local regulatory or taxing authorities or 

recording offices which have a reasonably known interest in the relief granted herein; (b) the U.S. 

Trustee; (c) the Internal Revenue Service; (d) any governmental authority known to have a claim 

against the Debtors in these Chapter 11 Cases; (e) all environmental authorities having jurisdiction 

over any of the Assets, including the Environmental Protection Agency; (f) the Office of the 

Attorney General and Office of the Secretary of State in each state in which the Assets are held; 

(g) the counterparties to the 365 Contracts and all other applicable contracts and leases; and (h) the 

Antitrust Division of the United States Department of Justice; (i) the Federal Trade Commission; 

and all parties entitled to notice pursuant to Bankruptcy Rule 2002 and Local Rule 2002-1. 

22. Service of the Sale Notice as described above shall be good and sufficient notice of 

the applicable Sale Transaction and the Assumption and Assignment Procedures with respect to 

known interested parties.   

23. The Debtors are directed to post the Sale notice on their case information website 

at https://cases.stretto.com/appharvest/. 

24. The form of Post-Auction Notice is approved.  The Debtors will serve the 

applicable Post-Auction Notice on the counterparties to the Desired 365 Contracts, the Sale Notice 

Parties, and all parties entitled to notice pursuant to Bankruptcy Rule 2002 and Local Rule 2002-
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1 via ECF, by email, fax, or overnight delivery, as soon as practicable, and in no event later than 

August 30, 2023. 

IV. Assumption and Assignment Procedures.   

25. The Assumption and Assignment Procedures, as detailed in the Motion and 

incorporated herein by reference as if fully set forth in the Order, are approved. 

26. The form of Potential Assumption and Assignment Notice is approved. 

27. The Debtors shall file with the Court, post on the case website at 

https://cases.stretto.com/appharvest/, and serve on each Counterparty to a 365 Contract, the 

Potential Assumption and Assignment Notice on or prior to August 25, 2023 (the “Potential 

Assumption and Assignment Deadline”).  If no Cure Amount is listed for a particular Desired 365 

Contract, the Debtors’ asserted Cure Amount for such 365 Contract shall be deemed to be $0.00.  

The Debtors shall serve, via email, if available, or first-class mail, the Potential Assumption and 

Assignment Notice that contains (a) the list of 365 Contracts, (b) information necessary and 

appropriate to provide notice of the relevant proposed assumption and assignment of 365 Contracts 

that may be Desired 365 Contracts and rights thereunder, (c) Cure Amount, if any, and (d) the 

procedures for objecting thereto, on all counterparties to the 365 Contracts and all parties on the 

Rule 2002 Notice List.  Service of such Potential Assumption and Assignment Notice as set forth 

herein shall be deemed good and sufficient notice of, among other things, the potential assumption 

and assignment of the 365 Contracts, the applicable Cure Amounts related thereto, and the 

procedures for objecting thereto, and no other or further notice is necessary. 

28. Any objection with respect to the Debtors’ proposed Cure Amount (“Cure 

Objection”) for any 365 Contract included in the Potential Assumption and Assignment Notice 

shall be filed on or prior to September 11, 2023 at 4:00 p.m. (prevailing Central Time) for any 

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 9 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 9 of 140



10 
 
 

Counterparties to a 365 Contracts (the “Cure Objection Deadline”) provided that, with respect to 

any Cure Objection for any 365 Contract included on a subsequent Potential Assumption and 

Assignment Notice filed by the Debtors, such Cure Objections shall be filed on or prior to the 

Contract Objection Deadline.  Any Cure Objection must (a) be in writing; (b) comply with the 

applicable provisions of the Bankruptcy Rules and Bankruptcy Local Rules; (c) be filed with the 

Court by the Cure Objection Deadline; and (d) state with specificity the grounds for such objection, 

including, without limitation, the fully liquidated cure amount and the legal and factual bases for 

any unliquidated cure amount that the Counterparty believes is required to be paid under 

Bankruptcy Code sections 365(b)(1)(A) and (B) for the applicable Desired 365 Contract, along 

with the specific nature and dates of any alleged defaults, the pecuniary losses, if any, resulting 

therefrom, and the conditions giving rise thereto. 

29. If, after the Potential Assumption and Assignment Notice Deadline, additional 

executory contracts or unexpired leases of the Debtors are determined to be potential Desired 365 

Contracts in connection with an applicable Sale Transaction, or the Debtors seek to modify the 

previously stated Cure Amount associated with any 365 Contract, as soon as practicable thereafter 

and in no event later than August 31, 2023, the Debtors shall file with the Court and serve, by 

overnight delivery, on the applicable Counterparties a supplemental or amended Potential 

Assumption and Assignment Notice, and such Counterparties shall file any objection to Cure 

Amount not later than the Cure Objection Deadline. 

30. The form of Notice of Desired 365 Contracts is approved. 

31. The Debtors shall serve, via email, if available, or first-class mail, the Notice of 

Desired 365 Contracts that contains (a) the list of Desired 365 Contracts, (b) information necessary 

and appropriate to provide notice of the relevant proposed assumption and assignment of the 
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Desired 365 Contracts and rights thereunder, (c) Cure Amount, to the extent amended from the 

Potential Assumption and Assignment Notice, and (d) the procedures for objecting thereto, on all 

counterparties to the 365 Contracts and all parties on the Rule 2002 Notice List.  Service of such 

Notice of Desired 365 Contracts as set forth herein shall be deemed good and sufficient notice of, 

among other things, the assumption and assignment of the 365 Contracts, the applicable Cure 

Amounts related thereto (to the extent amended from the Potential Assumption and Assignment 

Notice), and the procedures for objecting thereto, and no other or further notice is necessary. 

32. The inclusion of a 365 Contract on the Potential Assumption and Assignment 

Notice will not (a) obligate the Debtors to assume any 365 Contract listed thereon nor the 

Successful Bidder to take assignment of such 365 Contract or (b) constitute any admission or 

agreement of the Debtors that such 365 Contract is an executory contract. 

33. Any objection by a Counterparty, except a Cure Objection subject to the Cure 

Objection Deadline as described in paragraph 28 herein, to the assumption, assignment, or the 

Cure Amount related to, a Desired 365 Contract (a “Contract Objection”) must (a) be in writing;  

(b) comply with the applicable provisions of the Bankruptcy Rules and Bankruptcy Local Rules; 

(c) be filed with the Court on or before 4:00 p.m. (prevailing Central Time) on August 31, 2023 

(the “Contract Objection Deadline”); and (d) state with specificity the grounds for such objection, 

including, without limitation, basis for objecting to the assumption and assignment of the 

applicable 365 Contract, adequate assurance of future performance, and the fully liquidated cure 

amount and the legal and factual bases for any unliquidated cure amount that the Counterparty 

believes is required to be paid under Bankruptcy Code Sections 365(b)(1)(A) and B) for the 

applicable Desired 365 Contract, along with the specific nature and dates of any alleged defaults, 

the pecuniary losses, if any, resulting therefrom, and the conditions giving rise thereto. 
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34. Any time after the date of service of the Notice of Desired 365 Contracts and prior 

to the Sale Hearing, the Debtors reserve the right, and are authorized but not directed, to: (a) add 

previously omitted Desired 365 Contracts as contracts to be assumed and assigned to an applicable 

Successful Bidder in accordance with the definitive agreement for a Sale Transaction; (b) remove 

a Desired 365 Contract from the Notice of Desired 365 Contract that a Successful Bidder proposes 

be assumed and assigned to it in connection with a Sale Transaction; or (c) modify the previously 

stated Cure Amount associated with any Desired 365 Contract. 

35. At the Sale Hearing, the Debtors will seek Court approval of the assumption and 

assignment to the Successful Bidder(s) of the applicable Desired 365 Contracts.  The inclusion of 

a Desired 365 Contract on the Notice of Desired 365 Contracts will not (a) obligate the Debtors to 

assume any Desired 365 Contract listed thereon nor the Successful Bidder to take assignment of 

such Desired 365 Contract or (b) constitute any admission or agreement of the Debtors that such 

Desired 365 Contract is an executory contract. 

36. If no Cure Objection or Contract Objection is timely received with respect to a 

Desired 365 Contract: (a) the Counterparty to such Desired 365 Contract shall be deemed to have 

consented to the assumption by the Debtors and assignment to the Successful Bidder of the Desired 

365 Contract, and be forever barred from asserting any objection with regard to such assumption 

and assignment (including, without limitation, with respect to adequate assurance of future 

performance by the applicable Successful Bidder); (b) any and all defaults under the Desired 365 

Contract and any and all pecuniary losses related thereto shall be deemed cured and compensated 

pursuant to Bankruptcy Code section 365(b)(1)(A) and (B) upon payment of the Cure Amount set 

forth in the applicable Notice of Desired 365 Contracts for such Desired 365 Contract; and (c) the 

Counterparty shall be forever barred from asserting any other claims related to such Desired 365 
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Contract against the Debtors and their estates or the Successful Bidder, or the property of any of 

them, that existed prior to the entry of the order resolving the Contract Objections and 

the Sale Order. 

37. To the extent that the parties are unable to consensually resolve any Contract 

Objection prior to the commencement of the applicable Sale Hearing, including, without 

limitation, any dispute with respect to the Cure Amount required to be paid to the applicable 

Counterparty under Bankruptcy Code sections 365(b)(1)(A) and (B) (any such dispute, a “Cure 

Dispute”), the Debtors may (i) assume the applicable 365 Contract prior to the resolution of the 

Cure Dispute; provided that the Debtors shall (a) pay to the applicable Counterparty the undisputed 

portion of the Cure Amount within five (5) business days after entry of the applicable Sale Order 

and (b) reserve cash in an amount sufficient to pay the disputed portion of the Cure Amount 

reasonably asserted by the applicable Counterparty (or such lesser amount as may be fixed or 

estimated by the Court or otherwise agreed to by the Counterparty and the Debtors) (the “Reserve 

Amount”), or (ii) adjourn their request to assume the Contract or Lease pending resolution of the 

Cure Dispute (an “Adjourned Cure Dispute”); provided further that, to the extent the Adjourned 

Cure Dispute is resolved or determined unfavorably to the Debtors, the Debtors may withdraw the 

proposed assumption of the applicable Contract or Lease after such determination by filing a notice 

of withdrawal, which, in the case of a Lease, shall be prior to the expiration of the applicable 

deadline to assume or reject unexpired leases under section 365(d)(4) of the Bankruptcy Code.  

The Debtors shall file notice of their intention to reserve for a Cure Amount or to adjourn their 

request for assumption.  An Adjourned Cure Dispute may be resolved after the closing date of the 

applicable Sale Transaction in the Debtors’ discretion. 
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V. Sale Hearing.  

38. A Sale Hearing to, as applicable, (a) approve the sale of the Richmond/Morehead 

Assets to a Successful Bidder, (b) approve the sale of the Somerset Assets to a Successful Bidder; 

(c) approve a sale of the Other Assets to a Successful Bidder, (d) approve designation of Back-up 

Bids and Back-up Bidders, if applicable, in accordance with the Bidding Procedures, and 

(e) authorize the assumption and assignment of certain executory contracts and unexpired leases 

shall be held on September 6, 2023, and may be adjourned or rescheduled upon notice by the 

Debtors.  At the Sale Hearing, the Debtors will seek Court approval of the Successful Bid(s) and 

Back-up Bid(s), if applicable.  Unless the Court orders otherwise, any Sale Hearing shall be an 

evidentiary hearing on matters relating to the applicable Sale Transaction(s) and there will be no 

further bidding at such hearing.  In the event that a Successful Bidder cannot or refuses to 

consummate the applicable Sale Transaction because of the breach or failure on the part of such 

Successful Bidder, the Debtors, may, in accordance with the Bidding Procedures, designate the 

applicable Back-up Bid to be the new Successful Bid and the Back-up Bidder to be the new 

Successful Bidder, and the Debtors shall be authorized, but not required, to consummate the 

applicable Sale Transaction with the Back-up Bidder without further order of the Court. 

39. Any and all objections, if any, to any proposed Sale Transaction, including any 

objection to the assignment of any Asset (a “Sale Objection”) must be filed no later than 

August 31, 2023 at 4:00 p.m. (prevailing Central Time) (the “Sale Objection Deadline”).  For 

avoidance of doubt, any objections to a Successful Bidder’s proposed form of adequate assurance 

of future performance will be resolved at the applicable Sale Hearing.   
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VI. Stalking Horse and Bid Protections.  

40. CEFF II AppHarvest Holdings, LLC (“Equilibrium”) shall be the Stalking Horse 

Purchaser for the Richmond/Morehead Assets.  

41. The proposed Bid Protections are hereby approved and the Debtors are hereby 

authorized to pay the proposed Bid Protections to the Stalking Horse Purchaser pursuant to the 

terms and subject to the conditions of the Stalking Horse APA; provided that the Break-Up Fee 

shall be payable solely in the event of consummation of an overbid Competing Transaction.  

VII. Additional Provisions  

42. Cigna Health and Life Insurance Company and Evernorth Care Solutions, Inc. 

(jointly, “Cigna”) and the Debtors are parties to four contracts (collectively, the “Cigna 

Contracts”), pursuant to which Cigna provides ongoing insurance, administrative, clinical and 

work/life support services relating to the Debtors’ self-funded employee healthcare benefits plan.  

Notwithstanding anything herein or in any notice relating to the Sale Transaction(s) to the contrary, 

the Debtors shall, no later than two (2) business days prior to the Sale Hearing, provide to Cigna, 

through its counsel, written notice of Debtors’ irrevocable (subject to closing of the applicable Sale 

Transaction) decision as to whether or not they propose to assume and assign the Cigna Contracts 

to an applicable Successful Bidder as part of a Sale Transaction.   

43. Notwithstanding anything to the contrary herein, the entry of this order and the 

relief granted hereby is without prejudice to the rights of Nixon Power Services, LLC (“Nixon 

Power”) to object to or respond to any Sale Transaction or the Stalking Horse APA, and nothing 

in this Order, the Bidding Procedures, or the Stalking Horse APA shall be deemed to waive any 

rights, remedies, or defenses that Nixon Power has or may have under applicable bankruptcy and 

non-bankruptcy laws with respect to that certain power generator described in Proof of Claim 
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No. 14, and the Debtors and Nixon Power’s rights in connection therewith are expressly reserved 

and preserved hereunder in all respects. 

44. The rights of all non-Debtor parties-in-interest are hereby preserved to object to 

any credit bid by the DIP Lender of the DIP Facility subject to the deadlines set forth herein and 

other provisions set forth therein (including on the basis that the credit bid is on assets held by a 

Debtor that did not receive the full benefits of the DIP obligations being credit bid) 

45. To the extent that the Stalking Horse Bid is the Successful Bid for the 

Richmond/Morehead Assets, the relief granted hereby is without prejudice to the rights of Dalsem 

to object to the sale of the Richmond/Morehead Assets on the basis that the sale should not be 

approved due to the linking of the Richmond/Morehead Assets; provided that nothing in this 

paragraph 45 shall be deemed to waive any defenses that the Debtors have or may have under 

applicable bankruptcy and non-bankruptcy laws in connection therewith. 

46. The findings of fact and conclusions of law herein constitute the Court’s findings 

of fact and conclusions of law for the purposes of Bankruptcy Rule 7052, made applicable pursuant 

to Bankruptcy Rule 9014.  To the extent any findings of fact are conclusions of law, they are 

adopted as such.  To the extent any conclusions of law are findings of fact, they are adopted 

as such.   

47. Except as otherwise provided herein, any objection provided pursuant to any of the   

provisions set forth in the Motion must: (a) be in writing, (b) comply with the applicable provisions 

of the Bankruptcy Rules and Bankruptcy Local Rules, (c) state with particularity the legal and 

factual basis for the objection and the specific grounds therefor, and (d) be filed with this Court 

via ECF.  

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 16 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 16 of 140



17 
 
 

48. Any substantial contribution claims by any Bidder are deemed waived, to the extent 

based on such Bidder’s submission of a bid in accordance with the Bidding Procedures. 

49. Notwithstanding anything herein or in the Bidding Procedures to the contrary, the 

rights of any party to object to a Sale Transaction in accordance with the Bidding Procedures on 

the grounds that such Sale Transaction, if consummated, would result in insufficient funds to pay 

in full administrative expense claims against the Debtors allowed under Section 503(b) of the 

Bankruptcy Code, whether under a chapter 11 plan of reorganization or pursuant to the applicable 

Sale Order, are expressly reserved. 

50. Notwithstanding anything to the contrary herein, including, without limitation, this 

Order’s authorization of, and approval of the Debtors’ performance of obligations related to the 

Stalking Horse Protections, the entry of this Order and the relief granted hereby is without 

prejudice to the rights of any party to object or respond to the Sale, the Plan, the Stalking Horse 

Purchase Agreement, or any other document or instrument contemplated by any of the foregoing, 

and all such rights are reserved and preserved in all respects. 

51. This Order shall be immediately effective and enforceable upon entry hereof. 

52. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this Order. 

53. Nothing in this order constitutes (a) an admission as to the validity of any claim 

against the Debtors; (b) a waiver of the Debtors’ or any party in interest’s rights to dispute the 

amount of, basis for, or validity of any claim or interest under applicable law or nonbankruptcy 

law; (c) a promise or requirement to pay any claim; (d) a waiver of the Debtors’ or any other party 

in interest’s rights under the Bankruptcy Code or any other applicable law; (e) a request for or 

granting of approval for assumption of any agreement, contract, program, policy, or lease under 
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section 365 of the Bankruptcy Code; or (f) an admission as to the validity, priority, enforceability, 

or perfection of any lien on, security interest in, or other encumbrance on property of the Debtors’ 

estates.  Any payment made pursuant to this order is not intended to be nor should it be construed 

as an admission as to the validity of any claim or a waiver of the Debtors’ rights to subsequently 

dispute such claim. 

54. The requirements set forth in Bankruptcy Rule 6003(b) are satisfied. 

55. Notice of the Motion as provided therein shall be deemed good and sufficient notice 

of such Motion under the circumstances and the requirements of Bankruptcy Rule 6004(a) and the 

Bankruptcy Local Rules are satisfied by such notice. 

56. Notwithstanding the applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this order shall be immediately effective and enforceable upon its entry. 

57. The Debtors are authorized to take all such actions as are necessary or appropriate 

to implement the terms of this order. 

58. This Court retains exclusive jurisdiction with respect to all matters arising from or 

related to the implementation, interpretation, and enforcement of this order. 

 

Dated:  ____________, 2023 
Houston, Texas 

 

 

UNITED STATES BANKRUPTCY JUDGE 
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____________________________________ 
DAVID R. JONES 
UNITED STATES BANKRUPTCY JUDGE 
 
 

August 25, 2023.

Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 18 of 140



EXHIBIT 1

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 19 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 19 of 140



 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Jointly Administered) 
 

BIDDING PROCEDURES FOR THE SALE OF THE DEBTORS’ ASSETS 

On July 23, 2023, the above-captioned debtors and debtors in possession (collectively, 
the “Debtors”) filed voluntary petitions for relief under chapter 11 of title 11 of the United States 
Code, 11 U.S.C. § 101–1532 (the “Bankruptcy Code”) in the United States Bankruptcy Court for 
the Southern District of Texas (the “Bankruptcy Court”).  

The Debtors are conducting a marketing process for the sale or disposition of the following 
assets: (i) the Debtors’ Richmond facility and related assets (collectively, the “Richmond Assets”); 
(ii) the Debtors’ Morehead facility and related assets (collectively, the “Morehead Assets” and 
together with the Richmond Assets, the “Richmond/Morehead Assets”); (iii) the Debtors’ 
Somerset facility and related assets (collectively, the “Somerset Assets”); and (iv) certain 
remaining real property, instruments, and robotics and intellectual property owned by the Debtors2 
(the “Other Assets” and together with the Richmond/Morehead Assets and the Somerset Assets, 
collectively, the “Assets”) under section 363 of the Bankruptcy Code and/or pursuant to a 
chapter 11 plan (each such sale or disposition, a “Sale Transaction” and collectively, the “Sale 
Transactions”). 

On [•], 2023, the Bankruptcy Court entered the Order (I)(A) Approving Bidding 
Procedures; (B) Approving the Selection of Stalking Horse Purchaser; (C) Approving the Debtors’ 
Entry Into the Stalking Horse APA and Approving Bid Protections; (D) Scheduling Auctions and 
Sale Hearing; (E) Approving Form and Manner of Sale Notice; (F) Approving Form and Manner 
of Potential Assumption and Assignment Notice; (G) Approving the Form and Manner of Post-
Auction Notice; (H) Approving Assumption and Assignment Procedures; and (II) Granting Related 

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development 
Company, LLC (0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest 
Foundation, LLC (None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  

2 Other Assets include without limitation the Debtor’s “Morehead North” property located at 600 Cumberland Drive, 
a house referred to as the “Log Cabin” located at 100 Lake Park Drive, a certain $5 million Keep it Simple Security 
convertible note invested into Red Sea Farms, and assorted robotics assets and related IP. 
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Relief (the “Bidding Procedures Order”),3 approving, among other things, the bid procedures to be 
used in connection with the potential sale(s) of the Assets to the Stalking Horse Purchaser 
(as defined below) and/or to one or more Successful Bidder(s) (as defined below), as applicable 
(collectively, the “Bidding Procedures”).  The Bidding Procedures are set forth below. 

The Bidding Procedures Order also authorized, among other things, the Debtors’ entrance 
into that certain Asset Purchase Agreement, dated as of August 1, 2023 (as amended, 
supplemented, or otherwise modified by the parties thereto, the “Stalking Horse APA”)4 between 
the Debtors and CEFF II AppHarvest Holdings, LLC (“Equilibrium” or the “Stalking Horse 
Purchaser”), pursuant to which, after a comprehensive marketing and sale process initiated before 
the commencement of these chapter 11 cases, the Stalking Horse Purchaser has agreed to purchase 
the Richmond/Morehead Assets and to assume certain liabilities of the Debtors, each as 
specifically enumerated in the Stalking Horse APA and subject to the terms and conditions set 
forth therein.  The Stalking Horse APA shall serve as the stalking horse bid (the “Stalking Horse 
Bid”) for the Richmond/Morehead Assets, subject to higher and better bids in accordance with the 
terms and conditions of these Bidding Procedures. 

The Debtors may elect in their discretion to post a form of the applicable purchase 
agreement as to the remaining Assets (each, a “Form Purchase Agreement”) to the respective Data 
Room (as defined below). 

ANY PARTY INTERESTED IN PROPOSING A POTENTIAL TRANSACTION 
SHOULD CONTACT THE DEBTORS’ PROPOSED INVESTMENT BANKER, 
JEFFERIES LLC, IF THEY HAVE ANY QUESTIONS OR NEED ADDITIONAL 
INFORMATION:   

RICH MORGNER (RMORGNER@JEFFERIES.COM), 
STEPHEN GAVALAS (SGAVALAS@JEFFERIES.COM),  

DERK VAN DER ERVE (DVANDERERVE@JEFFERIES.COM),  
CHRISTOPHER HANLEY (CHANLEY@JEFFERIES.COM), AND 

PHILIP ENGEL (PENGEL@JEFFERIES.COM). 

For the avoidance of doubt, the Debtors in an exercise of their reasonable business 
judgment may elect to exclude any Assets (other than the Richmond/Morehead Assets) from 
the Bidding Procedures and sell such Assets at either a private or public sale, subject to Bankruptcy 
Court approval of any alternative method of sale or disposition.   

I. ASSETS TO BE SOLD 

Richmond/Morehead Assets.  The Debtors will offer for sale the Richmond/Morehead 
Assets in accordance with these Bidding Procedures through the Richmond/Morehead Sale 
Transaction pursuant to a purchase agreement (the “Richmond/Morehead APA”).  For the 
avoidance of doubt, with respect to the Richmond/Morehead Assets, to the extent the Debtors do 

                                                 
3 Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to them in the 
Bidding Procedures Motion. 

4 A copy of the Stalking Horse APA is filed on the docket of the chapter 11 cases at Docket No. 127. 
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not receive Qualified Bids for all of the Richmond/Morehead Assets, the Debtors reserve the right 
not to consider or otherwise to proceed to an Auction for such bids.  For the further avoidance of 
doubt, with respect to the Richmond/Morehead Assets, (a) a bid solely for the Richmond Assets 
or solely for the Morehead Assets shall not be a Qualified Bid and (b) the Stalking Horse Bid is 
deemed to be a Qualified Bid.  The Debtors reserve the right to not consider Qualified Bid(s) or to 
determine to not proceed to an Auction or Sale Hearing for such Qualified Bid(s) if the aggregate 
value of such Qualified Bid(s) does not exceed an amount necessary to, among other things, fund 
plan distributions and fund working capital.  

Somerset Assets.  The Debtors will offer for sale the Somerset Assets in accordance with 
these Bidding Procedures through the Somerset Sale pursuant to a purchase agreement 
(the “Somerset APA”) for all of the Somerset Assets.  For the avoidance of doubt, with respect to 
the Somerset Assets, to the extent the Debtors do not receive Qualified Bids for all of the Somerset 
Assets, the Debtors reserve the right not to consider or otherwise to proceed to an Auction for such 
bids.  The Debtors reserve the right to not consider Qualified Bid(s) or to determine to not proceed 
to an Auction or Sale Hearing for such Qualified Bid(s) if the aggregate value of such Qualified 
Bid(s) does not exceed an amount necessary to, among other things, fund plan distributions, fund 
working capital, and secure the support of the DIP Lenders.   

Other Assets.  The Debtors will offer for sale the Other Assets in accordance with these 
Bidding Procedures through the Other Assets Sale pursuant to an asset purchase agreement 
(the “Other Assets APA”) of (a) all of the Debtors’ Other Assets; or (b) particular assets 
representing a portion of the Other Assets (each such bid, an “Other Assets Partial Bid”).  For the 
avoidance of doubt, with respect to Other Assets Partial Bids, to the extent the Debtors do not 
receive Qualified Bids for all of the Other Assets, the Debtors reserve the right not to consider or 
otherwise proceed to an Auction or Sub-Auction for such bids.  The Debtors reserve the right to 
not consider Qualified Bid(s) or to determine to not proceed to an Auction or Sale Hearing for 
such Qualified Bid(s) if the aggregate value of such Qualified Bid(s) does not exceed an amount 
necessary to, among other things, fund plan distributions, fund working capital, and secure the 
support of the DIP Lenders.   

II. KEY DATES 

The Bidding Procedures provide interested parties with the opportunity to qualify for, and 
participate in, one or more potential Auctions (as defined below) to be conducted by the Debtors 
and to submit competing bids (each, a “Bid”) for some or all the Assets.  In accordance with 
the Bidding Procedures, the Debtors will (a) coordinate with each Potential Bidder (as defined 
below) regarding the conduct of their respective due diligence, (b) evaluate bids from potential 
Bidders, (c) negotiate any Bid made, and (d) make such other determinations as are provided for 
in these Bidding Procedures. 

The key dates for the sale process for each of (A) the Richmond/Morehead Assets 
(the “Richmond/Morehead Assets Sale”); (B) the Somerset Assets (the “Somerset Assets Sale”); 
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and (C) the Other Assets (the “Other Assets Sale”) are as follows.5  The Debtors, after consultation 
with the Consultation Parties, may extend any of the deadlines in these Bidding Procedures.  

Sale Transaction(s) Milestones 

Date and Time 
(all in prevailing Central Time) 

Event or Deadline 

August 24, 2023 Sale Motion Deadline6 
August 25, 2023 Bidding Procedures Hearing 
August 25, 2023 Potential Assumption and Assignment Notice Deadline 
August 28, 2023, at 4:00 p.m. Bid Deadline 
August 30, 2023 Auction  
August 30, 2023 Deadline to serve:  (a) Post-Auction Notice, (b) Notice of Desired 365 

Contracts, and (c) Adequate Assurance Package of the Successful 
Bidder(s) and Back-up Bidder(s)  

August 31, 2023 Sale Objection and Contract Objection Deadline for objections based 
on: (1) the manner in which an Auction was conducted; (2) the identity 
of a Successful Bidder or Back-up Bidder for the applicable Assets; (3) 
the objection to the assignment of any applicable Assets, including any 
Desired 365 Contract; (4) Cure Amount (solely to the extent such 
objection is not subject to the Cure Objection Deadline), (5) the ability 
of a Successful Bidder or Back-up Bidder to provide adequate 
assurance of future performance to counterparties to executory 
contracts and unexpired leases contemplated to be assumed or assigned 
to a Successful Bidder or Back-up Bidder for the applicable Assets; and 
(6) the sale of the applicable Assets free and clear of the Asserted 
Dalsem Claim.  

September 5, 2023 Deadline to file responses to Sale Objections and Contract Objections 
September 6, 2023 Sale Hearing 
September 11, 2023 Cure Objection Deadline 

III. POTENTIAL BIDDER REQUIREMENTS 

To participate in the bidding process or otherwise be considered for any purpose hereunder, 
a person or entity (other than the Stalking Horse Purchaser) interested in purchasing any or all of 
the Assets (a “Potential Bidder”) must deliver or have previously delivered to the Debtors the 
following preliminary documentation (collectively, the “Preliminary Bid Documents”): 

a. an executed confidentiality agreement (a “Confidentiality Agreement”) in the form 
provided by or otherwise acceptable to the Debtors; 

b. sufficient information, as reasonably determined by the Debtors, that the Potential 
Bidder (i) has or may reasonably obtain the financial capacity to close the Sale 
(including current audited or verified financial statements of, or verified financial 
commitments obtained by, the Potential Bidder (or, if the Potential Bidder is an 
entity formed for the purpose of acquiring the property to be sold, the party that 

                                                 
5 As used herein, “Sale Transaction” shall mean, as applicable, the Richmond/Morehead Assets Sale, the Somerset 
Assets Sale, or the Other Assets Sale. 

6 For the avoidance of doubt, the Sale Motion shall include the Debtors’ briefing on the Asserted Dalsem Claim.  
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will bear liability for a breach) as well as an overview of any recent transactions), 
the adequacy of which must be acceptable to the Debtors; 

c. sufficient information, as reasonably determined by the Debtors, that the Potential 
Bidder has the ability to receive any and all necessary governmental, licensing, 
regulatory, and other approvals; 

d. identity of the Potential Bidder, including its legal name, jurisdiction and form of 
organization, and details regarding the ownership and capital structure of the 
Potential Bidder, including details related to the Potential Bidder’s beneficial 
owners, ultimate beneficial owners, and controlling entities, and any of the 
principals, corporate officers, or other representatives that are authorized to appear 
for and act on behalf of the Potential Bidder with respect to the contemplated 
transaction; and description of the nature and extent of any due diligence the 
Potential Bidder wishes to conduct; and 

e. sufficient information, as reasonably determined by the Debtors, that the Potential 
Bidder intends to access the Data Room (as defined below) for a purpose consistent 
with these Bidding Procedures. 

Promptly after a Potential Bidder delivers Preliminary Bid Documents, the Debtors shall 
(i) determine and notify each Potential Bidder as to whether such Potential Bidder has submitted 
acceptable Preliminary Bid Documents, (ii) provide copies of any such notices to the Notice Parties 
and the Stalking Horse Purchaser, and (iii) provide copies of any such Preliminary Bid Documents 
to the Consultation Parties.  Only those Potential Bidders that have submitted acceptable 
preliminary documentation (each, an “Acceptable Bidder”) to the reasonable satisfaction of the 
Debtors and their advisors may submit bids to purchase the Assets.    

IV. DUE DILIGENCE 

Only Acceptable Bidders, including the Stalking Horse Purchaser, shall be eligible to 
receive due diligence information and access to the Debtors’ electronic data room (the “Data 
Room”) and to additional non-public information regarding the Debtors as may be reasonably 
requested by the Acceptable Bidder that the Debtors, in their business judgment, determine to be 
reasonable, available, and appropriate under the circumstances.  The Debtors will provide to each 
Acceptable Bidder reasonable due diligence information, as reasonably requested by such 
Acceptable Bidder in writing, as soon as reasonably practicable after such request, and the Debtors 
shall post substantially all written due diligence provided to any Acceptable Bidder to the Debtors’ 
electronic data room.  The Debtors may designate one or more representatives to coordinate all 
reasonable requests for additional information and due diligence from Acceptable Bidders.  
Acceptable Bidders will not, directly or indirectly, contact or initiate or engage in discussions in 
respect of matters relating to the Debtors or a potential transaction with any customer, supplier, or 
other contractual counterparty of the Debtors without the prior written consent of the Debtors.  The 
due diligence period will end on the Bid Deadline and subsequent to the Bid Deadline the Debtors 
shall have no obligation to furnish any due diligence information.  
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In connection with the provision of due diligence information to Acceptable Bidders, 
the Debtors shall not furnish any confidential information relating to the Debtors or a potential 
transaction to any person except an Acceptable Bidder or such Acceptable Bidder’s duly 
authorized representatives to the extent provided in an applicable Confidentiality Agreement 
(an “Authorized Representative”).  Neither the Debtors nor any of their representatives shall be 
obligated to furnish any information of any kind whatsoever relating to the Debtors or the Assets 
to any person or entity who is not an Acceptable Bidder or such Acceptable Bidder’s applicable 
Authorized Representative. 

The Debtors and their advisors shall coordinate all reasonable requests for additional 
information and due diligence access from Acceptable Bidders; provided that the Debtors may 
decline to provide such information to Acceptable Bidders who, in the Debtors’ reasonable 
business judgment have not established, or who have raised doubt, that such Acceptable Bidders 
intend in good faith to, or have the capacity to, consummate a Sale.  For any bidder who is a 
competitor or customer of the Debtors or is affiliated with any competitors or customers of the 
Debtors, the Debtors reserve the right to withhold or modify any diligence materials that the 
Debtors determine are business-sensitive or otherwise inappropriate for disclosure to such bidder. 

The Debtors make no representation or warranty as to the information provided through 
this due diligence process or otherwise, including the documents in the Data Room, except as set 
forth in any executed definitive documents for the applicable Sale(s).  Each Acceptable Bidder 
shall be deemed to acknowledge and represent that it has had an opportunity to conduct any and 
all due diligence regarding the applicable Assets prior to making a bid; that it has relied solely 
upon its own independent review, investigation, and/or inspection of any documents and the 
applicable Assets in making its bids; and that it did not rely upon any written or oral statements, 
representations, promises, warranties, or guaranties whatsoever, whether express, implied, by 
operation of law, or otherwise regarding the applicable Assets or the completeness of any 
information provided in connection therewith, except as expressly stated in these Bidding 
Procedures or such Acceptable Bidder’s Confidentiality Agreement. 

Each Acceptable Bidder (including any Qualified Bidder) shall comply with all reasonable 
requests for additional information and due diligence access requested by the Debtors or their 
advisors and the Consultation Parties and their respective advisors regarding the ability of such 
Acceptable Bidder (including any Qualified Bidder) to consummate its contemplated transaction.  
Failure by an Acceptable Bidder (including any Qualified Bidder) to comply with such reasonable 
requests for additional information and due diligence access may be a basis for the Debtors to 
determine that such bidder is no longer an Acceptable Bidder (including any Qualified Bidder) or 
that a bid made by such bidder is not a Qualified Bid. 

Information Requests.  The Debtors have designated Jefferies LLC (“Jefferies”) to 
coordinate the response to all reasonable requests for additional information and due diligence 
with respect to the Assets and potential Sale Transactions.  Contact information for Jefferies is as 
follows:  Jefferies LLC, 520 Madison Ave., New York, New York 10022, Attn: Richard Morgner 
(rmorgner@jefferies.com), Stephen Gavalas (sgavalas@jefferies.com), Derk van der Erve 
(dvandererve@jefferies.com), Christopher Hanley (chanley@jefferies.com), and Philip Engel 
(pengel@jefferies.com). 
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V. NO COMMUNICATIONS AMONG BIDDERS 

There shall be no communications regarding potential Bids, a potential Sale Transaction, 
or another potential transaction between or among any bidders, including the Stalking Horse 
Purchaser, unless the Debtors have previously authorized such communication in writing (such 
authorization, for the avoidance of doubt, email from the Debtors’ counsel being sufficient).  
The Debtors reserve the right, in their reasonable business judgment, to disqualify any bidder that 
the Debtors believe in their reasonable judgment has communicated with another bidder in 
violation of these Bidding Procedures.   

For the avoidance of doubt, the joining of Bids between Potential Bidders or Acceptable 
Bidders is permitted; provided that, if any Potential Bidders or Acceptable Bidders are interested 
in joining Bids, the Debtors’ advisors will facilitate the communications between such parties and 
the potential joining of Bids.  

VI. SUBMISSIONS TO THE DEBTORS; CONSULTATION PARTIES 

All submissions to the Debtors required or permitted to be made under the Bidding 
Procedures must be directed to each of the following persons or entities unless otherwise provided 
(collectively, the “Notice Parties”): 

A. Debtors: AppHarvest Operations Inc., 500 Appalachian Way, Morehead, KY 
40351;  

B. Debtors’ Proposed Counsel: (1) Sidley Austin LLP, 787 7th Ave, New York, NY 
10019, Attn: Anthony Grossi (agrossi@sidley.com) and Patrick Venter 
(pventer@sidley.com) and (2) Jackson Walker LLP, 1401 McKinney Street, Suite 
1900, Houston, Texas 77010, Attn: Vienna Anaya (vanaya@jw.com) and Emily 
Meraia (emeraia@jw.com);  

C. Debtors’ Proposed Investment Banker: Jefferies LLC, 520 Madison Ave., New 
York, New York 10022, Attn: Jeffrey Finger (jfinger@jefferies.com) and Richard 
Morgner (rmorgner@jefferies.com); and 

D. Debtors’ Proposed Financial Advisor: Portage Point Partners, LLC, 1330 6th Ave 
22nd floor, New York, NY 10019, Attn: Matthew Ray (mray@pppllc.com), Tom 
Studebaker (tstudebaker@pppllc.com), and Steve Bremer (sbremer@pppllc.com).  

The “Consultation Parties” as used in these Bidding Procedures are: (A) Greater Nevada 
Credit Union (“GNCU”) and its designated advisors, Maynard Nexsen PC (the “GNCU 
Advisors”), provided that GNCU and the GNCU Advisors shall not be Consultation Parties if 
GNCU or its designee submits a Bid and for such time until such Bid is withdrawn; (B) solely with 
respect to the Somerset Assets and the Other Assets, Mastronardi Produce Limited (“Mastronardi”) 
and its advisors, Davis Polk & Wardwell LLP (the “Mastronardi Advisors”), provided that for the 
avoidance of doubt, Mastronardi and the Mastronardi Advisors shall not be Consultation Parties 
with respect to the Richmond/Morehead Assets, provided further that Mastronardi and the 
Mastronardi Advisors shall not be Consultation Parties with respect to the Somerset Assets or the 
Other Assets if Mastronardi or its designee submits a Bid and for such time until such Bid is 
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withdrawn; (C) advisors to the Official Committee of Unsecured Creditors (the “Committee 
Advisors”); provided further that, to the extent that any party in the preceding clauses (A) through 
(C) is a potential bidder or a backstop party in connection with any potential Sale, such party shall 
not be a Consultation Party to the extent that doing so would violate the Procedures for Complex 
Cases in the Southern District of Texas; (D) solely with respect to the Somerset Assets and the 
Other Assets, Equilibrium and its designated advisors, PC, Armory Securities, and Amis Patel 
Brewer LLP (collectively, the “Equilibrium Advisors”); provided that Equilibrium and the 
Equilibrium Advisors shall not be Consultation Parties with respect to the Richmond/Morehead 
Assets; provided further that Equilibrium shall not be a Consultation Party with respect to the 
Somerset Assets and/or Other Assets if Equilibrium or its designee submits a Bid for the Somerset 
Assets and/or Other Assets, as applicable, and for such time until such Bid is withdrawn. 

If a Consultation Party, in its capacity as such, receives material information in connection 
with Bids or bidders in a Sale Transaction(s) process, which information is not provided to all 
Potential Bidders in such Sale Transaction(s) process, such party shall be prohibited from being 
deemed a Qualified Bidder in connection with such Sale Transaction(s) process, unless such 
information is provided to all other Potential Bidders in such Sale Transaction(s) process by the 
applicable bid deadline or promptly following receipt of such information by such party. 

In the event that any Consultation Party or an affiliate of the foregoing submits a bid that 
is a Qualified Bid, any obligation of the Debtors to consult with the bidding party or its affiliates 
established under these Bidding Procedures will be waived, discharged, and released without 
further action; provided that the bidding party will have the same rights as any other Qualified 
Bidder set forth above. 

VII. BID DEADLINES 

Any Bid must be transmitted via email (in .pdf or similar format) to the Debtors and their 
advisors specified herein so as to be actually received no later than 4:00 p.m. (prevailing Central 
Time) on or before the applicable Bid Deadline set forth in section II herein.   

VIII. BID REQUIREMENTS 

To participate in the Auction, an Acceptable Bidder (other than the Stalking Horse 
Purchaser) must deliver to the Debtors and their advisors an irrevocable offer for the purchase of 
the applicable Assets (each, a “Bid”) and must meet the following criteria: 

A. Proposed Sale Transaction.  Each Bid must clearly propose a Sale Transaction(s) 
as to the applicable Assets.  Each Bid must specify which of such Assets are to be 
included in or excluded from the proposed Sale Transaction(s), as well as the 
disposition of any liabilities or obligations.  Subject to section VIII.B of the Bidding 
Procedures, a Bid may be limited to one or more specific facilities, properties, or 
Assets.  A Bid for the Richmond/Morehead Assets must propose a Sale Transaction 
as to both the Richmond Assets and the Morehead Assets. 

B. Purchase Price.  Each Bid must clearly specify a purchase price, including and 
identifying separately any cash and non-cash components (the “Purchase Price”).  
A Bid that includes multiple facilities, properties, or other Assets must specify how 
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the Purchase Price is to be allocated among each facility, property, or other Asset 
to be included in the Sale Transaction.  For the avoidance of doubt, any Bid for the 
Richmond/Morehead Assets must provide for an amount of consideration greater 
than the amount of the purchase price consideration set forth in 
the Stalking Horse APA. 

C. Good Faith Deposit.  Each Bid other than a credit bid must be accompanied by a 
cash deposit equal to 10% of the aggregate Purchase Price, submitted by wire 
transfer of immediately available funds to one or more escrow accounts designated 
by the Debtors (the “Good Faith Deposit”); provided that the Debtors in their 
business judgment, after consultation with the Consultation Parties, may elect to 
waive or modify the requirement of a Good Faith Deposit on a case-by-case basis.  
To the extent a Qualified Bid is modified before, during, or after an Auction in any 
matter that increases the purchase price contemplated by such Qualified Bid, 
the Debtors reserve the right to require that such Qualified Bidder increase its Good 
Faith Deposit. 

D. Transaction Documents.  Each Bid must be accompanied by an executed purchase 
agreement with respect to the proposed sale transaction(s), including the exhibits, 
schedules, and ancillary agreements related thereto and any other related material 
documents integral to such Bid.  In addition, (1) if a person or entity submitting a 
Bid has received a Form Purchase Agreement from the Debtors or their advisors, 
the executed purchase agreement accompanying such bidder’s Bid must be further 
accompanied by a redline copy marked to reflect any amendments or modifications 
to such form purchase agreement and (2) as to the Richmond/Morehead Assets, the 
executed purchase agreement accompanying such bidder’s Bid must be further 
accompanied by a redline copy marked against the Stalking Horse APA. 

E. Proof of Financial Ability to Perform.  Each Bid must include written evidence 
that the Debtors reasonably conclude demonstrates that the bidder has the necessary 
financial ability to close the proposed Sale Transaction(s).  Such information must 
include the following: 

1. contact names and telephone numbers for verification of financing sources; 

2. evidence of the bidder’s internal resources and, if applicable, proof of 
unconditional fully executed and effective financing commitments from one 
or more reputable sources in an aggregate amount equal to the cash portion 
of such Bid (including, if applicable, the payment of cure amounts), in each 
case, as are needed to close the proposed Sale Transaction(s); 

3. a description of the bidder’s pro forma capital structure; and 

4. any other financial disclosure or credit-quality support information or 
enhancement reasonably requested by the Debtors demonstrating that such 
bidder has the ability to close the proposed Sale Transaction(s). 
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F. Contingencies; No Financing or Diligence Outs.  Each Bid must not be 
conditioned on the obtaining or the sufficiency of financing or any internal 
approval, or on the outcome or review of due diligence. 

G. Identity.  Each Bid must fully disclose the identity of each entity that will be 
bidding or otherwise participating in connection with such Bid—including each 
equity holder or other financial backer of the bidder if such bidder is an entity 
formed for the purpose of consummating the proposed Sale Transaction(s) 
contemplated by such Bid—and the complete terms of any such participation.  Each 
Bid should also include contact information for the specific person(s) and counsel 
whom the Debtors (and their advisors) should contact regarding such Bid. 

H. Regulatory and Third-Party Approvals.  Each Bid must set forth each regulatory 
and third-party approval required for the bidder to consummate the proposed Sale 
Transaction(s), if any, and the date by which the bidder expects to receive such 
approvals, and those actions the bidder will take to ensure receipt of such approvals 
as promptly as possible. 

I. Authorization.  Each Bid must contain evidence acceptable to the Debtors that the 
bidder has obtained authorization or approval from its board of directors (or a 
comparable governing body) with respect to the submission of its Bid and the 
consummation of the Sale Transaction(s) contemplated by such Bid. 

J. Contracts and Leases.  Each Bid must identify each and every executory contract 
and unexpired lease to be assumed and assigned in connection with the proposed 
sale transaction(s) (collectively, the “Assumed Contracts”).  Each Bid must be 
accompanied by sufficient information to demonstrate adequate assurance of future 
performance by the bidder under all Assumed Contracts, which shall include 
audited and unaudited financial statements, tax returns, bank account statements, 
and a description of the business to be conducted at the premises, and such other 
documentation as the Debtors may request (the “Adequate Assurance Package”).  
The Adequate Assurance Package should be submitted in its own compiled PDF 
document. 

K. Management and Employee Obligations.  Each Bid must indicate whether the 
bidder intends to hire all or some of the employees who are primarily employed in 
connection with the Assets to be included in the proposed Sale Transaction(s). 

L. As-Is, Where-Is.  Each Bid must include a written acknowledgement and 
representation that the bidder: (1) has had an opportunity to conduct any and all due 
diligence regarding the proposed Sale Transaction(s) prior to making its offer; (2) 
has relied solely upon its own independent review, investigation, or inspection of 
any documents in making its Bid; (3) did not rely upon any written or oral 
statements, representations, promises, warranties, or guaranties whatsoever, 
whether express, implied by operation of law, or otherwise, by the Debtors or their 
advisors or other representatives regarding the Sale Transaction(s) or the 
completeness of any information provided in connection therewith or the Auction 
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(if any); and (4) did not engage in any collusive conduct and acted in good faith in 
submitting its Bid. 

M. No Break-Up Fee.  Each Bid must indicate that such bidder will not seek any 
transaction break-up fee, termination fee, expense reimbursement, working fee or 
similar type of payment. 

N. Irrevocable; Commitment to Close.  Each Bid must state that in the event a Bid 
is chosen as the Back-Up Bid (as defined below), it shall remain irrevocable until 
the Debtors and the Successful Bidder consummate the applicable Sale.  Each Bid 
must provide a commitment to close as soon as practicable, but in no event later 
than three months following conclusion of the Auction (the “Outside Date”). 

O. Back-Up Bidder Commitment.  Each Bid must include a written commitment by 
the applicable Acceptable Bidder to serve as a Back-Up Bidder in the event that 
such Acceptable Bidder’s Bid is not selected as the Successful Bid and is the next 
highest or otherwise best bid. 

P. Expected Closing Date.  Each Bid must state the Acceptable Bidder’s expected 
date of closing the applicable Sale. 

Only Bids fulfilling all of the preceding requirements contained in this section, or as otherwise 
may be determined in the Debtors’ reasonable discretion after consultation with the Consultation 
Parties, shall be deemed to be “Qualified Bids,” and only those parties submitting Qualified Bids 
may, at the Debtors’ reasonable discretion be deemed to be “Qualified Bidders.”   

By submitting a Bid, each bidder is agreeing, and shall be deemed to have agreed, to abide by and 
honor the terms of the Bidding Procedures and to refrain from (A) submitting a Bid after 
conclusion of the Auction (if any) or (B) seeking to reopen the Auction (if any) once closed.  The 
submission of a Bid shall constitute a binding and irrevocable offer (a) for the Successful 
Bidder(s), until consummation of the Sale Transaction(s), (b) for the Back-Up Bidder (if 
any), as provided in the Bidding Procedures, as provided herein, and (c) for any Bidder other 
than the Successful Bidder(s) and Back-Up Bidder, until two (2) business days after entry of 
an order approving the Successful Bid and (if applicable) the Back-Up Bid for the applicable 
Assets (such order, a “Sale Order”), and each Bid must include a written acknowledgement 
and representation to such effect. 

Within three (3) business days after the Bid Deadline, or as soon thereafter as is reasonably 
practicable, the Debtors shall determine which Acceptable Bidders are Qualified Bidders and will 
notify the Acceptable Bidders whether Bids submitted constitute Qualified Bids, which will enable 
such Qualified Bidders to participate in the Auction.  Any Bid that is not deemed a Qualified Bid 
shall not be considered by the Debtors; provided that if the Debtors receive a Bid prior to the Bid 
Deadline that does not satisfy the requirements of a Qualified Bid, the Debtors may provide the 
Acceptable Bidder with the opportunity to remedy any deficiencies prior to the Auction.  The 
Stalking Horse Purchaser shall be deemed to be a Qualified Bidder, the Stalking Horse Bid shall 
be deemed a Qualified Bid, and the Stalking Horse Purchaser may participate in the Auction with 
respect to the Assets. 
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IX. INDICATIONS OF INTEREST 

The Debtors reserve the right to require Acceptable Bidders to submit written indications 
of interest prior to the Bid Deadline specifying, among other things, the Assets proposed to be 
acquired, the amount and type of consideration to be offered, and any other material terms to be 
included in a bid by such party; provided that the Committee Advisors shall have the right to 
review any indications of interest received by the Debtors.  If an Acceptable Bidder fails to comply 
with any such request by the Debtors, the Debtors may deny such Acceptable Bidder further 
diligence access or deny such Acceptable Bidder further participation in the Auction process.  The 
Debtors also reserve the right to exclude any Acceptable Bidder (prior to its submission of a 
Qualified Bid) from continuing in the Auction process if the Debtors determine that the 
consideration proposed to be paid by such Acceptable Bidder is insufficient.  

X. EVALUATION OF QUALIFIED BIDS 

Between the date that the Debtors notify an Acceptable Bidder that it is a Qualified Bidder 
and the date set for the Auction, the Committee Advisors shall have the opportunity to review any 
Qualified Bids, and the Debtors may discuss, negotiate, or seek clarification of any Qualified Bid 
from a Qualified Bidder.  Without the prior written consent of the Debtors, a Qualified Bidder may 
not modify, amend, or withdraw its Qualified Bid, except for proposed amendments to increase 
the Purchase Price, or otherwise improve the terms of, the Qualified Bid, during the period that 
such Qualified Bid remains binding as specified in the Bidding Procedures; provided that any 
Qualified Bid may be improved at the Auction (if any) as set forth herein. Any improved Qualified 
Bid must continue to comply with the requirements for Qualified Bids set forth in the Bidding 
Procedures. 

Notwithstanding anything herein to the contrary, the Debtors reserve the right to work with 
(A) Potential Bidders and Acceptable Bidders to aggregate two or more Bids into a single 
consolidated Bid prior to the applicable Bid Deadline and (B) Qualified Bidders to aggregate two 
or more Qualified Bids into a single Qualified Bid prior to the conclusion of the Auction (if any).  
The Debtors reserve the right to cooperate with any Acceptable Bidder to cure any deficiencies in 
a Bid that is not initially deemed to be a Qualified Bid.  The Debtors may accept a single Qualified 
Bid or multiple Bids that, if taken together in the aggregate, would otherwise meet the standards 
for a single Qualified Bid (in which event those multiple bidders shall be treated as a single 
Qualified Bidder and their Bid a single Qualified Bid for purposes of the Auction (if any)).    

XI. NO QUALIFIED BIDS 

If no Qualified Bids other than the Stalking Horse Bid are received by the Bid Deadline, 
then the Debtors shall cancel the Auction and designate the Stalking Horse Bid as the Successful 
Bid as to the Richmond/Morehead Assets, pursue entry of a Sale Order approving the Sale of the 
Richmond/Morehead Assets to the Stalking Horse, and pursue alternative transaction(s) for the 
disposition of the Somerset Assets and the Other Assets.  If the Debtors make such a determination, 
the Debtors shall file a notice with the Bankruptcy Court within one (1) business day of making 
such determination. 
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XII. AUCTION 

If the Debtors receive two or more Qualified Bids with respect to the same Assets by the 
applicable Bid Deadline, the Debtors may, after consultation with the Consultation Parties, conduct 
an Auction to determine the Successful Bidder(s) (or Back-Up Bidder, as applicable) with respect 
to such Assets.  In such event, the Debtors shall evaluate Qualified Bids and identify the Qualified 
Bid that is, in the Debtors’ business judgment, the highest or otherwise best Qualified Bid or 
combination of Qualified Bids for particular Assets (the “Starting Bid”).  When determining the 
highest or otherwise best Qualified Bid, as compared to other Qualified Bids, the Debtors may 
consider the following factors, in addition to any other factors that the Debtors deem appropriate 
and/or relevant to the value of the Qualified Bid to the Debtors’ estates:  (a) the amount and nature 
of the total consideration; (b) the likelihood of the Qualified Bidder’s ability to close a transaction 
and the timing thereof; (c) the net economic effect of any changes to the value to be received by 
each of the Debtors’ estates from the transaction contemplated by the Bid Documents; and (d) the 
tax consequences of such Qualified Bid.  Prior to the start of the Auction, the Debtors shall notify 
the Stalking Horse Purchaser and all Qualified Bidders as to which Qualified Bid is the Starting 
Bid for the Auction with respect to the applicable assets.  At such time, the Debtors shall also 
distribute copies of the Starting Bid to the Stalking Horse Purchaser and each Qualified Bidder. 

If an Auction is held, such Auction shall take place via remote video on August 30, 2023, 
The Auction shall be conducted in a timely fashion according to the procedures set forth below 
(the “Auction Procedures”). 

AUCTION PROCEDURES 

A. The Debtors Shall Conduct the Auction; General Provisions. The Debtors, with 
the assistance of their advisors, shall direct and preside over any Auction.  At the 
commencement of the Auction, the Debtors (1) may announce procedural and 
related rules governing the Auction, including time periods available to all 
Qualified Bidders to submit any Overbids (as defined below); and (2) shall describe 
the terms of the Starting Bid.  Only incremental Bids that comply with the terms 
set forth in section XII.B of the Bidding Procedures shall be considered “Overbids.” 
Overbids shall be made and received on an open basis, and all material terms of 
each Overbid shall be fully disclosed to all other Qualified Bidders in attendance at 
the Auction.  With respect to the Richmond/Morehead Assets, the initial Overbid 
amount shall be no less than $117,100,000 and each subsequent overbid shall be in 
increments of no less than $250,000. 

The Debtors shall maintain a written transcript of all Bids made and announced at 
the Auction, including the Baseline Bid, all Overbids, and the Successful Bid (and 
Back-Up Bid, as applicable). 

Only Qualified Bidders, the Debtors, the Consultation Parties and each of their 
respective legal and financial advisors, and any other parties specifically invited or 
permitted to attend by the Debtors, shall be entitled to attend the Auction, and the 
Qualified Bidders shall appear at the Auction in person and may speak or bid 
themselves or through duly authorized representatives.  Except as otherwise 
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permitted by the Debtors, only Qualified Bidders shall be entitled to bid at 
the Auction. 

The Debtors have the right to request any additional information that will allow the 
Debtors to make a reasonable determination as to a Qualified Bidder’s financial 
and other capabilities to consummate the transactions contemplated by their 
proposal and any further information that the Debtors believe is reasonably 
necessary to clarify and evaluate any Bid made by a Qualified Bidder during 
the Auction. 

The Debtors may announce at the Auction modified or additional procedures for 
conducting the Auction or otherwise modify the Bidding Procedures. 

B. Terms of Overbids.  Each Overbid must comply with the following terms:  

1. Minimum Overbid Increment.  At the commencement of the initial 
solicitation of Overbids, the Debtors shall announce the minimum 
increment by which any Overbid must exceed the applicable Starting Bid.  
At the commencement of each subsequent round of solicitation of Overbids, 
the Debtors shall announce the minimum increment by which any Overbid 
must exceed the Prevailing Highest Bid (as defined below) at such time.  
The Debtors may, in their reasonable business judgment announce increases 
or reductions to the applicable minimum Overbid increment at any time 
during the Auction.   

2. Conclusion of Each Overbid Round.  Upon the solicitation of each round of 
Overbids, the Debtors may announce a deadline by which time any 
Overbids must be submitted to the Debtors (an “Overbid Round Deadline”); 
provided that the Debtors, in their reasonable business judgment may 
extend any Overbid Round Deadline. 

3. Overbid Alterations.  An Overbid may contain alterations, modifications, 
additions, or deletions of any terms of the Bid no less favorable in the 
aggregate to the Debtors’ estates than any prior Qualified Bid or Overbid, 
as determined in the Debtors’ business judgment but shall otherwise comply 
with the terms of the Bidding Procedures. 

4. Announcing Highest Bid.  Subsequent to each Overbid Round Deadline, the 
Debtors shall announce whether the Debtors have identified an Overbid as 
being higher or otherwise better than the Starting Bid, in the initial Overbid 
round, or, in subsequent rounds, the Overbid previously designated by the 
Debtors as the prevailing highest or otherwise best Bid (the “Prevailing 
Highest Bid”).  The Debtors shall describe to all applicable Qualified 
Bidders the material terms of any new Overbid designated by the Debtors 
as the Prevailing Highest Bid, as well as the value attributable by the 
Debtors to such Prevailing Highest Bid. 
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C. Consideration of Overbids.  The Debtors reserve the right, in their business 
judgment, to adjourn the Auction one or more times, to, among other things 
(1) facilitate discussions between the Debtors and Qualified Bidders, (2) allow 
Qualified Bidders the opportunity to consider how they wish to proceed, and 
(3) provide Qualified Bidders the opportunity to provide the Debtors with such 
additional evidence as the Debtors, in their business judgment, may require, that 
the Qualified Bidder has sufficient internal resources or has received sufficient non-
contingent financing commitments to consummate the proposed Sale 
Transaction(s) at the prevailing Overbid amount. 

D. No Round-Skipping.  To remain eligible to participate in the Auction, in each 
round of bidding, each Qualified Bidder must submit an Overbid with respect to 
such round of bidding and to the extent a Qualified Bidder fails to submit an 
Overbid with respect to such round of bidding, such Qualified Bidder shall be 
disqualified from continuing to participate in the Auction; provided that the Debtors 
may waive such requirement in their business judgment. 

E. Closing the Auction.  The Auction shall continue until there is only one Qualified 
Bid that the Debtors determine, in their business judgment and in consultation with 
their advisors, to be the highest or otherwise best Qualified Bid for the applicable 
Assets.  Such Qualified Bid shall be designated the “Successful Bid” for such 
Assets and the Qualified Bidder submitting such Qualified Bid shall be designated 
the “Successful Bidder,” at which time the Auction with respect to such Assets shall 
be closed.  At such time, the Debtors will designate a Back-Up Bid in accordance 
with the Bidding Procedures.  In no case shall such Auction close unless and until 
all Qualified Bidders have been given a reasonable opportunity to submit an 
Overbid at the Auction to the then Prevailing Highest Bid.  The Debtors’ 
designation of a Qualified Bid as a Successful Bid (or Back-Up Bid, as applicable) 
shall be subject to and conditioned on the Bankruptcy Court’s approval of such 
Successful Bid (or Back-Up Bid, as applicable) and the Sale Transaction(s) 
contemplated thereby.  As soon as reasonably practicable after the designation of a 
Successful Bid (or Back-Up Bid, as applicable), the Debtors shall finalize definitive 
documentation to implement the terms of such Successful Bid (or Back-Up Bid, as 
applicable) and cause such definitive documentation to be filed with 
the Bankruptcy Court. 

F. No Collusion; Good Faith Offer.  Each Qualified Bidder participating at the 
Auction will be required to confirm on the record at the Auction that (1) it has not 
engaged in any collusion with respect to the bidding process and (2) its Qualified 
Bid is a good faith offer and it intends to consummate the Sale Transaction(s) 
contemplated by its Qualified Bid if such Qualified Bid is the Successful Bid (or 
Back-Up Bid, as applicable) for the applicable Assets. 

G. Rejection of Bids.  The Debtors in their reasonable business judgment may reject, 
at any time before entry of an order of the Bankruptcy Court approving a Successful 
Bid (or Back-Up Bid, as applicable), any Bid that the Debtors determine is (1) 
inadequate or insufficient, (2) not in conformity with the requirements of the 
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Bankruptcy Code and/or the Bidding Procedures, or (3) contrary to the best interests 
of the Debtors, their estates, their creditors, and other stakeholders. 

For the avoidance of doubt, nothing in these Auction Procedures (if an Auction is held) 
will prevent the Debtors or their respective governing bodies from exercising their respective 
fiduciary duties under applicable law or, as reasonably determined in good faith by the Debtors, 
terminating the Sale process as to some or all of the Assets. 

XIII. DESIGNATION OF BACK-UP BIDDER 

If for any reason the Successful Bidder(s) fails to consummate the Qualified Bid within the 
time permitted after the entry of the Sale Order approving the Sale to the Successful Bidder(s), 
then the Qualified Bidder or Qualified Bidders with the next-highest or otherwise second-best Bid 
(each, a “Back-Up Bidder”), as determined by the Debtors, at the conclusion of the Auction and 
announced at that time to all the Qualified Bidders participating therein, will automatically be 
deemed to have submitted the highest or otherwise best Bid or Bids (each, a “Back-Up Bid”), and 
the Debtors will be authorized, but not required, to consummate the transaction pursuant to the 
Back-Up Bid as soon as is commercially reasonable without further order of the Bankruptcy Court 
upon at least 24 hours advance notice, which notice will be filed with the Bankruptcy Court. 

Upon designation of the Back-Up Bidder at the Auction, the Back Up Bid must remain 
open until the earlier of (1) the Closing of the Successful Bid notwithstanding any outside date set 
forth in such Back-Up Bidder’s proposed purchase agreement or chapter 11 plan and (2) the date 
that is three months following conclusion of the Auction. 

XIV. RIGHT TO CREDIT BID 

Any Qualified Bidder that has a valid and perfected lien on any Assets of the Debtors’ 
estates (a “Secured Party”) shall be entitled to credit bid all or a portion of the face value of such 
Secured Party’s claims against the Debtors toward the Purchase Price specified in such Qualified 
Bidder’s Bid; provided that a Secured Party shall be entitled to credit bid its claim(s) only with 
respect to Assets that are subject to a valid and perfected lien in favor of such Secured Party as to 
such claim(s).  For the avoidance of doubt, (a) the Stalking Horse Purchaser is a Secured Party 
with respect to the Richmond/Morehead Assets and is entitled to credit bid the prepetition secured 
claims of the Stalking Horse Purchaser or its designee as set forth in the Stalking Horse APA and 
(b) the DIP Lender shall be entitled to credit bid, at its option, its respective DIP Facility Secured 
Claims with respect to the collateral that secures such DIP Facility Secured Claims; provided that 
in the event that any DIP Assets are acquired by the DIP Lender via credit bid for a price that 
exceeds the amount of DIP loans actually funded as of the closing of the applicable Sale 
Transaction(s), the DIP Lender shall be obligated to promptly distribute cash to the estate in an 
amount equal to such excess; provided further that any such amounts funded at the closing of a 
Sale Transaction shall reduce dollar for dollar the remaining funding commitments under the DIP 
Facility (and the Debtors and the DIP Lender shall enter into an appropriate amendment to the DIP 
Facility providing for the same; provided further that the rights of all non-Debtor parties-in-interest 
are hereby preserved to object to any credit bid by the DIP Lender of the DIP Facility subject to 
the deadlines set forth herein and other provisions set forth therein (including on the basis that the 
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credit bid is on assets held by a Debtor that did not receive the full benefits of the DIP obligations 
being credit bid). 

XV. FIDUCIARY OUT  

Notwithstanding anything to the contrary in the Bidding Procedures or any document filed 
with or entered by the Bankruptcy Court, nothing in the Bidding Procedures or the Bidding 
Procedures Order shall require a Debtor or its board of directors, board of managers, or similar 
governing body to take any action or to refrain from taking any action with respect to any Sale 
Transaction(s) or the Bidding Procedures to the extent such Debtor or governing body determines 
in good faith, in consultation with counsel, that taking or failing to take such action, as applicable, 
would be inconsistent with applicable law or its fiduciary obligations under applicable law. 

Further, notwithstanding anything to the contrary in the Bidding Procedures or any 
document filed with or entered by the Bankruptcy Court, until the closing of the Auction (if any), 
the Debtors and their respective directors, managers, officers, employees, investment bankers, 
attorneys, accountants, consultants, and other advisors or representatives shall have the right to: 
(A) consider, respond to, and facilitate unsolicited alternate proposals for sales or other 
transactions involving any or all of the Assets (each, an “Alternate Proposal”); (B) provide access 
to non-public information concerning the Debtors to any entity or enter into reasonable and 
customary confidentiality agreements or nondisclosure agreements with any entity; (C) maintain 
or continue discussions or negotiations with respect to Alternate Proposals; (D) otherwise 
cooperate with, assist, participate in, or facilitate any inquiries, proposals, discussions, or 
negotiations of Alternate Proposals; and (E) enter into or continue discussions or negotiations with 
any person or entity regarding any Alternate Proposals; provided that the Debtors shall provide 
counsel to Equilibrium and to Mastronardi reasonable updates on the status of discussions 
regarding any unsolicited Alternate Proposal (subject to any applicable confidentiality restrictions) 
within five (5) Business Days of the Debtors’ receipt of any such unsolicited Alternate Proposal; 
provided further that, for the avoidance of doubt, nothing in this section XV shall prevent the 
Company Parties from continuing the marketing process and/or otherwise seeking the highest and 
best price with respect to the Sale Transaction(s) or other transaction providing for the sale or 
disposition of the Richmond/Morehead Assets, the Somerset Assets, or the Other Assets.. 

XVI. “AS IS, WHERE IS” 

Consummation of any sale transaction will be on an “as is, where is” basis and without 
representations or warranties of any kind, nature, or description by the Debtors or their estates, 
except as specifically accepted or agreed to by the Debtors in the executed definitive 
documentation for the Sale Transaction(s) (“Definitive Sale Documents”).  Consummation of any 
sale transaction will be without any representations or warranties whatsoever by the Debtors’ 
representatives or advisors.  Unless otherwise specifically accepted or agreed to by the Debtors in 
Definitive Sale Documents, all of the Debtors’ right, title, and interest in and to the Assets disposed 
of in a sale transaction(s) will be transferred to the Successful Bidder(s) (or Back-Up Bidder, as 
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applicable) free and clear of all pledges, liens, security interests, encumbrances, claims, charges, 
options, and interests in accordance with sections 363(f) of the Bankruptcy Code.7 

By submitting a Bid, each bidder will be deemed to acknowledge and represent that it 
(A) has had an opportunity to conduct adequate due diligence regarding the Debtors and the 
proposed Sale Transaction(s) prior to making its Bid, (B) has relied solely on its own independent 
review, investigation, and inspection of any document, including executory contracts and 
unexpired leases, in making its Bid, and (C) did not rely on or receive from any person or entity 
(including any of the Debtors or their advisors or other representatives) any written or oral 
statements, representations, promises, warranties, or guaranties whatsoever, whether express, 
implied by operation of law, or otherwise, with respect to the Sale Transaction(s) or the 
completeness of any information provided in connection with the Sale Transaction(s) or 
the Auction (if any). 

XVII. COMMISSIONS 

The Debtors shall be under no obligation to pay any commissions, fees, or expenses to any 
bidder’s agent, advisor, or broker.  All commissions, fees, or expenses for any such agents, 
advisors, or brokers may be paid by bidders at such bidder’s discretion.  In no case shall any 
commissions, fees, or expenses for any bidder’s agent, advisor, or broker be deducted from any 
proceeds derived from any Sale of the Assets.   

XVIII. RESERVATION OF RIGHTS  

The Debtors shall be entitled to modify the Bidding Procedures in their business judgment 
in any manner that will best promote the goals of the Bidding Procedures, or impose, at or prior to 
the Auction (if any), additional customary terms and conditions on a Sale Transaction(s), 
including: (A) extending the deadlines set forth in the Bidding Procedures; (B) adjourning the 
Auction at the Auction; (C) adding procedural rules that are reasonably necessary or advisable 
under the circumstances for conducting the Auction (if any); (D) canceling the Auction; and 
(E) rejecting any or all Bids or Qualified Bids. For the avoidance of doubt, the Debtors reserve the 
right at any point prior to the selection of a Successful Bidder(s), to terminate the Sale processes 
contemplated hereunder with respect to any or all of the Debtors’ Assets. 

XIX.  CONSENT TO JURISDICTION  

All Qualified Bidders at the Auction shall be deemed to have consented to the jurisdiction 
of the Bankruptcy Court and waived any right to a jury trial in connection with any disputes 
relating to the Auction or the construction and enforcement of the Bidding Procedures. 

                                                 
7 For the avoidance of doubt, any Sale Transaction of the Richmond Assets will provide that the Richmond Assets are 
sold free and clear of claims related to that certain mechanic’s lien asserted by Dalsem Greenhouse Technology B.V. 
(“Dalsem”), the validity of which is contested by the Debtors (the “Asserted Dalsem Claim”); provided that all parties’ 
rights to object or respond to the Asserted Dalsem Claim, together with rights, remedies, or defenses with thereto are 
expressly reserved and preserved in all respects subject to the deadlines set forth herein; provided further that 
the parties shall submit briefing on the Asserted Dalsem Claim in accordance with the deadlines set forth in section II 
herein (as such deadlines may be extended with the consent of Dalsem and the Debtors). 
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XX. SALE HEARING 

The Bankruptcy Court shall hold a hearing to consider approval of the Successful Bid(s) 
(and Back-Up Bid(s), as applicable) and the Sale Transaction(s) contemplated thereby (a “Sale 
Hearing”).  The Sale Hearing with respect to any Successful Bid shall be held on the date set forth 
in Section II herein.  The Sale Hearing may be continued to a later date by the Debtors’ 
sending written notice to all Qualified Bidders and Consultation Parties prior to, or making 
an announcement at, the Sale Hearing.  No further notice of any such continuance will be 
required to be provided to any Bidder or other party. 

 
XXI. RETURN OF GOOD FAITH DEPOSIT 

Any Good Faith Deposits provided by Qualified Bidders shall be held in one or more 
escrow accounts on terms acceptable to the Debtors.  Any such Good Faith Deposits will be 
returned to Qualifying Bidders that are not Successful Bidder(s)s (or Back-Up Bidders, as 
applicable) on the date that is three (3) business days after the Auction (if any).  Any Deposit 
provided by a Successful Bidder(s) (or Back-Up Bidder, as applicable) shall be applied to 
the Purchase Price of the applicable Sale Transaction(s) at closing. 

If a Successful Bidder(s) (or Back-Up Bidder, as applicable) fails to consummate the Sale 
Transaction(s) contemplated by its Successful Bid (or Back-Up Bid, as applicable) because of a 
breach by such Successful Bidder(s) (or Back-Up Bidder, as applicable), the Debtors will not have 
any obligation to return any Deposit provided by such Successful Bidder(s) (or Back-Up Bidder, 
as applicable), which may be retained by the Debtors as liquidated damages, in addition to any and 
all rights, remedies, or causes of action that may be available to the Debtors and their estates. 
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ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (including the Exhibits and Schedules hereto, 

each as amended or restated from time to time in writing, this “Agreement”), dated as of August 

1, 2023, is made by and among CEFF II AppHarvest Holdings, LLC, a Delaware limited liability 

company (“Buyer”), AppHarvest Richmond Farm, LLC, a Delaware limited liability company 

(“AHRF”) and AppHarvest Morehead Farm, LLC, a Delaware limited liability company 

(“AHMF”) (each of AHRF and AHMF a “Seller”, and collectively, “Sellers”). Buyer and Sellers 

are collectively referred to as the “Parties” and each individually as a “Party”. Exhibit A contains 

definitions of certain capitalized terms used in this Agreement. 

RECITALS 

WHEREAS, AHRF owns and operates a business as a cultivator, grower, harvester, 

producer, packager, seller and/or marketer of protected agriculture grown fresh produce, including 

tomatoes, at its facility located in Richmond, Kentucky (the “Richmond Business”); 

WHEREAS, AHMF owns and operates a business as a cultivator, grower, harvester, 

producer, packager, seller and/or marketer of protected agriculture grown fresh produce, including 

tomatoes, at its facility located in Morehead, Kentucky (the “Morehead Business”; and collectively 

with the Richmond Business Sellers operate the “Business”); 

WHEREAS, Sellers and certain of their Affiliates will commence voluntary cases under 

Chapter 11 of the Bankruptcy Code (collectively, the “Bankruptcy Case”) by filing petitions for 

relief in the United States Bankruptcy Court for the Southern District of Texas (the “Bankruptcy 

Court”); 

WHEREAS, Sellers will seek entry by the Bankruptcy Court of the Bid Procedures Order 

approving the Bid Procedures; 

WHEREAS, Buyer and Sellers are contemplating, among other things, that following the 

execution of this Agreement, Buyer will act as a “stalking horse bidder” pursuant to the Bid 

Procedures for the Transferred Assets.  Accordingly, in the absence of Sellers’ acceptance of a 

superior bid made in accordance with the Bid Procedures, Buyer will purchase Sellers’ right, title 

and interest in and to the Transferred Assets and assume the Assumed Liabilities on the terms and 

subject to the conditions set forth in this Agreement, in accordance with the Bid Procedures and 

subject to entry of the Sale Order by the Bankruptcy Court (the “Acquisition”); and 

WHEREAS, the Parties desire to consummate the Acquisition as promptly as practicable 

following the satisfaction of the conditions precedent set out herein, including the entry of the Sale 

Order by the Bankruptcy Court.  

NOW, THEREFORE, in consideration of the foregoing, and of the representations, 

warranties, covenants and agreements contained herein, and for other good and valuable 

consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties, intending 

to be legally bound, hereby agree as follows: 
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ARTICLE I 

PURCHASE AND SALE OF THE BUSINESS 

1.1. Purchase and Sale of Assets.  On the terms and subject to the conditions set forth 

herein, subject to Section 1.7, at the Closing, Sellers shall Transfer to Buyer, and Buyer shall 

purchase and acquire from Sellers the entirety of Sellers’ right, title and interest in and to all of the 

following assets, properties and rights, whether real, personal or mixed, tangible or intangible 

(including goodwill), wherever located, in the physical possession of Sellers or another Person, in 

each case free and clear of all Liens, claims, encumbrances, and interests (other than Permitted 

Encumbrances), Excluded Assets and Excluded Liabilities (the “Transferred Assets”):  

(a) Inventory;

(b) Transferred Leased Property;

(c) Transferred Owned Property;

(d) Fixtures and Equipment, including, for greater certainty, all of those assets

listed on Schedule 1.1(d); 

(e) Transferred Intellectual Property and all the goodwill of the Business and/or

associated with or related to such Transferred Intellectual Property; 

(f) each Assumed Contract with respect to which an Order has been entered by

the Bankruptcy Court (which may be the Sale Order) authorizing the assumption and assignment 

of such Contract; 

(g) subject to the right of Sellers to retain copies, the Books and Records;

(h) to the extent their transfer is permitted by Law, all Permits that are held by

Sellers, or any Permits that are held by an Affiliate of Seller Related to the Business, and 

applications therefor or related thereto; 

(i) all credits, prepaid expenses, deposits with propagators for crops related to

the Business, deferred charges, advance payments, refunds, security deposits, prepaid items and 

duties to the extent related to a Transferred Asset, but excluding any refunds of Taxes to the extent 

included in Section 1.2(e) and any prepayments or deposits of any Asset Taxes prior to the date 

hereof for which Sellers shall receive credit to the extent provided in Section 5.4(b); and 

(j) any claim, right, award, recovery, indemnity, warranty, right to insurance

proceeds, refund, reimbursement, audit right, duty, obligation, liability or other intangible right in 

favor of or owed to any Seller (other than rights arising under or relating to this Agreement, the 

other Transaction Documents or Sellers’ or any of their Affiliates’ directors’ and officers’ 

insurance policies (all rights described in this parenthetical, the “D&O Insurance Claims”)), to the 

extent (i) related to any other Transferred Asset or (ii) related to any insurance proceeds as set 

forth in Section 5.9(a) other than the Excluded Insurance Proceeds. 

(k) any Actions arising under and in connection with the Assumed Contracts.
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1.2. Excluded Assets.  Notwithstanding anything to the contrary set forth in this 

Agreement or in any of the other Transaction Documents, the Parties expressly acknowledge and 

agree that nothing in this Agreement shall be construed to obligate any Seller to Transfer to Buyer 

any assets, properties or rights of any Seller that are not listed in Section 1.1, including the 

following (the “Excluded Assets”), which shall be excluded from the Transferred Assets:  

(a) all cash and cash equivalents, checks, money orders, funds in time and

demand deposits or similar accounts, marketable securities, short-term investments, and other cash 

equivalents and liquid investments; 

(b) all cash deposits in cash collateral, indemnity or other accounts solely to the

extent comprising professional fee retainers, professional fee escrows, and indemnity accounts, 

held by or on behalf of Sellers’, or the bankrupt estates’, professionals; 

(c) any claim, right, award, recovery, indemnity, warranty, refund,

reimbursement, audit right, duty, obligation, liability or other intangible right in favor of or owed 

to any Seller (i) to the extent arising under or related to the D&O Insurance Claims, (ii) to the 

extent related to a Transferred Asset (other than Assumed Contracts) and arising or attributable to 

the period of time prior to the Closing Date, (iii) to the extent related to any of the Excluded 

Liabilities, or (iv) related to any insurance proceeds from Sellers’ or any of their Affiliates’ third 

party insurance policies to the extent such proceeds arise on account of acts or omissions that 

occurred prior to the Closing Date (together with the D&O Insurance Claims, the “Excluded 

Insurance Proceeds”); 

(d) all rights to the warranties, express or implied, and licenses granted by any

third party related to the Excluded Assets; 

(e) all trade credits or refunds of costs or expenses borne by any Seller, in each

case, attributable to the Transferred Assets and attributable to any period of time prior to the 

Closing Date; 

(f) any shares or other interests in any Person or any securities of any Person;

(g) all invoices, shipping documents, purchase orders and other preprinted

business forms that have any Trademark thereon other than those included in the Transferred 

Intellectual Property; 

(h) all Intellectual Property owned by any Seller or any of their Affiliates, other

than the Transferred Intellectual Property; 

(i) all (i) organizational documents, qualifications to conduct business as a

foreign corporation, arrangements with registered agents relating to foreign qualifications, 

taxpayer and other identification numbers, seals, minute books, stock transfer books, stock 

certificates, and other documents relating to any Seller’s organization, maintenance, existence, and 

operation; and (ii) books and records, correspondence or communications to the extent related to 

(A) Taxes paid or payable by Sellers, (B) any claims, obligations or liabilities not included in

Assumed Liabilities, or (C) this Agreement, any other Transaction Documents or the negotiation
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or consummation of the Transactions (and including any attorney-client privilege associated with 

any of the items described in the preceding clauses (A), (B) or (C)); 

(j) all personnel records (including all human resources and other records) of 

any Seller or any of their Affiliates other than the personnel records of the Continuing Employees;  

(k) (i) all Tax assets and attributes of any Seller, (ii) all rights to Tax Refunds 

of any Seller and Claims related thereto, (iii) all rights to any refund of or credits for any Taxes 

paid by or on behalf of any Seller or with respect to a Pre-Closing Tax Period, other than refunds 

of Asset Taxes allocable to Buyer pursuant to Section 5.4(b) or refunds related to any period prior 

to Closing, and (iv) all rights to Tax Refunds and Claims related thereto with respect to any 

Excluded Asset or Excluded Liability; 

(l) all bank accounts and escrow accounts; 

(m) all cash in Sellers’ adequate assurance account relating to utilities under 

Section 366 of the Bankruptcy Code;  

(n) any and all proceeds relating to any and all bonds, letters of credit, 

guarantees or other security provided by any Seller related to the Excluded Contracts;  

(o) all prepaid expenses related to the Excluded Contracts; 

(p) capital stock of each Seller; 

(q) all consideration received by any Seller or their Affiliates pursuant to, and 

all rights of any Seller and their Affiliates under, this Agreement or any Transaction Document, 

subject to the terms hereof and thereof; 

(r) all Seller Contracts that are not Assumed Contracts (the “Excluded 

Contracts”); 

(s) all Intracompany Receivables; 

(t) all Tax Returns; 

(u) all Actions owned by or available to any Seller (other than Actions arising 

under or in connection with Assumed Contracts), whether in Law or equity and under any forum 

(including, purely by way of example and without limitation, United States federal courts, any 

provincial court or state court, any foreign court and any extrajudicial dispute resolution 

mechanism);  

(v) subject to Section 1.7, all assets not transferrable pursuant to applicable Law 

or terms of this Agreement;  

(w) any prepayments and good faith and other bid deposits submitted by any 

third party under the terms of the Bid and Contract Procedures Order;  
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(x) all Accounts Receivable; and 

(y) all other assets, properties, or rights that are not specifically listed in Section 

1.1 as a Transferred Asset. 

Each Seller shall retain all of its respective right, title and interest in and to the Excluded Assets 

and Buyer shall not acquire and shall have no rights or Liabilities with respect to the right, title 

and interest of each Seller in and to the Excluded Assets. 

1.3. Assumption of Liabilities.  On the terms and subject to the conditions set forth 

herein, at the Closing, Buyer will assume, without duplication, and will otherwise in a timely 

manner pay, perform and discharge and be responsible for, in accordance with their respective 

terms, all of the following Liabilities (collectively, the “Assumed Liabilities”): 

(a) all Liabilities with respect to the ownership, possession, use and operation 

of the Transferred Assets accruing on or after the Closing (except with respect to Assumed 

Contracts, which are governed by Section 1.3(c)); 

(b) all Liabilities for, or related to any obligation for, any Tax that Buyer bears 

under Section 5.4(b); 

(c) all Liabilities under the Assumed Contracts, including all Cure Costs, 

whether arising before, at or after Closing;  

(d) all Liabilities under any Permitted Encumbrance to the extent related to any 

Transferred Asset; and 

(e) all Liabilities assumed by Buyer pursuant to Section 5.5. 

1.4. Excluded Liabilities.  Notwithstanding anything to the contrary set forth in this 

Agreement or in any of the other Transaction Documents, the Parties expressly acknowledge and 

agree that, except as set forth in Section 1.3,  Buyer will not assume, be obligated to pay, perform 

or otherwise discharge or in any other manner be liable or responsible for, any Liabilities of any 

Seller, including those arising from or in connection with the Transferred Assets or the Business, 

or for any Action against any Seller or relating to the Transferred Assets or the Business, whether 

existing on the Closing or arising thereafter as a result of any act, omission, event, thing or 

circumstances taking place or not taking place prior to the Closing, including the following (all 

such Liabilities that Buyer is not assuming being referred to collectively, as the “Excluded 

Liabilities”): 

(a) all Income Taxes of Sellers; 

(b) all Liabilities relating to or arising out of the Excluded Assets; 

(c) all Liabilities in respect of any pending or threatened Action arising out of, 

relating to or otherwise in respect of the Business or the Transferred Assets (other than any Action 

arising out of the Assumed Contracts, which are governed by Section 1.3(c)) to the extent such 

Action relates to the Business or the Transferred Assets for any period prior to the Closing; 
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(d) all product Liability or similar claims for injury to a Person or property 

which arises out of or is based upon any express or implied representation, warranty, agreement 

or guaranty made by any Seller or based on any tort claim, or by reason of the improper 

performance or malfunctioning of a product, improper design or manufacture, failure to adequately 

package, label or warn of hazards or other related product defects of any products at any time 

manufactured or sold or any service performed by Seller prior to the Closing Date, except to the 

extent arising under an Assumed Contract (which are governed by Section 1.3(c)); 

(e) all recall, design defect, improper installation, manufacturing defect or 

similar or related claims of any products manufactured or sold or any service performed by any 

Seller prior to the Closing Date, except to the extent arising under an Assumed Contract (which 

are governed by Section 1.3(c)); 

(f) all Liabilities arising under or in connection with any present or former 

employee benefit plan providing benefits to any present or former employee of any Seller or any 

Seller Affiliate, other than as set forth in Section 1.3(e), provided, that all such Liabilities with 

respect to the Continuing Employees shall only be Excluded Liabilities to the extent arising or 

related to any period prior to the Closing; 

(g) except as provided in Section 5.5, all Liabilities with respect to any present 

or former employees, officers, directors, independent contractors or consultants of Seller, 

including for wages or other work-related benefits, bonuses, fees, accrued vacation, workers’ 

compensation, employee deferred compensation including stock option plans, equity grants, other 

grants and agreements, severance, retention, termination or other payments; 

(h) all Accounts Payable; 

(i) all Liabilities of the Business relating to or arising from unfulfilled 

commitments, quotations, purchase orders, customer orders or work orders that do not constitute 

part of the Transferred Assets or Assumed Liabilities, except to the extent arising under an 

Assumed Contract (which are governed by Section 1.3(c)); 

(j) all Liabilities to indemnify, reimburse, or advance amounts to any present 

or former officer, director, employee, agent or independent contractors of any Seller (including 

with respect to any breach of fiduciary obligations by the same) to the extent such Liabilities relate 

to conduct that was undertaken prior to Closing; 

(k) all Liabilities under the Excluded Contracts, Intracompany Payables and/or 

resulting from the termination of obligations provided for in Section 1.9(b); 

(l) all Liabilities associated with debt, loans, notes, bonds, guarantees, 

indemnifications or credit facilities of any Seller and/or the Business or the Transferred Assets; 

and 

(m) all Liabilities arising out of, in respect of, or in connection with the failure 

by any Seller to comply with any Law, except to the extent arising under an Assumed Contract 

(which are governed by Section 1.3(c)). 
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1.5. Assumption and Assignment of Contracts.   

(a) Sellers shall assign to Buyer, and Buyer shall assume, the Assumed 

Contracts at the Closing pursuant to the Sale Order, subject to the other provisions of this Section 

1.5. Buyer shall pay all Cure Costs in respect of the Assumed Contracts, which shall not be the 

obligation, liability or responsibility of Sellers.  

(b) The Sale Order shall provide for the assumption by the applicable Seller 

party thereto, and the assignment to the extent legally capable of being assigned by such Seller to 

Buyer, of each Assumed Contract. 

(c) Notwithstanding the foregoing, a Seller Contract shall not be an Assumed 

Contract hereunder and shall not be assigned to, or assumed by, Buyer to the extent that such Seller 

Contract is (i) deemed rejected under Section 365 of the Bankruptcy Code or (ii) the subject of an 

objection to assignment or assumption or requires a Necessary Consent of any Governmental 

Entity or other third party (other than, and in addition to, that of the U.S. Bankruptcy Court) in 

order to permit the assumption and assignment by the applicable Seller to Buyer of such Seller 

Contract pursuant to Section 365 of the Bankruptcy Code, and such objection has not been resolved 

or such Necessary Consent has not been obtained prior to the 90
th day following the Closing (as 

such 90-day period may be extended by mutual agreement of Buyer and Sellers) or (iii) is 

terminated by any party thereto other than Sellers, or terminates or expires by its terms, on or prior 

to such time as it is to be assumed by Buyer as an Assumed Contract hereunder and is not continued 

or otherwise extended upon assumption. For the avoidance of doubt, in no event shall the failure 

to assign to Buyer any Seller Contract due to the termination of such Seller Contract in accordance 

with subsection (ii) above, (x) reduce the Purchase Price payable to Sellers (if applicable) or 

(y) constitute a failure to satisfy the conditions to the obligation of Buyer under Section 6.2. 

1.6. Executory Contract Schedule.    

(a) Schedule 1.6 (the “Executory Contract Schedule”) sets forth a list of all 

executory contracts and unexpired leases relating to the Business or the Transferred Assets to 

which one or more of Sellers are party (the “Available Contracts”), which Executory Contract 

Schedule may not be complete as of the date hereof (but, nonetheless, as of the date hereof shall 

include all Material Contracts) and which may be updated from time to time after the date hereof 

by Sellers to add any executory contracts or unexpired leases not included on such schedule as of 

the date hereof.  Notwithstanding the foregoing, the Executory Contract Schedule shall be 

completed and delivered to Buyer on or before the date that is fourteen (14) Business Days prior 

to the bid deadline set forth in the Bid Procedures Order.  Prior to the Closing Date, Buyer, in its 

sole discretion by written notice to Sellers, shall designate in writing which Available Contracts 

from the Executory Contract Schedule (as updated from time to time in accordance with this 

Section 1.6(a)) relating to the Business or the Transferred Assets that Buyer wishes to “assume” 

(the “Assumed Contracts”) and subject to the right of Buyer, and no later than three (3) days prior 

to the Closing Date, Buyer may, in its sole discretion, determine not to “assume” any Available 

Contracts previously designated as an Assumed Contract; provided that Buyer shall be liable for 

and reimburse Seller for any administrative expense claims under sections 503, 507, and 365 of 

the Bankruptcy Code that (a) are incurred as a result of, arise out of, or in connection with the 

Available Contracts removed from the Executory Contract Schedule following the date of entry of 

Case 23-90745   Document 127   Filed in TXSB on 08/01/23   Page 14 of 169Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 50 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 50 of 140



 

 

8 

the Sale Order and (b) solely arise out of or relate to the period (whether or not invoiced during 

such period) subsequent to the date of entry of the Sale Order to the date of rejection of such 

Available Contracts.  All Contracts of Sellers that are listed on the Executory Contract Schedule 

as of the Closing Date and which Buyer does not designate in writing for assumption shall not be 

considered Assumed Contracts or Transferred Assets and shall automatically be deemed 

“Excluded Contracts” (and for the avoidance of doubt, Buyer shall not be responsible for any 

related Cure Costs related to any Excluded Contracts). Upon Buyer’s reasonable request, Sellers 

shall provide additional detailed information as to the Liabilities under the Contracts sufficient for 

Buyer to make an informed assessment regarding whether to accept an assignment and assumption 

of such Available Contract hereunder.  Sellers shall cause notices to be delivered reasonably 

promptly to any counterparties to Contracts that are designated as Excluded Contracts from time 

to time pursuant to this Section 1.6(a). 

(b) Sellers shall compile and file one or more customary “cure notices” listing 

all then scheduled Available Contracts and asserting the Cure Costs associated with each such 

Available Contract (each, a “Cure Notice”).  The Cure Notices shall provide that any failure by a 

non-Seller counter-party to timely object to the Cure Costs set forth in the applicable Cure Notice 

shall make the Cure Costs set forth in the Cure Notice binding.   

(c) Sellers shall use reasonable best efforts to establish and verify all Cure 

Amounts for the Contracts set forth on the Executory Contract Schedule prior to entry of the Sale 

Order, including, through the filing of Cure Notices.  Subject to the other provisions of this Section 

1.6, Buyer agrees to pay all Cure Costs required to assume the Assumed Contracts pursuant to this 

Section 1.6 at the Closing; provided that, prior to the Closing Date, Buyer shall have the option to 

(x) pay the Cure Costs required to assume all such Contracts or (y) designate any such Available 

Contracts to be an Excluded Contract; provided that Buyer shall be liable for and reimburse Seller 

for any administrative expense claims under sections 503, 507, and 365 of the Bankruptcy Code 

that (a) are incurred as a result of, arise out of, or in connection with the designation of such 

Available Contracts as an Excluded Contract and (b) solely arise out of or relate to the period 

(whether or not invoiced during such period) subsequent to the date of entry of the Sale Order to 

the date of rejection of such Available Contracts.  At Closing, Buyer shall promptly pay all Cure 

Costs in connection with the assumption and assignment of the Assumed Contracts (as set forth in 

this Agreement, as agreed to by Buyer and the contract counterparty, or as determined by the 

Bankruptcy Court).  Sellers shall cooperate with Buyer to facilitate the payment of the Cure Costs 

to the Executory Contract counterparties. Sellers shall take all actions reasonably required to 

assume and assign the Assumed Contracts to Buyer (other than payment of Cure Amounts, if so 

required), including taking all actions reasonably required to obtain an Order containing a finding 

that the proposed assumption and assignment of the Assumed Contracts to Buyer satisfies all 

applicable requirements of Section 365 of the Bankruptcy Code. 

(d) Upon objection by the non-debtor Available Contract counterparty to the 

Cure Amount asserted by Sellers with regard to any Assumed Contract (such contract, a “Disputed 

Contract”), Sellers, with the consent of Buyer, shall either (a) settle the objection of such party or 

(b) shall litigate such objection under procedures as the Bankruptcy Court shall approve and 

proscribe; provided that from and after the date of entry of the Confirmation Order, Buyer shall be 

liable for and reimburse Seller for all amounts, costs, or expenses incurred as a result of, arising 

out of, or in connection with litigation initiated by Sellers pursuant to this clause (b).  In no event 
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shall any Seller settle a Cure Costs objection with regard to any Assumed Contract without the 

express written consent of Buyer. In the event that a dispute regarding the Cure Costs with respect 

to an Assumed Contract has not been resolved as of the Closing Date, the Parties shall nonetheless 

remain obligated to consummate the Acquisition. Upon an Order determining any Cure Costs 

regarding any Disputed Contract after the Closing, to the maximum extent permissible under 

sections 365(d)(2) and 365(d)(4) of the Bankruptcy Code, Buyer shall have the option to (x) pay 

the Cure Costs with respect to such Disputed Contract and assume the Disputed Contract as an 

“Assumed Contract” or (y) designate the Disputed Contract as an “Excluded Asset”, in which case, 

for the avoidance of doubt, Buyer shall not assume the Disputed Contract and shall not be 

responsible for the associated Cure Cost; provided that Buyer shall be liable for and reimburse 

Seller for any administrative expense claims under sections 503, 507, and 365 of the Bankruptcy 

Code that (a) are incurred as a result of, arise out of, or in connection with designation of such 

Disputed Contract as an “Excluded Asset” and (b) solely arise out of or relate to the period 

(whether or not invoiced during such period) subsequent to the date of entry of the Sale Order to 

the date of rejection of such Disputed Contracts. 

(e) Buyer shall use commercially reasonable efforts to provide the Bankruptcy 

Court any evidence reasonably necessary to prove adequate assurance of future performance 

necessary to effect the assumption and assignment of the Assumed Contracts. 

(f) Subject to Section 1.7, to the maximum extent permitted under applicable 

Law and the Bankruptcy Code, Sellers shall transfer and assign all Assumed Contracts to Buyer, 

and Buyer shall assume all Assumed Contracts from the Seller Parties, as of the Closing Date 

pursuant to the Sale Order and Section 365 of the Bankruptcy Code.   

(g) At any time after the Closing, Sellers and Buyer may (but shall have no 

obligation to) mutually agree to seek authorization from the Bankruptcy Court, pursuant to section 

365 of the Bankruptcy Code, to assume and assign an Available Contract that was not identified 

as an Assumed Contract as of Closing; provided that Buyer will be solely responsible to pay the 

Cure Amount required to assume such Available Contract. 

1.7. Non-Assignment of Assets.  Notwithstanding any other provision of this 

Agreement to the contrary, this Agreement will not constitute an agreement to assign or Transfer 

and will not effect the assignment or Transfer of any Transferred Asset (including any Assumed 

Contract) if (i) (A) prohibited by applicable Law, (B) an attempted assignment or transfer thereof 

would be reasonably likely to subject Buyer, its Affiliates or any of its or their respective 

Representatives to criminal Liability or (C) an attempted assignment or transfer thereof, without 

the approval, authorization, consent or waiver of, or granting or issuance of any license or permit 

by, any third party thereto (each such action, a “Necessary Consent”), would constitute a breach, 

default or violation thereof or of any Law or Order or in any way adversely affect the rights of 

Buyer thereunder or (ii) the Bankruptcy Court has not entered an Order approving such assignment 

or Transfer. In such event, or in the event that the assignment or Transfer of any Transferred Asset 

(including any Assumed Contract) is subject to a Necessary Consent being obtained, Sellers and 

Buyer will use their commercially reasonable efforts to obtain the Necessary Consents with respect 

to any such Transferred Asset (including any Assumed Contract) or any claim or right or any 

benefit arising thereunder for the assignment or transfer thereof to Buyer as Buyer may reasonably 

request; provided, however, that Sellers shall not be obligated for the payment of any consideration 
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therefor or required to initiate any litigation or legal proceedings to obtain any such approval, 

authorization, consent or waiver. If any Necessary Consent is not obtained, or if an attempted 

assignment or transfer would give rise to any of the circumstances described in clauses (i) or (ii) 

of the first sentence of this Section 1.7, be ineffective or adversely affect the rights of Buyer to 

such Transferred Asset following the Closing, (x) Sellers and Buyer will, and will cause their 

respective Affiliates to, (1) use commercially reasonable efforts (including cooperating with one 

another to obtain such Necessary Consents, to the extent feasible) as may be necessary so that 

Buyer would obtain the benefits and assume the obligations thereunder in accordance with this 

Agreement, (2) complete any such assignments or Transfers as soon as reasonably practicable and 

(3) upon receipt of any applicable Necessary Consents, Transfer or assign the applicable 

Transferred Asset to Buyer, and (y) Sellers will, and will cause their respective Affiliates to, 

reasonably cooperate with Buyer in good faith without further consideration in any arrangement 

reasonably acceptable to Buyer and Sellers intended to provide Buyer with the benefit of any such 

Transferred Assets at Buyer’s sole cost and expense, in each case, for a period of 90 days following 

the Closing Date. 

1.8. Wrong Pocket.  Subject to Section 1.5 and Section 1.6, if at any time after the 

Closing (i) Buyer or its designee holds any Excluded Assets or Excluded Liabilities or (ii) any 

Seller holds any Transferred Assets or Assumed Liabilities, Buyer or the applicable Seller, as 

applicable, will reasonably promptly Transfer (or cause to be Transferred) such assets or assume 

(or cause to be assumed) such Liabilities to or from (as the case may be) the other Party, without 

further consideration from the other Party. Prior to any such Transfer, the Party receiving or 

possessing any such asset will hold it in trust for such other Party. 

1.9. Intracompany Arrangements.   

(a) Each of Buyer and Sellers agrees that any Intracompany Payables between 

any Seller, on the one hand, and any other Seller or Affiliate thereof, on the other hand, shall be 

fully settled or otherwise deemed cancelled effective as of immediately prior to the Closing. 

(b) Each of Buyer and Sellers agrees that, any contract, commitment or 

arrangement between any Seller, on the one hand, and any other Seller or Affiliate thereof, on the 

other hand, shall be terminated and be of no further force or effect and all obligations thereunder 

shall be fully satisfied and extinguished, notwithstanding any terms thereof to the contrary, 

effective as of immediately prior to the Acquisition. 

(c) No additional consideration shall be payable by, and no additional amounts 

shall be owed by, Buyer or any of its Affiliates to Sellers or any of their Affiliates in connection 

with the transactions effected pursuant to this Section 1.9. 

1.10. Further Conveyances and Assurances.  From time to time following the Closing, 

Sellers and Buyer will, and will cause their respective Affiliates to, execute, acknowledge and 

deliver all such further conveyances, notices, assumptions, assignments, releases and other 

instruments, and will take such further actions, as may be reasonably necessary or appropriate to 

assure to Buyer and its successors or assigns, all of the properties, rights, titles, interests, estates, 

remedies, powers and privileges intended to be conveyed to Buyer under this Agreement. 
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ARTICLE II 

CONSIDERATION; CLOSING 

2.1. Consideration.  At the Closing, Buyer will pay to Sellers, by credit bid of Buyer’s 

pre-petition debt, an amount equal to $113,179,726 (the “Purchase Price”).   

2.2. Closing.  The closing of the purchase and sale of the Acquisition (the “Closing”) 

shall take place remotely, via electronic exchange of documents, as soon as possible, but in no 

event later than three (3) Business Days following the date on which the last of the conditions set 

forth in Article VI (other than those conditions that by their nature are to be satisfied at the Closing 

but subject to the fulfillment or waiver of those conditions) has been satisfied or waived, or at such 

other date, time and place as the Parties may mutually agree.  The actual date on which the Closing 

occurs, effective 10:00 a.m. prevailing Eastern time on such date, is called the “Closing Date.” 

2.3. Deliveries by Buyer.  At the Closing, Buyer shall deliver, or cause to be delivered, 

to Sellers, the following: 

(a) evidence of a credit equal to the Purchase Price against the Debt secured by 

Buyer pursuant to Section 363(k) of the Bankruptcy Code; 

(b) the certificates to be delivered pursuant to Section 6.3(c); 

(c) a duly executed counterpart to each of the Transaction Documents other 

than this Agreement; and 

(d) such other instruments of assumption and other instruments or documents, 

including bills of sale and/or assignment and assumption agreements, in form and substance 

reasonably acceptable to Sellers, as may be necessary to effect Buyer’s assumption of the Assumed 

Liabilities and the assignment of any Transferred Assets in accordance with the requirements of 

applicable Law and this Agreement, in each case duly executed by Buyer. 

2.4. Deliveries by Sellers.  At the Closing, Sellers shall deliver, or cause to be delivered, 

to Buyer, the following: 

(a) the certificate to be delivered pursuant to Section 6.2(c); 

(b) a duly executed counterpart to each of the Transaction Documents other 

than this Agreement; 

(c) an IRS Form W-9 with respect to each Seller that is a United States person 

within the meaning of Section 7701 of the Code, duly completed and executed; 

(d) the Books and Records; provided that the delivery obligations of Sellers 

hereunder shall be deemed satisfied if such Books and Records remain at the Transferred Owned 

Property or Transferred Leased Property; 

(e) a copy of the Sale Order as entered by the Bankruptcy Court, vesting the 

Transferred Assets in Buyer free and clear of any Liens (other than Permitted Encumbrances); 
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(f) an instrument of conveyance (including a quit claim deed, real property 

transfers or similar documents as customary in the applicable jurisdiction and as may be necessary 

in accordance with the requirements of applicable Law) conveying to Buyer fee simple title to the 

Transferred Owned Property, subject to Permitted Encumbrances, including any additional 

documents, forms, or affidavits needed to record such instrument in the real property records; and 

(g) such other instruments of assumption and other instruments or documents, 

including bills of sale and/or assignment and assumption agreements, in form and substance 

reasonably acceptable to Buyer, as may be necessary to effect Buyer’s assumption of the Assumed 

Liabilities and the assignment of any Transferred Assets to Buyer in accordance with the 

requirements of applicable Law and this Agreement, in each case duly executed by the applicable 

Seller. 

2.5. Withholding.  Buyer shall be entitled to deduct or withhold from consideration 

otherwise payable pursuant to this Agreement such amounts as it is required to deduct or withhold 

with respect to the making of such payment pursuant to this Agreement such amounts as are 

required to be deducted and withheld with respect to the making of such payment under applicable 

Law, provided, however that Buyer shall use commercially reasonable efforts to provide Sellers 

with at least ten Business Days’ notice of the applicability of any such deduction or withholding 

prior to making such deduction or withholding, and shall afford Sellers a reasonable opportunity 

to provide any applicable certificates, forms or documentation that would reduce or eliminate the 

requirement to deduct or withhold Tax under applicable Law. To the extent that amounts are so 

deducted and withheld, such deducted and withheld amounts shall be timely paid by Buyer to the 

applicable Tax Governmental Entity and shall be treated for all purposes of this Agreement as 

having been paid to Sellers. The Parties shall reasonably cooperate to determine whether any such 

deduction or withholding applies to the payment, and, if so, shall further cooperate to minimize 

applicable withholding Taxes and to obtain any available refund or credit of withheld amounts. 

ARTICLE III 

REPRESENTATIONS AND WARRANTIES OF SELLERS 

Except (a) as set forth in the corresponding numbered section or subsection of a Schedule of the 

Seller Disclosure Schedule or (b) to the extent relating to the Excluded Assets or the Excluded 

Liabilities, Sellers represent and warrant to Buyer: 

3.1. Organization; Good Standing.  Each Seller is duly formed validly existing and in 

good standing under the Laws of its jurisdiction of formation. Each Seller, subject to the necessary 

authority from the Bankruptcy Court, has all requisite corporate or similar power and authority to 

own, lease and operate its properties and assets and to carry on its business as presently conducted 

and is qualified to do business in each jurisdiction where the ownership, leasing or operation of its 

assets or properties or conduct of the Business requires such qualification, except where the failure 

to be so qualified or in good standing, or to have such power or authority, would not, in the 

aggregate, have a Material Adverse Effect. 

3.2. Authority; Approval.  Subject to the entry of the Sale Order and any other Order 

required by the Bankruptcy Court in connection with the transactions contemplated hereby: 
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(a) each Seller has all right, power and authority to enter into and perform its 

obligations under the Transaction Documents to which it is or will become a party; 

(b) the execution, delivery and performance of each Seller’s obligations under 

the Transaction Documents to which it is or will become a party, and the performance of each 

Seller of its obligations under the Transaction Documents, have been duly and validity authorized 

by all requisite limited liability company action on the part of such Seller;  

(c) No additional corporate, shareholder or similar authorization or consent is 

required in connection with the execution, delivery and performance by Sellers or their Affiliates 

of this Agreement or any of the other Transaction Documents to which they are or will become 

party; and 

(d) this Agreement has been duly executed and delivered by each Seller and, 

assuming due authorization, execution and delivery by Buyer, subject to the required Bankruptcy 

Court approval, will constitute a valid and binding agreement of each Seller, enforceable against 

each Seller in accordance with its terms, subject to bankruptcy, insolvency, fraudulent conveyance, 

preferential transfer, reorganization, moratorium and similar Laws relating to or affecting 

creditors’ rights generally and subject, as to enforceability, to the effect of general principles of 

equity (the “Equitable Exception”). 

3.3. Governmental Filings; No Violations.   

(a) Other than the filings, notices, reports, consents, registrations, approvals, 

permits and authorizations set forth on Section 3.3(a) of the Seller Disclosure Schedule, and 

subject to the issuance of the Sale Order and any other Order required by the Bankruptcy Court in 

connection with the transactions contemplated hereby, no filing, notice, report, consent, 

registration, approval, permit or authorization is required to be given, filed or obtained by any 

Seller to or from any Governmental Entity in connection with the execution, delivery and 

performance by any Seller of this Agreement or the transactions contemplated hereby. 

(b) Other than the filings, notices, reports, consents, registrations, approvals, 

permits and authorization set forth on Section 3.3(b) of the Seller Disclosure Schedule, and subject 

to the issuance of the Sale Order and any other Order required by the Bankruptcy Court in 

connection with the transactions contemplated hereby, the execution, delivery and performance by 

Sellers of this Agreement does not, and the consummation of the transactions contemplated hereby 

will not, conflict with, or result in any violation of or default (with or without notice, lapse of time 

or both) under, or give rise to a right of termination or acceleration of any obligation under, or 

result in the creation of any Lien upon any of the Transferred Assets (i) under any provision of the 

articles, by-laws or comparable governing documents of any Seller, (ii) any Law or Order to which 

any Seller, the Business and the Transferred Assets are subject, or (iii) any Material Contract. 

3.4. No Undisclosed Material Liabilities.  As of the date of this Agreement, there are no 

material Liabilities of the Business of any kind whatsoever other than the material Liabilities 

disclosed (i) in Sellers’ unaudited condensed consolidated balance sheet as of March 31, 2023, (ii) 

in the Seller Disclosure Schedule, or (iii) as set forth in Section 3.4 of the Seller Disclosure 

Schedule.  
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3.5. Litigation.  Except as set forth in Section 3.5 of the Seller Disclosure Schedule and 

except for the general pendency of the Bankruptcy Case and Actions arising in connection 

therewith or in the Ordinary Course seeking damages for amounts less than $1,000,000 as of the 

date hereof, there are no Actions pending or, to the Knowledge of Sellers, threatened against any 

Seller that are attributable to any of the Transferred Assets or the ownership or operation thereof 

or the Business. 

3.6. Transferred Owned Property.  There are no pending, or, to the Knowledge of 

Sellers, threatened, appropriation, condemnation, eminent domain or like proceedings relating to 

any Transferred Owned Property. 

3.7. Material Contracts.   

(a) Other than this Agreement, the other Transaction Documents and the DIP 

Financing, Section 3.7(a) of the Seller Disclosure Schedule sets forth a true and correct list of the 

following Seller Contracts relating to the Transferred Assets (together, the “Material Contracts”): 

(i) any joint venture agreements, partnership agreements, purchase and 

sale agreements or similar agreements that are material to the Business; 

(ii) any Seller Contract which is reasonably expected by Sellers as of 

the date hereof to either (i) involve any future aggregate receipts of revenues by 

any Sellers or Sellers in excess of $100,000 in the aggregate per annum or (ii) 

involve any future aggregate payments or obligations by any Seller or Sellers in 

excess of $100,000 per annum in the aggregate;  

(iii) any non-competition agreement or any agreement that purports to 

restrict, limit or prohibit the manner in which, or the locations in which, any Seller 

conducts the Business; 

(iv) any Contract obligating Sellers or any of their Affiliates to provide 

or obtain any product or service exclusively to or from any Person, irrespective of 

any geographic, market or other restriction; 

(v) any Contract granting to any Person a right of first refusal, first offer 

or similar preferential right to purchase or acquire any Transferred Asset; 

(vi) any Contract that contains any “most favored nation” or minimum 

purchase or sale obligations; 

(vii) any Contract containing a requirement to provide (including a 

requirement to provide if so requested by the counterparty) a performance bond, 

letter of credit or any other similar instrument; 

(viii) any Seller Contract pursuant to which any Seller grants or receives 

any license with respect to Intellectual Property that is material to the Business, 

taken as a whole, that (i) is exclusive or (ii) requires aggregate payments to or from 

any of Sellers in excess of $200,000 per annum, in each case of clauses (i) and (ii), 
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other than (x) agreements granted on standardized terms for commercially available 

software or information technology services, or (y) outbound licenses granted in 

the Ordinary Course; 

(ix) any Seller Contract with a Governmental Entity; 

(x) any Transferred Lease; and 

(xi) any Seller Contract pursuant to which any Seller currently leases 

personal property to or from any Person providing for lease payments in excess of 

$50,000 per annum. 

(b) Except as disclosed on Section 3.7(b) of the Seller Disclosure Schedule, no 

Seller is in breach or default under any Material Contract and no Seller has received a written 

notice of a breach or default of the terms of any Material Contract. The Material Contracts are in 

full force and effect in accordance with their terms, except as may be limited by the Equitable 

Exception, and to the Knowledge of Sellers, no event has occurred which constitutes, or which 

with notice or lapse of time or both would be reasonably be likely to constitute, a breach or default 

by any Seller (or to Sellers’ Knowledge, any other party thereto) of its obligations under any of 

the Material Contracts (for the avoidance of doubt, not including with respect to the Bankruptcy 

Case). 

3.8. Compliance with Laws; Permits.   

(a) The Business is being conducted in all material respects pursuant to the 

Laws applicable to the Business or the Transferred Assets, except as resulting from the filing and 

pendency of the Bankruptcy Case. Seller has received any written notice of (i) any material 

investigation or review by any Governmental Entity with respect to the Business or the Transferred 

Assets or (ii) any material noncompliance with any applicable Laws that has not been cured as of 

the date hereof. Each Seller has obtained and is in material compliance with all Permits and Orders 

issued or granted by a Governmental Entity necessary to conduct its Business as presently 

conducted. 

(b) Each of Sellers is in compliance with the Foreign Corrupt Practices Act of 

1977 (the “FCPA”), and any other U.S. or foreign Law concerning anti-corruption or anti-bribery 

applicable to the Business, and no Seller is, to Sellers’ Knowledge, being investigated by any 

Governmental Entity with respect to, or been given notice in writing by a Governmental Entity of, 

any violation by any of Sellers of the FCPA or any other U.S. or foreign Law concerning anti-

corruption or anti-bribery applicable to the Business. 

3.9. Brokers and Finders.  Except as disclosed on Section 3.9 of the Seller Disclosure 

Schedule, there are no fees or expenses payable by any Seller to any investment banker, broker, 

finder or other intermediary that has been retained by or is authorized to act on behalf of Sellers in 

connection with the transactions contemplated hereby. 

3.10. Employees.  No Seller is a party to any collective bargaining agreement or other 

agreement with a labor union or like organization covering any of the Scheduled Employees. As 
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of the date hereof, there is no pending or, to the Knowledge of Sellers, threatened strike, lockout, 

slowdown or work stoppage involving the Scheduled Employees. 

3.11. Employee Benefit Plans.  No Seller maintains or contributes to any Seller Plan, 

including any plan that is subject to Section 412 of the Code or Section 302 or Title IV of ERISA 

or any “multiemployer plans” within the meaning of Section 3(37) of ERISA. 

3.12. Title to Transferred Assets.  Sellers, as applicable, have good and valid title to, or 

in the case of leased assets, have or will have on the Closing Date good and valid leasehold interests 

in, all Transferred Assets, free and clear of all Liens (other than Permitted Encumbrances) and, at 

the Closing, Buyer will be vested with good and valid title to, or in the case of leased assets, good 

and valid leasehold interest in, the Transferred Assets, free and clear of all Liens (other than 

Permitted Encumbrances) and Excluded Liabilities, to the fullest extent permissible under Law, 

including pursuant to Section 363(f) of the Bankruptcy Code. 

3.13. Intellectual Property.   

(a) Sellers own, as applicable, all Transferred Intellectual Property, free and 

clear of all Liens other than Permitted Encumbrances. To the Knowledge of Sellers, all Transferred 

Intellectual Property is valid, subsisting and enforceable, and is not subject to any outstanding 

Order, judgment, decree or agreement adversely affecting Sellers’ use thereof or rights thereto. 

(b) To the Knowledge of Sellers’ (i) Sellers’ conduct of the Business as 

currently conducted does not infringe, misappropriate or otherwise violate the Intellectual Property 

of any other Person, (ii) no Seller has received any written notice alleging any such infringement, 

misappropriation of violation by any Seller of Intellectual Property owned by any other Person, 

and (iii) none of the Transferred Intellectual Property is being infringed upon, misappropriated or 

otherwise violated by any other Person. 

(c) There is no Action pending before any Governmental Entity (other than the 

Bankruptcy Case) concerning the ownership, validity, registrability, enforceability, infringement, 

misappropriation or violation of any material Transferred Intellectual Property. None of the 

Transferred Intellectual Property is subject to any outstanding injunction, directive, Order, decree, 

award, settlement or judgment restricting the use or validity thereof. 

(d) To the Knowledge of Sellers, there have been no security breaches of or 

unauthorized access to the technology and computer systems and infrastructure, owned by Sellers 

and used in connection with the Business, in each case, except as would not, individually or in the 

aggregate, reasonably be expected to have a Material Adverse Effect. 

3.14. Environmental Matters.  Except for matters that relate to an Excluded Liability or 

as disclosed on Section 3.14 of the Seller Disclosure Schedule: 

(a) the Business and the Transferred Assets are in compliance in all material 

respects with all applicable Environmental Laws; 

(b) there are no written notices, writs, injunctions, decrees, Orders or judgments 

outstanding, or any actions, suits, proceedings or investigations pending or threatened, relating to 
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compliance with or material Liability under any Environmental Law affecting the Business, the 

Transferred Owned Property or the Transferred Leased Property; and 

(c) there has been no waste generated or released by Seller or any of its 

Affiliates or any legally responsible predecessor corporation of Seller, that has given or could 

reasonably be expected to give rise to any Liability under any Environmental Law for which the 

Business would incur material Liability. 

3.15. Taxes.  Other than as set forth in Section 3.15 of the Seller Disclosure Schedule: 

(a) (i) Sellers have filed all material Tax Returns with respect to the Transferred 

Assets required under applicable Law to be filed by Sellers with the appropriate Governmental 

Entities in all jurisdictions in which such Tax Returns are required to be filed prior to the Closing 

Date (taking into account any extension of time to file); and (ii) all material Taxes shown as due 

from Sellers on such Tax Returns with respect to such assets have been paid or arrangements for 

the payment thereof have been made, except to the extent nonpayment of which is permitted or 

required by the Bankruptcy Code. 

(b) (i) Each Seller has filed all material Tax Returns required under applicable 

Law to be filed by such Seller with the appropriate Governmental Entities in all jurisdictions in 

which such Tax Returns are required to be filed prior to the Closing Date (taking into account any 

extension of time to file); and (ii) all material amounts of Taxes shown as due on such Tax Returns 

have been paid or arrangements for the payment thereof have been made, except to the extent 

nonpayment of which is permitted or required by the Bankruptcy Code, and only to the extent that 

failure to file such Tax Return or to pay such Taxes would give rise to a Lien (other than a 

Permitted Encumbrance) on the Transferred Assets. 

(c) No audit or other proceeding with respect to any material amounts of Taxes 

or material Tax Returns with respect to the Transferred Assets is currently in progress, or, to the 

Knowledge of Sellers, has been proposed or threatened. 

(d) No Seller has received written notice of any outstanding, proposed or 

assessed Tax deficiency that has not been paid or accrued for and in accordance with applicable 

Law, nor has any Seller executed any waiver of any statute of limitations in respect of Taxes nor 

agreed to any extension of time with respect to a Tax assessment, collection or deficiency, which 

notice, waiver, or extension of time could give rise to a Lien (other than a Permitted Encumbrance) 

on the Transferred Assets. 

(e) There are no liens for Taxes other than Permitted Encumbrances upon any 

of the Transferred Assets. 

(f) There are not any outstanding ruling requests, and no rulings have been 

received, by any Seller relating to Taxes which ruling requests or rulings relate to Taxes which 

could be a Lien (other than a Permitted Encumbrance) on the Transferred Assets. 

(g) Each Seller has complied with all applicable Laws relating to the payment 

and withholding of Taxes (including withholding and reporting requirements under Code Sections 

1441 through 1464, 3401 through 3406, 6041 and 6049 and similar provisions under any other 
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applicable Law) in all material respects and have, within the time and in the manner prescribed by 

Law, withheld from employee wages, if any, and paid over to the proper Governmental Entity all 

material required amounts. 

(h) Each Seller has collected all material amounts of sales and use Taxes 

required to be collected, and has remitted, or will remit on a timely basis, such amounts to the 

appropriate Governmental Entity, or has been furnished properly completed exemption certificates 

(and has maintained all such records and supporting documents in the manner required by all 

applicable sales and use Tax statutes and regulations). 

(i) No Seller has (i) deferred payment of payroll Taxes or (ii) taken, claimed or 

applied for an employee retention tax credit, in each case, pursuant to the CARES Act.  

(j) No Seller has executed any power of attorney with respect to any Tax or 

Tax Return, other than powers of attorney that are no longer in force. 

3.16. Insurance.  Section 3.16 of the Seller Disclosure Schedule sets forth a true and 

complete list of all insurance policies (the “Existing Insurance Policies”) maintained by Sellers 

applicable to the Transferred Assets, together with the insurer, the amount of the coverage, the 

type of insurance, the policy number and any pending claims thereunder. Except as set forth on 

Section 3.16 of the Seller Disclosure Schedule, Sellers are up-to-date in the payment of all 

premiums and other amounts payable under the Existing Insurance Policies to maintain the 

Existing Insurance Policies in full force and effect, and Sellers shall continue to make all such 

payments until the Closing. As of the date hereof, all such policies are in full force and effect and 

are sufficient for compliance by Sellers with all applicable Laws. 

3.17. Real Property.  On the Closing Date, Sellers shall convey to Buyer pursuant to 

Section 363 of the Bankruptcy Code good and marketable fee simple title and the deed to the 

Transferred Owned Property, free and clear of all Liens other than Permitted Encumbrances. 

Except as set forth on Section 3.17 of the Seller Disclosure Schedule, Sellers have not leased or 

otherwise granted to any Person the right to use or occupy the Transferred Owned Property or any 

portion thereof, and there are no Persons in possession or Person having the right to occupy or use 

any of the Transferred Owned Property. Sellers have no leases of any real property other than as 

set forth on Section 3.17 of the Seller Disclosure Schedule. Except as set forth on Section 3.17 of 

the Seller Disclosure Schedule, Sellers have not granted any options to purchase or lease or rights 

of first refusal to purchase or lease any of the Transferred Owned Property. The civic addresses of 

the parcels comprising the Transferred Owned Property are set out in Schedule 1.1(c). 

3.18. Status of Transferred Assets.  Except as set forth on Section 3.18 of the Seller 

Disclosure Schedule, the Fixtures and Equipment and other tangible personal property are in good 

operating condition and repair and have been reasonably maintained consistent with standards 

generally followed in the industry (giving due account to the age and length of use of same, 

ordinary wear and tear excepted), are adequate and suitable for their present and intended uses and, 

in the case of plants, buildings and other structures (including the roofs thereof), are structurally 

sound. To the Knowledge of Sellers, since the commencement of the Bankruptcy Case, no Fixtures 

and Equipment or other tangible personal property has been removed or transferred from the 

Business or otherwise sold, leased, assigned or transferred, other than replacements or repairs of 
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Fixtures and Equipment in the Ordinary Course. The Transferred Assets constitute all of the assets 

of every nature and kind whatsoever necessary for Buyer to conduct and operate the Business 

immediately after the Closing in the manner previously conducted by Sellers. 

3.19. Full Disclosure.  There has been no event, transaction or information regarding the 

Business or the Transferred Assets that has come to Sellers’ Knowledge that has not been disclosed 

to Buyer in writing that could reasonably be expected to have a Material Adverse Effect. 

3.20. No Other Representations or Warranties.   

(a) Except for the representations and warranties contained in this Article III, 

no Seller nor any other Person on Sellers’ behalf makes any other express or implied representation 

or warranty with respect to Sellers, the Business, the Transferred Assets, the Assumed Liabilities 

or the transactions contemplated hereby, and each Seller expressly disclaims any other 

representations or warranties, whether made by Sellers, any Affiliate of Sellers or any of Sellers’ 

or their Affiliates’ respective Representatives.  

(b) Each Seller acknowledges and agrees that, except for the representations 

and warranties expressly set forth in Article IV, neither Buyer nor any other Person has made any 

express or implied representation or warranty with respect to the transactions contemplated hereby 

or with respect to the accuracy or completeness of any other information provided, or made 

available, to Sellers in connection with the transactions contemplated hereby and none of Sellers 

have relied on any representation or warranty other than those expressly set forth in Article IV. 

ARTICLE IV 

REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer hereby represents and warrants to Sellers: 

4.1. Organization; Good Standing.  Buyer is a limited liability company duly organized, 

validly existing and in good standing under the Laws of the State of Delaware. Buyer has all 

requisite corporate or similar power and authority to own, lease and operate its properties and 

assets and to carry on its business as presently conducted and is qualified to do business and, to 

the extent such concept applies, is in good standing as a foreign legal entity in each jurisdiction 

where the ownership, leasing or operation of its assets or properties or conduct of its business 

requires such qualification, in each case, except where the failure to be so qualified or in good 

standing or to have such power or authority, would not, individually or in the aggregate, reasonably 

be likely to prevent, materially delay or materially impair the consummation of the transactions 

contemplated by this Agreement. 

4.2. Authority; Approval.   

(a) Buyer has all right, power and authority to enter into and perform its 

obligations under the Transaction Documents to which it is or will become a party. 

(b) The execution, delivery and performance of Buyer’s obligations under the 

Transaction Documents to which it is or will become a party, and the performance of Buyer of its 
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obligations under the Transaction Documents, have been dully and validly authorized by all 

requisite limited liability company action on the part of Buyer.   

(c)  No additional corporate or shareholder authorization or consent is required 

in connection with the execution, delivery and performance by Buyer of this Agreement or any of 

the other Transaction Documents to which it is or will become party. 

(d) This Agreement has been duly executed and delivered by Buyer and, when 

executed and delivered by Sellers, will constitute a valid and binding agreement of Buyer 

enforceable against Buyer in accordance with its terms, subject to the Equitable Exception. 

4.3. Governmental Filings; No Violations.   

(a) Subject to the issuance of the Sale Order and any other Order required by 

the Bankruptcy Court in connection with the transactions contemplated hereby, no filing, notice, 

report, consent, registration, approval, permit or authorization is required to be given, filed or 

obtained by Buyer to or from any Governmental Entity in connection with the execution, delivery 

and performance by Buyer of this Agreement or the transactions contemplated hereby. 

(b) The execution, delivery and performance by Buyer of this Agreement does 

not, and the consummation of the transactions contemplated hereby will not, conflict with, or result 

in any violation of or default (with or without notice, lapse of time or both) under, or give rise to 

a right of termination, loss of rights, adverse modification of provisions, cancellation or 

acceleration of any obligation under (i) any provision of the articles, by-laws or comparable 

governing documents of Buyer, (ii) subject to the Sale Order, any Law or Order to which Buyer is 

subject or (iii) subject to the Sale Order, any Contracts to which Buyer is a party, except, in the 

case of clauses (i) and (ii) above, for any such breach, violation, termination, default, creation or 

acceleration that would not, individually or in the aggregate, reasonably be expected to prevent, 

materially delay or materially impair the consummation of the transactions contemplated by this 

Agreement. 

4.4. Litigation.  There are no Actions pending, or, to the Knowledge of Buyer, 

threatened against Buyer, and Buyer is not subject to any Order, in each case, that would, 

individually or in the aggregate, reasonably be expected to prevent, materially delay or materially 

impair the consummation of the transactions contemplated by this Agreement. 

4.5. Available Funds.  Buyer has sufficient funds available to it in cash to pay or cause 

to be paid the Purchase Price, all Cure Costs and the other fees and expenses required to be paid 

by Buyer in connection with the transactions contemplated hereby, and to effect the transactions 

contemplated hereby. Upon the consummation of the transactions contemplated hereby, (a) Buyer 

will not be insolvent as defined in Section 101 of the Bankruptcy Code, (b) Buyer will not be left 

with unreasonably small capital, and (c) Buyer will not have incurred debts beyond its ability to 

pay such debts as they mature.  There are no bankruptcy, reorganization or arrangement 

proceedings pending against, being contemplated by, or to the Knowledge of Buyer, threatened 

against Buyer. 

4.6. Brokers and Finders.  Except for fees and expenses payable by Buyer, there are no 

fees or expenses payable to any investment banker, broker, finder or other intermediary that has 
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been retained by or is authorized to act on behalf of Buyer in connection with the transactions 

contemplated hereby. 

4.7. Adequate Assurances Regarding Executory Contracts.  Buyer is and will be capable 

of satisfying the conditions contained in Section 365 of the Bankruptcy Code with respect to the 

Transferred Assets, Transferred Owned Property, Transferred Leased Property, and Transferred 

Intellectual Property. 

4.8. No Other Representations or Warranties. 

(a) Except for the representations and warranties contained in this Article IV, 

neither Buyer nor any other Person makes any other express or implied representation or warranty 

with respect to the transactions contemplated hereby, and Buyer disclaims any other 

representations or warranties, whether made by Buyer, any Affiliate of Buyer or any of Buyer’s or 

its Affiliate s’ respective Representatives. 

(b) Buyer acknowledges and agrees that, except for the representations and 

warranties expressly set forth in Article III, no Seller nor any other Person has made any express 

or implied representation or warranty with respect to the transactions contemplated hereby, the 

Business, either Seller, the Transferred Assets, the Excluded Assets, the Assumed Liabilities, the 

Excluded Liabilities, the accuracy or completeness of any other information provided, or made 

available, to Buyer in connection with the transactions contemplated hereby and Buyer has not 

relied on any representation or warranty other than those expressly set forth in Article III. 

(c) Buyer acknowledges and agrees that the enforceability of this Agreement 

against Sellers is subject to entry of the Sale Order. 

ARTICLE V 

COVENANTS 

5.1. Access.   

(a) From the date hereof through the Closing Date, subject to Section 5.1(b), 

Buyer will be entitled, through its Representatives, to have reasonable access to the Scheduled 

Employees, the Transferred Assets, the Business and the Assumed Liabilities. Any such access 

will be conducted upon reasonable advance notice and under reasonable circumstances and will 

be subject to restrictions under applicable Law. Subject to Section 5.2, Sellers will direct and use 

their commercially reasonable efforts to cause their Representatives to cooperate with Buyer and 

Buyer’s Representatives in connection with such access, and Buyer and its Representatives will 

cooperate with Sellers and their Representatives; provided that: (i) any such access shall be 

conducted at Buyer’s expense, in accordance with applicable Law (including applicable privacy 

and competition laws), under the supervision of Sellers’ personnel and in such a manner as to 

maintain confidentiality and not to interfere with the normal operations of the Business of Sellers 

and their Affiliates and (ii) the foregoing shall not require Sellers to disclose information or 

materials (A) protected by attorney-client, attorney work product or other legally recognized 

privileges or immunity from disclosure or the disclosure of which would result in the disclosure 

of any trade secrets of third parties or violate any applicable Laws related to the exchange of 
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information or any obligation of any Seller with respect to confidentiality; or (B) relating to other 

bids or potential bids for any of the Transferred Assets. 

(b) All information received pursuant to this Section 5.1 shall be governed by 

the terms of Section 5.6. 

5.2. Competing Transactions.  Each Party acknowledges that this Agreement and the 

sale of the Transferred Assets and assumption and assignment of the Assumed Contracts are 

subject to approval by the Bankruptcy Court and the consideration and acceptance by Sellers of 

higher or better competing bids in respect of all or any part of the Transferred Assets or the 

Assumed Contracts, as determined in accordance with the provisions of the Bid Procedures Order. 

5.3. Cooperation; Status Updates; Regulatory Filings.   

(a) Cooperation. Subject to the terms and conditions set forth in this Agreement 

and the Bankruptcy Orders of the Bankruptcy Court, the Parties shall cooperate with each other 

and use their respective commercially reasonable efforts to: (i) take or cause to be taken all actions 

reasonably necessary, proper or advisable on their part under this Agreement or applicable Law to 

consummate the transactions contemplated hereby as promptly as reasonably practicable in 

accordance with the Bid Procedures; (ii) execute, acknowledge and deliver in proper form any 

further documents, certificates, agreements and other writings, and take such other action as such 

other Party may reasonably require, in order to effectively carry out the intent of the Transaction 

Documents, including such affidavits and instruments as required by Buyer’s title company to 

issue a title policy to Buyer; (iii) make or cause to be made all registrations, filings, notifications, 

submissions and applications with, give all notices to and obtain any consents, governmental 

transfers, approvals, Orders, qualifications and waivers from any Governmental Entity necessary 

for the consummation of the transactions contemplated hereby; (iv) not take any action prior to the 

Closing that would reasonably be expected to prevent, materially impair or materially delay the 

consummation of the transactions contemplated hereby, except to the extent such action is 

otherwise expressly contemplated by this Agreement or the Bid Procedures or required by Law or 

the Bankruptcy Court; (v) cooperate with the other Party and take such actions as such other Party 

may reasonably request in connection with the consummation of the transactions contemplated 

hereby; and (vi) cause the fulfillment at the earliest practicable date of all of the conditions to their 

respective obligations to consummate the transactions contemplated hereby. 

(b) Status Updates. Each Seller and Buyer shall reasonably promptly notify the 

other Party or Parties, as applicable, in writing (email being sufficient) of the occurrence, to such 

Parties’ or Party’s, as applicable, knowledge, of any event or condition, or the existence of any 

fact or circumstance, that would reasonably be expected to result in any of the conditions set forth 

in Article VI not being satisfied as of a reasonably foreseeable Closing Date. 

(c) Regulatory Filings. Sellers and Buyer shall prepare and file reasonably 

promptly all documentation to effect any necessary notices, reports and other filings and to obtain 

reasonably promptly all consents, clearances, registrations, approvals, permits and authorizations 

necessary or advisable to be obtained from any Governmental Entity in order to consummate the 

transactions contemplated hereby within five Business Days after the date of this Agreement. 
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(d) Commercially Reasonable Efforts. 

(i) Without limiting the generality of the foregoing, Buyer and Sellers 

agree to take or cause to be taken the following actions: 

(A) the prompt use of its commercially reasonable efforts to 

avoid the entry of any permanent, preliminary or temporary injunction or other 

decree, decision, determination or judgment that would reasonably be expected to 

delay, restrain, prevent, enjoin or otherwise prohibit consummation of the 

transactions contemplated hereby; 

(B) the use of commercially reasonably efforts to cooperate in 

the defense through litigation on the merits of any claim asserted in any court, 

agency or other proceeding by any Person or entity, including any Governmental 

Entity, seeking to delay, restrain, prevent, enjoin or otherwise prohibit 

consummation of the transactions contemplated hereby; and 

(C) the prompt use of its commercially reasonable efforts to 

cooperate to take, in the event that any Order is entered or issued, or becomes 

reasonably foreseeable to be entered or issued, in any regulatory proceeding or 

inquiry of any kind that would make consummation of the transactions 

contemplated hereby in accordance with the terms of this Agreement unlawful or 

that would reasonably be expected to delay, restrain, prevent, enjoin or otherwise 

prohibit consummation of the transactions contemplated hereby, any and all steps 

(including the appeal thereof or the posting of a bond necessary to resist, vacate, 

modify, reverse, suspend, prevent, eliminate or remove such actual, anticipated or 

threatened Order) so as to permit such consummation on a schedule as close as 

possible to that contemplate d by this Agreement. 

5.4. Tax Matters.   

(a) Transfer Taxes. Solely to the extent not exempt in accordance with section 

1146 of the Bankruptcy Code, all documentary, stamp, transfer, including land transfer, 

registration charges, including motor vehicle registration, sales, including sales, use, value added, 

excise, consumption, gross receipt, turnover, and other similar non-Income Taxes and all filing and 

recording fees (and any penalties and interest associated with such Taxes and fees) arising from or 

relating to the consummation of the transactions contemplated hereby (collectively, “Transfer 

Taxes”) will be borne 100% by Sellers, regardless of the Party on whom liability is imposed under 

the provisions of the Laws relating to such Transfer Taxes. Upon the reasonable request of Buyer, 

Sellers will furnish proof of the payment of those Transfer Taxes to the appropriate Governmental 

Entity, where permitted. Sellers and Buyer will consult and cooperate in timely preparing and 

making all filings, Tax Returns, reports and forms as may be required to comply with the 

provisions of the Laws relating to such Transfer Taxes, and will cooperate and otherwise take 

commercially reasonable efforts to obtain any available refunds for or exemptions from such 

Transfer Taxes, including preparing exemption certificates and other instruments as are applicable 

to claim available exemptions from the payment of Transfer Taxes under applicable Law 

(including any exemption that Sellers’ sale of the Transferred Assets be exempted from Transfer 
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Taxes pursuant to Section 1146 of the Bankruptcy Code) and executing and delivering such 

affidavits and forms as are reasonably requested by the other Party. 

(b) Asset Taxes. Sellers shall be allocated and bear all Asset Taxes for any 

period or portion thereof ending prior to the Closing Date, and Buyer shall be allocated and bear 

all Asset Taxes for any period or portion thereof that begins at or after the Closing Date. For 

purposes of this Section 5.4(b), (i) Asset Taxes that are based upon or related to gross receipts or 

imposed on a transactional basis (other than such Asset Taxes described in clause (ii)), shall be 

allocated to the period in which the transaction giving rise to such Asset Taxes occurred, and (ii) 

Asset Taxes that are ad valorem, property or other Asset Taxes imposed on a periodic basis 

pertaining to a Straddle Period shall be allocated between the portion of such Straddle Period 

ending immediately prior to the Closing Date and the portion of such Straddle Period beginning at 

the Closing Date by prorating each such Asset Tax based on the number of days in the applicable 

Straddle Period that occur before the date on which the Closing Date occurs, on the one hand, and 

the number of days in such Straddle Period that occur on or after the date on which the Closing 

Date occurs, on the other hand. For the avoidance of doubt, to the extent any Seller has prepaid or 

deposited any amounts of any Asset Taxes prior to the Closing, such Seller shall receive credit for 

such amounts in determining payments of Asset Taxes. Buyer shall be responsible for the 

preparation and timely filing of any Tax Returns and the payment to the applicable Governmental 

Entity of all Asset Taxes that become due or payable on or after the Closing Date, provided that to 

the extent any such Tax Returns relate to a Pre-Closing Tax Period or a Straddle Period, Sellers 

shall have the right to review and comment upon such Tax Returns prior to the filing thereof and 

Buyer shall incorporate any such reasonable comments that are timely provided and not file such 

Tax Returns without the consent of Sellers (not to be unreasonably withheld, conditioned, or 

delayed). Sellers shall be responsible for the preparation and timely filing of any Tax Returns and 

payment to the applicable Governmental Entities of all Asset Taxes that become due or payable 

prior to the Closing Date. 

(c) Purchase Price Allocation. 

(i) Subject to Section 5.2, reasonably promptly after the Closing Date, 

but no later than 45 days thereafter, Buyer will prepare and deliver to Sellers, an 

allocation schedule setting forth the Purchase Price, Assumed Liabilities, and any 

other items that are treated as consideration paid by Buyer for applicable Tax 

purposes (collectively, the “Tax Consideration”) to be allocated among Sellers and 

among the Transferred Assets of each Seller, pursuant to (and to the extent 

necessary to comply with) Section 1060 of the Code and the applicable regulations 

promulgated thereunder (the “Proposed Allocation Statement”). Sellers will have 

20 Business Days following delivery of the Proposed Allocation Statement during 

which to notify Buyer in writing (an “Allocation Notice of Objection”) of any 

objections to the Proposed Allocation Statement, setting forth in reasonable detail 

the basis of their objections. If Sellers fail to deliver an Allocation Notice of 

Objection in accordance with this Section 5.4(c)(i), the Proposed Allocation 

Statement will be conclusive and binding on all Parties and will become the “Final 

Allocation Statement.” If Sellers submit an Allocation Notice of Objection, then 

for 20 Business Days after the date Buyer receives the Allocation Notice of 

Objection, Buyer and Sellers will use their commercially reasonable efforts to agree 
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on the allocations in good faith. Failing such agreement within 20 Business Days 

of such notice, the unresolved allocations will be submitted to an independent, 

nationally recognized accounting firm mutually agreeable to Buyer and Sellers, 

which firm will be instructed to determine its best estimate of the allocation 

schedule based on its determination of the unresolved allocations and provide a 

written description of the basis for its determination within 45 Business Days after 

submission, such written determination to be final, binding and conclusive. The 

allocations determined by such accounting firm (or those on the Proposed 

Allocation Statement to the extent Sellers did not object) will be conclusive and 

binding on all Parties and will become the “Final Allocation Statement.” The fees 

and expenses of such accounting firm will be paid by and apportioned between 

Sellers and Buyer based on the aggregate dollar amount in dispute and the relative 

recovery as determined by the accounting firm or Sellers and Buyer, respectively 

(such that, by way of example, if the amount in dispute is $100 and it is resolved 

$70 in favor of Buyer and $30 in favor of Sellers, then Sellers would bear 70% of 

the fees and expenses of such accounting firm and Buyer would bear 30% of the 

fees and expenses). For the avoidance of doubt, in administering any Action, the 

Bankruptcy Court shall not be required to apply the Final Allocation Statement in 

determining the manner in which the Purchase Price should be allocated as between 

Sellers and their respective estates.  

(ii) Except to the extent otherwise required by a “determination” within 

the meaning of Section 1313(a) of the Code or by applicable Law, or as agreed to 

between the Parties as a result of any proposed assessment or reassessment by a 

relevant Tax authority, Sellers and Buyer and their respective Affiliates will report, 

act and file Tax Returns (including, but not limited to IRS Form 8594) in all 

respects and for all purposes consistent with the Final Allocation Statement and 

neither Sellers nor Buyer will take any position (whether in audits, Tax Returns, or 

otherwise) that is inconsistent with the Final Allocation Statement. 

(d) Cooperation and Audits. Buyer and Sellers will cooperate fully with each 

other regarding Tax matters and will make available to the other as reasonably requested all 

information, records and documents relating to Taxes with regard to the Transferred Assets and 

Continuing Employees until the expiration of the applicable statute of limitations or extension 

thereof or the conclusion of all audits, appeals or litigation with respect to such Taxes. 

Notwithstanding anything in this Section 5.4(d) to the contrary, Sellers, Buyer and their respective 

Affiliates shall not be required to provide to Sellers and their Affiliates or Buyer and its Affiliates, 

as the case may be, any records, Tax Returns or any other information, in each case, which includes 

any information not solely related to the Transferred Assets, or Continuing Employees. 

5.5. Employment Matters. 

(a) Schedule 5.5(a) sets forth the names of all individuals who are Seller 

Employees as of the date hereof and (x) whose job responsibilities relate primarily to the 

ownership, operation or use of the Transferred Assets or (y) whom Buyer and Sellers have 

otherwise designated as Scheduled Employees (the individuals set forth on Schedule 5.5(a), as 

such Schedule may be updated in accordance with this Section 5.5(a), the “Scheduled 
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Employees”). Schedule 5.5(a) also sets forth, for each Scheduled Employee as applicable, the 

Scheduled Employee’s job title, date of hire, annual base salary, and target bonus opportunity for 

2023 (if applicable) (the “Scheduled Employees Schedule”). The Scheduled Employees Schedule 

shall be held in confidence and shall not be filed with the Bankruptcy Court (unless under seal). 

From time to time following the date hereof (and not later than 15 Business Days prior to the date 

of the Sale Hearing), to the extent necessary, Sellers shall update the Scheduled Employees 

Schedule to reflect any changes thereto permitted by this Agreement. Sellers shall provide Buyer 

with any such updated Scheduled Employees Schedule at least 12 Business Days prior to the date 

of the Sale Hearing.  

(b) At least ten Business Days prior to the date of the Sale Hearing, Buyer shall 

provide Sellers with its list of Target Employees.  

(c) At least ten Business Days prior to the date of the Sale Hearing, Buyer shall 

deliver to Sellers the form of written offer of employment that is to be provided to the Target 

Employees. 

(d) No later than seven Business Days prior to the date of the Sale Hearing, 

Buyer shall, in its sole discretion, in consultation with Sellers, offer employment effective as of 

the Closing in writing to each of the Target Employees (who are not independent contractors, if 

any). 

(e) No later than seven Business Days prior to the date of the Sale Hearing, 

Buyer shall, in its sole discretion, offer to retain the services of the Target Employees who are 

independent contractors on terms and conditions substantially similar to the terms and conditions 

of each such Target Employee’s contract with the applicable Seller. 

(f) No later than two Business Days prior to the date of the Sale Hearing, Buyer 

shall deliver to Sellers a list identifying: each Target Employee who has then accepted Buyer’s 

offer of employment or engagement (each Target Employee who accepts such offer on or prior to 

the Closing Date and commences employment or engagement with Buyer, a “Continuing 

Employee”), and a list identifying: each Target Employee who has then rejected Buyer’s offer of 

employment or engagement. In the event any, some or all of the Target Employees do not accept 

offers of employment or engagement with Buyer, no Material Adverse Effect shall have been 

deemed to occur solely due to such refusal. 

(g) Nothing in this Agreement is intended to (i) prevent Buyer or any of its 

Affiliates from amending or terminating any compensation or benefit plan of Buyer or its Affiliates 

on or after the Closing Date in accordance with the terms of such plan and applicable Law, or (iii) 

prevent Buyer or any of its Affiliates from terminating the employment of any Continuing 

Employee. No current or former employee of Sellers or any Seller Affiliate or any beneficiary or 

dependent thereof is entitled to any third party beneficiary or other rights under this Section 5.5 or 

under any other provisions of this Agreement with respect to the compensation, terms and 

conditions of employment and/or benefits that may be provided to any such employee or 

beneficiary or dependent by Sellers, Buyer or any of their respective Affiliates or under any benefit 

plan which Sellers, Buyer or any of its Affiliates may maintain, other than what is legally required 

in accordance with applicable Laws. 
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5.6. Confidentiality.   

(a) Except as provided in this Section 5.6, no Party, nor its respective 

employees, agents, partners, affiliates, officers, directors and advisors, shall publish, disclose, or 

otherwise divulge Confidential Information of a Party to any Person at any time during or for two 

(2) years after the Closing or earlier termination of this Agreement, without the applicable Party’s 

prior express written consent.   

(b) A receiving Party may use and disclose Confidential Information where 

required to do so in litigation, administrative, regulatory or other legal proceedings or otherwise 

by Applicable Laws, but only, to the extent practicable and legally permissible, after notice to the 

providing Party and affording the providing Party an opportunity to seek a protective order or other 

relief to prevent or limit disclosure of the Confidential Information.  In such event, the receiving 

Party shall reasonably cooperate, at the providing Party’s expense, in connection with the 

providing Party’s efforts to obtain such protective order or other relief.  Further, subject to Section 

5.2, each Party shall use all commercially reasonable efforts to maintain the confidentiality of the 

Confidential Information in any litigation or administrative or regulatory proceeding or in any 

other instance where disclosure is required by Applicable Laws, and to the extent practicable and 

legally permissible, shall promptly notify the providing Party of any attempt by a third party to 

obtain the Confidential Information through legal process or otherwise. 

(c) Notwithstanding anything to the contrary herein, each Party may provide 

any Confidential Information: (i) to any Governmental Authority or any other Person (including 

subcontractors, consultants, accountants, financial advisors, experts, legal counsel and other 

professional advisors to the Parties) as required to perform under or administer this Agreement; 

and (ii) to its Affiliates, and, in the case of Buyer, its limited partners, and its and their respective 

representatives and other advisors (including attorneys, accountants, consultants and rating 

agencies); provided such Persons agree to preserve the confidentiality of the Confidential 

Information in accordance with the terms and provisions of this Agreement or are otherwise 

required to maintain the confidentiality of such Confidential Information (it being agreed that the 

receiving Party shall be responsible and liable for any failure of such Persons to comply with the 

terms and provisions of this Agreement).  Each Party shall cause its personnel and all Persons to 

whom it discloses the Confidential Information to treat it confidentially consistent with the 

obligations of this Section 5.6.  The obligation to provide confidential treatment to Confidential 

Information shall not be affected by the inadvertent disclosure of Confidential Information by 

either Party. 

(d) Notwithstanding anything to the contrary contained herein, nothing in this 

Section 5.6(d) shall limit the ability of the Parties or any of their respective Affiliates to make any 

disclosure to their respective tax advisors or any taxing authority. 

5.7. Personal Information.  The collection, use and disclosure of Personal Information 

by Buyer before the Closing is restricted to those purposes that relate to the transactions 

contemplated by this Agreement, and Buyer will protect that Personal Information by security 

safeguards appropriate to the sensitivity of the information. If, for any reason, the Closing does 

not occur, the Personal Information will be returned to Sellers or destroyed within a reasonable 

time. Following the Closing, Buyer will: (i) use and disclose the Personal Information transferred 
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to it under the terms of this Agreement solely for the purposes for which that Personal Information 

was collected or permitted to be used or disclosed before the transaction was completed, or 

otherwise as permitted by applicable Law including applicable privacy laws; (ii) protect that 

Personal Information by security safeguards appropriate to the sensitivity of the information; (iii) 

notify the individuals who are the subject of the Personal Information, including the Continuing 

Employees, that the transaction has been completed that the their Personal Information has been 

disclosed to Buyer; and (iv) give effect to any withdrawal of consent made to the collection, use, 

and disclosure of the Personal Information in accordance with applicable Law including applicable 

privacy laws. 

5.8. Publicity.  Except as required by the Bankruptcy Court in connection with the 

Bankruptcy Case, any disclosure statement that the Debtors may file in connection with the 

Bankruptcy Case and any public disclosure issued by any Seller as required by Law, and subject 

to Section 5.2, prior to the Closing or earlier termination of this Agreement, neither Party will issue 

any press release or public announcement concerning this Agreement or the transactions 

contemplated hereby without obtaining the prior written approval of the other Party, except that 

such consent shall not be required in connection with ordinary or required pleadings made by any 

Debtor in the Bankruptcy Court or if disclosure is otherwise required by applicable Law, the rules 

and regulations of applicable national securities exchanges on which securities of AppHarvest are 

listed from time to time, or by the Bankruptcy Court; provided, however, that the Parties, will use 

their commercially reasonable efforts consistent with such applicable Law, applicable national 

securities exchanges, or Bankruptcy Court requirement to consult with the other Party with respect 

to the text of any such required disclosure. 

5.9. Insurance Matters. 

(a) Sellers shall, and shall cause their Affiliates to, assign, to the extent 

assignable, to Buyer any and all proceeds owing to Sellers under Sellers’ or any of their Affiliates’ 

third party insurance policies written prior to the Closing in connection with (i) the damage or 

destruction of any of the Transferred Assets from and after the date of this Agreement and prior to 

the Closing that is, or would have been but for such damage or destruction, included in the 

Transferred Assets or (ii) any Assumed Liability (other than, in the case of this clause (ii), where 

insurance proceeds are directly or indirectly funded by Sellers or any of their Affiliates through 

self-insurance or other similar arrangements); provided that, Sellers shall not be required to, or to 

cause their Affiliates to, assign to Buyer any Excluded Insurance Proceeds. If such proceeds are 

not assignable, Sellers agree to pay any such proceeds received by them or any of their Affiliates 

to Buyer promptly upon the receipt thereof. 

(b) Except as set forth in Section 1.1(j), from and after the Closing, the 

Business, the Transferred Assets and the Assumed Liabilities shall cease to be insured by Sellers’ 

or their Affiliates’ insurance policies or by any of their self-insurance programs or other similar 

arrangements, and Buyer (i) agrees on or prior to Closing to arrange for its own insurance policies 

(including self-insurance or similar arrangements funded directly or indirectly by Buyer or any of 

its Affiliates) with respect to the Business, the Transferred Assets and the Assumed Liabilities 

covering all periods from and after the Closing and (ii) without prejudice to any right to 

indemnification under this Agreement or any other Transaction Document, agrees not to seek, 
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through any means, to benefit from any of Sellers’ or their Affiliates’ insurance policies which 

may provide coverage for claims relating in any way to the Business. 

5.10. Conduct of Sellers.  Until the earlier of the termination of this Agreement under 

Section 7.1 or the Closing, except (a) (i) as required by applicable Law, (ii) as required by the DIP 

Financing, or (iii) as authorized by any Order of the Bankruptcy Court, (b) as otherwise expressly 

contemplated by this Agreement or another Transaction Document, (c) with the prior written 

consent of Buyer, not to be unreasonably withheld, conditioned or delayed, (d) as set forth on 

Schedule 5.10, or (e) to the extent related to any Excluded Assets or Excluded Liabilities, Sellers 

will, or will cause the applicable Seller Affiliate to, consistent with the terms of the DIP Financing, 

(x) operate the Transferred Assets only in the Ordinary Course consistent with past practice, (y) 

use commercially reasonable efforts to preserve intact the Transferred Assets, reasonable wear and 

tear excepted, and as necessary to keep all of the Transferred Assets in substantially the same 

condition as at the date hereof, and (z) notwithstanding anything to the contrary in clauses (x) or 

(y), not: 

(a) sell, assign, license, transfer, convey, or waive or release any right or claim 

relating to any of the Transferred Assets, lease, surrender, relinquish or otherwise dispose of any 

portion of the Transferred Assets; 

(b) increase the total number of employees working as part of the Transferred 

Assets; 

(c) except as required by the terms of and in accordance with any key employee 

retention program or key employee incentive program implemented by Sellers, or any other written 

employment or engagement agreement currently in effect between the applicable Seller and the 

employee, or applicable Laws, increase the compensation payable (whether through the payment 

of, or agreement to pay, bonus amounts or otherwise) to any employees; 

(d) subject any portion of the Transferred Assets to any encumbrance, except 

for Permitted Encumbrances; 

(e) incur any capital expenditures (other than for reasonably necessary repairs 

and Ordinary Course maintenance); 

(f) amend or modify in any material respect, breach or terminate any Assumed 

Contract; 

(g) take any action that would reasonably be expected to result in a Material 

Adverse Effect; 

(h) sell, lease, remove from the Transferred Owned Property, transfer, license 

or otherwise dispose of, abandon or permit to lapse, fail to take any material action necessary to 

maintain, enforce or protect, or permit or create any encumbrance (other than Permitted 

Encumbrances) on any of the Transferred Assets; or 

(i) agree or commit to do any of the foregoing. 
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Nothing contained in this Agreement is intended to give Buyer or its Affiliates, directly or 

indirectly, the right to control or direct the Business prior to the Closing. 

5.11. Notification of Certain Matters.   

(a) Sellers will promptly notify Buyer: (i) of any notice or other communication 

from any Person alleging that the consent of such Person is or may be required in connection with 

the transactions contemplated by this Agreement; (ii) of any notice or other communication from 

any Governmental Entity related to or in connection with the transactions contemplated by this 

Agreement; or (iii) upon discovery thereof, any variances from, or the existence or occurrence of 

any event, fact or circumstance arising after the execution of this Agreement that would reasonably 

be expected to cause, any of the representations and warranties contained in Article III to be untrue 

or inaccurate such that the condition set forth in Section 6.2(a) will not be able to be satisfied. If 

the subject matter of any such notification required by the previous sentence requires any change 

in the Seller Disclosure Schedule, Sellers shall deliver to Buyer prior to the Closing a supplement 

to such Seller Disclosure Schedule (the “Updated Schedules”) with such change; provided that in 

no event will any Updated Schedule serve to amend, supplement or modify the Schedules for 

purposes of Section 6.2(a) or limit the remedies available to Buyer under or with respect to this 

Agreement; provided, further that if the Closing occurs, the Updated Schedules will be considered 

and deemed to be part of the Seller Disclosure Schedule for all purposes under this Agreement, 

and each reference in this Agreement to a particular Seller Disclosure Schedule will mean such 

Seller Disclosure Schedule in, or as updated by, the Updated Schedules; and (iv) the occurrence 

of any fact or circumstance that could reasonably be expected to have a Material Adverse Effect. 

(b) Buyer will promptly notify Sellers: (i) of any notice or other communication 

from any Person alleging that the consent of such Person is or may be required in connection with 

the transactions contemplated by this Agreement; (ii) of any notice or other communication from 

any Governmental Entity related to or in connection with the transactions contemplated by this 

Agreement; or (iii) upon discovery thereof, any variances from, or the existence or occurrence of 

any event, fact or circumstance arising after the execution of this Agreement that would reasonably 

be expected to cause, any of the representations and warranties contained in Article IV to be untrue 

or inaccurate such that the condition set forth in Section 6.3(a) will not be able to be satisfied; and 

(iv) of any Actions relating to or involving or otherwise affecting Buyer or its Affiliates that, if 

pending on the date of this Agreement, would have been required to have been disclosed pursuant 

to Section 4.4 or that relate to the transactions contemplated by this Agreement. 

5.12. Transfer of Permits.   

(a) From and after the date hereof, Sellers, on the one hand, and Buyer, on the 

other hand, shall reasonably cooperate to transfer to Buyer as of the Closing Date all Permits 

included in the Transferred Assets. 

(b) In addition, at any time prior to the Closing Date, Buyer may, at its sole 

discretion and at its sole expense, request for Sellers to maintain in effect any Permit for up to 

three months after the Closing for the purposes of passing through the benefits of such Permit to 

Buyer, and (i) provided Buyer timely pays any costs associated with such Permit, including any 

costs referred to in clause (iii) below and to the extent practicable and permitted by applicable 
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Law, Sellers shall use commercially reasonable efforts to maintain in effect such Permit, (ii) 

Sellers and Buyer shall use commercially reasonable efforts to agree in writing on arrangements 

for the purposes of passing through the benefits of such Permit to Buyer, and (iii) any such 

arrangements described in the foregoing shall be at the sole expense of Buyer. 

5.13. Sellers’ Obligations.  Each Seller hereby acknowledges and agrees that their 

representations and warranties made hereunder are made jointly and severally, and their respective 

covenants and obligations under this Agreement are joint and several responsibilities. Each of 

Sellers agrees to be jointly and severally responsible for any damage, loss, cost and expense for 

which either of them may be responsible hereunder. 

5.14. Bankruptcy Matters. 

(a) At Buyer’s reasonable request, and at Buyer’s sole cost and expense, Sellers 

shall reasonably cooperate with Buyer for a period of 90 days following the Closing Date to allow 

Buyer to enter into an amendment of any Assumed Contract upon assumption of such Assumed 

Contract by Buyer (and Sellers shall reasonably cooperate with Buyer to the extent reasonably 

requested by Buyer in negotiations with the counterparties thereof for a period of 90 days following 

the Closing Date). 

(b) Subject to Section 5.2, Sellers shall use their respective commercially 

reasonable efforts to obtain one or more Orders of the Bankruptcy Court, which Order(s) shall be 

in form and substance reasonably acceptable to Buyer, and shall reflect the terms and conditions 

set forth herein, to assume and assign the Assumed Contracts to Buyer. 

(c) In the period between the execution of this Agreement and the hearing of 

the application for the Sale Order, Sellers shall use commercially reasonable efforts to obtain any 

consents or approvals required in respect of the Acquisition including any consents or approvals 

required of any Governmental Entity for the transfer or assignment of Permits to Buyer or the 

reissuance of Permits in favor of Buyer; provided that Sellers shall not be required to incur material 

expenses or to initiate any litigation or legal proceeding to obtain any such consent, approval, 

transfer, assignment, or re-issuance. 

(d) If a non-Seller counterparty to an Assigned Contract is unwilling to consent 

to the assignment of an Assigned Contract or is unwilling to consent on terms acceptable to Buyer, 

acting reasonably, and such consent is required in order to assign such Assigned Contract, the 

application to the Bankruptcy Court for the Sale Order shall include a request that the Bankruptcy 

Court order that such Assigned Contract be assigned pursuant to and in accordance with the terms 

of the Bid and Contract Procedures Order. 

(e) Sellers agree that all pleadings with respect to the transactions contemplated 

hereby, including any reply in support thereof or any pleading relating to the assignment or 

assumption of Contracts, shall be provided to Buyer as soon as reasonably practicable prior to 

filing and shall be reasonably acceptable to Buyer. 

(f) Reasonably promptly after the date hereof and the commencement of the 

Bankruptcy Case, Sellers shall file with the Bankruptcy Court an application seeking entry of the 
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Bid Procedures Order and the Sale Oder as provided for in the Restructuring Support Agreement, 

dated on or about July 23, 2023 (the “RSA”). 

(g) Subject to Section 5.2, Sellers shall use their commercially reasonable 

efforts, subject to Bankruptcy Court availability and approval, to (i) hold the Auction, unless an 

Auction is not required to be held pursuant to the terms of the Bid Procedures, as provided in the 

Bid Procedures and (ii) lodge and have entered the Sale Order as provided in the RSA. 

(h) If the Sale Order, or any other Orders of the Bankruptcy Court relating to 

this Agreement or the transactions contemplated hereby are appealed by any Person (or if any 

petition for certiorari or motion for reconsideration, amendment, clarification, modification, 

vacation, stay, rehearing or reargument shall be filed with respect to any such Order), Sellers shall 

promptly notify Buyer in writing thereof and subject to rights otherwise arising from this 

Agreement, Sellers shall use commercially reasonable efforts to cooperate with any such appeal, 

petition or motion. 

5.15. Morehead Discharge Repairs.  Sellers and Buyer agree that Sellers shall allocate 

$500,000 consistent with the Approved Budget (as defined in the DIP Financing) to be used solely 

for the construction and satisfaction of a long-term disposal drain discharge at the Morehead 

Facility. 

ARTICLE VI 

CONDITIONS TO CLOSING 

6.1. Conditions Precedent to Each Party’s Obligations.  The Parties’ obligations to 

consummate the transactions contemplated hereby are subject to the fulfillment, on or prior to the 

Closing Date, of each of the following conditions (any or all of which may be waived by the Parties 

in whole or in part to the extent permitted by applicable Law): 

(a) there shall not be in effect any Order of a Governmental Entity of competent 

jurisdiction or any Law preventing, restraining, enjoining, making illegal or otherwise prohibiting 

the consummation of the transactions contemplated hereby; and 

(b) the Bankruptcy Court shall have entered the Bid Procedures Order and the 

Sale Order, each of which shall be a Final Order, in full force and effect and not subject to a stay.  

6.2. Conditions Precedent to Obligations of Buyer.  The obligation of Buyer to 

consummate the transactions contemplated hereby is subject to the fulfillment, on or prior to the 

Closing Date, of each of the following conditions (any or all of which may be waived by Buyer in 

whole or in part to the extent permitted by applicable Law): 

(a) the representations and warranties of Sellers contained in this Agreement 

shall be true and correct in all respects on and as of the Closing Date, without giving effect to any 

qualification therein as to materiality or Material Adverse Effect, as if made at and as of the Closing 

Date (except with respect to representations and warranties that speak as to a specified date, which 

representations and warranties shall be true and correct in all respects at and as of such date), 

except for those failures to be true and correct that, individually or in the aggregate, do not 

constitute a Material Adverse Effect; 
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(b) Sellers shall have performed and complied in all material respects with all 

obligations, agreements and covenants required in this Agreement to be performed or complied 

with by them prior to or on the Closing Date; 

(c) Buyer shall have received from Sellers a certificate signed by an authorized 

officer of Sellers on behalf of Sellers certifying that the conditions set forth in Section 6.2(a) and 

Section 6.2(b) have been satisfied; 

(d) Since the date of this Agreement there shall not have occurred any Material 

Adverse Effect; 

(e) Since the date of this Agreement, Sellers or their Affiliates shall not have 

breached any of its obligations under the DIP Financing and such breach remains outstanding or 

was not otherwise cured within the cure period available under the DIP Financing;  

(f) Sellers shall have delivered, or cause to be delivered, to Buyer the 

documents and other deliverables listed in Section 2.4 that are required to be delivered by Sellers 

prior to the Closing;  

(g) Buyer or its Affiliate or designee shall have executed a master lease 

agreement for the lease of each of (i) the facility owned and operated prior to the Closing by AHRF 

in Richmond, Kentucky associated with the Richmond Business (the “Richmond Facility”), and 

(ii) the facility owned and operated prior to the Closing by AHMF in Morehead, Kentucky 

associated with the Morehead Business (the “Morehead Facility”), each such lease being in form 

and substance satisfactory to Buyer in its sole discretion;  

(h) Buyer or its Affiliate or designee shall have entered into an agreement with 

AppHarvest to exclusively license to Buyer or its Affiliate the Trademark APPHARVEST for a 

minimum of five (5) years, which license shall be sub-licensable to any lessee of the Richmond 

Facility or Morehead Facility; and 

6.3. Conditions Precedent to Obligations of Sellers.  The obligations of Sellers to 

consummate the transactions contemplated hereby are subject to the fulfillment, prior to or on the 

Closing Date, of each of the following conditions (any or all of which may be waived by Sellers 

in whole or in part to the extent permitted by applicable Law): 

(a) the representations and warranties of Buyer contained in this Agreement 

shall be true and correct in all respects on and as of the Closing Date, without giving effect to any 

qualification therein as to materiality or Material Adverse Effect, as if made at and as of the Closing 

Date (except with respect to representations and warranties that speak as to a specified date, which 

representations and warranties shall be true and correct in all respects at and as of such date), 

except for those failures to be true and correct that, individually or in the aggregate, do not 

constitute a Material Adverse Effect. 

(b) Buyer shall have performed and complied in all material respects with all 

obligations, agreements and covenants required in this Agreement to be performed or complied 

with by Buyer prior to or on the Closing Date; and 
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(c) Sellers shall have received from Buyer a certificate signed by an authorized 

officer of Buyer on behalf of Buyer certifying that the conditions set forth in Section 6.3(a) and 

Section 6.3(b) have been satisfied. 

6.4. No Frustration of Closing Conditions.  Subject to Section 5.2, neither Buyer nor 

Sellers may rely on the failure of any condition to their respective obligations to consummate the 

transactions contemplated hereby set forth in Section 6.1, Section 6.2 or Section 6.3, as the case 

may be, to be satisfied if such failure was caused by such Party’s or its Affiliates’ failure to use its 

commercially reasonable efforts (or such other applicable efforts standard expressly contemplated 

hereby) to satisfy the conditions to the consummation of the transactions contemplated hereby or 

by any other breach of a representation, warranty, or covenant hereunder.  

ARTICLE VII 

TERMINATION 

7.1. Termination of Agreement.  This Agreement may be terminated prior to the Closing 

as follows: 

(a) by mutual written consent of Buyer and Sellers; 

(b) automatically, upon the consummation of a Competing Transaction, or if 

the Bankruptcy Court approves a Competing Transaction; 

(c) by either Party, upon written notice to the other Party: 

(i) if there is in effect a final non-appealable Order of a Governmental 

Entity of competent jurisdiction restraining, enjoining or otherwise prohibiting the 

consummation of the transactions contemplated hereby (it being agreed that the 

Parties will promptly appeal any adverse determination which is appealable and 

pursue such appeal in accordance with their respective obligations under Section 

5.3(d)(i)(C) unless and until this Agreement is terminated pursuant to this Section 

7.1); 

(ii) if the Bankruptcy Case is dismissed or converted to a case under 

Chapter 7 of the Bankruptcy Code; or 

(iii) if Buyer is not selected as a Successful Bidder or a Back-Up Bidder 

(each as defined in the Bid Procedures) upon entry of the Sale Order. 

(d) by Buyer: 

(i) upon written notice to Sellers in the event of a breach by Sellers of 

any representation or warranty or any covenant or agreement contained in this 

Agreement that (A) would result in any of the conditions set forth in Section 6.1 or 

Section 6.2 not being satisfied if such breach remained uncured as of the Closing 

and (B) such breach is incapable of being cured prior to the Termination Date or, if 

capable of being cured, such breach has not been cured within 30 days after the 

giving of written notice by Buyer to Sellers of such breach; provided that Buyer is 
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not then in material breach of any representation, warranty, covenant or agreement 

contained in this Agreement;  

(ii) if, following entry by the Bankruptcy Court of the Sale Order, the 

Sale Order is materially amended, modified or supplemented without Buyer’s prior 

written consent or is voided, reversed or vacated; or 

(iii) if the Closing has not occurred by 5:00 p.m., prevailing Eastern 

time, on or before ten (10) days after the date of entry of the Sale Order (the 

“Termination Date”), which date may be extended by mutual written agreement of 

the Parties; 

(e) by Sellers:  

(i) upon written notice to Buyer in the event of a breach by Buyer of 

any representation or warranty or any covenant or agreement contained in this 

Agreement, if (A) such breach would result in a failure of a condition set forth in 

Section 6.1 or Section 6.3 to be satisfied if such breach remained uncured as of the 

Closing and (B) such breach is incapable of being cured prior to the Termination 

Date or, if capable of being cured, such breach has not been cured within 30 days 

after the giving of written notice by Sellers to Buyer of such breach; provided that 

Sellers are not then in material breach of any representation, warranty, covenant or 

agreement contained in this Agreement; or 

(ii) if the Closing has not occurred by 5:00 p.m., prevailing Eastern 

time, on or before the Termination Date, which date may be extended by mutual 

written agreement of the Parties.   

7.2. Effect of Termination.  In the event of termination of this Agreement pursuant to 

Section 7.1, this Agreement shall become void and of no effect; provided, however; that the 

provisions set forth in this Section 7.2, Section 7.3, Article VIII and in Section 5.6 shall survive 

the termination of this Agreement; provided, further, that nothing in this Section 7.2 shall be 

deemed to release any Party from liability for any willful breach of this Agreement prior to 

termination.   

7.3. Break-Up Fee and Expense Reimbursement Amount.  In consideration of Buyer 

and its Affiliates having expended considerable time and expense in connection with this 

Agreement and the negotiation thereof, and the identification and quantification of assets to be 

included in the Transferred Assets, and to compensate Buyer as a stalking-horse bidder in 

connection with the Auction, should Seller enter into a written binding agreement with respect to 

a Competing Transaction, then in such event, Buyer shall be entitled to: 

(a) the Expense Reimbursement Amount, not to exceed US $500,000; and 

(b) an amount equal to 3.0% of the Purchase Price (the “Break-Up Fee”). 

No bidder other than Buyer shall be entitled to a Break-Up Fee or Expense Reimbursement 

Amount. For the avoidance of doubt, (x) the Break-Up Fee and Expense Reimbursement Amount 
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shall be free of any Liens and shall be payable or credited to Buyer only upon closing of the sale 

of the Transferred Assets (or a material portion of them), (y) except to the extent set forth in the 

proviso in Section 7.2, the Parties acknowledge and agree that the Break-Up Fee and Expense 

Reimbursement Amount, on the terms and subject to the conditions to the payment thereof, shall 

be Buyer’s sole recourse in connection with this Agreement and the other Transaction Documents 

in the event this Agreement is terminated prior to the Closing under Section 7.1, and (z) 

notwithstanding anything contained herein to the contrary, (i) Buyer shall have the right, but not 

the obligation, to increase its bid for the Transferred Assets at the Auction, and (ii) the amount of 

the Break-Up Fee and Expense Reimbursement Amount, once triggered pursuant to the terms of 

this Agreement, shall act as a credit toward any Closing by Buyer as the high bidder or as the 

Backup Bidder (as defined in the Bid Procedures). 

ARTICLE VIII 

MISCELLANEOUS 

8.1. Notices.  Unless otherwise set forth herein, all notices and other communications, 

including consents and waivers, to be given or made hereunder shall be in writing and shall be 

deemed to have been duly given or made on the date of delivery to the recipient thereof if received 

prior to 5:00 p.m. in the place of delivery and such day is a Business Day (or otherwise on the next 

succeeding Business Day) if (a) served by personal delivery or by recognized overnight courier 

service upon the Person for whom it is intended, (b) delivered by registered or certified mail, return 

receipt requested or (c) sent by email, as provided in this Section 8.1; provided that the email is 

confirmed orally or in writing by the recipient thereof (excluding out-of-office replies or other 

automatically generated responses): 

To Buyer: 

CEFF II AppHarvest Holdings, LLC 

c/o Controlled Environment Foods Fund, LLC 

Attn: Nick Houshower  

Email: houshower@eq-cap.com 

With copies to: 

  Buchalter, A Professional Corporation 

  Attn: Julian Gurule 

  Email: jgurule@buchalter.com 

  and 

  Amis, Patel & Brewer, LLP 

  Attn: Rusty Brewer 

  Email: rustybrewer@apbllp.com 
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To Sellers or Debtors: 

 

AppHarvest Richmond Farm, LLC 

Attn: Gary Broadbent, EVP, General Counsel and Corporate 

Secretary 

Email: gary.broadbent@appharvest.com 

 

AppHarvest Morehead Farm, LLC 

Attn: Gary Broadbent, EVP, General Counsel and Corporate 

Secretary 

Email:gary.broadbent@appharvest.com 

 

With a copy to: 

 

Sidley Austin LLP 

787 Seventh Avenue 

New York, NY 10019  

Attn: Anthony R. Grossi 

 Patrick Venter 

 Ryan Scofield 

Email: agrossi@sidley.com 

 pventer@sidley.com 

 rscofield@sidley.com 

 

or to such other Person or addressees as may be designated in writing by the Party to receive such 

notice as provided above; provided, however, that copies to outside counsel are for convenience 

only and the provision of a copy to outside counsel does not constitute notice or alter the 

effectiveness of any notice, request, instruction or other communication otherwise made or given 

in accordance with this Section 8.1. 

 

8.2. Entire Agreement; Amendments and Waivers.  This Agreement together with the 

other agreements referred to herein, including the other Transaction Documents, represent the 

entire understanding and agreement between the Parties with respect to the subject matter hereof 

and supersede all prior discussions and agreements between the Parties with respect to the subject 

matter hereof. This Agreement can be amended, supplemented or changed, and any provision 

hereof can be waived, only by written instrument making specific reference to this Agreement 

signed, in the case of an amendment, supplement or change, by each of the Parties, or in the case 

of a waiver, by the Party against whom enforcement of such waiver is sought. The waiver by any 

Party of a breach of any provision of this Agreement will not operate or be construed as a further 

or continuing waiver of such breach or as a waiver of any other or subsequent breach. No failure 

on the part of any Party to exercise, and no delay in exercising, any right, power or remedy 
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hereunder will operate as a waiver thereof, nor will any single or partial exercise of such right, 

power or remedy by such Party preclude any other or further exercise thereof or the exercise of 

any other right, power or remedy. All remedies hereunder are cumulative and are not exclusive of 

any other remedies provided by Law. 

8.3. Assignment.  This Agreement will be binding upon and inure to the benefit of the 

Parties and their respective successors and permitted assigns. Nothing in this Agreement will 

create or be deemed to create any third party beneficiary rights in any Person or entity not a party 

to this Agreement. No assignment of this Agreement or of any rights or obligations hereunder may 

be made by either Sellers or Buyer (by operation of law or otherwise) without the prior written 

consent of the other Parties and any attempted assignment without the required consents will be 

void; provided, however, that (a) Buyer may assign some or all of its rights or delegate some or 

all of its obligations hereunder to one or more Affiliates, including to effect the purchase and 

transfer of the Transferred Assets to different Affiliates and (b) Sellers may assign some or all of 

their rights or delegate some or all of their obligations hereunder to successor entities (including 

any liquidating trust) pursuant to a Chapter 11 plan confirmed by the Bankruptcy Court, in the case 

of each of clause (a) and (b) above, with notice to the other Party. No assignment or delegation of 

any obligations hereunder will relieve the Parties of any such obligations. Upon any such permitted 

assignment, the references in this Agreement to Sellers or Buyer will also apply to any such 

assignee unless the context otherwise requires.  

8.4. Expenses.  Except as otherwise expressly provided in this Agreement, including as 

set forth in Section 7.3, whether or not the transactions contemplated hereby are consummated, 

each of Sellers, on the one hand, and Buyer, on the other hand, will bear its own expenses incurred 

or to be incurred in connection with the negotiation and execution of this Agreement and each 

other agreement, document and instrument contemplated by this Agreement and the 

consummation of the transactions contemplated hereby and all proceedings incident thereto. 

8.5. Governing Law.  This Agreement will be governed by and construed in accordance 

with the internal Laws of the State of New York without giving effect to any choice or conflict of 

Law provision or rule (whether of the State of New York or any other jurisdiction) that would 

cause the application of the Laws of any jurisdiction other than the State of New York, and the 

obligations, rights and remedies of the Parties shall be determined in accordance with such Laws.  

8.6. Specific Performance.   

(a) The Parties agree that irreparable damages would occur in the event that 

any of the provisions of this Agreement were not performed in accordance with their specific terms 

or were otherwise breached, and that damages at Law may be an inadequate remedy for the breach 

of any of the covenants, promises and agreements contained in this Agreement, and, accordingly, 

any Party will be entitled to injunctive relief to prevent any such breach, and to specifically enforce 

the terms and provisions of this Agreement without the necessity of posting bond or other security 

against it or proving damages, including without limitation specific performance of such 

covenants, promises or agreements (including to cause each Party to consummate the Closing and 

to make the payments and Transfer contemplated by this Agreement) or an Order enjoining a Party 

from any threatened, or from the continuation of any actual, breach of the covenants, promises or 
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agreements contained in this Agreement. The rights set forth in this Section 8.6 will be in addition 

to any other rights which a Party may have at Law or in equity pursuant to this Agreement. 

(b) The Parties hereby agree not to raise any objections to the availability of the 

equitable remedy of specific performance to prevent or restrain breaches of this Agreement by 

Buyer or Sellers, as applicable, and to specifically enforce the terms and provisions of this 

Agreement to prevent breaches or threatened breaches of, or to enforce compliance with, the 

respective covenants and obligations of Buyer or Sellers, as applicable, under this Agreement all 

in accordance with the terms of this Section 8.6. 

8.7. Submission to Jurisdiction; Consent to Service of Process; Waiver of Jury Trial.   

(a) Without limiting any Party’s right to appeal any Order of the Bankruptcy 

Court, (i) the Bankruptcy Court will retain exclusive jurisdiction to enforce the terms of this 

Agreement and to decide any claims or disputes which may arise or result from, or be connected 

with, this Agreement, any breach or default hereunder, or the transactions contemplated hereby, in 

each case, relating to the Bankruptcy Case, the Bankruptcy Court or the Bankruptcy Code, and (ii) 

any and all proceedings related to the foregoing will be filed and maintained only in the Bankruptcy 

Court, and the Parties hereby consent to and attorn to the jurisdiction and venue of the Bankruptcy 

Court for such purposes and will receive notices at such locations as indicated in Section 8.1. The 

Parties hereby irrevocably waive, to the fullest extent permitted by applicable Law, any objection 

which they may now or hereafter have to the laying of venue of any such Action brought in such 

courts or any defense of inconvenient forum for the maintenance of such dispute. Each of the 

Parties agrees that a judgment in any such dispute may be enforced in other jurisdictions by suit 

on the judgment or in any other manner provided by Law.  

(b) Each of the Parties hereby consents to process being served by any other 

Party in any Action by delivery of a copy thereof in accordance with the provisions of Section 8.1; 

provided, however, that such service will not be effective until the actual receipt thereof by the 

Party being served. 

(c) Each Party to this Agreement waives any right to trial by jury in any Action 

regarding this Agreement or any provision hereof. 

8.8. Interpretation; Construction.   

(a) The Article and Section headings contained in this Agreement are solely for 

the purpose of reference, are not part of the agreement of the Parties and shall not in any way affect 

the meaning or interpretation of this Agreement. 

(b) Unless otherwise specified in this Agreement or the context otherwise 

requires: (i) the words “hereof,” “herein” and “hereunder” and words of similar import, when used 

in this Agreement, shall refer to this Agreement as a whole and not to any particular provision of 

this Agreement; (ii) any reference to the masculine, feminine or neuter gender shall include all 

genders, the plural shall include the singular and the singular shall include the plural; (iii) all 

Preamble, Recital, Article, Section, clause, Schedule and Exhibit references used in this 

Agreement are to the preamble, recitals, articles, sections, clauses, schedules and exhibits to this 

Agreement; (iv) wherever the word “include,” “includes” or “including” is used in this Agreement, 
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it shall be deemed to be followed by the words “without limitation;” (v) the terms “date hereof” 

and “date of this Agreement” mean the date first written above; (vi) with respect to the 

determination of any period of time, the word “from” means “from and including” and the words 

“to” and “until” each means “to but excluding”; (vii) (A) any reference to “days” means calendar 

days unless Business Days are expressly specified and (B) any reference to “months” or “years” 

shall mean calendar months or calendar years, respectively, in each case unless otherwise expressly 

specified; (viii) the word “extent” in the phrase “to the extent” shall mean the degree to which a 

subject or other thing extends and such phrase shall not mean simply “if”; and (ix) each accounting 

term not otherwise defined in this Agreement has the meaning commonly applied to it in 

accordance with GAAP. 

(c) Unless otherwise specified in this Agreement, any deadline or time period 

set forth in this Agreement that by its terms ends on a day that is not a Business Day shall be 

automatically extended to the next succeeding Business Day. 

(d) Unless otherwise specified in this Agreement or the context otherwise 

requires, all references to any (i) statute in this Agreement include the rules and regulations 

promulgated thereunder and all applicable guidance, guidelines, bulletins or policies issued or 

made in connection therewith by a Governmental Entity, and (ii) Law in this Agreement shall be 

a reference to such Law as amended, re-enacted, consolidated or replaced as of the applicable date 

or during the applicable period of time. 

(e) Unless otherwise specified in this Agreement, all references in this 

Agreement (i) to any Contract, other agreement, document or instrument (excluding this 

Agreement) mean such Contract, other agreement, document or instrument as amended, 

supplemented or otherwise modified from time to time in accordance with the terms thereof and, 

unless otherwise specified therein, include all schedules, annexes, addendums, exhibits and any 

other documents attached thereto or incorporated therein by reference, and (ii) to this Agreement 

mean this Agreement (taking into account the provisions of Section 8.2) as amended, 

supplemented or otherwise modified from time to time in accordance with Section 8.2. 

(f) With regard to each and every term and condition of this Agreement, the 

Parties understand and agree that the same have or has been mutually negotiated, prepared and 

drafted, and that if at any time the Parties desire or are required to interpret or construe any such 

term or condition or any agreement or instrument subject thereto, no consideration shall be given 

to the issue of which Party actually prepared, drafted or requested any term or condition of this 

Agreement. 

(g) All capitalized terms in this Agreement (including the Exhibits and 

Schedules hereto) shall have the meaning set forth in Exhibit A, except as otherwise specifically 

provided herein. Each of the other capitalized terms used in this Agreement has the meaning set 

forth where such term is first used or, if no meaning is set forth, the meaning required by the 

context in which such term is used. 

8.9. Severability.  The provisions of this Agreement shall be deemed severable, and the 

invalidity or unenforceability of any provision shall not affect the validity or enforceability of the 

other provisions hereof. If any provision, covenant or restriction of this Agreement is held by a 
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court of competent jurisdiction or other authority of competent jurisdiction to be invalid, illegal, 

void or unenforceable, or the application of such provision, covenant or restriction to any Person 

or any circumstance, is held by a court of competent jurisdiction or other authority to be invalid, 

illegal, void or unenforceable, (a) a suitable and equitable provision shall be substituted therefor 

in order to carry out, so far as may be valid and enforceable, the intent and purpose of such invalid, 

illegal, void or unenforceable provision, as applicable, and (b) the remainder of this Agreement 

and the application of such provision, covenant or restriction to other Persons or circumstances 

shall not be affected by such invalidity, illegality or unenforceability, nor shall such invalidity, 

illegality or unenforceability affect the validity, legality or enforceability of such provision, or the 

application of such provision, in any other jurisdiction and the remainder of the terms, provisions, 

covenants and restrictions of this Agreement shall remain in full force and effect and shall in no 

way be affected, impaired or invalidated. 

8.10. Counterparts and Electronic Execution.  This Agreement may be executed in one 

or more counterparts, each of which shall be deemed an original, and all of which shall constitute 

one and the same Agreement. Delivery of an executed signature page to this Agreement by any 

Party by electronic transmission shall be as effective as delivery of a manually executed copy of 

this Agreement by such Party. 

8.11. No Recourse.  All claims, obligations, Liabilities, Actions or causes of action 

(whether in Contract or in tort, at Law or in equity, or granted by statute) that may be based upon, 

in respect of, arise under, out or by reason of, be connected with, or relate in any manner to, this 

Agreement or other Transaction Documents, or the negotiation, execution, or performance of this 

Agreement (including any representation or warranty made in connection with, or as an 

inducement to, this Agreement) or other Transaction Documents, may be made only against (and 

are expressly limited to) the Persons that are expressly identified as Parties in the preamble to this 

Agreement or, if applicable, their successors and assigns (“Contracting Parties”). No Person who 

is not a Contracting Party, including any past, present or future director, officer, employee, 

incorporator, member, partner, manager, stockholder, Affiliate, agent, consultant, attorney, 

accountants or Representative of, and any financial advisor or lender to, any Contracting Party, or 

any director, officer, employee, incorporator, member, partner, manager, stockholder, Affiliate, 

agent, attorney, or Representative of, and any financial advisor or lender to, any of the foregoing 

(“Nonparty Affiliates”), shall have any Liability (whether in Contract or in tort, at law or in equity, 

or granted by statute) for any claims, causes of action, Actions, obligations, or Liabilities arising 

under, out of, in connection with, or related in any manner to this Agreement or based on, in respect 

of, or by reason of this Agreement or their negotiation, execution, performance, or breach; and, to 

the maximum extent permitted by Law, each Contracting Party hereby waives and releases all such 

Liabilities, claims, causes of action, Actions, and obligations against any such Nonparty Affiliates. 

It is expressly agreed that the Nonparty Affiliates to whom this Section 8.11 applies shall be third-

party beneficiaries of this Section 8.11. 

[Signature Page Follows]
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[Signature Page to Asset Purchase Agreement] 

IN WITNESS WHEREOF, the parties have executed or caused this Agreement to be 
executed as of the date first written above. 

APPHARVEST RICHMOND FARM, LLC 

By:  
Name: Gary Broadbent 
Title:   Chief Restructuring Officer 

APPHARVEST MOREHEAD FARM, LLC 

By:  
Name: Gary Broadbent 
Title:   Chief Restructuring Officer 
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[Signature Page to Asset Purchase Agreement] 

CEFF II APPHARVEST HOLDINGS, LLC 

By: EqCEF II, LLC, its Manager 

 

By:   
Name: Nicholas Houshower 
Title: Managing Director 
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EXHIBIT A 

Defined Terms 

 

In this Agreement, the following terms have the meaning specified in this Exhibit A.  

 

“Accounts Payable” means all trade accounts payable and other obligations of payment to 

any Person by Sellers to the extent attributable to a Transferred Asset or otherwise Related to the 

Business, in each case, as determined in accordance with GAAP. 

 

“Accounts Receivable” means (a) all trade accounts receivable and other rights to payment 

to Sellers from any Person and the full benefit of all security for such accounts or rights to payment, 

(b) all other accounts or notes receivable of Sellers and the full benefit of all security for accounts 

or notes, (c) other amounts due to any Seller that such Seller has historically classified as accounts 

receivable in the balance sheet of such Seller, and (d) any security interest, claim, cause of action, 

remedy or other right related to any of the foregoing, in each case, net of doubtful accounts which 

shall include accounts overdue by more than thirty (30) days (“Overdue Accounts”); provided, that 

if Buyer is able to collect such Overdue Accounts prior to the Final Allocation Statement, such 

Overdue Accounts shall not be considered doubtful accounts. 

 

“Acquisition” has the meaning set forth in the Recitals. 

 

“Action” means any action, suit, claim (including a counterclaim or cross claim), 

grievance, summons, mediation, prosecution, hearing, inquiry, examination, right, cause of action, 

complaint, litigation, investigation, audit, proceeding, arbitration or other similar dispute 

commenced, brought, conducted or heard by or before any Governmental Entity, including but not 

limited to any and all such actions related to restitution or remission in criminal proceedings and 

civil forfeiture and confiscation proceedings under the Law of any jurisdiction. 

 

“Affiliate” means, with respect to any Person, any other Person directly or indirectly 

through one or more intermediaries controlling, controlled by or under common control with such 

Person (for purposes of this definition, the term “control” (including the correlative meanings of 

the terms “controlled by” and “under common control with”), as used with respect to any Person, 

means the possession, directly or indirectly, of the power to direct or cause the direction of the 

management and policies of such Person, whether through the ownership of voting securities, by 

Contract, as trustee, executor or otherwise). 

 

“Agreement” has the meaning set forth in the Preamble. 

“AHMF” has the meaning set forth in the Preamble. 

“AHRF” has the meaning set forth in the Preamble. 

“Allocation Notice of Objection” has the meaning set forth in Section 5.4(c)(i). 

“AppHarvest” means AppHarvest, Inc., a Delaware corporation. 
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“Asset Taxes” means ad valorem, property, excise, severance, production, sales, use or 
similar Taxes (excluding, for the avoidance of doubt, any Income Taxes and Transfer Taxes) based 

upon or measured by the ownership or operation of the Business or the assets thereof. 

“Assignment and Assumption Agreements” means one or more assignment and 

assumption agreements with respect to the Transferred Leases and Assumed Contracts, 

substantially in the form of Exhibit B attached hereto.  

 

“Assumed Contracts” has the meaning set forth in Section 1.6(a).  

 

“Assumed Liabilities” has the meaning set forth in Section 1.3. 

“Auction” means the auction to be conducted for the sale of the Transferred Assets under 

the Bid Procedures Order. 

“Available Contracts” has the meaning set forth in Section 1.6(a). 

“Avoidance Action” means any avoidance or recovery claims, right or cause of action of 

any Seller under Chapter 5 of the Bankruptcy Code, in each case, that relates to the Transferred 

Assets. 

“Bankruptcy Case” has the meaning set forth in the Recitals. 

 

“Bankruptcy Code” means Title 11 of the United States Code, 11 U.S.C. § 101 et seq.  

“Bankruptcy Court” has the meaning set forth in the Recitals. 

“Bankruptcy Orders” means the Sale Order and any other Order of the Bankruptcy Court, 

issued and entered in the Bankruptcy Case in respect of the transactions contemplated by this 

Agreement. 

“Bid Procedures” means the bid procedures for the sale of Sellers’ assets, as set forth in 

the Bid Procedures Order and approved by the Bankruptcy Court. 

“Bid Procedures Order” means an Order of the Bankruptcy Court approving the Bid 

Procedures, reasonably satisfactory to Buyer. 

“Books and Records” means all books, ledgers, files, reports, plans, records, manuals and 

other materials (in any form or medium) related to the Transferred Assets or the Business, 

including all advertising materials, client and customer lists, supplier and vendor lists, purchase 

orders, sales and purchase invoices, production and operations reports, technical manuals, 

information and records, photos, drawings and schematics, personnel and employment records, 

financial and accounting records and all written paper correspondence with or to any 

Governmental Entity including letters, minutes and official contact reports, but excluding any such 

items to the extent (a) they are included in or primarily related to any Excluded Assets or Excluded 

Liabilities, (b) any Law prohibits their transfer, (c) they are subject to legal privilege (other than 

title opinions) or (d) any transfer thereof otherwise would subject any Seller or any of its Affiliates 

to any material liability. 
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“Break-Up Fee” has the meaning set forth in Section 7.3(b).  

 

“Business” has the meaning set forth in the Recitals. 

 

“Business Day” means any day ending at 11:59 p.m., prevailing Eastern time, other than a 

Saturday, a Sunday, or a day on which banks in New York, New York are authorized or required 

by Law, executive order or other governmental action to close. 

 

“Buyer” has the meaning set forth in the Preamble. 

“CARES Act” means the Coronavirus Aid, Relief, and Economic Security Act of 2020. 

“Closing” has the meaning set forth in Section 2.2. 

“Closing Date” has the meaning set forth in Section 2.2. 

 

“Code” means the Internal Revenue Code of 1986. 

“Competing Transaction” means any transaction (or series of transactions) involving the 

direct or indirect sale, transfer, or other disposition of all, or a material portion of, the Transferred 

Assets to a purchaser or purchasers other than Buyer or effecting any other transaction the 

consummation of which would be substantially inconsistent with or in lieu of the transactions 

contemplated hereby, including by way of any merger, share purchase or exchange, asset purchase, 

tender offer, business combination, consolidation, joint venture, license, restructuring, 

reorganization, recapitalization, spin-off, split-off, or other transaction. 

 

“Confidential Information” means, other than this Agreement, all non-public or proprietary 

information, written or oral, which has been or is disclosed by a disclosing Party, or which 

otherwise becomes known to the receiving Party, and which (A) relates to matters such as patents, 

trade secrets, research and development activities, draft or final contracts or other business 

arrangements, books and records, data and analysis, budgets, cost estimates, pro forma 

calculations, engineering work product, environmental compliance, vendor lists, suppliers, 

manufacturing processes, energy consumption, pricing information, private processes, and other 

similar information, as they may exist from time to time, or (B) the disclosing Party expressly 

designates in writing or in connection with such disclosure as confidential.  Notwithstanding the 

foregoing, the following information does not constitute Confidential Information for purposes of 

this Agreement: (a) information that is or becomes generally available to the public other than as 

a result of a disclosure by the receiving Party or any Person to whom the receiving Party disclosed 

such information, in either case in violation of this Agreement; (b) information that was already 

known by or in the possession of the receiving Party on a non-confidential basis prior to this 

Agreement; (c) information that becomes available to the receiving Party on a non-confidential 

basis from a source other than the disclosing Party if such source was not known (after reasonable 

inquiry) to be subject to any prohibition against disclosing the information to the receiving Party; 

(d) information that the receiving Party develops independently without using or referencing the 

Confidential Information, and (e) information that the disclosing Party approves for release in 

writing. 
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“Contaminant” means any solid, liquid, gas, offensive odor, heat, sound, vibration or 

radiation that results directly or indirectly from human activities that may cause an adverse 

environmental effect. 

 

“Continuing Employee” has the meaning set forth in Section 5.5(f). 

“Contract” means any contract, purchase order, service order, sales order, indenture, note, 

bond, lease, sublease, license, loan, instrument, franchise agreement, insurance policy, letter of 

credit, commitment or other agreement or arrangement that is legally binding upon a Person or its 

property. 

 

“Contracting Parties” shall have the meaning set forth in Section 8.11. 

“Cure Costs” means monetary amounts that must be paid and obligations that otherwise 

must be satisfied under Sections 365(b)(1)(A) and (B) of the Bankruptcy Code or in connection 

with the assumption and/or assignment of any Assumed Contract, as agreed upon by the Parties, 

or determined by the Bankruptcy Court pursuant to the procedures in the Bid Procedures Order. 

“Cure Notice” shall have the meaning set forth in Section 1.6(b). 

“Dalsem Lien” means the mechanics lien claim arising under the laws of Kentucky or 

otherwise against property of Sellers arising from any agreement or obligation by or between 

Dalsem Greenhouse Technology B.V. or any of its Affiliates, on the one hand, and Sellers and any 

Affiliates of Sellers, on the other hand. 

“D&O Insurance Claims” shall have the meaning set forth in Section 1.1(j). 

“Debtors” means AHRF, AHMF; AppHarvest Operations, Inc, a Delaware Corporation; 

AppHarvest Farms, LLC, a Delaware limited liability company; AppHarvest Technology, Inc., a 

Delaware corporation; AppHarvest; AppHarvest Pulaski Farm, LLC, a Delaware limited liability 

company; AppHarvest Development, LLC, a Delaware limited liability company; AppHarvest 

Products, LLC, a Delaware limited liability company; AppHarvest Foundation, LLC, a Delaware 

limited liability company; Rowan County Development, LLC, a Delaware limited liability 

company and AppHarvest Berea Farm, LLC, a Delaware limited liability company. 

 

“DIP Financing” means that certain Secured Superpriority Debtor-in-Possession Credit 

Agreement, by and among AppHarvest and Buyer, to be entered upon the authorization of the 

Bankruptcy Court pursuant to an order, among other things, authorizing Sellers to obtain post-

petition financing. 

“Disputed Contract” shall have the meaning set forth in Section 1.6(d). 

“Environment” means the ambient air, all layers of the atmosphere, all water including 

surface water and underground water, all land, all living organisms and the interacting natural 
systems that include components of air, land, water, living organisms and organic and inorganic 

matter, and includes indoor spaces. 
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“Environmental Law” means any applicable Law relating in any way to the protection of 

the Environment, environmental assessment, Hazardous Substances (including the use, 

manufacture, handling, transportation, production, disposal, discharge, storage or emission of 

Hazardous Substances), occupational health and safety, protection of any form of plant or animal 

life, natural resources or transportation of dangerous goods, including the principles of common 

law and equity. 

“Equitable Exception” has the meaning set forth in Section 3.2(d).  

 

“ERISA” means the Employee Retirement Income Security Act of 1974.  

 

“Excluded Assets” has the meaning set forth in Section 1.2. 

 

“Excluded Contracts” has the meaning set forth in Section 1.2(r). 

 

“Excluded Insurance Proceeds” has the meaning set forth in Section 1.2(c).  

 

“Excluded Liabilities” has the meaning set forth in Section 1.4. 

“Executory Contract Schedule” has the meaning set forth in Section 1.6(a). 

“Expense Reimbursement Amount” means the actual aggregate amount of all reasonable, 

necessary and documented out of pocket costs, expenses and fees incurred by Buyer in connection 

with evaluating, negotiating, documenting and performing the transactions contemplated by this 

Agreement and the other Transaction Documents, including fees, costs and expenses of any 

professionals (including financial advisors, outside legal counsel, accountants, experts and 

consultants) retained by or on behalf of Buyer in connection with or related to the authorization, 

preparation, investigation, negotiation, execution and performance of this Agreement, the 

transactions contemplated hereby; provided, that Expense Reimbursement Amounts shall not 

include costs or expenses related to the Bankruptcy Case and other judicial and regulatory 

proceedings related to such transactions. 

“FCPA” has the meaning set forth in Section 3.8(b). 

“Final Allocation Statement” has the meaning set forth in Section 5.4(c)(i).  

 

“Final Order” means an Order entered by the Bankruptcy Court or other court of competent 

jurisdiction (a) as to which no appeal, leave to appeal, notice of appeal, motion to amend or make 
additional findings of fact, motion for reconsideration, motion to alter or amend judgment, motion 

for rehearing or motion for new trial has been timely filed (in cases in which there is a date by 

which such filing is required to occur, or, if any of the foregoing has been timely filed, it has been 
disposed of in a manner that upholds and affirms the subject Order in all material respects without 

the possibility for further appeal thereon), (b) in respect of which the time period for instituting or 
filing an appeal, leave to appeal, notice of appeal, motion to amend or make additional findings of 

fact, motion for reconsideration, motion to alter or amend judgment, motion for rehearing or 
motion for new trial shall have expired (in cases in which such time period is capable of expiring), 

and (c) as to which no appeal, leave to appeal, notice of appeal, motion to amend or make additional 
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findings of fact, motion for reconsideration, motion to alter or amend judgment, motion for 

rehearing or motion for new trial has been filed, and no stay  pending an appeal is in effect. 

“Fixtures and Equipment” means all furniture, furnishings, vehicles, equipment, 

machinery, tools, fixtures, rolling stock, construction materials, accessions and all other personal 

and mixed property, operational and nonoperational, wherever located that are Related to the 

Business or used in the Business including all trade fixtures, supplies, including maintenance and 

repair supplies and spares (including grease, oils, chemicals and containers in which any of them 

are stored), desks, chairs, tables, tools, all computer equipment, telephones, other office 

equipment, motor vehicles, replacement parts, and all other tangible personal property, including 

any of the foregoing purchased subject to any conditional sales or title retention agreement in favor 

of any other Person each of which that is Related to the Business. 

“GAAP” means United States generally accepted accounting principles applied on a 

consistent basis. 

 

“Governmental Entity” means any national, federal, state, provincial, territorial, municipal 

or local government or regulatory authority, agency, commission, body, court, council or other 

legislative, executive or judicial governmental authority, agency, commission, department, board 

or entity, or any political subdivision thereof, including the Bankruptcy Court or any person acting 

under the authority of the Bankruptcy Court (including any arbitrator with the authority to bind 

the Parties at Law) or any other authority, agency, commission, department, association or board 

charged with the administration, regulation or enforcement of Laws. 

 

“Hazardous Substance” means any Contaminant, underground or above-ground tanks, 

pollutant, dangerous or potentially dangerous substance, noxious or toxic substance, hazardous 

material or substance, waste (including subject waste, liquid industrial waste, other industrial 

waste, toxic waste, corrosive waste and hazardous waste) and deleterious substance, and includes 

(without limitation) any flammables, explosives, fuel, micro-organism, radioactive material, lead, 

asbestos, asbestos containing materials, polycholorinated biphenyls (“PCB”), PCB-containing 

equipment or materials, pesticides, defoliants, fungi (including mold or spores arising from fungi), 

chlorofluorocarbons, hydrocholorofluorocarbons, urea formaldehyde foam insulation, radon gas, 

chemicals, substances and agents known or believed to cause cancer or reproductive toxicity, toxic 

substances, petroleum and petroleum-based substances, electrical or magnetic fields, and any other 

solid, liquid, gas, vapor, odor, heat, sound, vibration, radiation, micro waves, substance, organic 

or inorganic matter, condition or chemical, biological or physical agent of any nature or kind that 

is now or hereafter prohibited, controlled, monitored or regulated pursuant to Environmental Laws. 

“Income Taxes” means (a) all Taxes based upon, measured by , or calculated with respect 

to gross or net income, gross or net receipts or profits (including franchise Taxes and any capital 

gains, alternative minimum, and net worth Taxes, but excluding ad valorem, property, excise, 

severance, production, sales, use, real or personal property transfer or other similar Taxes), 

(b) Taxes based upon, measured by, or calculated with respect to multiple bases (including 

corporate franchise, doing business or occupation Taxes) if one or more of the bases upon which 

such Tax may be based, measured by, or calculated with respect to is included in clause (a) above, 

or (c) withholding Taxes measured with reference to or as a substitute for any Tax included in 

clauses (a) or (b) above. 
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“Intellectual Property” means all intellectual property rights arising in any jurisdiction of 

the world, including with respect to any of the following: (a) trademarks, service marks, trade 

dress, trade names, and other indicia of origin, applications and registrations for the foregoing, and 

all goodwill associated therewith and symbolized thereby (collectively, “Trademarks”); (b) patents 

and patent applications, including divisions, continuations, continuations-in-part and renewal 

applications, and including renewals, re-examinations, extensions and reissues; (c) industrial 

designs, integrated circuit topographies, and mask works; (d) trade secrets and proprietary rights 

in confidential information; (e) copyrights, applications and registrations therefor, and renewals, 

extensions, restorations and reversions thereof, and the benefit of any waivers of moral rights; and 

(f) internet domain names. 

“Intracompany Payables” means all account, note or loan payables recorded on the books 

of Sellers or any of its Affiliates for goods or services purchased by or provided to the Business or 

advances (cash or otherwise), debt or any other extensions of credit to the Business by and/or 

among Sellers or any of its Affiliates, whether current or non-current or due. 

“Intracompany Receivables” means all account, note or loan receivables recorded on the 

books of Sellers or any of its Affiliates for goods or services sold or provided by the Business to 

Sellers or any of its Affiliates or advances (cash or otherwise) debt or any other extensions of credit 

(including the bond) made by the Business to Sellers or any of its Affiliates, whether current or 

non-current or due. 

“Inventory” means all inventory Related to the Business, of the Business, produced in the 

Business or used in the Business, wherever located, including all crops, finished goods, raw 

materials, work in progress, packaging, supplies and parts whether held at any location or facility 

of Sellers or any of their Affiliates or in transit to Sellers or any of their Affiliates, in each case as 

of the Closing Date. 

“Knowledge” means, with respect to each Seller, the actual knowledge of the Persons set 
forth on Schedule 1.1(a) after reasonable inquiry into the relevant subject matter, and, with respect 

to Buyer, the actual knowledge of Nick Houshower and Gavin Haladay after reasonable inquiry 

into the relevant subject matter. 

“Law” means any federal, state, provincial, local, municipal, foreign, or international law, 
bylaw, statute or ordinance, common law, or any rule, regulation, standard, judgment, Order, 

criteria, protocols, codes of practices, writ, injunction, decree, arbitration award, agency 

requirement, license, Permit or other lawful requirements enacted, promulgated, issued, enforced 

or entered by any Governmental Entity or court of competent jurisdiction now or hereafter in force. 

“Liabilities” means, as to any Person, any and all judgments, debts, liabilities, 

commitments, costs, expenses, adverse claims, duties, responsibilities, commitments, losses, 

expenditures, charges, fees, penalties, fines, contributions, and obligations of any kind, whether 

fixed, contingent or absolute, matured or unmatured, liquidated or unliquidated, accrued or not 

accrued, asserted or not asserted, known or unknown, determined, determinable or otherwise, 

whenever or however arising. 
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“Lien” or “encumbrance” means any lien (as defined in section 101(37) of the Bankruptcy 

Code), encumbrance, claim (as defined in section 101(5) of the Bankruptcy Code), charge, 

mortgage, deed of trust, option, right of first refusal, pledge, security interest or similar interests, 

covenants, conditions reservations, restrictions, title defects, hypothecations, easements, rights of 

way, encroachments, judgments, conditional sale or other title retention agreements and other 

similar impositions, imperfections or defects of title or restrictions on transfer or use.  

 

“Material Adverse Effect” means any effect, event, change, occurrence, condition or state 

of facts which has had, individually or when considered together with any other effects, events, 

changes, occurrences, conditions or states of facts, a materially adverse effect on (a) the financial 

condition, properties, assets, business or results of operations of the Business, or (b) the ability of 

Buyer or its designee to lease the Richmond Facility or the Morehead Facility without incurring 

material cost or experiencing material delay; provided, however, that in no event shall an effect, 

event, change, occurrence, condition or state of fact resulting from the following, either alone or 

in combination, be deemed to constitute or be taken into account in determining whether there has 

occurred a Material Adverse Effect: (i) any changes in the United States financial markets or 

political conditions, (ii) any changes in economic conditions that generally affect the industries or 

markets in which Sellers conduct the Business, (iii) any change arising in connection with acts of 

God, natural disasters, earthquakes, epidemics, plagues, pandemics, disease outbreaks, illnesses or 

public health events (including the COVID-19 virus and any non-human epidemic, plague, 

pandemic or other similar disease outbreak or illness), the declaration of a national emergency, 

hostilities, acts of war, sabotage or terrorism or military actions or any escalation or material 

worsening of any such epidemics, plagues, pandemics, disease outbreaks, illnesses or public health 

events or hostilities, acts of war, sabotage or terrorism or military actions, (iv) any change in 

applicable Laws or accounting rules or the interpretation or enforcement thereof, (v) any actions 

required or expressly permitted to be taken by Sellers pursuant to this Agreement or any actions 

taken by Sellers or the other Debtors at Buyer’s written request; (vi) any action not taken by Sellers 

at Buyer’s written request; (vii) the execution, performance, public announcement, pendency or 

consummation of this Agreement or the Bankruptcy Case, (viii) the refusal of any, some or all of 

the Target Employees to accept offers of employment or engagement with Buyer or the resignation 

of any Target Employees prior to the Closing resulting in the inability of Sellers to operate the 

Business in the Ordinary Course; (ix) any action by Buyer taken on behalf of Buyer, or (x) (A) any 

Action approved by, motion made before or Bankruptcy Orders of the Bankruptcy Court or a court 

of similar jurisdiction or (B) the fact that Sellers and the other Debtors are operating as debtors-

in-possession under the Bankruptcy Court or a court of similar jurisdiction; provided, however, 

that with respect to clauses (i), (ii), (iii) and (iv), such effects, events, changes, occurrences, 

conditions or states of facts will not be excluded to the extent the same disproportionately 

adversely affects the Business, taken as a whole , as compared to other similarly situated 

businesses; provided, that in no event shall any reasonably anticipated effect, event, change, 

occurrence, condition or state of fact arising from the commencement, pendency, conduct or 

prosecution of the Bankruptcy Case be deemed to constitute or be taken into account in 

determining whether there has occurred a Material Adverse Effect. 

“Material Contracts” has the meaning set forth in Section 3.7(a). 

“Morehead” has the meaning set forth in the Recitals. 
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“Morehead Business” has the meaning set forth in the Recitals. 

“Morehead Facility” has the meaning set forth in Section 6.2(g). 

“Necessary Consent” has the meaning set forth in Section 1.7. 

“Nonparty Affiliates” has the meaning set forth in Section 8.11. 

“Order” means any administrative decision or award, decree, injunction, judgment, 
assessment, decree, ruling, verdict, stipulation, order, quasi-judicial decision or award, ruling or 

writ entered, issued, made or rendered by any arbitrator, mediator or Governmental Entity. 

“Ordinary Course” means the conduct of the Business, consistent with the normal day-to- 

day customs, practices and procedures of the Business immediately prior to the Petition Date, but 

subject, however, to changes arising or resulting from the filing or pendency of the Bankruptcy 

Case. 

“Party” and “Parties” have the meaning set forth in the Preamble. 

“PCB” has the meaning set forth in the definition of “Hazardous Substance.” 

“Permit” means any consent, license, permit, waiver, approval, authorization, certificate, 

certification, registration, variance, waiver, clearance, filing or similar right issued by, obtained 

from or made with any Governmental Entity. 

“Permitted Encumbrance” means (a) any Liens that are expressly permitted by the Sale 

Order to remain attached to the Transferred Assets following the Closing, (b) any Lien on the 

Transferred Assets that will be expunged, released or discharged at the Closing by operation of the 

Sale Order (c) undetermined or inchoate liens, charges and privileges (including mechanics’, 

construction, carriers’, workers’, repairers’, storers’ or similar liens) which, individually or in the 

aggregate, are not material to the Business, arising or incurred in the Ordinary Course, (d) 

servitudes, easements, restrictions, encroachments, covenants, rights of way and other similar 

rights or restrictions in real property, or any interest therein, whether registered or unregistered, 

which, individually or in the aggregate, are not material to the Business, (e) liens or encumbrances 

that arise solely by reason of acts of Buyer or its successors and assigns or otherwise consented to 

by Buyer in accordance with the terms of this Agreement, (f) any Liens securing the DIP 

Financing, (g) unregistered Liens for Taxes, assessments or similar charges incurred in the 

Ordinary Course that are not yet due and payable, and (h) applicable zoning, subdivision, building, 

utility easements, environmental restrictions, and other land use Laws and other land use 

restrictions that do not impair the present use of the subject Transferred Owned Property or 

Transferred Leased Property; provided, however, in no event shall the Dalsem Lien be considered 

or deemed a Permitted Encumbrance. 

“Person” means any natural person, corporation, company, partnership (general or limited), 
limited liability company, trust, unincorporated organization, joint stock company, labor union, 

estate, Governmental Entity or other entity. 
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“Personal Information” means, collectively, all relevant data or information constituting 
the personal information relating to any identifiable natural person, including employees, 

customers, and other individua ls, that has been collected or otherwise obtained by Sellers in the 

conduct of the Business and that is in Sellers’ possession or custody. 

“Petition Date” means July 23, 2023. 

“Pre-Closing Tax Period” means any taxable period that ends on or before the Closing Date 

and the portion of any Straddle Period ending on the Closing Date. 

 

“Proposed Allocation Statement” has the meaning set forth in Section 5.4(c)(i).  

 

“Purchase Price” has the meaning set forth in Section 2.1 

 

“Related to the Business” means exclusively related to, or exclusively in connection with, 
the Business as carried on by Sellers prior to the Closing or located on any Transferred Owned 

Property or Transferred Leased Property. 

“Representatives” means with respect to a Person, such Person’s authorized officers, 

directors, employees, stockholders, partners, members, managers, agents, attorneys, accountants, 
consultants, advisors, financing sources, including any investment banker, financial advisor, legal 

counsel, consultant and other representatives retained by or acting on behalf of such Person or its 

Affiliates. 

“Richmond” has the meaning set forth in the Recitals. 

“Richmond Business” has the meaning set forth in the Recitals. 

“Richmond Facility” has the meaning set forth in Section 6.2(g). 

“RSA” has the meaning set forth in Section 5.14(f). 

“Sale Hearing” means a sale hearing held pursuant to the Bid Procedures.  

 

“Sale Order” means an Order of the Bankruptcy Court approving this Agreement, 

satisfactory to Buyer, and including, without limitation, findings based on appropriate evidence, 

that the transfer of assets hereunder is free and clear of all Liens (other than Permitted 

Encumbrances), claims, and encumbrances (other than Permitted Encumbrances) to the full extent 

permitted pursuant to Bankruptcy Code Section 363(f); provided, however, that the transfer may 

be subject to Permitted Encumbrances.  The Sale Order shall find and provide that Buyer is a “good 

faith” purchaser entitled to all of the protections pursuant to Bankruptcy Code Section 363(m).   

“Scheduled Employees” has the meaning set forth in Section 5.5(a). 

 

“Scheduled Employees Schedule” has the meaning set forth in Section 5.5(a). 

 

“Securities Act” means the Securities Act of 1933. 
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“Seller Contracts” means any Contracts to which any Seller is a party. 

“Seller Disclosure Schedule” means the disclosure schedule delivered to Buyer by Sellers 

prior to the Closing Date, and as modified by Sellers from time to time between the date hereof 

and the Closing Date, in accordance with Section 5.11. 

“Seller Employees” means the current employees and independent contractors (including 

those on leave from work due to sickness, disability, temporary layoff, leave of absence, disability 

or other non-active status or any statutory leave) of Sellers or any applicable Seller Affiliate. 

“Seller Plan” means any employee benefit or compensation plan, program, policy, practice, 

agreement, Contract, arrangement or other obligation, in each case, which is sponsored, 
contributed to or maintained by, or required to be sponsored, contributed to or maintained by, or 

with respect to which any liability or potential liability is borne by any Seller or Seller Affiliate. 

“Sellers” has the meaning set forth in the Preamble.  

 

“Straddle Period” means any Tax period beginning before and ending on or after the 

Closing Date. 

“Subsidiary” means, with respect to any Person, (a) a corporation, a majority of whose 

capital stock with voting power, under ordinary circumstances, to elect directors is at the time, 

directly or indirectly, owned by such Person, by a subsidiary of such Person, or by such Person 

and one or more subsidiaries of such Person, (b) a partnership in which such Person or a subsidiary 

of such Person is, at the date of determination, a general partner of such partnership, or (c) any 

other Person (other than a corporation) in which such Person, a subsidiary of such Person or such 

Person and one or more subsidiaries of such Person, directly or indirectly, at the date of 

determination thereof, has (i) at least a majority ownership interest thereof or (ii) the power to elect 

or direct the election of a majority of the directors or other governing body of such Person.. 

“Target Employees” means the Scheduled Employees to whom Buyer, in its sole 

discretion, agrees to make offers of employment or engagement. 

“Tax Returns” means any return, report, declaration, election, claim for refund or 

information return or statement relating to Taxes, including any schedule or attachment thereto 

and any amendment thereof. 

“Taxes” means any and all taxes, duties, fees, premiums, assessments, imposts, levies, 
rates, withholdings, dues, government contributions, and other charges of any kind imposed by 

any Governmental Entity, whether direct or indirect, together with all interest, penalties, fines, 
additions to tax or other additional amounts imposed in respect thereof, including, without 

limitation, all income, profits, environmental, stamp, gross receipts, premium, value added, 

severance, property, production, sales, harmonized sales, goods and services, use, duty, license, 
excise, franchise, payroll, unemployment, employment, disability, escheat and unclaimed 

property, transfer, registration, or mortgage tax. 

“Tax Consideration” has the meaning set forth in Section 5.4(c). 
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A - 12 

“Termination Date” has the meaning set forth in Section 7.1(d)(iii).  

“Trademarks” has the meaning set forth in the definition of “Intellectual Property.” 

“Transaction Documents” means this Agreement and all other ancillary agreements to be 

entered into by, or documentation delivered by, the Parties pursuant to this Agreement and 

includes, for greater clarity, the Assignment and Assumption Agreement. 

“Transfer” means to sell, assign, transfer, convey and deliver.  

 

“Transfer Taxes” has the meaning set forth in Section 5.4(a).  

 

“Transferred Assets” has the meaning set forth in Section 1.1. 

 

“Transferred Intellectual Property” means the Intellectual Property, owned or entered into 

prior to the Closing by Sellers. 

“Transferred Leased Property” means all real property that is the subject of the Transferred 

Leases, together with any right, title and interest of Sellers in and to the property described therein 

and the leasehold estates created thereby and subject to the terms, conditions, covenants and 

obligations set forth in the applicable instruments. 

“Transferred Leases” means the leases and subleases governing real property used or 

leased by the Business, all of which are set forth on Schedule 1.1(b). 

“Transferred Owned Property” means the real property owned by Sellers, all of which is 

listed on Schedule 1.1(c). 

“U.S.” means the United States of America. 

 

“$” means U.S. dollars or such coin or currency of the U.S. as at the time of payment shall 

be legal tender for the payment of public and private debts in the U.S. 

 

 

Case 23-90745   Document 127   Filed in TXSB on 08/01/23   Page 62 of 169Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 98 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 98 of 140



Final Form 

FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT 

This ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Agreement”) is made 
as of [______], 2023, by and among AppHarvest Richmond Farm, LLC, a Delaware limited 
liability company, AppHarvest Morehead Farm, LLC, a Delaware limited liability company 
(each an “Assignor” and together “Assignors”), and [CEFF II AppHarvest Holdings, LLC], a 
Delaware limited liability company (“Assignee”). 

W I T N E S S E T H : 

WHEREAS, Assignors and Assignee are party to that certain Asset Purchase Agreement 
dated August 1, 2023 (the “Asset Purchase Agreement”);  

WHEREAS, capitalized terms used herein but not defined have the meanings given in the 
Asset Purchase Agreement; and 

WHEREAS, pursuant to the Asset Purchase Agreement, Assignee has agreed to purchase 
from Assignors the Transferred Assets and assume the Assumed Liabilities. 

NOW, THEREFORE, in consideration of the purchase and sale of the Transferred Assets 
and assumption of the Assumed Liabilities and in accordance with the terms of the Asset 
Purchase Agreement, and for other good and valuable consideration, receipt and sufficiency of 
which are hereby acknowledged, Assignors and Assignee agree as follows: 

1. Each Assignor does hereby sell, transfer, assign and deliver to Assignee all of the 
right, title and interest of such Assignor in, to and under the Transferred Assets and Assumed 
Liabilities; provided that no sale, transfer, assignment or delivery shall be made of any (or any 
material portion of any) of the Contracts or Permits if an attempted sale, assignment, transfer or 
delivery, without the consent of a third party, would constitute a breach or other contravention 
thereof or in any way adversely affect the rights of Assignee or such Assignor thereunder. 

2. Assignee does hereby accept all the right, title and interest of Assignors in, to and 
under the Transferred Assets and assumes all of the Assumed Liabilities. 

3. This Agreement is made by Assignors and accepted by Assignee subject to the 
terms, provisions and conditions of the Asset Purchase Agreement, the terms of which shall 
survive the delivery of this Agreement as provided therein.  If any provision of this Agreement is 
construed to conflict with any provision of the Asset Purchase Agreement, the provisions of the 
Asset Purchase Agreement shall be deemed controlling to the extent of such conflict. 

4. The provisions of this Agreement shall be deemed severable and the invalidity or 
unenforceability of any provision shall not affect the validity or enforceability of the other 
provisions hereof. If any provision of this Agreement is held by a court of competent jurisdiction 
or other authority of competent jurisdiction to be invalid, illegal, void or unenforceable, or the 
application of such provision, covenant or restriction to any Person or any circumstance, is held 
by a court of competent jurisdiction or other authority to be invalid, illegal, void or 
unenforceable, (a) a suitable and equitable provision shall be substituted therefor in order to 
carry out, so far as may be valid and enforceable, the intent and purpose of such invalid, illegal, 
void or unenforceable provision, as applicable, and (b) the remainder of this Agreement and the 

 4870-3233-4450  

EXHIBIT B
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application of such provision, covenant or restriction to other Persons or circumstances shall not 
be affected by such invalidity, illegality or unenforceability, nor shall such invalidity, illegality 
or unenforceability affect the validity, legality or enforceability of such provision, or the 
application of such provision, in any other jurisdiction and the remainder of the terms, 
provisions, covenants and restrictions of this Agreement shall remain in full force and effect and 
shall in no way be affected, impaired or invalidated. 

5. This Agreement will be binding upon and inure to the benefit of the Parties and 
their respective successors and permitted assigns. No assignment of this Agreement or of any 
rights or obligations hereunder may be made by either Assignor or Assignee (by operation of law 
or otherwise) without the prior written consent of the other Party hereto and any attempted 
assignment without the required consents will be void; provided, however, that Assignee may 
assign some or all of its rights or delegate some or all of its obligations hereunder to one or more 
Affiliates with notice to Assignors. 

6. This Agreement will be governed by and construed in accordance with the internal 
Laws of the State of New York, without giving effect to any choice or conflict of Law provision 
or rule (whether of the State of New York or any other jurisdiction) that would cause the 
application of the Laws of any jurisdiction other than the State of New York, and the obligations, 
rights and remedies of the Parties shall be determined in accordance with such Laws. Assignors 
and Assignee waive any right to trial by jury in any Action regarding this Agreement or any 
provision hereof. 

7. This Agreement may be executed in one or more counterparts, each of which shall 
be deemed to be an original, but all of which together shall constitute one and the same 
instrument. Delivery of an executed signature page to this Agreement by any Party hereto by 
electronic transmission shall be as effective as delivery of a manually executed copy of this 
Agreement by such Party. 

(Signature Page Follows) 
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[Signature Page to Assignment and Assumption Agreement] 

IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed 
as of the day and year first above written. 

 
ASSIGNORS: 

APPHARVEST RICHMOND FARM, LLC 

By:  
 Name:  
 Title:  

 
 

APPHARVEST MOREHEAD FARM, LLC 
 
 
By: _____________________________________ 
 Name:  
 Title:  

 
 

 

ASSIGNEE 

CEFF II APPHARVEST 
HOLDINGS, LLC 

By: EqCEF II, LLC, its Manager 

 

By:  
 Name:  Nicholas Houshower 
 Title:  Managing Director 
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SCHEDULE 1.1(A) 

Seller Knowledge Individuals 

 
1. Tony Martin 

2. Loren Eggleton 

3. Gary Broadbent 

4. Jonathan Webb 
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SCHEDULE 1.1(B) 

Transferred Leases 

 
1. Equipment Lease Schedule 400-0006804-000, by and between AHRF and HYG Financial. 

2. Equipment Lease Schedule 400-0006804-001, by and between AHRF and HYG Financial. 

3. Equipment Lease Schedule 400-0006804-002, by and between AHRF and HYG Financial. 

4. Equipment Lease Schedule 400-0006804-003, by and between AHRF and HYG Financial. 

5. Equipment Lease Schedule 400-0006804-004, by and between AHRF and HYG Financial. 

6. Equipment Lease Schedule 400-0006804-005, by and between AHRF and HYG Financial. 

7. Equipment Lease Schedule 500-50513288, by and between AHRF and DLL Financial. 
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SCHEDULE 1.1(C) 

Transferred Owned Property 

 

1. Annex 1.1(c) is hereby incorporated by reference herein. 

2. Schedule 1.1(d) is hereby incorporated by reference herein. 

3. Transferred Owned Property Civic Addresses 

a. AHRF – The approximately 252-acre parcel of land with the civic address of 1415 

Speedwell Road, Richmond, Kentucky 40475. 

b. AHMF – The approximately 366-acre parcel of land with the civic address of 500 

Appalachian Way, Morehead, Kentucky 40351 
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SCHEDULE 1.1(D) 

Fixtures and Equipment 
 

1. Richmond  

a. (i) The 235 km2 growing area, controlled environment agriculture facility located 

on the Transferred Owned Property, including all Fixtures and Equipment located 

on the Transferred Owned Property or otherwise owned or leased by AHRF, or any 

Affiliate, that are now or hereafter located in, on, or used in connection with the 

operations of such facility (including, without limitation, as set forth below in 

Section 1(b) of this Schedule 1.1(d)), (ii) any ancillary facilities and equipment 

Related to the Business owned by AHRF, (iii) spare parts and (iv) all replacements, 

alterations, modifications, improvements to the equipment, systems and assets 

described in the foregoing clauses (i)-(iii) (the items referenced in clauses (i)-(iv), 

collectively the “Richmond CEA Facility”). 

b. All Fixtures and Equipment located at the Richmond CEA Facility, including, 

without limitation, the following: 
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2. Morehead 

a. (i) The 238 km2 growing area, controlled environment agriculture facility located 

on the Transferred Owned Property, including all Fixtures and Equipment located 

on the Transferred Owned Property or otherwise owned or leased by AHMF, or any 

Affiliate, that are now or hereafter located in, on, or used in connection with the 

operations of such facility (including, without limitation, as set forth below in 

Section 2(b) of this Schedule 1.1(d)), (ii) any ancillary facilities and equipment 

Related to the Business owned by AHMF, (iii) spare parts and (iv) all replacements, 

alterations, modifications, improvements to the equipment, systems and assets 

described in the foregoing clauses (i)-(iii) (the items referenced in clauses (i)-(iv), 

collectively the “Morehead CEA Facility”). 

b. All Fixtures and Equipment located at the Morehead CEA Facility, including, 

without limitation, the following: 

 

  

 

Case 23-90745   Document 127   Filed in TXSB on 08/01/23   Page 72 of 169Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 108 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 108 of 140
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SCHEDULE 1.6 

Executory Contract Schedule 

 
1. Schedule 1.1(b) is hereby incorporated by reference herein. 

2. Section 3.7(a) of the Seller Disclosure Schedule is hereby incorporated by reference herein. 

3. Annex 1.6 is hereby incorporated by reference herein. 

4. Master Credit Agreement, dated June 15, 2021, by and between Rabo Agrifinance LLC and AHMF 

(as supplemented by that certain Addendum to Master Credit Agreement, dated June 15, 2021, as 

amended by that certain First Amendment to Master Credit Agreement, dated March 31, 2023, as 

accompanied by that certain Real Estate Term Loan 1 Note, dated June 15, 2021). 

5. Mortgage, Assignment of Rents and Security Agreement, dated June 15, 2021, by and between 

Rabo Agrifinance LLC and AHMF. 

6. Subordination Agreement, dated June 15, 2021, by an between Rabo Agrifinance LLC and AHMF. 

7. Credit Agreement, dated July 23, 2021, by and between Buyer and AHRF (as amended by that 

certain First Amendment to Credit Agreement, dated July 29, 2021, as amended by that certain 

Second Amendment to Credit Agreement, dated July 29, 2022) (the “EQ Credit Agreement”). 
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SCHEDULE 5.5(A) 

Scheduled Employee Schedule 

 

[Redacted and filed under seal pursuant to the order at Docket No. 78.] 
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SCHEDULE 5.10 

Conduct of Sellers 

 

None. 
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EXHIBIT 3
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Jointly Administered) 
 

NOTICE OF PROPOSED SALE OF DEBTORS’ ASSETS,  
BID PROCEDURES, AUCTION, AND SALE HEARING 

PLEASE TAKE NOTICE OF THE FOLLOWING: 

On July 26, 2023, the above-captioned debtors and debtors in possession (collectively, 
the “Debtors”) filed with the United States Bankruptcy Court for the Southern District of Texas 
(the “Bankruptcy Court”) a motion (the “Motion”) seeking, among other things, entry of an order: 
(i) approving the proposed bid procedures (the “Bid Procedures”) by which the Debtors will solicit 
and select the highest or otherwise best offer for sale of the Debtors’ Richmond/Morehead Assets, 
Somerset Assets, and Other Assets through a sales transaction (the “Sale Transaction”); 
(ii) scheduling an auction of the  [Richmond/Morehead / Somerset / Other] Assets and a hearing 
for the approval of the proposed [Richmond/Morehead / Somerset / Other]  Sale Transaction 
(the “Sale Hearing”); (iii) approving the form and manner of notice for sale of the  
[Richmond/Morehead / Somerset / Other] Assets, the [Richmond/Morehead or Somerset] Auction, 
and the Sale Hearing; (iv) approving procedures for the assumption or assumption and assignment 
of executory contracts or unexpired leases (collectively, the “365 Contracts”), and the Debtors’ 
calculation of the amount necessary to cure any monetary defaults under such 365 Contracts 
(the “Cure Amounts”); (v) authorizing the Sale Transaction including, but not limited to, the 
assumption and assignment of the 365 Contracts; and (vi) granting related relief. 

On [●], 2023, the Bankruptcy Court entered the Order (I)(A) Approving Bidding 
Procedures; (B) Approving the Selection of Stalking Horse Purchaser; (C) Approving the Debtors’ 
Entry Into the Stalking Horse APA and Approving Bid Protections; (D) Scheduling Auctions and 
Sale Hearing; (E) Approving Form and Manner of Sale Notice; (F) Approving Form and Manner 
of Potential Assumption and Assignment Notice; (G) Approving the Form and Manner of Post-

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development, LLC 
(0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest Foundation, LLC 
(None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  
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Auction Notice; (H) Approving Assumption and Assignment Procedures; and (II) Granting Related 
Relief [Docket No. [●]] (the “Bid Procedures Order”).2 

Description of the Assets 

Richmond/Morehead Assets.   

The Debtors will offer for sale the Richmond/Morehead Assets in accordance with these 
Bidding Procedures through the Richmond/Morehead Sale Transaction pursuant to a purchase 
agreement (the “Richmond/Morehead APA”).  For the avoidance of doubt, with respect to 
the Richmond/Morehead Assets, to the extent the Debtors do not receive Qualified Bids for all of 
the Richmond/Morehead Assets, the Debtors reserve the right not to consider or otherwise to 
proceed to an Auction for such bids.  For the further avoidance of doubt, with respect to the 
Richmond/Morehead Assets, (a) a bid solely for the Richmond Assets or solely for the Morehead 
Assets shall not be a Qualified Bid and (b) the Stalking Horse Bid is deemed to be a Qualified Bid.  
The Debtors reserve the right to not consider Qualified Bid(s) or to determine to not proceed to an 
Auction or Sale Hearing for such Qualified Bid(s) if the aggregate value of such Qualified Bid(s) 
does not exceed an amount necessary to, among other things, fund plan distributions and fund 
working capital.  

Somerset Assets.   

The Debtors will offer for sale the Somerset Assets in accordance with these Bidding 
Procedures through the Somerset Sale pursuant to a purchase agreement (the “Somerset APA”) 
for all of the Somerset Assets.  For the avoidance of doubt, with respect to the Somerset Assets, to 
the extent the Debtors do not receive Qualified Bids for all of the Somerset Assets, the Debtors 
reserve the right not to consider or otherwise to proceed to an Auction for such bids.  The Debtors 
reserve the right to not consider Qualified Bid(s) or to determine to not proceed to an Auction or 
Sale Hearing for such Qualified Bid(s) if the aggregate value of such Qualified Bid(s) does not 
exceed an amount necessary to, among other things, fund plan distributions, fund working capital, 
and secure the support of the Equilibrium.   

Other Assets.   

The Debtors will offer for sale the Other Assets in accordance with these Bidding 
Procedures through the Other Assets Sale pursuant to an asset purchase agreement (the “Other 
Assets APA”) of (a) all of the Debtors’ Other Assets; or (b) particular assets representing a portion 
of the Other Assets (each such bid, an “Other Assets Partial Bid”).  For the avoidance of doubt, 
with respect to Other Assets Partial Bids, to the extent the Debtors do not receive Qualified Bids 
for all of the Other Assets, the Debtors reserve the right not to consider or otherwise proceed to an 
Auction or Sub-Auction for such bids.  The Debtors reserve the right to not consider Qualified 
Bid(s) or to determine to not proceed to an Auction or Sale Hearing for such Qualified Bid(s) if 
the aggregate value of such Qualified Bid(s) does not exceed an amount necessary to, among other 
things, fund plan distributions, fund working capital, and secure the support of Equilibrium.   

                                                 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion, the Bid 
Procedures, and the Bid Procedures Order, as applicable. 
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Important Dates and Deadlines: 

Bid Deadline:  

A Qualified Bidder (as defined in the Bid Procedures) that desires to make a bid shall 
deliver a written or electronic copy of its conforming bid so as to be received no later than 
August 28, 2023 at 4:00 p.m. (prevailing Central Time) for bids on the Richmond/Morehead 
Assets, Somerset Assets, and Other Assets (the “Bid Deadline”). The Debtors may extend those 
deadlines for any reason whatsoever, in consultation with the Consultation Parties (as defined in 
the Bid Procedures). 

Auctions:  

If the Debtors receive two or more Qualified Bids with respect to the same Assets by the 
applicable Bid Deadline, the Debtors may, after consultation with the Consultation Parties, conduct 
an Auction to determine the Successful Bidder(s) (or Back-Up Bidder, as applicable) with respect 
to such Assets.  In such event, the Debtors shall evaluate Qualified Bids and identify the Qualified 
Bid that is, in the Debtors’ business judgment, the highest or otherwise best Qualified Bid or 
combination of Qualified Bids for particular Assets (the “Starting Bid”).  When determining the 
highest or otherwise best Qualified Bid, as compared to other Qualified Bids, the Debtors may 
consider the following factors, in addition to any other factors that the Debtors deem appropriate 
and/or relevant to the value of the Qualified Bid to the Debtors’ estates:  (a) the amount and nature 
of the total consideration; (b) the likelihood of the Qualified Bidder’s ability to close a transaction 
and the timing thereof; (c) the net economic effect of any changes to the value to be received by 
each of the Debtors’ estates from the transaction contemplated by the Bid Documents; and (d) the 
tax consequences of such Qualified Bid.  Prior to the start of the Auction, the Debtors shall notify 
the Stalking Horse Purchaser and all Qualified Bidders as to which Qualified Bid is the Starting 
Bid for the Auction with respect to the applicable assets.  At such time, the Debtors shall also 
distribute copies of the Starting Bid to the Stalking Horse Purchaser and each Qualified Bidder. 

If an Auction is held, such Auction shall take place on August 30, 2023, via remote video 
and shall be conducted in a timely fashion according to the procedures set forth below 
(the “Auction Procedures”). 

Assumption and Assignment of 365 Contracts:  

The 365 Contracts proposed to be assumed or assumed and assigned to the Successful 
Bidder(s) or its designee in connection with the Sale Transactions will be identified in the Notice 
of Desired 365 Contracts. 
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Cure Objection Deadline:   

Objections with respect to the Debtors’ proposed Cure Amount shall be filed with the 
Bankruptcy Court not later than 4:00 p.m. (prevailing Central Time) on September 11, 2023. 

Sale Objection Deadline:  

Objections (the “Sale Objections”) to (i) consummation of a Sale Transaction, if any, 
(ii) the manner in which an Auction was conducted, (iii) the identity of a Successful Bidder or 
Back-up Bidder for the applicable Assets, (iv) the assumption and assignment of any applicable 
Assets, including any Desired 365 Contracts, (v) the Cure Amount (solely to the extent such 
objection is not subject to the applicable Cure Objection Deadline), and (vi) the ability of 
Successful Bidder(s) to provide adequate assurance of future performance to counterparties of 
Desired 365 Contracts, shall be filed with the Bankruptcy Court not later than 4:00 p.m. 
(prevailing Central Time) on August 31, 2023. Any Objections not resolved prior to 
the Sale Hearing shall be argued at the Sale Hearing or such other time as set by 
the Bankruptcy Court. 

Sale Hearing:  

Unless the Debtors file and serve a revised notice, the Sale Hearing to approve the Sale 
Transaction(s) shall be held electronically via video/telephone before the Bankruptcy Court before 
the Honorable David R. Jones on September 6, 2023 at [●] [a.m./p.m.] (prevailing Central 
Time). If you wish to participate telephonically, you must use the Bankruptcy Court’s 
teleconference system at 1-832-917-1510 and entering conference code 205691. You may also 
join by videoconference by use of an internet connection, using the website 
www.gotomeeting.com, or by downloading the free GoToMeeting application. To connect, you 
should enter the meeting Code “JudgeJones” in the GoToMeeting app or click the link Judge 
Jones’ home page on the Southern District of Texas website. Once connected, click the settings 
icon in the upper right corner and enter your name under the personal information setting. At such 
hearing, the Debtors will seek the entry of an order of the Bankruptcy Court approving and 
authorizing the sale(s) to the Successful Bidder(s) at the Auction on the terms and conditions of 
the Successful Bid(s). The Successful Bidder(s) shall appear at the Sale Hearing and be prepared 
to testify in support of the Successful Bid(s) and the Successful Bidder(s)’ ability to close in a 
timely manner, including with respect to demonstrating adequate assurance of future performance 
that may be required in connection with the assumption and assignment of executory contracts and 
unexpired leases. 

The Sale Hearing may be adjourned or rescheduled as ordered by the Bankruptcy Court, 
or by the Debtors in consultation with the Consultation Parties, but without further notice to 
creditors and parties in interest other than by announcement by Debtors of the adjourned date at 
the Sale Hearing. 

The Debtors’ presentation to the Bankruptcy Court for approval of a Successful Bid(s) does 
not constitute the Debtors’ acceptance of the Successful Bid(s). The Debtors shall be deemed to 
have accepted Successful Bid(s) only when the Successful Bid(s) has been approved by order of 
the Bankruptcy Court. 

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 121 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 121 of 140



Nothing herein will be deemed a waiver of any rights of the Debtors or any other parties in 
interest to contest any rights asserted by any person in such objections, and all such rights of the 
Debtors are expressly preserved. 

Additional Information 

Any party wishing to submit a bid should contact the Debtors’ proposed investment 
bankers at the following: Jefferies LLC, 520 Madison Avenue, New York, NY 10022 Attn: Rich 
Morgner (rmorgner@jefferies.com); Stephen Gavalas (sgavalas@jefferies.com); Derk van der 
Erve (dvandererve@jefferies.com); Christopher Hanley (chanley@jefferies.com); and Philip 
Engel (pengel@jefferies.com). 

Copies of the Motion, the Bid Procedures Order, and the Bid Procedures may be obtained 
free of charge at the website dedicated to the Debtors’ chapter 11 cases maintained by their claims 
and noticing agent, Stretto, Inc., located at https://cases.stretto.com/appharvest/. 
 
FAILURE TO ABIDE BY THE BID PROCEDURES, THE BID PROCEDURES ORDER, 
OR ANY OTHER ORDER OF THE BANKRUPTCY COURT IN THESE CHAPTER 11 
CASES MAY RESULT IN THE REJECTION OF YOUR BID.  

ANY PARTY WHO FAILS TO FILE WITH THE BANKRUPTCY COURT A SALE 
OBJECTION BY THE SALE OBJECTION DEADLINE MAY BE FOREVER BARRED 
FROM ASSERTING, AT THE SALE HEARING OR THEREAFTER, ANY OBJECTION 
TO THE CONSUMMATION AND PERFORMANCE OF THE APPLICABLE SALE 
TRANSACTION CONTEMPLATED BY THE APPLICABLE PURCHASE 
AGREEMENT WITH A SUCCESSFUL BIDDER(S), INCLUDING THE TRANSFER OF 
THE DEBTORS’ ASSETS TO THE SUCCESSFUL BIDDER(S), FREE AND CLEAR OF 
ALL LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES PURSUANT TO 
SECTIONS 363(f), 1123, AND 1129, AS APPLICABLE, OF THE BANKRUPTCY CODE. 
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Dated: August [•], 2023   
Houston, Texas   
   
/s/ DRAFT    
JACKSON WALKER LLP 
Matthew D. Cavenaugh (TX Bar No. 24062656) 

 SIDLEY AUSTIN LLP 
Stephen E. Hessler (pro hac vice pending) 

Vienna Anaya (TX Bar No. 24091225) 
Emily Meraia (TX Bar No. 24129307) 
1401 McKinney Street, Suite 1900 
Houston, Texas 77010 
Telephone: (713) 752-4200 

 Anthony Grossi (pro hac vice pending) 
Patrick Venter (pro hac vice pending) 
787 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 839-5300 

Facsimile: (713) 752-4221 
Email: vanaya@jw.com              

Facsimile: (212) 839-5599 
Email: shessler@sidley.com 

            emeraia@jw.com             agrossi@sidley.com 
             pventer@sidley.com 
  
  Duston McFaul (TX Bar No. 24003309) 

Jeri Leigh Miller (TX Bar No. 24102176) 
  1000 Louisiana Street, Suite 5900 
  Houston, Texas 77002 

  Telephone: (713) 495-4500 
 Facsimile:  (713) 495-7799 
 Email: dmcfaul@sidley.com 

            jeri.miller@sidley.com 
Proposed Co-Counsel to the Debtors and 
Debtors in Possession 
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EXHIBIT 4
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Jointly Administered) 
 

NOTICE OF CURE AMOUNTS AND POTENTIAL  
ASSUMPTION AND ASSIGNMENT OF EXECUTORY CONTRACTS  

AND UNEXPIRED LEASES IN CONNECTION WITH SALE TRANSACTION 

PLEASE TAKE NOTICE OF THE FOLLOWING: 

On July 26, 2023 the above-captioned debtors and debtors in possession (collectively, 
the “Debtors”) filed with the United States Bankruptcy Court for the Southern District of Texas 
(the “Bankruptcy Court”) a motion (the “Motion”) seeking, among other things, entry of an order: 
(i) approving the proposed bid procedures (the “Bid Procedures”) by which the Debtors will solicit 
and select the highest or otherwise best offer for sale of the Debtors’ Richmond/Morehead 
Assets, Somerset Assets, and Other Assets through a sales transaction (the “Sale Transaction”); 
(ii) scheduling an auction of the  [Richmond/Morehead / Somerset / Other] Assets and a hearing 
for the approval of the proposed [Richmond/Morehead / Somerset / Other]  Sale Transaction 
(the “Sale Hearing”); (iii) approving the form and manner of notice for sale of the  
[Richmond/Morehead / Somerset / Other] Assets, the [Richmond/Morehead / Somerset / Other] 
Auction, and the Sale Hearing; (iv) approving procedures for the assumption or assumption and 
assignment of executory contracts or unexpired leases (collectively, the “365 Contracts”), and the 
Debtors’ calculation of the amount necessary to cure any monetary defaults under such 365 
Contracts (the “Cure Amounts”); (v) authorizing the Sale Transaction including, but not limited 
to, the assumption and assignment of the 365 Contracts; and (vi) granting related relief. 

On  [●], 2023, the Bankruptcy Court entered the Order (I)(A) Approving Bidding 
Procedures; (B) Approving the Selection of Stalking Horse Purchaser; (C) Approving the Debtors’ 
Entry Into the Stalking Horse APA and Approving Bid Protections; (D) Scheduling Auctions and 
Sale Hearing; (E) Approving Form and Manner of Sale Notice; (F) Approving Form and Manner 
of Potential Assumption and Assignment Notice; (G) Approving the Form and Manner of Post-

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development, LLC 
(0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest Foundation, LLC 
(None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 126 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 126 of 140



Auction Notice; (H) Approving Assumption and Assignment Procedures; and (II) Granting Related 
Relief [Docket No. [●]] (the “Bid Procedures Order”). 

You are receiving this notice (the “Cure Notice”) because you may be a Counterparty 
to an executory contract or unexpired lease of the Debtors that may be assumed and assigned 
to the Successful Bidder, or as otherwise contemplated in the Successful Bid (each, a “365 
Contract”).  Each of the 365 Contracts that may be assumed and assigned in connection with a 
Sale Transaction with a Successful Bidder and the Debtors’ calculation of the Cure Amounts with 
respect thereto are set forth on Exhibit A hereto.2 The Cure Amounts are the only amounts 
proposed to be paid upon the assumption and assignment of the 365 Contracts. 

The inclusion of any contract or lease on Exhibit A shall not constitute or be deemed a 
determination or admission by the Debtors that such contract or other document is, in fact, an 
executory contract or unexpired lease within the meaning of the Bankruptcy Code (all rights with 
respect thereto being expressly reserved). 

Notwithstanding the inclusion of any 365 Contract on Exhibit A, neither the Debtors 
nor any Successful Bidder(s) are obligated to assume or assume and assign any 365 Contract 
identified on Exhibit A.  This Cure Notice is only advising parties of the Debtors’ proposed 
Cure Amounts should the 365 Contract be assumed or assumed and assigned.  Subsequent 
notice will be provided if your 365 Contract is proposed to be assumed or assumed and 
assigned to a Successful Bidder.  If you disagree with the proposed Cure Amounts, you must 
file an objection in accordance with the instructions below. 

Objections 

A. Cure Objections 

Any objection to the potential assumption, assignment, or designation of a 365 Contract 
identified on Exhibit A, the subject of which objection is the Debtors’ proposed Cure Amounts, if 
any, must (i) be in writing, (ii) comply with the Bankruptcy Code, Bankruptcy Rules, and Local 
Rules, (iii) state, with specificity, the legal and factual basis thereof, including, what Cure Amounts 
the objecting party believes are required, (iv) include any appropriate documentation in support 
thereof, (v) be filed with the Bankruptcy Court by no later than September 11, 2023 at 4:00 p.m. 
(prevailing Central Time), and (vi) served on (a) AppHarvest Operations Inc., 500 Appalachian 
Way, Morehead, KY 40351; (Attn: Gary Broadbent (gary.broadbent@appharvest.com)); 
(b) proposed counsel for the Debtors, Sidley Austin LLP, 787 7th Ave, New York, NY 10019, 
Attn: Anthony Grossi (agrossi@sidley.com) and Patrick Venter (pventer@sidley.com) and 
(2) Jackson Walker LLP, 1401 McKinney Street, Suite 1900, Houston, Texas 77010, Attn: 
Matthew Cavenaugh (mcavenaugh@jw.com); (b) advisors to any official committee appointed in 
these chapter 11 cases; and (c) the United States Trustee for the Southern District of Texas, 515 
Rusk, Suite 356, Houston, Texas 77002 (Attn: Jana Smith Whitworth, 
(Jana.Whitworth@usdoj.gov) (collectively, the “Objection Notice Parties”). 

                                                 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion, the Bid 
Procedures, and the Bid Procedures Order, as applicable. 
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IF A COUNTERPARTY FAILS TO FILE WITH THE BANKRUPTCY COURT AND 
SERVE ON THE OBJECTION NOTICE PARTIES A TIMELY CURE OBJECTION, THE 
COUNTERPARTY SHALL BE FOREVER BARRED FROM ASSERTING ANY 
OBJECTION WITH REGARD TO THE AMOUNT TO CURE ANY DEFAULT UNDER 
THE APPLICABLE 365 CONTRACT.  THE CURE AMOUNTS SET FORTH ON 
EXHIBIT A HERETO SHALL BE CONTROLLING AND WILL BE THE ONLY 
AMOUNT NECESSARY TO CURE OUTSTANDING DEFAULTS UNDER THE 
APPLICABLE 365 CONTRACT UNDER BANKRUPTCY CODE SECTION 365(B), 
NOTWITHSTANDING ANYTHING TO THE CONTRARY IN THE 365 CONTRACT, OR 
ANY OTHER DOCUMENT, AND THE APPLICABLE COUNTERPARTY SHALL BE 
FOREVER BARRED FROM ASSERTING ANY ADDITIONAL CURE OR OTHER 
AMOUNTS WITH RESPECT TO SUCH 365 CONTRACT AGAINST THE DEBTORS, 
ANY SUCCESSFUL BIDDER, OR THE PROPERTY OF ANY OF THEM. 

B. Adequate Assurance Objections 

As stated, this notice does not indicate if your 365 Contract will be assumed, rejected ,or 
assumed and assigned to a Successful Bidder.  If your 365 Contract is proposed to be assumed or 
assumed and assigned, subsequent notice will be provided.  Any objection to adequate assurance 
are preserved and the procedures for such adequate assurance objections will be set forth in 
the subsequent notice. 

Cure Objection Hearing 

Cure Objections that cannot be resolved by the parties will be heard by the Bankruptcy 
Court on [September [●]], 2023 at [●] [a.m./p.m.] (prevailing Central Time) or as soon 
thereafter as counsel may be heard. 

 

 

 

 

 

 

 

[Remainder of Page Intentionally Left Blank.] 
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Dated: August [•], 2023   
Houston, Texas   
   
/s/ DRAFT    
JACKSON WALKER LLP 
Matthew D. Cavenaugh (TX Bar No. 24062656) 

 SIDLEY AUSTIN LLP 
Stephen E. Hessler (pro hac vice pending) 

Vienna Anaya (TX Bar No. 24091225) 
Emily Meraia (TX Bar No. 24129307) 
1401 McKinney Street, Suite 1900 
Houston, Texas 77010 
Telephone: (713) 752-4200 

 Anthony Grossi (pro hac vice pending) 
Patrick Venter (pro hac vice pending) 
787 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 839-5300 

Facsimile: (713) 752-4221 
Email: vanaya@jw.com              

Facsimile: (212) 839-5599 
Email: shessler@sidley.com 

            emeraia@jw.com             agrossi@sidley.com 
             pventer@sidley.com 
  
  Duston McFaul (TX Bar No. 24003309) 

Jeri Leigh Miller (TX Bar No. 24102176) 
  1000 Louisiana Street, Suite 5900 
  Houston, Texas 77002 

  Telephone: (713) 495-4500 
 Facsimile:  (713) 495-7799 
 Email: dmcfaul@sidley.com 

            jeri.miller@sidley.com 
Proposed Co-Counsel to the Debtors and 
Debtors in Possession 
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EXHIBIT 5
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Jointly Administered) 
 

NOTICE OF DESIGNATION OF SUCCESSFUL BID AND BACK-UP BID 

PLEASE TAKE NOTICE OF THE FOLLOWING: 

On July 26, 2023, the above-captioned debtors and debtors in possession (collectively, 
the “Debtors”) filed with the United States Bankruptcy Court for the Southern District of Texas 
(the “Bankruptcy Court”) a motion (the “Motion”) seeking, among other things, entry of an order: 
(i) approving the proposed bid procedures (the “Bid Procedures”) by which the Debtors will solicit 
and select the highest or otherwise best offer for sale of the Debtors’ Richmond/Morehead Assets, 
Somerset Assets, and Other Assets through a sales transaction (the “Sale Transaction”); 
(ii) scheduling an auction of the  [Richmond/Morehead / Somerset / Other] Assets and a hearing 
for the approval of the proposed [Richmond/Morehead / Somerset / Other]  Sale Transaction (the 
“Sale Hearing”); (iii) approving the form and manner of notice for sale of 
the  [Richmond/Morehead / Somerset / Other] Assets, the [Richmond/Morehead / Somerset / 
Other] Auction, and the Sale Hearing; (iv) approving procedures for the assumption or assumption 
and assignment of executory contracts or unexpired leases (collectively, the “365 Contracts”), and 
the Debtors’ calculation of the amount necessary to cure any monetary defaults under such 365 
Contracts (the “Cure Amounts”); (v) authorizing the Sale Transaction including, but not limited 
to, the assumption and assignment of the 365 Contracts; and (vi) granting related relief. 

On  [●], 2023, the United States Bankruptcy Court for the Southern District of Texas (the 
“Court”) entered the Order (I)(A) Approving Bidding Procedures; (B) Approving the Selection of 
Stalking Horse Purchaser; (C) Approving the Debtors’ Entry Into the Stalking Horse APA and 
Approving Bid Protections; (D) Scheduling Auctions and Sale Hearing; (E) Approving Form and 
Manner of Sale Notice; (F) Approving Form and Manner of Potential Assumption and Assignment 
Notice; (G) Approving the Form and Manner of Post-Auction Notice; (H) Approving Assumption 

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development, LLC 
(0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest Foundation, LLC 
(None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  
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and Assignment Procedures; and (II) Granting Related Relief [Docket No. [●]] 
(the “Bid Procedures Order”).2 

Pursuant to the Bid Procedures Order, (i) the deadline for submitting a Qualified Bid was 
August 21, 2023 at 4:00 p.m. (prevailing Central Time) (the “[Richmond/Morehead / Somerset / 
Other] Bid Deadline”) and (ii) in the event that (x) the Debtors timely received one or more 
Qualified Bids or (y) Stalking Horse Bidder(s) were selected and the Debtors receive a Qualifying 
Bid that the Debtors in their business judgment, in consultation with the Consultation Parties, 
determine to be the Initial Highest Bid, the Debtors would conduct the [Richmond/Morehead / 
Somerset / Other] Auction to be held on August 24, 2023 at [●][a./p.]m. (prevailing Central Time) 
(the “[Richmond/Morehead / Somerset / Other] Auction”). 

On August 30, 2023, the Debtors conducted the [Richmond/Morehead / Somerset / Other] 
Auction in accordance with the Bid Procedures and certain rules distributed to Auction attendees 
prior to and at the [Richmond/Morehead / Somerset / Other] Auction. At the [Richmond/Morehead 
/ Somerset / Other] Auction, the Debtors determined that the highest or best offer was submitted 
by [●] (the “Successful Bidder” and the Successful Bidder’s winning bid, the “Successful Bid”) 
and the second highest or best offer was submitted by [●] (the “Back-up Bidder,” and the Back-
up Bidder’s bid, the “Back-up Bid”). 

Exhibit A attached hereto is a copy of the final, fully-executed asset purchase agreement 
(the “APA,” and the transaction contemplated thereby the “[Richmond/Morehead / Somerset / 
Other] Sale Transaction”) between the Debtors and the Successful Bidder, containing the terms of 
the Successful Bid. 

Important Dates and Deadlines 

Sale Objection Deadline:  

Objections (the “Objections”) to consummation of the [Richmond/Morehead / Somerset / 
Other]  Sale Transaction, if any, shall be filed with the Bankruptcy Court not later than 4:00 p.m. 
(prevailing Central Time) on August 31, 2023. Any Objections not resolved prior to the Sale 
Hearing shall be argued at the Sale Hearing or such other time as set by the Bankruptcy Court. 

Sale Hearing:  

The Sale Hearing to approve the [Richmond/Morehead / Somerset / Other] Sale 
Transaction shall be held electronically via video/telephone before the Bankruptcy Court before 
the Honorable David R. Jones on September 6, 2023 at [●] [a.m./p.m.] (prevailing Central 
Time). If you wish to participate telephonically, you must use the Bankruptcy Court’s 
teleconference system at 1-832-917-1510 and entering conference code 205691. You may also 
join by videoconference by use of an internet connection, using the website 
www.gotomeeting.com, or by downloading the free GoToMeeting application. To connect, you 
should enter the meeting Code “JudgeJones” in the GoToMeeting app or click the link Judge 
Jones’ home page on the Southern District of Texas website. Once connected, click the settings 

                                                 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion, the Bid 
Procedures, and the Bid Procedures Order, as applicable. 
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icon in the upper right corner and enter your name under the personal information setting. At such 
hearing, the Debtors will seek the entry of an order of the Bankruptcy Court approving and 
authorizing the Sale to the Successful Bidder on the terms and conditions of the Successful Bid. 
The Successful Bidder shall appear at the Sale Hearing and be prepared to testify in support of the 
Successful Bid and the Successful Bidder’s ability to close in a timely manner, including with 
respect to demonstrating adequate assurance of future performance that may be required in 
connection with the assumption and assignment of 365 Contracts. 

The Sale Hearing may be adjourned or rescheduled as ordered by the Bankruptcy Court, 
or by the Debtors in consultation with the Consultation Parties, but without further notice to 
creditors and parties in interest other than by announcement by Debtors of the adjourned date at 
the Sale Hearing. 

The Debtors’ presentation to the Bankruptcy Court for approval of a Successful Bid does 
not constitute the Debtors’ acceptance of the Successful Bid. The Debtors shall be deemed to have 
accepted a Successful Bid only when the Successful Bid has been approved by order of the Court. 

If the [Richmond/Morehead / Somerset / Other] Sale Transaction is not consummated with 
the Successful Bidder pursuant to the Successful Bid, the Debtors may designate the Back-up 
Bidder as the Successful Bidder and such Back-up Bidder’s Back-up Bid as the Successful Bid 
upon the filing of a notice to such effect with the Court (the “Back-up Bid Implementation 
Notice”). The Debtors will serve the Back-up Bid Implementation Notice to each of the Sale Notice 
Parties, if so designated, and the Debtors will seek to consummate the [Richmond/Morehead / 
Somerset / Other] Sale Transaction pursuant to such Back-up Bid. As soon as practicable after the 
Debtors file the Back-up Bid Implementation Notice, the Debtors will file a motion with the Court 
seeking approval of assumption and assignment procedures for 365 Contracts in connection with 
such Back-up Bid. 

 

 

 

 

 

 

 

 

 

[Remainder of Page Intentionally Left Blank.] 
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Dated: July [•], 2023   
Houston, Texas   
   
/s/ DRAFT    
JACKSON WALKER LLP 
Matthew D. Cavenaugh (TX Bar No. 24062656) 

 SIDLEY AUSTIN LLP 
Stephen E. Hessler (pro hac vice pending) 

Vienna Anaya (TX Bar No. 24091225) 
Emily Meraia (TX Bar No. 24129307) 
1401 McKinney Street, Suite 1900 
Houston, Texas 77010 
Telephone: (713) 752-4200 

 Anthony Grossi (pro hac vice pending) 
Patrick Venter (pro hac vice pending) 
787 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 839-5300 

Facsimile: (713) 752-4221 
Email: vanaya@jw.com              

Facsimile: (212) 839-5599 
Email: shessler@sidley.com 

            emeraia@jw.com             agrossi@sidley.com 
             pventer@sidley.com 
  
  Duston McFaul (TX Bar No. 24003309) 

Jeri Leigh Miller (TX Bar No. 24102176) 
  1000 Louisiana Street, Suite 5900 
  Houston, Texas 77002 

  Telephone: (713) 495-4500 
 Facsimile:  (713) 495-7799 
 Email: dmcfaul@sidley.com 

            jeri.miller@sidley.com 
Proposed Co-Counsel to the Debtors and 
Debtors in Possession 
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EXHIBIT 6
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 
 

 
In re: 
 
APPHARVEST PRODUCTS, LLC, et al.1 
 
                                    Debtors. 
 

  
Chapter 11 
 
Case No. 23-90745 (DRJ) 
 
(Jointly Administered) 
 

NOTICE OF DESIRED  
365 CONTRACTS THAT MAY BE ASSUMED  

OR ASSUMED AND ASSIGNED IN CONNECTION  
WITH [RICHMOND/MOREHEAD / SOMERSET / OTHER] SALE TRANSACTION 

PLEASE TAKE NOTICE OF THE FOLLOWING: 

On July 26, 2023, the above-captioned debtors and debtors in possession (collectively, 
the “Debtors”) filed with the United States Bankruptcy Court for the Southern District of Texas 
(the “Bankruptcy Court”) a motion (the “Motion”) seeking, among other things, entry of an order: 
(i) approving the proposed bid procedures (the “Bid Procedures”) by which the Debtors will solicit 
and select the highest or otherwise best offer for sale of the Debtors’ Richmond/Morehead Assets, 
Somerset Assets, and Other Assets through a sales transaction (the “Sale Transaction”); 
(ii) scheduling an auction of the  [Richmond/Morehead / Somerset / Other] Assets and a hearing 
for the approval of the proposed [Richmond/Morehead / Somerset / Other]  Sale Transaction 
(the “Sale Hearing”); (iii) approving the form and manner of notice for sale of the  
[Richmond/Morehead / Somerset / Other] Assets, the [Richmond/Morehead or Somerset] Auction, 
and the Sale Hearing; (iv) approving procedures for the assumption or assumption and assignment 
of executory contracts or unexpired leases (collectively, the “365 Contracts”), and the Debtors’ 
calculation of the amount necessary to cure any monetary defaults under such 365 Contracts 
(the “Cure Amounts”); (v) authorizing the Sale Transaction including, but not limited to, the 
assumption and assignment of the 365 Contracts; and (vi) granting related relief. 

On [●], 2023, the Bankruptcy Court entered the Order (I)(A) Approving Bidding 
Procedures; (B) Approving the Selection of Stalking Horse Purchaser; (C) Approving the Debtors’ 
Entry Into the Stalking Horse APA and Approving Bid Protections; (D) Scheduling Auctions and 
Sale Hearing; (E) Approving Form and Manner of Sale Notice; (F) Approving Form and Manner 
of Potential Assumption and Assignment Notice; (G) Approving the Form and Manner of Post-

                                                 
1 The Debtors in this chapter 11 case, together with the last four digits of the Debtors’ federal tax identification number, 
are:  AppHarvest Operations, Inc. (5929), AppHarvest, Inc. (2965), AppHarvest Farms, LLC (7067), AppHarvest 
Morehead Farm, LLC (1527), AppHarvest Richmond Farm, LLC (0632), AppHarvest Berea Farm, LLC (3140), 
AppHarvest Pulaski Farm, LLC (2052), AppHarvest Development, LLC (None), Rowan County Development, LLC 
(0700), AppHarvest Technology, Inc. (4868), AppHarvest Products, LLC (5929), and AppHarvest Foundation, LLC 
(None).  The Debtor’s service address is 500 Appalachian Way, Morehead, KY 40351.  

Case 23-90745   Document 287   Filed on 08/25/23 in TXSB   Page 136 of 140Case 23-90745   Document 298   Filed in TXSB on 08/25/23   Page 136 of 140



Auction Notice; (H) Approving Assumption and Assignment Procedures; and (II) Granting Related 
Relief [Docket No. [●]] (the “Bid Procedures Order”).2 

You are receiving this Notice of Desired 365 Contracts because you may be a 
Counterparty to a 365 Contract of the Debtors that potentially could be assumed or assumed 
and assigned to a Successful Bidder in connection with a [Richmond/Morehead / Somerset / 
Other] Sale Transaction (a “Desired 365 Contract”). 

In accordance with the Assumption and Assignment Procedures and the Bid Procedures 
Order, the Debtors may, in connection with any [Richmond/Morehead / Somerset / Other] Sale 
Transaction with a Successful Bidder (as defined in the Bid Procedures), seek to assume or assume 
and assign to the Successful Bidder (or its designated affiliate assignee, if applicable) certain 365 
Contracts of the Debtors. 

Each of the 365 Contracts that may be assumed or assumed and assigned in connection 
with the [Richmond/Morehead / Somerset / Other] Sale Transaction with a Successful Bidder and 
the Debtors’ calculation of the Cure Amounts with respect thereto are set forth in Exhibit A hereto. 

The inclusion of any 365 Contract on Exhibit A does not constitute an admission that a 
particular 365 Contract is an executory contract or unexpired lease within the meaning of the 
Bankruptcy Code or require or guarantee that such 365 Contract ultimately will be assumed or 
assumed and assigned.  The assumption or assumption and assignment of a 365 Contract is subject 
to Bankruptcy Court approval.  All rights of the Debtors with respect thereto are reserved. 

Any time prior to the Contract Objection Deadline, the Debtors reserve the right, and are 
authorized but not directed, to: (a) add previously omitted Desired 365 Contracts as contracts to 
be assumed and assigned to a Successful Bidder in accordance with the definitive agreement for a 
[Richmond/Morehead / Somerset / Other] Sale Transaction; (b) remove a Desired 365 Contract 
from the Desired 365 Contract List that a Successful Bidder proposes be assumed and assigned to 
it in connection with a [Richmond/Morehead / Somerset / Other] Sale Transaction; or (c) modify 
the previously stated Cure Amount associated with any Desired 365 Contract 

Objections 

Any objection with respect to the assumption and assignment of a Desired 365 Contract 
identified on Exhibit A, the Cure Amount (solely to the extent such objection is not subject to the 
Cure Objection Deadline in the Cure Notice), and/or the ability of Successful Bidder(s) to provide 
adequate assurance of future performance (a “Contract Objection”) must: (i) be in writing, (ii) 
comply with the applicable provisions of the Bankruptcy Rules and Local Rules, (iii) state with 
particularity the legal and factual basis for the objection and the specific grounds therefor, and (iv) 
be filed with the Bankruptcy Court, via ECF, on or prior to 4:00 p.m. (prevailing Central Time) 
on August 31, 2023 (the “Contract Objection Deadline”). 

IF NO CONTRACT OBJECTION IS TIMELY RECEIVED WITH RESPECT TO 
ASSUMPTION OR ASSUMPTION AND ASSIGNMENT OF A 365 CONTRACT: (I) THE 

                                                 
2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion, the Bid 
Procedures, and the Bid Procedures Order, as applicable. 
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COUNTERPARTY TO SUCH 365 CONTRACT SHALL BE DEEMED TO HAVE 
CONSENTED TO THE ASSUMPTION BY THE DEBTORS AND ASSIGNMENT TO 
SUCCESSFUL BIDDER OF THE 365 CONTRACT, AND BE FOREVER BARRED FROM 
ASSERTING ANY OBJECTION WITH REGARD TO SUCH ASSUMPTION AND 
ASSIGNMENT (INCLUDING, WITHOUT LIMITATION, WITH RESPECT TO THE 
CURE AMOUNT AND ADEQUATE ASSURANCE OF FUTURE PERFORMANCE BY 
THE SUCCESSFUL BIDDER); (II) ANY AND ALL DEFAULTS UNDER THE 365 
CONTRACT AND ANY AND ALL PECUNIARY LOSSES RELATED THERETO SHALL 
BE DEEMED CURED AND COMPENSATED PURSUANT TO BANKRUPTCY CODE 
SECTION 365(B)(1)(A) AND (B) UPON PAYMENT OF THE CURE AMOUNT SET 
FORTH IN THE NOTICE OF DESIRED 365 CONTRACTS FOR SUCH 365 CONTRACT; 
AND (III) THE CURE AMOUNT SET FORTH IN THE NOTICE OF DESIRED 365 
CONTRACTS FOR SUCH 365 CONTRACT SHALL BE CONTROLLING, 
NOTWITHSTANDING ANYTHING TO THE CONTRARY IN SUCH 365 CONTRACT, 
OR ANY OTHER RELATED DOCUMENT, AND THE COUNTERPARTY SHALL BE 
DEEMED TO HAVE CONSENTED TO THE CURE AMOUNT AND SHALL BE 
FOREVER BARRED FROM ASSERTING ANY OTHER CLAIMS RELATED TO SUCH 
365 CONTRACT AGAINST THE DEBTORS AND THEIR ESTATES OR THE 
SUCCESSFUL BIDDER, OR THE PROPERTY OF ANY OF THEM, THAT EXISTED 
PRIOR TO THE ENTRY OF THE ORDER RESOLVING THE CONTRACT 
OBJECTIONS AND THE ORDER APPROVING THE SALE. 
 

Sale Hearing 

The Sale Hearing to approve the [Richmond/Morehead / Somerset / Other] Sale 
Transaction shall be held electronically via video/telephone before the Bankruptcy Court before 
the Honorable David R. Jones on September 6, 2023 at [●] [a.m./p.m.] (prevailing Central 
Time).  If you wish to participate telephonically, you must use the Bankruptcy Court’s 
teleconference system at 1-832-917-1510 and entering conference code 205691.  You may also 
join by videoconference by use of an internet connection, using the website 
www.gotomeeting.com, or by downloading the free GoToMeeting application.  To connect, you 
should enter the meeting Code “JudgeJones” in the GoToMeeting app or click the link Judge 
Jones’ home page on the Southern District of Texas website.  Once connected, click the settings 
icon in the upper right corner and enter your name under the personal information setting.  At such 
hearing, the Debtors will seek the entry of an order of the Bankruptcy Court approving and 
authorizing the Sale to the Successful Bidder on the terms and conditions of the Successful Bid.  
The Successful Bidder shall appear at the Sale Hearing and be prepared to testify in support of the 
Successful Bid and the Successful Bidder’s ability to close in a timely manner, including with 
respect to demonstrating adequate assurance of future performance that may be required in 
connection with the assumption and assignment of 365 Contracts. 

The Sale Hearing may be adjourned or rescheduled as ordered by the Bankruptcy Court, 
or by the Debtors in consultation with the Consultation Parties, but without further notice to 
creditors and parties in interest other than by announcement by Debtors of the adjourned date at 
the Sale Hearing. 
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The Debtors’ presentation to the Bankruptcy Court for approval of a Successful Bid does 
not constitute the Debtors’ acceptance of the Successful Bid.  The Debtors shall be deemed to have 
accepted a Successful Bid only when the Successful Bid has been approved by order of the Court. 

Additional Information 

Copies of the Motion, the Bid Procedures Order, and the Bid Procedures may be obtained 
free of charge at the website dedicated to the Debtors’ chapter 11 cases maintained by their claims 
and noticing agent, Stretto, Inc., located at https://cases.stretto.com/appharvest/. 
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Dated: August [•], 2023   
Houston, Texas   
   
/s/ DRAFT    
JACKSON WALKER LLP 
Matthew D. Cavenaugh (TX Bar No. 24062656) 

 SIDLEY AUSTIN LLP 
Stephen E. Hessler (pro hac vice pending) 

Vienna Anaya (TX Bar No. 24091225) 
Emily Meraia (TX Bar No. 24129307) 
1401 McKinney Street, Suite 1900 
Houston, Texas 77010 
Telephone: (713) 752-4200 

 Anthony Grossi (pro hac vice pending) 
Patrick Venter (pro hac vice pending) 
787 Seventh Avenue 
New York, New York 10019 
Telephone: (212) 839-5300 

Facsimile: (713) 752-4221 
Email: vanaya@jw.com              

Facsimile: (212) 839-5599 
Email: shessler@sidley.com 

            emeraia@jw.com             agrossi@sidley.com 
             pventer@sidley.com 
  
  Duston McFaul (TX Bar No. 24003309) 

Jeri Leigh Miller (TX Bar No. 24102176) 
  1000 Louisiana Street, Suite 5900 
  Houston, Texas 77002 

  Telephone: (713) 495-4500 
 Facsimile:  (713) 495-7799 
 Email: dmcfaul@sidley.com 

            jeri.miller@sidley.com 
Proposed Co-Counsel to the Debtors and 
Debtors in Possession 
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