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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF KANSAS (TOPEKA) 

 
 
In re: 
 
LODGING ENTERPRISES, LLC, 
 

Debtor.1 

§ 
§ 
§ 
§ 
§ 
§ 

 
Chapter 11 
 
Case No. 24-40423 
 
 

 
EMERGENCY MOTION OF THE DEBTOR AND DEBTOR IN POSSESSION FOR 

ENTRY OF INTERIM AND FINAL ORDERS (I) AUTHORIZING THE DEBTOR TO 
USE CASH COLLATERAL, (II) DETERMINING ADEQUATE PROTECTION, AND 

(III) GRANTING RELATED RELIEF 
   

Lodging Enterprises, LLC, as debtor and debtor-in-possession (the “Debtor”), by its 

undersigned counsel, hereby files this motion (the “Motion”) seeking entry of an interim order 

substantially in the form attached hereto as Exhibit A (the “Interim Order”) and a final order (the 

“Final Order” and together with the Interim Order, the “Cash Collateral Orders”), pursuant to 

sections 105, 361, and 363 of Title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (as 

amended, the “Bankruptcy Code”) and Rule 4001 of the Federal Rules of Bankruptcy Procedure 

(the “Bankruptcy Rules”) (a) authorizing the Debtor to use cash collateral, (b) determining that the 

Prepetition Secured Parties2 are adequately protected, and (c) granting related relief.  In support of 

the Motion, the Debtor relies on the First Day Declaration.  In further support of the Motion, the 

Debtor submits as follows: 

 
1  The last four digits of the Debtor’s federal tax identification number are 9343.  The Debtor’s primary mailing 

address is 8535 East 21st St. N., Suite 250, Wichita, KS 67206. 
2  Capitalized terms used, but not otherwise defined herein, have the meaning assigned in the Declaration of Tom 

Wenner in Support of Chapter 11 Petition and First Day Pleadings (the “First Day Declaration”) filed 
contemporaneously herewith.  
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Preliminary Statement3 

1. As set forth in more detail in the First Day Declaration, which the Debtor hereby 

incorporates as if fully set forth herein, the Debtor owns a portfolio of 44 hotels and 27 restaurants 

located in 23 states across the U.S. (the “Portfolio”).  The Debtor specializes in 24-hour food, 

lodging and hospitality services all of which are integral to the Company’s unique accommodation 

solution for employees within the transportation, construction, and resource sectors who encounter 

extended hours on the road.  The Debtor’s business supports the employment of more than 900 

hospitality professionals, which are employed through Avantic Lodging Enterprises, Inc., a non-

debtor management services company, that pride themselves on delivering exceptional guest 

services to the Debtor’s mobile-workforce guests in addition to its business and corporate guests, 

families, and recreational travelers. 

2. The Debtor files this Chapter 11 Case because it needs immediate access to its cash 

that is being locked up by the Prepetition Secured Parties—even though the Debtor has paid over 

$17 million in principal since 2019 and never missed a debt-service payment.  The immediate need 

for cash is to pay the employees who manage and operate the Debtor’s business and to pay the other 

expenses necessary to keep the hotel business operating.  Without immediate access to its cash, the 

Debtor will be forced to shut down operations.  The Debtor requires that sufficient cash be released 

by the Prepetition Secured Parties no later than July 2, 2024 to ensure adequate time to allow the 

Debtor to fund the July 5th payroll.  This would result in over 900 individuals not being paid for 

their last two weeks of work and losing their jobs, and the Debtor’s 44 hotels and 27 restaurants 

going dark and no longer servicing their customers.  This would seriously jeopardize the Debtor’s 

valuable contracts with a number of railroads companies that provide over 50% of the Debtor’s 

 
3  Capitalized terms used in this Preliminary Statement, but not otherwise defined therein or in the First Day 

Declaration, have the meaning assigned below. 
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revenue, cause a disruption of the important service the Debtor provides to the railroads and other 

customers, and crush the going concern value of the Debtor to the detriment of all stakeholders.   

3. The Debtor needs immediate access to its cash and time to put together a plan of 

reorganization or liquidation.  The Debtor believes based on a conservative valuation of its ongoing 

business it will be in a position to pay all creditors in full, including the Prepetition Secured Parties, 

and return value for its equity holders.  This is exactly why the Bankruptcy Code and Bankruptcy 

Courts exist. 

4. The Prepetition Secured Parties’ actions stem from a number of alleged non-

payment, technical defaults under the Loan Agreement.  The Prepetition Secured Parties have used 

these alleged defaults to pursue an aggressive, value-destructive strategy that jeopardizes the 

survival of the Debtor’s business.  

5. The Debtor went to great lengths to address the alleged defaults with the Prepetition 

Secured Parties, including proposing numerous solutions over an extended period in an effort to 

reassure the Prepetition Secured Parties as part of an effort to workout the alleged defaults under 

the Loan Agreement.  The Prepetition Secured Parties rejected all of the Debtor’s proposed 

solutions, instead insisting on unrealistic demands.  With next to no liquidity, and a rapidly 

approaching deadline to fund payroll (which the Debtor lacked the necessary funds to do, and the 

Prepetition Secured Parties refused to release sufficient funds for), the Debtor was no left with no 

choice but to file this Chapter 11 Case in an effort to preserve optionality and pursue a value-

maximizing path forward. 

6. This Motion seeks authority for the Debtor to have immediate access and use of cash 

collateral consistent with the budget attached hereto as Exhibit 1 to the Interim Order (the 

“Budget”).  This relief is necessary for the Debtor to prevent immediate and irreparable harm, and 

to permit the Debtor to obtain the funds necessary to meet the July 2, 2024 deadline to fund payroll 

Case 24-40423    Doc# 14    Filed 06/26/24    Page 3 of 89



4 

and other necessary operational expenses, and, otherwise, avoid a cessation of operations.  Absent 

immediate access to cash collateral, the Debtor will be unable to operate, and, needless to say, suffer 

irreparable harm to the direct detriment of all its stakeholders, including, ironically, the Prepetition 

Secured Parties.  The Debtor also seeks approval of the use of cash collateral on a final basis and 

requests a final hearing from the Court. 

7. In accordance with Bankruptcy Rule 4001, the following is a concise statement and 

summary of the proposed material provisions regarding the Debtor’s proposed use of cash 

collateral:4 

Material Terms Summary of Material Terms 

Parties with Potential Interest in Cash 
Collateral 
FRBP 
4001(b)(1)(B)(i) 

The Prepetition Lender. 

Purpose and Use of Cash Collateral and 
Material Terms 
FRBP 4001(b)(1)(B)(ii), (iii) 

The Debtor will use cash collateral, consistent 
with the Budget, to operate their business and 
pursue a value-maximizing path forward. 

Adequate Protection Obligations 
FRBP 4001(b)(1)(B)(iv) 

The Prepetition Lender will be adequately 
protected because the payments the Debtor 
seeks authority to make under the Budget will 
preserve and protect the value of the Prepetition 
Secured Parties’ collateral. 
 
Additionally, the Prepetition Lender will be 
adequately protected by an equity cushion, as 
evidenced by that certain scoped analysis and 
valuation report dated June 5, 2024, prepared 
CBRE, Inc. valuation attached hereto as 
Exhibit B (the “Valuation Report”), the Debtor 
had an enterprise value, as of December 31, 
2023, in excess of $255,000,000—well in 
excess of the Indebtedness (as defined below) 
due and owing under the Loan Agreement.  
While the Debtor believes the value reflected in 
the Valuation Report would need to be 
discounted, including because it is based on 45 

 
4  This summary is qualified in all respects by reference to the Interim Order and, to the extent of any inconsistency 

between the Motion and the Interim Order, the Interim Order shall govern. 
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hotels and a non-debtor affiliate owns the 45th 
hotel, the Debtor believes even with such 
discounts the Portfolio is worth more than 
$200,000,000. 

 

JURISDICTION AND VENUE  

8. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 28 

U.S.C. § 1334(b).   

9. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core 

proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

BASIS FOR RELIEF 

10. The bases for the relief requested herein are sections 105, 361, and 363 of the 

Bankruptcy Code and Bankruptcy Rule 4001. 

BACKGROUND 

A. Chapter 11 Cases 

11. On the date hereof (the “Petition Date”), the Debtor filed a voluntary petition for 

relief under Chapter 11 of the Bankruptcy Code, commencing the above-captioned chapter 11 case 

(this “Chapter 11 Case”).  The Debtor continues to operate its business and manage its properties 

as a debtor-in-possession pursuant to Sections 1107(a) and 1108 of the Bankruptcy Code. 

12. No creditors’ committee has been appointed in this Chapter 11 Case, and no trustee 

or examiner has been appointed. 

13. A full description of the Debtor’s business operations, corporate structures, capital 

structures, and the circumstances leading to the filing of this Chapter 11 Case is set forth in the First 

Day Declaration which was filed contemporaneously with this Motion and which is incorporated 

herein by reference.  Additional facts in support of the specific relief sought herein are set forth 

below. 
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B. The Debtor’s Business 

14. The Debtor is the leading provider of crew accommodation and specializes in hotels 

and lodging services tailored for employees working long hours under hazardous conditions—

primarily railroad workers—and protective policies around rest and safety. 

15. The Debtor operates 44 Wyndham-branded hotels and 27 restaurants spread across 

the U.S. and located at many of the nation’s great interstates, railroads, and airports. 

16. Pursuant to that certain Hotel Management Agreement dated November 27, 2019 

(as amended, supplemented, or modified, including by that certain First Amendment to Hotel 

Management Agreement dated December 31, 2021, the “Management Agreement”), by and 

between the Debtor and Avantic Lodging Enterprises, Inc., a non-debtor management services 

company (in its capacity as manager under the Management Agreement, the “Manager”), the 

Manager performs a number of critical services necessary for the operation of the Debtor’s business 

including, among other things: (i) the preparation business plans, (ii) supplying the Debtor’s 

personnel (the 900 hospitality professionals), (iii) the establishment and maintenance of a suitable 

method of liaison with both the franchisors of each of the Debtor’s hotels and the railroad 

companies critical to the Debtor’s business; and (iv) purchase of necessary supplies, utilities, and 

performance of various administrative services including the payment of bills preparation 

(collectively, the “Management Services”).   

17. In consideration for the Manager’s performance of the Management Services, the 

Management Agreement obligates the Debtor to pay the Manager fees payable in arrears equal to 

three percent (3%) of the Gross Revenues (as defined in the Management Agreement) received the 

prior month (the “Management Fees”) and to reimburse the Manager for the operating expenses 

paid on the Debtor’s behalf in the performance of the Management Services.  
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18. The Management Agreement also permits the Manager to act on the Debtor’s behalf 

with respect to the performance of its duties under the Management Agreement.  At times the 

Manager directly incurs expenses on behalf of the Debtor and at other times the Manager incurs 

expenses in the name of the Debtor.  All such expenses are paid from funds provided by the Debtor.  

C. Prepetition Loan Agreement 

19. The Debtor’s primary secured debt was incurred to fund its purchase of the Portfolio 

in 2019.  The Debtor owes approximately $127,596,293.00 (the “Indebtedness”), stemming from 

that certain Wyndham National Hotel Portfolio Loan (Loan No. 323000003) in the principal amount 

of $145,000,000 (the “Loan”) as evidenced by that certain Loan Agreement between the Debtor, as 

borrower, and UBS AG (“Original Lender”), dated as of November 27, 2019 (the “Loan 

Agreement”), as assigned in part to Wilmington Trust, National Association (“Master Servicer”), 

as Trustee for the benefit of the Registered Holders of UBS Commercial Mortgage Trust 2019-C18, 

Commercial Mortgage Pass-Through Certificates, Series 2019-C18 (the “Prepetition Lender”), in 

connection with which Rialto Capital Advisors, LLC is the Special Servicer (“Special Servicer” 

and, together with the Prepetition Lender and the Master Servicer, the “Prepetition Secured 

Parties”).  The Prepetition Secured Parties have liens and mortgages on all or substantially all of 

the Debtor’s assets.5 

20. On April 24, 2024, Special Servicer sent the Debtor a notice of default (the “Initial 

Notice of Default”) alleging that the Debtor, with the cooperation and participation of numerous 

employees, engaged in a systematic effort to divert funds from the Portfolio Accounts (which are 

outside of the Lender Cash Management System) away from the Cash Management Account 

controlled by the Prepetition Secured Parties in breach of the Loan Agreement (the “Cash 

 
5  Nothing contained herein constitutes an admission, and the Debtor hereby expressly reserves its right to contest 

the amount, validity, and secured status of the Indebtedness. 
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Management Default”).  The Prepetition Secured Parties demanded, among other things, that the 

Debtor pay $13,260,000.00 they allege was “misappropriated” by May 6, 2024. 

21. On May 22, 2024, the Debtor sent a response to the Initial Notice of Default (the 

“Initial Response Letter”) denying the Cash Management Default and the Special Servicer’s 

allegations that the Debtor had misappropriated any funds.  The Initial Response Letter also 

explained: (i) that the Special Servicer was improperly characterizing certain funds, including tips 

and sales taxes, as “Rents,” which either belonged to employees or were remitted to the applicable 

governmental authority; (ii) that funds properly characterized as “Rents” had not been diverted, as 

they were expended to cover expenses associated with operating the Portfolio—protecting the 

Prepetition Secured Parties’ collateral; and (iii) that, in any event, the $13 million dollar figure is 

inaccurate because it ignores legitimate operating expenses that were paid—but that fall within a 

gap in the Cash Management Agreement.6  Notwithstanding these issues, the Debtor emphasized 

its desire to work with the Prepetition Secured Parties towards an equitable resolution of the issues 

raised in the Initial Notice of Default, in a manner consistent with the realities of the Debtor’s 

business operations. 

22. On May 31, 2024, Special Servicer sent the Debtor a second notice of default (the 

“Second Notice of Default” and together with the Initial Notice of Default and the ROR, the 

“Notices of Default”) alleging that, in addition to the Cash Management Default, the Debtor had 

further breached the Loan Agreement.  First, the Special Servicer claimed that its forensic 

accountant concluded that the Debtor’s audited financials reflected unpermitted debt, in the form 

of a loan allegedly made to the Debtor by certain affiliates of approximately $118,748,000, and that 

 
6  As set forth in more detail in the First Day Declaration, the lack of a true-up mechanism in the Lender Cash 

Management System means the Debtor does not have a formal mechanism to address variances in necessary 
expenditures (and the Prepetition Secured Parties have ceased their previous informal cooperation).   
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the Debtor made prohibited advances by, allegedly, loaning certain affiliates sums in excess of 

$101,816,000 (the unpermitted debt and the prohibited advances, together, the “SPE Default”).  

Second the Special Servicer claimed that the Debtor further violated the Loan Agreement due to 

multiple breaches of financial reporting covenants (the “Financial Reporting Default”).  The Second 

Notice of Default alleged that the SPE Default was incurable, and demanded the Debtor cure the 

Financial Reporting Default on or before June 17, 2024. 

23. On June 5, 2024, the Debtor sent a response to the Second Notice of Default (the 

“Second Response”) explaining that the book entries the Prepetition Secured Parties’ forensic 

accountant believed evidenced unpermitted debt and prohibited advances were actually attributable 

to an innocuous treasury management strategy and the reimbursement of expenses to the Manager 

of expenses incurred performing the Management Services, respectively.  Nonetheless, the Debtor 

proposed a number of corrective actions to reassure the Prepetition Secured Parties including offers 

to: (i) make changes to the Debtor’s operating account that would eliminate the need for the 

treasury-management transfers, (ii) have the Debtor’s internal accounting team work with its 

auditor to clarify certain book entries, (iii) prepare and make available new audited financials to the 

Prepetition Secured Parties’ forensic accountant; and (iv) setup weekly deposits from the Portfolio 

Accounts to the Cash Management Account, and, if desired, to grant the Prepetition Security Parties 

a security interest in the Portfolio Accounts. 

24. With little liquidity, no additional collateral to offer, and the parties seemingly at an 

impasse, the Debtor made the difficult decision to change course in an effort to preserve and 

maximize value for all of its stakeholders. 

25. On June 18, 2024, the Debtor sent the Special Servicer a proposal (the “Forbearance 

Proposal”) offering to engage a national broker acceptable to the Prepetition Secured Parties to 

liquidate the Portfolio, in exchange for a forbearance and access to the liquidity necessary to run 
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the marketing process.  Specifically, the Debtor offered to sell four of the underperforming hotels 

in the Portfolio to obtain incremental liquidity, and asked that the Prepetition Secured Parties release 

funds from certain reserves and escrows to provide the Debtor the cash necessary to run a robust 

marketing process.  Additionally, the Debtor memorialized the Debtor and its equity owners intent 

that over $14,550,822.47 advanced to the Debtor by its equity owners between 2021 and 2023 were 

capital contributions, to alleviate any concern that the funds were any conflicting indebtedness. 

26. The Prepetition Secured Parties rejected the Forbearance Proposal and informed the 

Debtor they would not release funds sufficient to cover the Debtor’s operating expenses for 

expenditures incurred for the period prior to June 30, 2024—including funds needed to meet the 

July payroll deadline.  This was surprising to the Debtor, as it had unequivocally told the Prepetition 

Secured Parties that unless funds were released the Debtor lacked liquidity to sustain operations—

including payment of the 900 hospitality professionals who service the Debtor’s business. 

27. The Debtor continued to engage with the Prepetition Secured Parties in an effort to 

avoid this Chapter 11 Case and preserve and maximize value for all the Debtor’s stakeholders, but 

the Prepetition Secured Parties continued to reject the Debtor’s proposals necessitating the filing of 

this Chapter 11 Case. 

D. Need for Use of Cash Collateral 

28. As set forth more fully in the Budget, the Debtor requires the use of cash collateral 

to satisfy critical operating expenses, including payments to its Manager—through which the 

Debtor pays, among other things, over 900 hospitality professionals who without use of cash 

collateral will not be paid and will lose their jobs, and many, but not all of, its vendors, utilities, 
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overhead obligations, and other amounts identified on the Budget necessary for the Debtor’s 

continued operations.7 

29. Without the use of cash collateral, the Debtor would lack sufficient liquidity to 

continue operations.  Specifically, the Debtor would not be able to pay the over 900 employees for 

their last two weeks of work or going forward, the employees would stop working, and the Debtor’s 

operations would cease thereby causing immediate and irreparable harm to the Debtor, its estate 

and stakeholders. 

RELIEF REQUESTED 

30. By this Motion, the Debtor seeks entry of the Interim Cash Collateral Order (i) 

authorizing the Debtor to use cash collateral as set forth in the Budget, (ii) determining the interests 

of the Prepetition Secured Parties are adequately protected, and (iii) granting related relief. 

A. Use of Cash Collateral Should be Approved 

31. Section 363(c)(2) of the Bankruptcy Code governs the Court’s approval of the use 

of cash collateral and provides that a debtor-in-possession may not use cash collateral without the 

consent of the secured party or approval of the Court.  11 U.S.C. § 363(c)(2).  By obtaining approval 

from the Court to use cash collateral, however, a debtor can continue to operate its business and 

maintain and enhance the value of its lender’s collateral.  See, e.g., In re Constable Plaza Assocs., 

L.P., 125 B.R. 98, 105 (Bankr. S.D.N.Y. 1991); In re T.H.B. Corp., 85 B.R. 192, 195 (Bankr. D. 

Mass. 1988). 

 
7  At times the Manager directly incurs expenses on behalf of the Debtor and at other times the Manager incurs 

expenses in the name of the Debtor.  All such expenses are paid from funds provided by the Debtor.  For ease of 
review and simplicity, the Budget does not differentiate between such expenses or the payment of such expenses.  
Moreover, the Budget does not include, as set forth more fully in the Cash Management Motion, the 
$15,013,307.80 the majority of which the Debtor believes is being held within subaccounts in the Cash 
Management Account which the Debtor does not have visibility into because the Prepetition Secured Parties 
terminated the Debtor’s login credentials.  
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32. The Debtor seeks to use cash collateral, as set forth in the Budget, to operate its 

business.  Specifically, the Debtor requires the cash collateral to permit it to fund operating 

expenses, preserve and protect its assets, and to generally and otherwise pay obligations critical to 

the continued operation of its business. 

33. The Debtor will require the use of cash collateral to fund, among other things, 

amounts owed under the Management Services Agreement to its Manager, which, in turn, are used 

to pay the employees, utilities, vendors and other contract counterparties, all of which are critical 

to the Debtor’s ability to maintain its status as a going-concern.  If the Debtor is unable to make 

these payments, it will undoubtedly lose critical counterparties, including the Railroad Contract 

Counterparties, which will have a detrimental affect on the value of the Debtor’s assets—to the 

detriment of all stakeholders.  It is indisputable the Debtor’s value as a going-concern is far greater 

than the liquidation value of its assets. 

34. Without authorization from the Court to immediately use cash collateral to fund the 

amounts reflected in the Budget, which amounts are the bare-minimum required to permit the 

Debtor to sustain its operations, the Debtor will be forced to cease operations and will be unable to 

preserve the value of its estate for the benefit of its creditors and parties-in-interest. 

35. It is well established that a Bankruptcy Court, where possible, should resolve issues 

in favor of preserving the business of the debtor as a going concern: 

A debtor, attempting to reorganize a business under Chapter 11, clearly has a compelling 
need to use cash collateral in its efforts to rebuild. Without the availability of cash to meet 
daily operating expenses such as rent, payroll, utilities etc., the congressional policy 
favoring rehabilitation over economic failure would be frustrated. 
 

Chrysler Credit Corp. v. Ruggiere (In re George Ruggiere Chrysler-Plymouth, Inc.), 727 F.2d 

1017, 1019 (11th Cir. 1984); see also In re Triplett, 87 B.R. 25, 27 (Bankr W.D. Tex. 1988) (Cash 

collateral may be used “for the general benefit of the estate and need not be exclusively devoted to 
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the protection of the creditor or the collateral.”).  Accordingly, to avoid immediate and irreparable 

harm, the Debtor requires the immediate use of cash collateral for the payment of necessary 

business expenses and to continue to operate its business during the period governed by the Interim 

Order. 

B. The Court Should Find that the Prepetition Secured Parties are Adequately 
Protected 

36. Section 363(e) of the Bankruptcy Code provides that upon request of an entity that 

has an interest in property to be used by a debtor, the court shall prohibit or condition such use as 

is necessary to provide “adequate protection” of such interest.  11 U.S.C. § 363(e).  The Bankruptcy 

Code does not explicitly define “adequate protection,” but does provide a non-exclusive list of the 

means by which a debtor may provide adequate protection.  See 11 U.S.C. § 361(c). 

37. What constitutes adequate protection must be evaluated on a case-by-case basis.  See 

Resolution Trust Corp. v. Swedeland Dev. Grp. Inc. (In re Swedeland Dev. Grp. Inc.), 16 F.3d 552, 

564 (3d Cir. 1994) (citing MBank Dallas, N.A. v. O’Connor (In re O’Connor), 808 F.2d 1393, 

1396-97 (10th Cir. 1987)); Martin v. Prod. Credit Ass’n of Fargo, N.D. (In re Martin), 761 F.2d 

472, 474 (8th Cir. 1985).  Adequate protection is mean to ensure that the secured lender receives 

the value for which it originally bargained.  See In re Mosello, 195 B.R. 277, 288 (Bankr. S.D.N.Y. 

1996) (citing In re Swedeland Dev. Grp. Inc., 16 F.3d at 564) (“The purpose of ‘adequate 

protection’ for a creditor ‘is to insure that the creditor receives the value for which he bargained 

prebankruptcy’”).  Courts have noted that “[t]he essence of adequate protection is the assurance of 

the maintenance and continued recoverability of the lien value during the interim between the filing 

. . . and the confirmation.”  In re Arriens, 25 B.R. 79, 81 (Bankr. D. Or. 1982); In re O.P. Held, 

Inc., 74 B.R. 777, 782 (Bankr. N.D.N.Y. 1987).  The focus of the requirement is to protect a secured 

creditor from diminution in value during the use period.  See In re 495 Cent. Park Ave. Corp., 136 
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B.R. 626, 631 (Bankr. S.D.N.Y. 1992); In re Beker Indus. Corp., 58 B.R. 725, 736 (Bankr. S.D.N.Y. 

1986); In re Ledgemere Land Corp., 116 B.R. 338, 343 (Bankr. D. Mass. 1990); In re Kain, 86 B.R. 

506, 513 (Bankr. W.D. Mich. 1988). 

38. The payments in the Budget are necessary to preserve the value of the Prepetition 

Secured Parties’ collateral.  Without such payments, the Debtor will be forced to liquidate—

destroying the value of the Debtor’s business operations and assets.  If the Debtor’s are forced to 

cease operating, the Prepetition Secured Parties’ collateral will lose significant value.  Payments 

necessary to preserve the value of the Prepetition Secured Parties’ collateral constitute adequate 

protection payments.  See, e.g., In re 5028 Wisconsin Ave. Assocs. Ltd. P’ship, 167 B.R. 699, 706 

(Bankr D.C. 1994) (“Usually adequate protection can be accorded the mortgagee by devoting the 

rents to the necessary cost of operating and preserving the building so as to continue generating 

rents.”) (internal citation omitted));  see also In re Morning Star Ranch, 64 B.R. 818, 822 (Bankr. 

D. Colo. 1986) (analogizing secured party’s request for temporary restraining order to stop use of 

rents generated in debtor’s hotel operation as request to prohibit use of cash collateral and 

concluding debtor was entitled to use, with supervision income generated by property to pay 

operating expenses including “costs of utilities, telephone service, laundry service, maid service, 

cleaning service, groundskeeping, supplies and the cost of employees . . . .”). 

39. “[I]n determining whether a secured creditor’s interest is adequately protected, most 

courts engage in an analysis of the property’s ‘equity cushion’—the value of the property after 

deducting the claim of the creditor seeking relief from the automatic stay and all senior claims.”  

Mendoza v. Temple-Inland Mortg. Corp. (Matter of Mendoza), 111 F.3d 1264, 1272 (5th Cir. 1997) 

(quoting In re Indian Palms Assoc., Ltd., 61 F.3d 197, 207 (3d Cir. 1995)) (internal citation 

omitted).  Case law is nearly uniform in finding that an equity cushion greater than 20% constitutes 

adequate protection.  See, e.g., In re Knight Energy Corp., Nos. 09-32163, 09-32165, 2009 Bankr. 
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LEXIS 1841, at *3 (Bankr. N.D. Tex. June 26, 2009) (applying the 20% equity cushion test to 

determine whether the secured lender was adequately protected). 

40. Here, the Debtor has far greater than the 20% equity cushion courts routinely find 

suffices as adequate protection.  As discussed above, the Valuation Report reflects a value, after 

taking into account certain deductions, of $200,000,000, which results in an equity cushion that is 

well over $50 million in excess of the indebtedness owing to the Prepetition Secured Parties under 

the Loan Agreement, which represents an equity cushion in excess of 35%.  Moreover, this equity 

cushion in excess of 35% does not account for the substantial funds in the Debtors’ various bank 

accounts. 

41. Furthermore, as also discussed above, the revenue generated from the Portfolio was 

more than sufficient to service the indebtedness owing to the Prepetition Secured Parties—it was 

the Prepetition Secured Parties’ unreasonable, value-destructive decision to starve the Debtor of 

liquidity by withholding excess cash, not the Debtor’s failure to make timely payments, that 

necessitated the filing of this Chapter 11 Case. 

42. Accordingly, the Debtor submits there is ample support for the Court to find that the 

Prepetition Secured Parties interests are adequately protected. 

C. The Requirements of Bankruptcy Rules 4001(b)(2) and 6003(b) Have Been 
Satisfied 

43. Pursuant to Bankruptcy Rule 4001(b)(2), a minimum of 14 days’ notice is required 

before a final hearing on the Motion take place.  The same rule, however, also provides that the 

Court “may conduct a preliminary hearing before such 14-day period expires, but the court may 

authorize the use of only that amount of cash collateral as is necessary to avoid immediate and 

irreparable harm to the estate pending a final hearing.”  Fed. R. Bankr. P. 4001(b)(2). 
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44. In addition, Bankruptcy Rule 6003(b) provides that, “[e]xcept to the extent that relief 

is necessary to avoid immediate and irreparable harm, the court shall not, within 21 days after the 

filing of the petition,” grant relief upon “a motion to use, sell, lease, or otherwise incur an obligation 

regarding the property of the estate.”  Fed. R. Bankr. P. 6003(b). 

45. As set forth above, the Debtor has an immediate and urgent need to use cash 

collateral consistent with the Budget.  Absent the use of cash collateral, the Debtor will not be able 

to meet its working capital and liquidity needs, and its estate and creditors will suffer immediate 

and irreparable harm.  Accordingly, the Debtor submits that the requirements of Bankruptcy Rules 

4001(b)(2) and 6003(b) have been satisfied. 

D. Request for Final Hearing 

46. Pursuant to Bankruptcy Rule 4001(b)(2), the Debtor requests the Court schedule a 

final hearing on the Motion. 

47. The Debtor requests that they be authorized to serve a copy of the signed Interim 

Order, which fixes the time and date for the filing of objections, if any, by electronic mail, where 

possible, and otherwise by first class mail upon the Notice Parties listed below. 

NOTICE 

48. The Debtor has served notice of the Motion via electronic mail, where available, or 

overnight mail on (a) the Office of the United States Trustee; (b) counsel to the Prepetition Lender, 

the Servicer, and the Special Servicer; (c) all known creditors holding secured claims against the 

Debtor’s estate; (d) those creditors holding the largest 20 unsecured claims against the Debtor’s 

estate; (e) the Internal Revenue Service; (f) the state attorneys general for the states in which the 

Debtor conducts business and (g) all parties that have requested or that are required to receive notice 

pursuant to Bankruptcy Rule 2002.  The Debtor submits that, under the circumstances, no other or 

further notice is required. 
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49. A copy of this Motion is available on (a) the Court’s website, at www.ksb.us.gov, 

and (b) the website maintained by the Debtor’s proposed Claims and Noticing Agent, Kroll 

Restructuring Administration LLC, at https://cases.ra.kroll.com/lodgingenterprises/. 

[Remainder of this page left intentionally blank.]  
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WHEREFORE, the Debtor respectfully requests that the Court grant the relief requested 

herein and such other and further relief as is just and proper. 

 

Dated: June 26, 2024  Respectfully submitted,  
 
 

/s/ Jonathan A. Margolies  
Jonathan A. Margolies 
SIEGFRIED & BINGHAM, P.C. 
(MO #30770, KS Fed #70693) 
2323 Grand Boulevard, Ste. 1000 
Kansas City, MO 64108 
Telephone: (816) 421-4460 
Email: jmargolies@sb-kc.com 

Timothy A. (“Tad”) Davidson II (pro hac vice pending) 
(Texas Bar No. 24012503) 
Brandon Bell (pro hac vice pending) 
(Texas Bar No. 24127019) 
Kaleb Bailey (pro hac vice pending) 
(Texas Bar No. 24136717) 
HUNTON ANDREWS KURTH LLP 
600 Travis Street, Suite 4200 
Houston, TX 77002 
Telephone:  (713) 220-4200 
Email: taddavidson@HuntonAK.com 
 bbell@HuntonAK.com 
 kbailey@HuntonAK.com 
 
- and - 
 
Jason W. Harbour (pro hac vice pending) 
(Virginia Bar No. 68220) 
HUNTON ANDREWS KURTH LLP 
Riverfront Plaza, East Tower 
951 East Byrd Street 
Richmond, Virginia 23219 
Telephone: (804) 788-8200 
Email: jharbour@HuntonAK.  

 
 

Proposed Co-Counsel to the Debtor and Debtor-in-Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF KANSAS (TOPEKA) 

 
 
In re: 
 
LODGING ENTERPRISES, LLC, 
 

Debtor.1 

§ 
§ 
§ 
§ 
§ 
§ 

 
Chapter 11 
 
Case No. 24-40423 
 
 

 
INTERIM ORDER (I) AUTHORIZING THE DEBTOR TO USE CASH COLLATERAL, 

(II) DETERMINING ADEQUATE PROTECTION AND GRANTING RELATED 
RELIEF, AND (III) SCHEDULING A FINAL HEARING 

 
 Upon the motion (the “Motion”)2 of the above-captioned debtor and debtor-in-possession 

(collectively, the “Debtors”) for entry of an order, pursuant to sections 105, 361, and 363 of the 

Bankruptcy Code and Bankruptcy Rule 4001, authorizing the Debtor to use cash collateral, 

determining adequate protection, and granting related relief; the Court finds that: (a) it has 

jurisdiction over the matters raised in the Motion pursuant to 28 U.S.C. §§ 157 and 1334(b); (b) 

this is a core proceeding pursuant to 28 U.S.C. § 157(b)(2); (c) the relief requested in the Motion 

is in the best interest of the Debtors, their estates and creditors, and is necessary to prevent 

immediate and irreparable harm; (d) notice of the Motion and the hearing thereon (the “Interim 

Hearing”) has been given via electronic mail, to the extent possible, or overnight mail to (i) the 

U.S. Trustee, (ii) counsel for the Prepetition Secured Parties (iii) all known creditors holding 

secured claims against the Debtors’ estates, (iv) those creditors holding the 20 largest unsecured 

claims against the Debtor’s estate, (v) the Internal Revenue Service, (vi) the states attorneys 

general for the states in which the Debtor conducts business; and (viii) all parties that have 

requested or that are required to receive notice pursuant to Bankruptcy Rule 2002; (e) the interest 

 
1  The last four digits of the Debtor’s federal tax identification number are 9343.  The Debtor’s primary mailing 

address is 8535 East 21st St. N., Suite 250, Wichita, KS 67206. 
2  Capitalized terms used, but not otherwise defined herein, have the meaning assigned in the Motion. 
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of the Prepetition Lender is adequately protected by an equity cushion in excess of 20%; and (f) 

based on the Motion, the First Day Declaration, and the record established at the Interim Hearing 

and after due deliberation thereon, good and sufficient cause exists for the granting of the relief as 

set forth herein.  Therefore, 

 IT IS HEREBY ORDERED THAT: 
 

1. The relief requested in the Motion is hereby GRANTED on an interim basis. 

2. Any objections to the Motion with respect to the entry of this Interim Order that 

have not been withdrawn, waived or settled and all reservations of rights included therein, are 

hereby denied and overruled with prejudice in all respects. 

3. A final hearing on the relief requested in the Motion shall be held on _______, 

2024, at __:___ _.m. (prevailing Central Time) (the “Final Hearing”).  Any party in interest 

objecting to the relief sought at the shall file written objections no later than on _______, 2024, at 

__:___ _.m. (prevailing Central Time) (the “Objection Deadline”).  Any such objection must be: 

(a) filed with the Court; and (b) actually received by: (i) the Office of the United States Trustee; 

(ii) proposed counsel to the Debtor, Hunton Andrews Kurth, LLP, 600 Travis St., Ste. 4200, 

Houston, Texas 77002, Attn: Timothy A. (“Tad”) Davidson II, email: tdavison@Huntonak.com, 

Hunton Andrews Kurth LLP, Riverfront Plaza, East Tower, 951 East Byrd Street, Richmond, 

Virginia 23219, Attn: Jason W. Harbour, email jharbour@HuntonAK.com, Segfried & Bingham, 

P.C., 2323 Grand Boulevard, Ste. 1000, Kansas City, MO 64108, Attn: Jonathan A. Margolies, 

email: jmargolies@sb-kc.com; (iii) counsel to the Prepetition Secured Parties; and (iv) counsel for 

any official committee appointed in this Chapter 11 Case, on or before the Objection Deadline. 

4. The Debtor shall file a proposed form of final order granting the relief sought in the 

Motion on a final basis, no later than seven days prior to the Final Hearing. 
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5. The Debtor is authorized to use cash collateral from the Petition Date until the Final 

Hearing consistent with the expenditures identified on the Budget attached hereto as Exhibit 1.  

The Prepetition Secured Parties are ordered to release cash collateral to the Debtor in an amount 

sufficient to cover the expenditures identified on the Budget.  This requirement includes the 

Prepetition Secured Parties timely releasing cash collateral to allow the Debtor to fund July 5th 

payroll. 

6. The Debtor shall provide to the Office of the United States Trustee, counsel to the 

Prepetition Secured Parties, and counsel to any official committees appointed in these cases, upon 

written request, a report of actual receipts and disbursements for the prior week compared to the 

Budget on a weekly basis. 

7. The Prepetition Secured Parties are ordered to provide the Debtor, and its advisors, 

access to the bank accounts, including by providing or restoring login credentials associated with 

such accounts, identified on the list attached hereto as Exhibit 2 (the “Bank Accounts”) to permit 

the Debtor to monitor and otherwise view balances and activity in such accounts.  The Prepetition 

Secured Parties are further ordered, to the extent necessary, to release funds from the Bank 

Accounts sufficient for the Debtor to satisfy the expenditures identified on the Budget. 

8. Nothing in this Interim Order or the Motion shall be construed as prejudicing the 

rights of the Debtor to dispute or contest whether the Prepetition Secured Parties have a valid 

perfected security interest in the cash collateral or any other assets of the Debtor. 

9. The Debtor is authorized and empowered to take all actions necessary to implement 

the relief granted in this Interim Order. 

10. Within three business days of the entry of this Interim Order, the Debtor shall serve 

a copy of this Interim Order, thereby providing notice of the Final Hearing, on (a) the Office of 
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the United States Trustee; (b) counsel to the Prepetition Secured Parties; (c) those creditors holding 

the 20 largest unsecured claims against the Debtors’ estate; (d) the Internal Revenue Service, (e) 

the state attorneys general for the states in which the Debtor conducts business, and (f) all parties 

that have requested or that are required to receive notice pursuant to Bankruptcy Rule 2002. 

11. A reply to any timely filed and served objection may be filed with the Court and 

served on or before 12:00 p.m. (prevailing Eastern Time) on the day that is at least two business 

days before the a final hearing on the Motion. 

12. Notwithstanding any Bankruptcy Rule (including, but not limited to, Bankruptcy 

Rule 6004(h)) or Local Bankruptcy Rule that might otherwise delay the effectiveness of this Order, 

the terms and conditions of this Order shall be immediately effective and enforceable upon its 

entry. 

13. This Court shall retain exclusive jurisdiction over any and all matters arising from 

or related to the implementation or interpretation of this Interim Order. 

Signed: [●], 2024 
             Topeka, Kansas 

____________________________________ 
UNITED STATES BANKRUPTCY JUDGE 
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Lodging Enterprises, LLC

Cash Flow Budget
Month Ended Month Ended Month Ended

Wednesday, July 31, 2024 Saturday, August 31, 2024 Monday, September 30, 2024 Total

($'s) ($'s) ($'s) ($'s)

CASH INFLOW

Room Receipts 5,689,418                                        5,535,654                                   5,291,899                                               16,516,971        

Food and Beverage Receipts 1,326,337                                        1,190,048                                   1,141,374                                               3,657,759           

Transportation & Other Receipts 363,253                                           363,278                                      357,884                                                  1,084,415           

Sales Tax Collected 494,802                                           466,510                                      445,113                                                  1,406,425           

Employee Tips Collected 126,461                                           111,939                                      107,181                                                  345,581              

July 1, 2024 Cash, Including to Fund Payroll 1,500,000                                        ‐                                               ‐                                                           1,500,000           

CASH INFLOW FROM OPERATIONS 9,500,271                                        7,667,429                                   7,343,451                                               24,511,151        

CASH OUTFLOW

Room Expenditures 2,167,179                                        1,561,982                                   1,508,082                                               5,237,243           

Food and Beverage Expenditures 1,434,650                                        1,023,441                                   981,582                                                  3,439,673           

Transportation & Other  228,263                                           228,263                                      222,216                                                  678,742              

Administrative & General 1,482,256                                        1,187,831                                   1,191,860                                               3,861,947           

Information & Technology 134,541                                           134,541                                      134,541                                                  403,623              

Sales & Marketing 14,430                                              15,330                                         15,510                                                     45,270                

Franchise 120,931                                           116,356                                      201,794                                                  439,081              

Property Maintenance 539,227                                           534,173                                      533,909                                                  1,607,309           

Utilities 379,000                                           403,200                                      356,600                                                  1,138,800           

Workers Compensation Insurance 45,314                                              45,314                                         ‐                                                           90,628                

Lease payments 57,378                                              57,378                                         57,481                                                     172,237              

Sales Tax Paid ‐                                                    494,802                                      466,510                                                  961,312              

Employee Tips Paid 63,231                                              111,939                                      107,181                                                  282,351              

Critical Vendors 136,930                                           824,999                                      ‐                                                           961,929              

Health, Safety and Environmental 132,000                                           ‐                                               ‐                                                           132,000              

July 2024 Reimbursement 1,500,000                                        ‐                                               ‐                                                           1,500,000           

CASH OUTFLOW FROM OPERATIONS 8,435,330                                        6,739,549                                   5,777,266                                               ‐             20,952,145        

NET CASH FLOW FROM OPERATIONS 1,064,942                                        927,880                                      1,566,185                                               ‐             3,559,007          

Professional Fees  ‐                                                    835,000                                      735,000                                                  1,570,000           

Portfolio Improvements 20,000                                              546,335                                      860,668                                                  1,427,003           

TOTAL NET CASH FLOW 1,044,942                                        (453,455)                                     (29,483)                                                   562,004              

CASH BALANCE AT START OF PERIOD 494,733                                           1,539,675                                   1,086,220                                               494,733              

CASH BALANCE AT END OF PERIOD 1,539,675                                        1,086,220                                   1,056,737                                               1,056,737          

Beginning WF Cash Management Clearing Accounts 6,267,302                                        6,267,302                                   6,267,302                                               6,267,302          

July 1, 2024 Cash, Including  to Fund Payroll (1,500,000)                                       ‐                                               ‐                                                           (1,500,000)         

July 2024 Reimbursement of Above Use 1,500,000                                        ‐                                               ‐                                                           1,500,000           

Ending WF Cash Management Clearing Accounts 6,267,302                                        6,267,302                                   6,267,302                                               6,267,302           

Case 24-40423    Doc# 14    Filed 06/26/24    Page 25 of 89



 

 

Exhibit 2 

(Bank Accounts)  

Case 24-40423    Doc# 14    Filed 06/26/24    Page 26 of 89



2 

Account Holder Bank Name Account Type Ending of Account # 
Lodging Enterprises 

LLC 
PNC Bank Clearing Account 1812 

Lodging Enterprises 
LLC 

PNC Bank Clearing Account 1839 

Lodging Enterprises 
LLC 

PNC Bank Clearing Account 1847 

Lodging Enterprises 
LLC 

PNC Bank Deposit Account 4802 

Lodging Enterprises 
LLC 

INTRUST Bank Operations Account 9341 

Lodging Enterprises 
LLC 

Wells Fargo Bank Cash Management 
Account 

0248 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 5940 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 5957 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 9139 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 0695 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 3037 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 2841 

Lodging Enterprises 
LLC 

Wells Fargo Bank Deposit Account 5368 

Lodging Enterprises 
LLC 

US Bank Deposit Account 0273 

Lodging Enterprises 
LLC 

US Bank Deposit Account 2615 

Lodging Enterprises 
LLC 

US Bank Deposit Account 9941 

Lodging Enterprises 
LLC 

Security State Bank Deposit Account 0636 

Lodging Enterprises 
LLC 

Platte Valley Bank Deposit Account 3240 

Lodging Enterprises 
LLC 

The Eastern 
Colorado Bank 

Deposit Account 2563 

Lodging Enterprises 
LLC 

Foothills Bank Deposit Account 0021 

Lodging Enterprises 
LLC 

Bank of The San 
Juans 

Deposit Account 7630 

Lodging Enterprises 
LLC 

Citizens State Bank Deposit Account 3597 
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Lodging Enterprises 
LLC 

Everyone’s Federal 
Credit Union 

Deposit Account 8164 

Lodging Enterprises 
LLC 

First Interstate Bank Deposit Account 0741 

Lodging Enterprises 
LLC 

Prosperity Bank Deposit Account 4333 

Lodging Enterprises 
LLC 

Desert Community 
Bank / Flagstar 

Bank 

Deposit Account 6701 

Lodging Enterprises 
LLC 

West Texas National 
Bank 

Deposit Account 4613 

Lodging Enterprises 
LLC 

West Texas National 
Bank 

Deposit Account 7388 

Lodging Enterprises 
LLC 

Banner Bank Deposit Account 9611 

Lodging Enterprises 
LLC 

M&T Bank Deposit Account 1295 

Lodging Enterprises 
LLC 

First National Bank Deposit Account 5109 

Lodging Enterprises 
LLC 

The Rawlins 
National Bank 

Deposit Account 9012 

Lodging Enterprises 
LLC 

Midstates Bank Deposit Account 8852 

Lodging Enterprises 
LLC 

RVR Bank Deposit Account 9871 

Lodging Enterprises 
LLC 

Points West 
Community Bank 

Deposit Account 4095 

Lodging Enterprises 
LLC 

First Citizens Bank Deposit Account 4809 

Lodging Enterprises 
LLC 

BancFirst Deposit Account 0202 

Lodging Enterprises 
LLC 

Eagle Bank Deposit Account 1973 

Lodging Enterprises 
LLC 

Central Bank Deposit Account 7378 

Lodging Enterprises 
LLC 

First Tennessee 
Bank 

Deposit Account 9415 

Lodging Enterprises 
LLC 

City State Bank Deposit Account 4702 
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CBRE Publications 

H2 2023 CBRE Cap Rate Survey 

Discount Rate Overall Cap Rate Terminal Cap Rate

Source/Type Average Average Average

RealtyRates: 1st Qtr. 2024

Lodging 8.97% - 17.18% 12.99% 6.29% - 16.35% 10.85% -

Full Service 8.97% - 15.02% 13.16% 6.29% - 13.89% 10.83% -

Limited Service 9.38% - 17.18% 13.15% 6.93% - 16.35% 11.01% -

Golf/Gaming/Resort 9.05% - 16.29% 12.21% 6.85% - 15.30% 10.08% -

PWC: 1st Qtr. 2024

Luxury 7.00% - 12.00% 9.69% 4.50% - 10.00% 8.00% 6.00% - 10.00% 8.09%

Full Service 4.50% - 12.00% 9.95% 7.00% - 10.50% 8.70% 6.00% - 10.50% 8.68%

Limited Service 11.00% - 15.00% 12.50% 9.00% - 12.00% 10.38% 9.00% - 12.50% 10.88%

Select Service 9.00% - 15.00% 11.44% 8.00% - 10.00% 9.00% 8.00% - 11.50% 9.56%

Compiled by: CBRE

Range Range Range
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