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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
  
In re: Chapter 11 (Subchapter V) 
  
K. Heeps HoldCo, LLC, et al.,1 Case No. 26-11505 (KBO) 
  

Debtors. (Jointly Administered) 
  

Hearing Date: October 27, 2026 at 10:00 a.m. (ET) 
Objection Deadline: October 15, 2026 at 4:00 p.m. (ET) 

 
DEBTORS’ MOTION FOR A DETERMINATION THAT  

THE CO-PACKER AGREEMENTS EXPIRED, OR IN THE ALTERNATIVE,  
TO REJECT THE CO-PACKER AGREEMENTS NUNC PRO TUNC 

 
The above-captioned debtors and debtors in possession (collectively, the “Debtors”) seek 

entry of an order, substantially in the form attached hereto as Exhibit A, (i) determining that each 

of the Co-Packer Agreements (as defined below) expired by their own terms before the Petition 

Date (as defined below) and, therefore, are not executory contracts subject to section 365 of the 

Bankruptcy Code, or (ii) solely in the alternative, if and to the extent the Court determines that any 

of the Co-Packer Agreements are executory, authorizing the Debtors to reject the Co-Packer 

Agreements nunc pro tunc to the Petition Date.2  In support of this motion (this “Motion”), the 

Debtors respectfully state as follows: 

PRELIMINARY STATEMENT 

 The Debtors and Medtrition, Inc. (“Medtrition”), through their respective 

predecessors in interest, documented their co-packing relationship through a series of short-term, 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

numbers are: K. Heeps HoldCo, LLC (6064); and K. Heeps, LLC (5618). The Debtors’ service address is 5239 
Tilghman Street, Allentown, PA 18104. 

 
2 For the avoidance of doubt, the Debtors’ alternative request for rejection is not an admission that any of the Co-

Packer Agreements were valid, binding, timely renewed, in effect as of the Petition Date, or executory, and the 
Debtors reserve all rights, claims, and defenses with respect to each of the Co-Packer Agreements. 
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fixed-term agreements executed between 2014 and 2016.  Each of the Co-Packer Agreements had 

a defined term.  None of them contained an evergreen provision.  The most recent of them, the 

2016 Co-Packer Agreement (as defined below), expired on July 1, 2017, unless Medtrition—and 

only Medtrition—elected to renew it for an additional one-year period by written notice delivered 

at least ninety days before expiration of the term.  

 Medtrition understood that requirement.  On October 26, 2020, Medtrition’s Chief 

Financial Officer sent an email to the former President of K. Heeps, Inc., James Heeps (the “2020 

Renewal Email”),  

According to our agreement, we need to renew every year by giving written notice, so I 
wanted to confirm that we are wanting to renew for another year, which would take us 
through July of 2021. Can you please confirm that you are in agreement with this? 
(Emphasis added).3 

 By Medtrition’s own admission, the 2020 Renewal Email extended the 2016 Co-

Packer Agreement only “through July of 2021”—not indefinitely.  Medtrition has produced no 

subsequent written renewal notice, and the Debtors have no record of one.  The 2016 Co-Packer 

Agreement therefore expired, consistent with its express and unambiguous terms, no later than 

July 1, 2021, more than five years before the Petition Date.  The earlier Co-Packer Agreements 

expired even sooner: each was a short-term agreement that was never renewed, and each was 

merged into and superseded by the 2016 Co-Packer Agreement.  The 2016 Powder Products 

Agreement (as defined below), which the Debtors have never seen and know of only through 

Medtrition’s assertions, likewise expired, to the extent it ever existed.  Since July 2021, the parties 

have operated on a purchase order-by-purchase order basis, as countless businesses that appear 

before this Court do in the ordinary course.  Those purchase orders and invoices do not reference 

 
3 A copy of the 2020 Renewal Email is attached hereto as Exhibit B. 
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any of the Co-Packer Agreements, and an ongoing business relationship, without more, does not 

revive an expired contract. 

 Medtrition nonetheless maintains that the Co-Packer Agreements remain in effect 

today.  On May 8, 2026, premised on that assertion, Medtrition commenced the State Court Action 

(as defined below) and obtained an ex parte temporary restraining order compelling the Debtors 

to continue producing products for Medtrition on an open-ended timetable while barring the 

Debtors from pursuing their own product line.  That injunction cost the Debtors their operating 

credit:  the Debtors’ secured lender identified the injunction as a “Material Adverse Effect” and an 

omnibus event of default under its loan documents, accelerated all of the Debtors’ indebtedness, 

and declined to make further advances under the revolving line of credit which the Debtors 

depended upon to fund operations.  Medtrition’s position is inconsistent with the plain language 

of the Co-Packer Agreements, and its actions precipitated the Debtors’ financial distress, for which 

the Debtors reserve all rights and remedies.  Medtrition cannot transform a series of fixed-term 

contracts with limited, written-notice renewal rights into a perpetual right to control its 

manufacturer. 

 Accordingly, the Debtors ask the Court to determine that each of the Co-Packer 

Agreements expired by their own terms prior to the Petition Date and, therefore, are not executory 

contracts.  Only if the Court determines that one or more of the Co-Packer Agreements did not 

expire and is executory do the Debtors seek, in the alternative, authority to reject the Co-Packer 

Agreements.  Rejection would relieve the Debtors of obligations that require them to devote almost 

all of their limited resources to producing products for Medtrition, to the detriment of the Debtors’ 

other business lines, and would allow the Debtors to pursue alternative revenue streams upon 

which their go-forward business plan depends.  In the Debtors’ business judgment, if any of the 
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Co-Packer Agreements survived as of the Petition Date, rejection is in the best interests of the 

Debtors and their estates. 

JURISDICTION AND VENUE 

 The United States Bankruptcy Court for the District of Delaware (this “Court”) has 

jurisdiction over this matter under 28 U.S.C. §§ 157 and 1334 and the Amended Standing Order 

of Reference from the United States District Court for the District of Delaware, dated February 

29, 2012.  This is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2).  Venue of these 

cases is proper in this district under 28 U.S.C. §§ 1408 and 1409. 

 Whether the Co-Packer Agreements expired by their own terms before the Petition 

Date is not a freestanding question of state law.  It is the threshold question of whether any of the 

Co-Packer Agreements is an executory contract that the Debtors may assume or reject under 

section 365 of the Bankruptcy Code. A contract that expires before the Petition Date is not 

executory, and there is nothing for the Debtors to assume or reject.  See 11 U.S.C. § 365(a).  The 

determination that the Debtors seek therefore fixes the Debtors’ rights under section 365, the 

obligations of these estates, and the treatment of any claim Medtrition may assert.4  It is a core 

proceeding that this Court may hear and determine.  28 U.S.C. §§ 157(b)(2)(A), (b)(2)(O). 

 Pursuant to rule 9013-1(f) of the Local Rules of the United States Bankruptcy Court 

for the District of Delaware (the “Local Rules”), the Debtors consent to the entry of a final 

judgment or order with respect to this Motion if it is determined that this Court, absent consent of 

 
4 Medtrition is not a creditor of the Debtors.  It is the Debtors’ customer, who owes the Debtors for their services 

and product – not the other way around.  If Medtrition were to assert a claim in these cases, that claim would 
necessarily rest on the mistaken premise that one or more of the Co-Packer Agreements was in effect as of the 
Petition Date.  If the Co-Packer Agreements expired, Medtrition can have no claim under them, and its litigation 
should be dismissed summarily. 
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the parties, cannot enter final orders or judgments consistent with Article III of the United States 

Constitution. 

 The statutory bases for the relief requested herein are sections 105(a) and 365 of 

title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”) and rule 6006 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

BACKGROUND 

A. General Background 

 On September 23, 2026 (the “Petition Date”), the Debtors filed voluntary petitions 

for relief under chapter 11 of the Bankruptcy Code.  The Debtors are each a “debtor” as defined in 

section 1182(1) of the Bankruptcy Code and have elected to proceed under Subchapter V of 

chapter 11 of the Bankruptcy Code pursuant to the Small Business Debtor Reorganization Act. 

 The Debtors are operating their businesses and managing their properties as debtors 

in possession pursuant to section 1184 of the Bankruptcy Code.  As of the date of this Motion, a 

trustee has been appointed under section 1183 of the Bankruptcy Code (the “Subchapter V 

Trustee”).  No statutory committee has been appointed.  

 The Debtors operate a food manufacturing company, serving primarily hospitals 

and long-term care facilities across the United States.  The Debtors manufacture special-purpose, 

nutrient-dense puréed meats, vegetables, fruits, desserts, and entrées in pre-portioned, visually 

appealing servings for those with dysphagia (i.e., swallowing disorders).  Founded in 1948, the 

Debtors are headquartered in Allentown, Pennsylvania and employ 77 full- and part-time 

employees, together with five temporary personnel.  Initially operated as a food service business, 

the Debtors began manufacturing purées in 1992. 

 Additional information about the Debtors, including their business operations, 

corporate and capital structure, and the events leading to the filing of these cases, is detailed in the 
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Declaration of Christopher Dias in Support of Chapter 11 Petitions and First Day Motions (the 

“First Day Declaration”), filed contemporaneously herewith and incorporated herein by reference. 

B. The Co-Packer Agreements 

 As of the Petition Date, Medtrition is the Debtors’ largest customer and the primary 

source of the Debtors’ revenue.  The parties’ business relationship dates back to 2013, when K. 

Heeps, Inc. (predecessor to Debtor K. Heeps, LLC) (the “OpCo Debtor”) agreed to allow Café 

Puree Inc. (predecessor to Medtrition) to market and sell the Debtors’ products under the brand 

name “Café Puree.” 

 The parties, through their respective predecessors in interest, documented their 

dealings in a series of short-term, fixed-term co-packing agreements, each of which is identified 

below (together with all amendments, supplements, restatements, and modifications thereto, and 

all related documents,5 collectively, the “Co-Packer Agreements”): 

• 2014 Co-Packer Agreement.  Co-Packer Agreement, dated June 1, 2014, by and 
between Café Puree Inc. and K. Heeps, Inc., relating to the manufacture and sale of 
puréed food products (the “2014 Co-Packer Agreement”); 
 

• 2015 Co-Packer Agreement.  Co-Packer Agreement, dated March 1, 2015, by and 
between Medtrition Inc. and K. Heeps, Inc., relating to the manufacture and sale of 
medical food powder products (the “2015 Co-Packer Agreement”); 

 
• 2016 Co-Packer Agreement.6  Co-Packer Agreement, dated June 29, 2016, by and 

between Café Puree Inc. and K. Heeps, Inc., under which the OpCo Debtor 
allegedly agreed to serve as the exclusive supplier and co-packer of Medtrition’s 
Café Puree product line (the “2016 Co-Packer Agreement”); and 

 
• 2016 Powder Products Agreement.  The alleged Powder Products Agreement, 

dated on or about June 29, 2016, by and between Medtrition and K. Heeps, Inc., 
relating to medical food powder products (the “2016 Powder Products 

 
5 The Co-Packer Agreements include, to the extent necessary, all related documents executed in connection 

therewith, including, without limitation, that certain Mutual Non-Disclosure Agreement, dated June 29, 2016 (the 
“Non-Disclosure Agreement”), which was expressly merged into the 2016 Co-Packer Agreement. See 2016 Co-
Packer Agreement ¶ 32.   

6  A true and correct copy of the 2016 Co-Packer Agreement is attached hereto as Exhibit C. 
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Agreement”), which the Debtors have never located and of which the Debtors are 
aware only through Medtrition’s assertions. 

 
 The 2014 and 2015 Co-Packer Agreements.  Although dated almost a year apart, 

neither the 2014 Co-Packer Agreement nor the 2015 Co-Packer Agreement was fully executed 

until June 16, 2015.  David Marks signed both agreements as President of Café Puree Inc. and 

Medtrition, and Beau Heeps signed both as President of K. Heeps, Inc.  The termination and 

renewal provisions of the 2014 Co-Packer Agreement and the 2015 Co-Packer Agreement are 

substantially similar to those of the 2016 Co-Packer Agreement quoted below.  According to the 

Debtors’ books and records, neither agreement was renewed nor extended, and each expired by its 

own terms before the Petition Date. 

 The 2016 Co-Packer Agreement.  On or about June 29, 2016, the parties, through 

their respective predecessors in interest, purportedly entered into the 2016 Co-Packer Agreement.7  

The 2016 Co-Packer Agreement ran for a one-year term ending July 1, 2017, renewable only at 

Medtrition’s option upon written notice delivered at least ninety days before expiration.  Section 

2 of the 2016 Co-Packer Agreement provides: 

The term of this Agreement shall commence as of the date of this 
Agreement and shall continue in full force and effect until July 1, 
2017 (the “Term”). This Agreement may, at the option of Cafe 
Puree, Inc., be renewed for an additional one (1) year period, and 
successive one (1) year periods thereafter, by providing written 
notice to Co-Packer of such election to renew at least ninety (90) 
days prior to expiration of the Term or any renewal term thereof. 

 Section 32 of the 2016 Co-Packer Agreement provides that the agreement “merges 

and supersedes all prior agreements, understandings, and representations” relating to its subject 

 
7 Unlike the 2014 Co-Packer Agreement and the 2015 Co-Packer Agreement, which Beau Heeps signed as 

President of K. Heeps, Inc., the 2016 Co-Packer Agreement was signed by James Heeps, the former President of 
K. Heeps, Inc.  Beau Heeps has served as President of K. Heeps, Inc. since 2008.  The Debtors had no record of 
the 2016 Co-Packer Agreement before Medtrition brought it to the attention of the Debtors’ management team 
after commencing the State Court Action. 
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matter.  Section 13(b) contains a non-compete provision (the “Non-Compete”), which provides 

that the OpCo Debtor “shall not, directly or indirectly, engage in the business of producing, 

distributing, purchasing, or selling, or otherwise dealing in, any products, goods, or merchandise 

that cannot be differentiated from the Product by taste or formula evaluation in any part of the 

United States, except pursuant to this Agreement.”  The Non-Compete remains in effect only (i) 

during the initial term, (ii) during any renewal term, and (iii) for one year following termination.  

Section 33 provides that Pennsylvania law governs. 

 Medtrition asserts in the State Court Action that it renewed the 2016 Co-Packer 

Agreement by written notice in 2017 and 2018.8  On October 26, 2020, Medtrition’s Chief 

Financial Officer, Trey Little, sent James Heeps the 2020 Renewal Email, which acknowledged 

that renewal requires annual written notice and sought renewal only “through July of 2021.”9  

Medtrition does not allege that it sent any renewal notice after the 2020 Renewal Email, and the 

parties had no discussion of the 2016 Co-Packer Agreement after that email. 

 The 2016 Powder Products Agreement.  Medtrition has asserted that the parties 

also entered into the 2016 Powder Products Agreement.10  The Debtors have no copy or record of 

the 2016 Powder Products Agreement, and Medtrition has not produced one.  To the extent it 

exists, the Debtors believe that the 2016 Powder Products Agreement – like each of the other Co-

 
8 The Debtors have no record of the 2017 or 2018 renewal notices that Medtrition claims exist, and Medtrition has 

not produced them. 

9 The 2020 Renewal Email does not identify the “agreement” to which it refers.  Medtrition is expected to claim 
that it refers to the 2016 Co-Packer Agreement, but that inference is by no means clear from the email.  Further, 
the 2020 Renewal Email does not comply with Section 30 of the 2016 Co-Packer Agreement, which requires that 
notice be provided only by personal delivery or U.S. Mail to a physical address. 

10 Medtrition asserts the 2016 Powder Products Agreement exists according to the Plaintiff Medtrition, Inc.’s 
Objections and Responses to K. Heeps, LLC’s First Set of Interrogatories in the State Court Action.  
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Packer Agreements – was a fixed-term agreement that expired by its own terms before the Petition 

Date. 

C. The Parties’ Relationship After the Co-Packer Agreements Expired 

 Since July 2021, the parties have operated on a purchase order-by-purchase order 

basis.  The purchase orders and invoices do not refer to any of the Co-Packer Agreements or to 

any other agreement governing the parties’ relationship.  No new co-packer agreement has been 

executed since 2016. 

 On or about May 15, 2024, in response to the Debtors’ request for a price increase, 

Medtrition advised the Debtors’ management team that Medtrition believed it could stop working 

with the Debtors at any time.  Medtrition also led the Debtors’ management team to understand 

that Medtrition was searching for a replacement co-packer. 

 The Debtors’ management team therefore decided to develop their own product 

line to reduce the risk presented by the Debtors’ overdependence on Medtrition.  Diversifying the 

Debtors’ revenue streams is a critical strategic initiative to support the Debtors’ long-term viability 

and reduce their reliance on a single customer.  The Debtors subsequently commenced production 

of “Eatsential” products, their own unique line of puréed food products.11 

 On or about April 28, 2026, the Debtors informed Medtrition that the Debtors 

would be winding down the parties’ relationship.  At Medtrition’s request, on April 29, 2026 (the 

“April 2026 Call”), members of the Debtors’ management team held a video call with Medtrition.  

On this call, which Medtrition recorded, Medtrition’s representatives acknowledged that the 

 
11 U.S. Patent No. 5,322,705 was filed in 1992 and issued to James Heeps on June 21, 1994 (expired 2012), covering 

the process for making a cooked, puréed food product.  The Debtors developed their manufacturing process years 
before their relationship with Medtrition began and do not believe that any Medtrition trade secret is used to make 
Eatsential products.  The Debtors reserve their rights to commence a declaratory judgment action against 
Medtrition to resolve this issue. 
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Debtors had a right to sell their own product line but requested that the Debtors provide Medtrition 

with a transition period longer than the Debtors’ proposed 60-day timeline.  At no time during the 

call did Medtrition’s representatives reference the existence of a contract between the parties or 

any restriction on competition. 

D. The State Court Action 

 Despite Medtrition’s representations, nine days after the April 2026 Call and 

without any prior notice, on May 8, 2026, Medtrition filed a verified complaint in the Lancaster 

County Court of Common Pleas (the “State Court”) commencing the case captioned Medtrition, 

Inc. v. K. Heeps, Inc., et al., Case No. 26-03265 (the “State Court Action”).  Medtrition’s verified 

complaint asserts claims for, among other things, breach of the 2016 Co-Packer Agreement, 

misappropriation of trade secrets, tortious interference, and unfair competition.  

 Simultaneously, Medtrition filed an ex parte Petition for Temporary Restraining 

Order and Preliminary Injunction.  On May 8, 2026, the same day the State Court Action was filed, 

the State Court entered an ex parte temporary restraining order (the “TRO”) barring the Debtors 

from “manufacturing, producing, packaging, distributing, selling, marketing, advertising, or 

promoting any products under the Eatsential brand name or any other brand that compete with, 

imitate, or are substantially similar to Medtrition’s Café Puree products.”  The TRO also enjoined 

the Debtors from “discontinuing manufacturing and packaging of Medtrition’s Café Puree 

products until a reasonable transition can take place,” and directed that “[t]he status quo as set 

forth in the contracts between Medtrition and Heeps shall be maintained until the parties’ rights 

are finally determined.” 

 A hearing on Medtrition’s request for a preliminary injunction was scheduled for 

May 13, 2026, two days after the Debtors were served with the ex parte TRO on the afternoon of 

May 11, 2026.  Beau Heeps, the President of the OpCo Debtor, was out of the country at the time 
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of the hearing, and counsel for the Debtors, who had been retained less than 24 hours before the 

hearing, requested a two-day continuance.  The State Court denied the request, and the hearing 

proceeded on May 13, 2026.  Had Beau Heeps attended the hearing, he would have rebutted critical 

evidence on which Medtrition relied. 

 On May 14, 2026, the State Court entered an order keeping the TRO in effect (the 

“Preliminary Injunction”).  The State Court issued no opinion or findings of fact; it entered a one-

page order continuing the TRO.  As a result, the Debtors have been required to continue 

manufacturing products for Medtrition without the ability to manufacture and sell their own 

product line.  The Superior Court of Pennsylvania denied a stay pending appeal on July 10, 2026, 

and the State Court denied reconsideration on July 29, 2026.  Appeals of the interlocutory orders 

were pending as of the Petition Date.  

 On September 23, 2026, the OpCo Debtor removed the State Court Action to the 

United States District Court for the Eastern District of Pennsylvania, Civil Action No. 5:26-cv-

07361 (the “Federal Action”), by filing a Notice of Removal pursuant to 28 U.S.C. § 1452(a) and 

Bankruptcy Rule 9027.  On September 24, 2026, the OpCo Debtor filed a Motion to Transfer 

Venue [Federal Action, Docket No. 6] seeking to transfer the Federal Action to the United States 

District Court for the District of Delaware pursuant to 28 U.S.C. § 1412 and Bankruptcy Rule 

9027. 

 The Debtors maintain, and have argued in the State Court Action, that Medtrition’s 

claims lack merit.  The Debtors’ product line is materially different in both formula and flavor 

from any of Medtrition’s products and was developed using the Debtors’ substantial 

manufacturing expertise, which predated the parties’ relationship.  Accordingly, even if any of the 

Co-Packer Agreements were in effect (none were) the Non-Compete does not cover the Debtors’ 
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Eatsential product line.  The Debtors reserve all rights to commence an adversary proceeding 

seeking a determination that the Non-Compete does not extend to Eatsential products.   

RELIEF REQUESTED 

 The Debtors request entry of an order determining that each of the Co-Packer 

Agreements expired by their own terms before the Petition Date and, therefore, is not an executory 

contract subject to assumption or rejection under section 365 of the Bankruptcy Code.  Solely in 

the alternative, if and to the extent the Court determines that any of the Co-Packer Agreements did 

not expire and are executory, the Debtors request authority to reject each such Co-Packer 

Agreement nunc pro tunc to the Petition Date pursuant to section 365 of the Bankruptcy Code and 

Bankruptcy Rule 6006. 

BASIS FOR RELIEF 

I. Each of the Co-Packer Agreements Expired by Their Own Terms Before the Petition 
Date. 

A. Pennsylvania Law Requires Strict Enforcement of the Co-Packer Agreements’ 
Express Renewal Terms 

 When deciding a contract dispute, bankruptcy courts turn to state law.  In re New 

Century TRS Holdings, Inc., No. 07-10416 KJC, 2011 WL 1811050, at *1 (Bankr. D. Del. May 

10, 2011) (“Contract interpretation is a matter of state law and, accordingly, bankruptcy courts will 

rely on applicable state law in construing a contract’s terms”).  Section 33 of the 2014 Co-Packer 

Agreement, 2015 Co-Packer Agreement, and 2016 Co-Packer Agreement each provide that 

Pennsylvania law governs.  

 Under Pennsylvania law, courts must strictly adhere to express, unambiguous 

contract provisions.  Tindall v. Friedman, 970 A.2d 1159, 1165 (Pa. Super. Ct. 2009) (“A 

cornerstone principle of contract interpretation provides that where the words of the document are 

clear and unambiguous, we must ‘give effect’ to the language”).  A contract provision is 
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unambiguous if its language is clear and unequivocal.  Clairton Slag, Inc. v. Department of 

General Services, 2 A.3d 765, 773 (Pa. Commw. Ct. 2010).  Unambiguous renewal clauses, in 

particular, must be given full effect.  Byrne v. Bushkoff, 177 Pa. Super. 101, 104 (Pa. Super. Ct. 

1955). 

 If a contract’s renewal provision is silent as to the means or method of renewal, 

continued performance by either party may be adequate to effect renewal.  Commonwealth v. 

Brozzetti, 684 A.2d 658, 664 (Pa. Commw. Ct. 1996); see also Stein v. ARJAY Machine Co., 137 

A.2d 460, 461 (Pa. 1958).  But if the renewal provision expressly dictates the method or timing of 

renewal, any renewal must fully comply with those terms.  Clairton, 2 A.3d at 770-771, 785.  The 

party asserting that a contract was renewed bears the burden of establishing that renewal was 

accomplished in compliance with those terms.  See id.; Byrne, 177 Pa. Super. at 104.  Each of the 

Co-Packer Agreements prescribes both the method and the timing of renewal.  Medtrition, 

therefore, bears the burden of proving compliant renewal of each Co-Packer Agreement it contends 

remains in effect—a burden it cannot carry. 

B. The 2016 Co-Packer Agreement Expired No Later Than July 1, 2021 

 The 2016 Co-Packer Agreement is unambiguous.  It provides that “[t]he term of 

this Agreement shall commence as of the date of this Agreement and shall continue in full force 

and effect until July 1, 2017,” unless extended at Medtrition’s option by written notice delivered 

at least ninety days before expiration of the Term. 

 Medtrition claims in the State Court Action that it complied with this renewal 

language in 2017 and 2018.  Medtrition’s 2020 Renewal Email then acknowledged that renewal 

requires annual written notice and sought renewal only “through July of 2021.”  Medtrition 

provided no written notice after the 2020 Renewal Email.  Thus, at the latest, the 2016 Co-Packer 

Agreement expired on July 1, 2021, more than five years before the Petition Date. 
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 Because renewal was solely at Medtrition’s option—K. Heeps, Inc. had no right to 

renew—only Medtrition could have exercised the renewal right, and Medtrition bears the burden 

of proving that it did.  And because Section 2 prescribes both the method and the timing of renewal, 

the parties’ course of dealing, including the Debtors’ continued production, could not extend the 

Term (as defined in the 2016 Co-Packer Agreement).  See Clairton, 2 A.3d at 770-771, 785; 

compare Brozzetti, 684 A.2d at 664.  Pennsylvania law requires that the plain terms of the 2016 

Co-Packer Agreement be given full effect.  See Tindall, 970 A.2d at 1165. 

C. The 2014 and 2015 Co-Packer Agreements Expired and Were Superseded 
Years Before the Petition Date 

 The 2014 Co-Packer Agreement and the 2015 Co-Packer Agreement expired for 

two independent reasons.  First, each was a short-term agreement with termination and renewal 

provisions substantially similar to those of the 2016 Co-Packer Agreement, and, according to the 

Debtors’ books and records, neither was ever renewed or extended.  Each therefore expired by its 

own terms years before the Petition Date.  Second, Section 32 of the 2016 Co-Packer Agreement 

expressly “merges and supersedes all prior agreements, understandings, and representations” 

relating to its subject matter.  To the extent either earlier agreement had not already expired, the 

2016 Co-Packer Agreement superseded it.  Neither agreement, therefore, survived prior to the 

Petition Date. 

D. The 2016 Powder Products Agreement, to the Extent It Exists, Also Expired 

 The Debtors have no copy or record of the 2016 Powder Products Agreement, and 

Medtrition has produced none.  As the party asserting the existence and continued effectiveness of 

that agreement, Medtrition bears the burden of establishing both its terms and its timely renewal.  

See Clairton, 2 A.3d at 770-771, 785; Byrne, 177 Pa. Super. at 104.  Every other agreement 

between the parties—the 2014, 2015, and 2016 Co-Packer Agreements—was a fixed-term 
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agreement renewable, if at all, only by timely written notice.  Nothing suggests that the 2016 

Powder Products Agreement, executed on the same date as the 2016 Co-Packer Agreement, was 

any different, and Medtrition has identified no written renewal of it.  To the extent it ever existed, 

the 2016 Powder Products Agreement expired by its own terms before the Petition Date. 

E. The Parties’ Conduct Confirms That None of the Co-Packer Agreements 
Survived 

 Medtrition’s own conduct confirms that no contract governed the parties’ 

relationship after July 2021.  The parties always intended their contractual commitments to run for 

fixed, one-year terms unless extended in writing, as shown by the fact that they executed new co-

packer agreements in 2014, 2015, and 2016.  After the 2016 Co-Packer Agreement expired in July 

2021 (at the latest), Medtrition sent no further renewal requests, and the parties executed no new 

co-packer agreement. 

 Both before and after July 1, 2021, Medtrition and the Debtors met on multiple 

occasions to discuss their ongoing business relationship, including on February 3, 2021, when 

Medtrition’s management team met with the Debtors’ management team and representatives of 

potential investors in the Debtors, including Christopher Dias.  At no time during that meeting, or 

otherwise, did anyone mention any of the Co-Packer Agreements.  

 In or around May 2024, when the Debtors asked for a price increase, Medtrition 

told the Debtors’ management team that it could stop working with the Debtors at any time and 

led the Debtors to understand that it was searching for a replacement co-packer.  A party holding 

an exclusive supply contract does not take that position.  Then, on the April 2026 Call, Medtrition’s 

representatives acknowledged that the Debtors had the right to sell their own product line and 

asked only for a transition period longer than the 60 days the Debtors had proposed.  They said 

nothing about any contract between the parties or any restriction on competition.  Medtrition did 
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not assert its alleged rights under the Co-Packer Agreements until nine days later, when it sued.  

Had any of the Co-Packer Agreements been in effect, there would have been no need to negotiate 

price increases or transition periods; the agreements themselves would have governed those issues. 

 Each of the Co-Packer Agreements expired before the Petition Date and, therefore, 

none is an executory contract that binds the Debtors or their estates.  Medtrition has produced no 

notice of extension after the 2020 Renewal Email, no written renewal of any other Co-Packer 

Agreement, and no other evidence that any of the Co-Packer Agreements remained in effect.  The 

parties operated for the past five years without any recognition of the Co-Packer Agreements, and 

Medtrition cannot now claim that they remain in effect because it has become convenient to do so.  

The Court should determine that each of the Co-Packer Agreements expired prepetition. 

II. Only If the Court Determines That Any of the Co-Packer Agreements Are Executory, 
the Court Should Authorize the Debtors to Reject the Co-Packer Agreements. 

 The Debtors seek the relief in this Part II solely in the alternative, and only if and 

to the extent the Court determines that one or more of the Co-Packer Agreements did not expire 

before the Petition Date and is executory. 

A. Rejection of the Co-Packer Agreements Is an Appropriate Exercise of the 
Debtors’ Business Judgment 

 Section 365(a) of the Bankruptcy Code provides that a debtor may, with court 

approval, assume or reject an executory contract or unexpired lease.  11 U.S.C. § 365(a).  Allowing 

the assumption or rejection of executory contracts “permit[s] the trustee or debtor-in-possession 

to . . . ‘abandon burdensome property.’”  In re Orion Pictures Corp., 4 F.3d 1095, 1098 (2d Cir. 

1993).  In the Third Circuit, a contract is executory if both parties have material unperformed 

obligations.  Sharon Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872 F.2d 36, 39 (3d Cir. 1989). 

 A debtor’s decision to reject an executory contract is governed by its reasonable 

business judgment.  Id. at 39-40; Comput. Sales Int’l, Inc. v. Fed. Mogul (In re Fed. Mogul Glob., 
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Inc.), 293 B.R. 124, 126 (D. Del. 2003).  Courts generally will not second-guess a debtor’s business 

judgment concerning the rejection of an executory contract.  See In re Trans World Airlines, 261 

B.R. 103, 121 (Bankr. D. Del. 2001). 

 The business judgment test requires only a showing that rejection will benefit the 

debtor’s estate.  Id. (“A debtor’s decision to reject an executory contract must be summarily 

affirmed unless it is the product of ‘bad faith, or whim or caprice.’”) (quoting Wheeling-Pittsburgh 

Steel Corp. v. W. Penn Power Co. (In re Wheeling-Pittsburgh Steel Corp.), 72 B.R. 845, 849-50 

(Bankr. W.D. Pa. 1987)); In re Trans World Airlines, Inc., No. 01-0056, 2001 WL 1820019, at *2 

(Bankr. D. Del. Mar. 16, 2001).  Indeed, “the Court cannot substitute its judgment for the Debtors’ 

judgment and absent a heightened standard such as bad faith or abuse of discretion the Debtors’ 

business judgment will be not {sic} altered.”  In re Extraction Oil & Gas, 622 B.R. 608, 615 

(Bankr. D. Del. 2020). 

 If the Court determines that any of the Co-Packer Agreements did not expire before 

the Petition Date, such agreements would be executory:  the Debtors would remain obligated to 

manufacture and package products for Medtrition, and Medtrition would remain obligated to place 

orders with the Debtors.  Any such Co-Packer Agreement would therefore be an executory contract 

within the meaning of section 365(a) of the Bankruptcy Code. 

 In that event, the Debtors have determined, in their reasonable business judgment, 

that rejection of the Co-Packer Agreements is in the best interests of their estates.  As set forth in 

the First Day Declaration, the Debtors’ revenue is overly dependent on Medtrition, even as that 

relationship has become unsustainable and litigious.  The Debtors’ current position is untenable:  

they are restrained from producing their own products yet must fulfill Medtrition’s purchase orders 

Case 26-11505-KBO    Doc 61    Filed 10/01/26    Page 17 of 21



18 
4904-6341-5506 

while Medtrition actively seeks a replacement co-packer.  The Debtors are exposed to the risk that 

a material revenue source may disappear without a contingency plan in place. 

 To protect their viability as a going concern, the Debtors must direct their resources 

toward developing alternative revenue streams, including the Eatsential product line central to 

their go-forward business plan.  The Co-Packer Agreements, if in effect, would directly impede 

that goal by requiring the Debtors to devote almost all of their limited resources to producing 

products for Medtrition, to the detriment of every other business venture.  Rejection would allow 

the Debtors to redirect their resources to business initiatives critical to their survival and long-term 

success. 

 Further, the Co-Packer Agreements no longer reflect the Debtors’ business needs.  

The Co-Packer Agreements were entered into a decade or more ago, in a materially different 

business environment, when the Debtors were primarily focused on processing and distributing 

meat products and purées and powders were only an ancillary part of their business.  The Co-

Packer Agreements do not align with the Debtors’ current operational objectives, restructuring 

strategy, or go-forward business plan, and they would materially restrict the Debtors’ ability to 

adapt to changing market conditions.  The Debtors’ long-term business plan cannot rely solely on 

Medtrition, and the sooner the Debtors can shift their core business away from producing 

Medtrition products, the better. 

 For all of these reasons, if any of the Co-Packer Agreements are determined to be 

executory, rejection of the Co-Packer Agreements is a proper exercise of the Debtors’ business 

judgment. 
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B. Rejection Nunc Pro Tunc to the Petition Date Is Appropriate 

 If the Court determines that any of the Co-Packer Agreements did not expire 

prepetition, the Debtors request that the Court authorize rejection of the Co-Packer Agreements 

effective as of the Petition Date. 

 Although section 365 of the Bankruptcy Code does not specifically address the 

issue, courts have held that bankruptcy courts may, based on the equities of the circumstances, 

authorize rejection retroactive to a date before entry of the order authorizing rejection.  See In re 

Chi Chi’s, Inc., 305 B.R. 396, 399 (Bankr. D. Del. 2004) (after balancing the equities, a bankruptcy 

court may approve a rejection retroactive to the date the motion is filed); In re Fleming Cos., Inc., 

304 B.R. 85, 96 (Bankr. D. Del. 2003). 

 The balance of the equities favors the requested relief.  The Debtors have reviewed 

and analyzed the Co-Packer Agreements and determined that they are not necessary, do not 

provide a meaningful benefit to the Debtors’ estates, and, for the reasons stated above, are 

antithetical to the Debtors’ go-forward business plan.  Without a retroactive rejection date, the 

Debtors could be forced to incur unnecessary administrative expenses and contractual obligations 

under the Co-Packer Agreements, to the detriment of their estates and creditors.  Accordingly, 

rejection nunc pro tunc to the Petition Date is appropriate. 

RESERVATION OF RIGHTS 

 Nothing in this Motion: (a) is an admission as to the validity of any claim against 

the Debtors; (b) is an admission that any of the Co-Packer Agreements were valid, renewed, in 

effect as of the Petition Date, or executory; (c) is a waiver of the Debtors’ or any appropriate party-

in-interest’s rights to dispute the amount of, basis for, or validity of any claim against the Debtors 

or rights of setoff asserted against the Debtors; (d) is a waiver of any claims or causes of action 

that may exist against any creditor or interest holder, including Medtrition; (e) is a promise to pay 
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any claim; (f) is a concession by the Debtors that any liens (contractual, common law, statutory or 

otherwise) satisfied pursuant to the Motion are valid (and all rights to contest the extent, validity 

or perfection or seek avoidance of all such liens are expressly reserved); or (g) is a waiver of the 

obligation of any party in interest to file a proof of claim. 

NOTICE 

 Notice of this Motion will be provided to: (a) the Office of the United States 

Trustee; (b) each of the Debtors’ twenty (20) largest unsecured creditors; (c) the Subchapter V 

Trustee; (d) the Internal Revenue Service; (e) the Securities and Exchange Commission; (f) the 

United States Attorney’s Office for the District of Delaware; (g) the state attorneys general for all 

states in which the Debtors conduct business; (h) Medtrition; (i) counsel to Salem Five Cents 

Savings Bank; and (j) any party that has requested notice pursuant to Bankruptcy Rule 2002. 

 

 

[Remainder of Page Intentionally Left Blank] 
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CONCLUSION 

WHEREFORE, the Debtors respectfully request that this Court grant (i) the relief requested 

in this Motion by entering the proposed order, substantially in the form attached as Exhibit A, and 

(ii) such other and further relief as this Court deems just and proper. 

Dated: October 1, 2026  Respectfully submitted, 
 Wilmington, Delaware 

/s/ R. Stephen McNeill      
R. Stephen McNeill (No. 5210) 
Sarah R. Gladieux (No. 7404) 
ICE MILLER LLP 
500 Delaware Avenue, Suite 220 
Wilmington, Delaware 19801 
Telephone: (302) 313-0600 
Email:  stephen.mcneill@icemiller.com 

 sarah.gladieux@icemiller.com 
 
-and- 
 
Louis T. DeLucia, Esq. 
Alyson M. Fiedler, Esq. 
Ryan C. Hibbard, Esq. 
ICE MILLER LLP 
1500 Broadway, 29th Floor 
New York, New York 10036 
Telephone: (212) 824-4940 
Facsimile:  (212) 824-4982 
Email: louis.delucia@icemiller.com 

alyson.fiedler@icemiller.com 
ryan.hibbard@icemiller.com 

 
Proposed Counsel to the Debtors and Debtors in 
Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
  
In re: Chapter 11 (Subchapter V) 
  
K. Heeps HoldCo, LLC, et al.,1 Case No. 26-11505 (KBO) 
  

Debtors. (Jointly Administered) 
  

 Hearing Date: October 27, 2026 at 10:00 a.m. (ET) 
Objection Deadline: October 15, 2026 at 4:00 p.m. (ET) 

 
NOTICE OF DEBTORS’ MOTION FOR A DETERMINATION THAT THE  

CO-PACKER AGREEMENTS EXPIRED, OR IN THE ALTERNATIVE,  
TO REJECT THE CO-PACKER AGREEMENTS NUNC PRO TUNC 

 
PLEASE TAKE NOTICE that the above-captioned debtors and debtors in possession 

(the “Debtors”), filed the Debtors’ Motion for a Determination that the Co-Packer Agreements 

Expired, or in the Alternative, to Reject the Co-Packer Agreements Nunc Pro Tunc (the “Motion”) 

with the United States Bankruptcy Court for the District of Delaware (the “Court”).  

PLEASE TAKE FURTHER NOTICE that objections to the Motion, if any, must be in 

writing, filed with the Clerk of the United States Bankruptcy Court for the District of Delaware, 

3rd Floor, 824 N. Market Street, Wilmington, Delaware 19801, on or before October 15, 2026 

at 4:00 p.m. (ET) (the “Objection Deadline”), and served upon and received by the undersigned 

proposed counsel for the Debtors. 

PLEASE TAKE FURTHER NOTICE that, if any objections to the Motion are received, 

the Motion and such objections shall be considered at a hearing before the Honorable Karen B. 

Owens at the Bankruptcy Court, 824 N. Market Street, 6th Floor, Courtroom No. 3, Wilmington, 

Delaware 19801 on October 27, 2026 at 10:00 a.m. (ET). 

 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
numbers are: K. Heeps HoldCo, LLC (6064); and K. Heeps, LLC (5618). The Debtors’ service address is 
5239 Tilghman Street, Allentown, PA 18104. 
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IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT THE 

RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR 

HEARING. 

Dated: October 1, 2026  Respectfully submitted, 
 Wilmington, Delaware 

/s/ R. Stephen McNeill      
R. Stephen McNeill (No. 5210) 
Sarah R. Gladieux (No. 7404) 
ICE MILLER LLP 
500 Delaware Avenue, Suite 220 
Wilmington, Delaware 19801 
Telephone: (302) 313-0600 
Email:  stephen.mcneill@icemiller.com 

 sarah.gladieux@icemiller.com 
 
-and- 
 
Louis T. DeLucia, Esq. 
Alyson M. Fiedler, Esq. 
Ryan C. Hibbard, Esq. 
ICE MILLER LLP 
1500 Broadway, 29th Floor 
New York, New York 10036 
Telephone: (212) 824-4940 
Facsimile:  (212) 824-4982 
Email: louis.delucia@icemiller.com 

alyson.fiedler@icemiller.com 
ryan.hibbard@icemiller.com 

 
Proposed Counsel to the Debtors and Debtors in 
Possession 
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EXHIBIT A 
 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
  
In re: Chapter 11 (Subchapter V) 
  
K. Heeps HoldCo, LLC, et al.,1 Case No. 26-11505 (KBO) 
  

Debtors. (Jointly Administered) 
  
 Re: Docket No. __ 

 
ORDER GRANTING DEBTORS’ MOTION FOR A DETERMINATION  

THAT THE CO-PACKER AGREEMENTS EXPIRED, OR IN THE  
ALTERNATIVE, TO REJECT THE CO-PACKER AGREEMENTS 

Upon the motion (the “Motion”)2 of the above-captioned debtors and debtors in possession 

(collectively, the “Debtors”), for entry of an order (this “Order”) (i) determining that each of the 

Co-Packer Agreements expired by their own terms before the Petition Date and is not an executory 

contract, or (ii) solely in the alternative, if and to the extent any of the Co-Packer Agreements are 

determined to be executory, authorizing the Debtors to reject the Co-Packer Agreements nunc pro 

tunc to the Petition Date, all as more fully set forth in the Motion; and upon the First Day 

Declaration; and this Court having jurisdiction over this matter in accordance with 28 U.S.C. §§ 

157 and 1334 and the Amended Standing Order of Reference from the United States District Court 

for the District of Delaware, dated February 29, 2012; and this Court having found that this is a 

core proceeding pursuant to 28 U.S.C. § 157(b)(2) and that, as a result, this Court may enter a final 

order consistent with Article III of the United States Constitution; and this Court having found that 

venue of these cases is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having 

 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

numbers are: K. Heeps HoldCo, LLC (6064); and K. Heeps, LLC (5618). The Debtors’ service address is 5239 
Tilghman Street, Allentown, PA 18104. 

2 Capitalized terms used but not defined herein shall have the meanings ascribed to them in the Motion.  
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found that the Debtors’ notice of the Motion and opportunity for a hearing on the Motion were 

appropriate under the circumstances and no other notice need be provided; and this Court having 

determined that the legal and factual bases set forth in the Motion establish just cause for the relief 

granted herein and that such relief is in the best interests of the Debtors, their estates, their creditors 

and all parties in interest; and upon all of the proceedings had before the Court after due 

deliberation and sufficient cause appearing therefor, it is HEREBY ORDERED THAT, 

1. The Motion is GRANTED as set forth herein. 

2. [Each of the Co-Packer Agreements, including any amendments, supplements, or 

modifications thereto and all related documents, expired by their own terms before the Petition 

Date and are not executory contracts subject to section 365 of the Bankruptcy Code.] [or, in the 

alternative] [To the extent any of the Co-Packer Agreements, including any amendments, 

supplements, or modifications thereto and all related documents, did not expire before the Petition 

Date, each such Co-Packer Agreement is hereby rejected nunc pro tunc to the Petition Date 

pursuant to section 365 of the Bankruptcy Code and Bankruptcy Rule 6006.] 

3. [To the extent any of the Co-Packer Agreements is rejected pursuant to this Order, 

any rejection damages claim shall be filed by Medtrition by the later of thirty days after service of 

this Order and the deadline set in these cases for filing prepetition claims against the Debtors.] 

4. For the reasons stated on the record and in the Motion, the Debtors are not required 

to continue producing any product for Medtrition pursuant to any of the Co-Packer Agreements or 

any other contract entered into before the Petition Date. 

5. Nothing in this Order or the Motion: (a) is an admission as to the validity of any 

claim against the Debtors; (b) is an admission that any of the Co-Packer Agreements were valid, 

renewed, in effect as of the Petition Date, or executory; (c) is a waiver of the Debtors’ or any 
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appropriate party-in-interest’s rights to dispute the amount of, basis for, or validity of any claim 

against the Debtors or rights of setoff asserted against the Debtors; (d) is a waiver of any claims 

or causes of action that may exist against any creditor or interest holder, including Medtrition; (e) 

is a promise to pay any claim; (f) is a concession by the Debtors that any liens (contractual, 

common law, statutory or otherwise) satisfied pursuant to the Motion are valid (and all rights to 

contest the extent, validity or perfection or seek avoidance of all such liens are expressly reserved); 

or (g) is a waiver of the obligation of any party in interest to file a proof of claim. 

6. The Court shall retain jurisdiction to hear and determine all matters arising from or 

related to the implementation, interpretation, or enforcement of this Order. 
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From: Jim Heeps[jim@heeps.com]
Sent: Mon 11/2/2020 8:23:05 AM (UTC-05:00)
To: Trey Little[tlittle@medtrition.com]
Subject: Re: Agreement

Trey
Yes, I am in agreement with this.
Somehow I missed your email- 
thus the slow response
Jim
 

From: Trey Little <tlittle@medtrition.com>
Sent: Monday, October 26, 2020 10:42 AM
To: Jim Heeps <jim@heeps.com>
Subject: Agreement 
 

Hi Jim, 
 

According to our agreement, we need to renew every year by giving written notice, so I wanted to 
confirm that we are wanting to renew for another year, which would take us through July of 2021. 
Can you please confirm that you are in agreement with this? 

 
Thank you,
Trey 

 

      
Trey Little    
Chief Financial Officer    
P.O. Box 5387   
Lancaster, PA 17606-5387   
717-576-2988    
www.medtrition.com
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EXHIBIT C 
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