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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEW JERSEY

)
In re: ) Chapter 11
)
Multi-Color Corporation, ef al., ) Case No. 26-10910 (MBK)
)
Debtors.! ) (Jointly Administered)
) [Re: Docket No. 26]

EXCLUDED FIRST LIEN LENDERS’
PRELIMINARY OBJECTION TO THE DEBTORS’ DIP MOTION

The Excluded First Lien Lenders,? as secured creditors of Debtor Multi-Color Corp. and

its debtor affiliates in the above-captioned cases (collectively, the “Debtors” or “Company”), by

and through its undersigned counsel, hereby submits this objection (the “Objection™) to the
Debtor’ Motion for Entry of Interim and Final Orders (I) Authorizing the Debtors to (4) Obtain
Postpetition Financing (B) Use Cash Collateral, and (C) Grant Liens and Superpriority
Administrative Expense Claims, (Il) Granting Adequate Protection to Certain Prepetition Secured

Parties, (I11) Modifying the Automatic Stay, (IV) Scheduling a Final Hearing, and (V) Granting

Related Relief [Docket No. 26] (the “DIP Financing Motion”).?

' The last four digits of Debtor Multi-Color Corp.’s tax identification number are 5853. A complete list of each of
the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ proposed claims and noticing
agent at https://www.veritaglobal.net/MCC. The location of the Debtors’ service address for purposes of these
chapter 11 cases is 3284 Northside Parkway NW, Suite 400, Atlanta, GA 30327.

2 The Excluded First Lien Lenders are identified in the Joint Verified Statement of Willkie Farr & Gallagher LLP
and Rolnick Kramer Sadighi LLP Pursuant to Federal Rule of Bankruptcy Procedure 2019 (Dkt. No 73).

3 Capitalized terms used herein that are not otherwise defined shall have the meanings ascribed to them in the DIP
Financing Motion or the Declaration of Garrett Gabel, Chief Restructuring Officer of Multi-Color Corporation
and Certain of its Affiliates, in Support of the Debtors’ Chapter 11 Petitions and First Day Pleadings (the “First

Day Declaration”), as applicable.
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PRELIMINARY STATEMENT

1. The parties to the RSA claim they are seeking to “maximize recoveries for all
stakeholders.” DIP Mot. at 3. In reality, they are steering a grossly disproportionate share of “all
stakeholders’” value to themselves. This is neither appropriate nor consistent with the Bankruptcy
Code or applicable law.

2. The Excluded First Lien Lenders group comprises holders of First Lien Secured
Debt—i.e., the very same interests held by the group of first lien lenders who are providing the

DIP Facility (the “Favored First Lien Lenders™). The only difference is that the Favored First Lien

Lenders hope to profit from the DIP Facility in ways that the Excluded First Lien Lenders cannot—
allowing the favored group to obtain an outsized repayment on their identical prepetition claims.
In short: The Excluded First Lien Lenders do not stand to benefit from the assortment of self-
serving “fees,” roll-ups, lopsided allocations, and other technology by which the Favored First
Lien Lenders siphon for themselves a vastly disproportionate share of the value that should go to
all First Lien claims on a pro rata basis.

3. This Preliminary Objection briefly highlights two features by which the RSA
Parties seek, through the DIP Financing Motion and more generally, to improperly prejudice
holders of First Lien Claims that were not the architects of this Plan.

4. First, the DIP Financing Motion violates terms of the pre-petition First Lien cash
flow credit agreement and first lien intercreditor agreement because it denies pro rata treatment to
similarly situated First Lien creditors. The DIP Financing Motion would authorize a roll-up of
$250 million of the Favored First Lien Lenders’ prepetition loans—$150 million via first-day relief
and $100 million later—into Superpriority DIP Loans. Whatever label the RSA Parties may attach
to this conversion, the reality is that these First Lien loans are effectively being repaid and replaced

with a different (enhanced) debt instrument. But the governing cash flow credit agreement and
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first lien intercreditor agreement expressly guarantees pro rata repayment to all First Lien
creditors. The DIP Financing Motion should be rejected on this ground alone; at the very least, the
First Lien Lenders’ right to sue for breach of the cash flow credit agreement and first lien
intercreditor agreement should be expressly preserved.

5. Second, the DIP Facility improperly seeks to lock participants into grossly
disproportionate recoveries under the Plan proposed by the RSA, the signing of which is a
condition of participating in the DIP Facility. The RSA and proposed Plan give the Favored First
Lien Lenders and the Plan Sponsors extraordinarily rich terms, widening the gap between what
the Favored First Lien Lenders and the Excluded First Lien Lenders will expect to receive on
account of their similarly situated prepetition claims. Neither the Bankruptcy Code nor the
intercreditor agreement allows this disparate treatment, and because the DIP Facility seeks to lock
in this plan treatment, it should be denied on this basis as well.

6. For at least those reasons, the DIP Financing Motion in its current form should be
denied.

OBJECTION

I. The Roll-Up Violates the Excluded First Lien Lenders’ Pre-Petition Contractual
Rights To Pro Rata Treatment

A. The Cash Flow Credit Agreement and First Lien Intercreditor Agreement
Prohibits A Non-Pro Rata Roll-Up

7. The DIP Financing Motion seeks permission to “roll-up” $250 million of First Lien
claims. The first $150 million of this amount is to be authorized as part of the first-day relief. The
remaining $100 million follows upon final approval. The DIP Financing Motion notes that the roll-
up is to be effectuated “[s]ubject to the DIP Facility Subscription” (DIP Mot. at 18). A roll-up
occurs on a dollar-for-dollar basis with new money DIP commitments. While participation in the

roll-up is (nominally) open to all First Lien Lenders, roll-up occurs only to the extent a lender
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makes a new money DIP commitment. Moreover, the Ad Hoc Secured Lenders reserved to
themselves 30% ($75 million) of the roll-up dollars, in addition to their right to participate pro rata
in the remaining 70%.

8. The rights of the holders of First Lien Claims are governed by an Intercreditor
Agreement.* Additionally, the rights of first lien lenders holding first lien loans are governed by
the Cash Flow Credit Agreement.’ That Intercreditor Agreement unequivocally requires that
payment must be shared pro rata among all holders. Specifically, section 2.05(b) of the
Intercreditor Agreement provides that DIP Financing that is subject to the Intercreditor Agreement
must, among other things, ensure that “if any amount of such DIP Financing and/or cash collateral
is applied to repay any of the First Lien Obligations, such amount is applied pursuant to Section
2.01 of this Agreement.” Section 2.01(a), in turn, requires that any “distribution or payment in any
Insolvency or Liquidation Proceeding” will be applied (after payment of amounts owing to the
agents) “to the payment in full of the First Lien Obligations of each Series on a ratable basis,
with such Proceeds to be applied to the First Lien Obligations of a given Series in accordance with
the terms of the applicable Secured Credit Documents.”

0. Further, section 11.7 of the Cash Flow Credit Agreement provides:

If any Lender (a “Benefited Lender”) shall at any time receive any payment of

all or part of its Loans, or interest thereon, or receive any collateral in respect

thereof (whether voluntarily or involuntarily, by set-off, pursuant to
[bankruptcy proceedings] . . ., or otherwise . . ., in a greater proportion than

4 The “Intercreditor Agreement” means that certain First Lien Intercreditor Agreement, dated as of July 1, 2019,
by and among LABL Acquisition Corporation, as Holdings (as defined therein), LABL, Inc., as lead borrower, the
other Grantors (as defined therein) from time to time party thereto, Bank of America, N.A., as collateral agent of the
Credit Agreement Secured Parties (as defined therein), and Wilmington Trust National Association, as collateral agent
for the Indenture Secured Parties (as defined therein), and each additional agent from time to time party thereto, as
may be amended, restated, amended and restated, supplemented, or otherwise modified from time to time.

5> The “Cash Flow Credit Agreement” means that certain Cash Flow Credit Agreement, dated as of October 29, 2021,
among LABL, Inc., the subsidiary borrowers from time to time party thereto, the lenders from time to time party
thereto, and Barclays Bank PLC, as administrative agent and collateral agent, as may be amended, restated, amended
and restated, supplemented, or otherwise modified from time to time.
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any such payment to or collateral received by any other Lender, if any, in

respect of such other Lender’s Loans owing to it, or interest thereon, such

Benefited Lender shall purchase for cash from the other Lenders an interest (by

participation, assignment or otherwise) in such portion of each such other

Lender’s Loans owing to it, or shall provide such other Lenders with the

benefits of any such collateral, or the proceeds thereof, as shall be necessary

to cause such Benefited Lender to share the excess payment or benefits of

such collateral or proceeds ratably with each of the Lenders.

Cash Flow Credit Agreement § 11.7. In other words, any payments on account of prepetition first
lien claims must be made pro rata, and any party who obtains non-pro-rata payment must ensure
that any such benefit is shared with all other holders on equal terms.

10. The roll-up portion of the DIP Facility (the “Roll-Up”) does not satisfy this
condition. The Roll-Up is undoubtedly being “applied to repay any of the First Lien Obligations”
and the “payment of all or part of [the] Loans [under the Cash Flow Credit Agreement]” The DIP
Facility repays participating lenders’ First Lien Obligations with Superpriority DIP Loans on a
dollar-for-dollar basis. Indeed, the RSA Parties recognize that this repayment is valuable
“consideration” that the Favored First Lien Lenders demanded. DIP Mot. at 42 (“The roll-up of
funds is a material component of the consideration required by the DIP Lenders as part of their
commitment to provide postpetition financing.”). That is particularly obvious in a case such as this
one, where the First Lien Obligations are heavily undersecured, such that replacing (partially
unsecured) claims with superpriority claims is about the most valuable form of repayment
available.

11.  Moreover, there is also no question that the Roll-Up fails the pro rata sharing
requirement, in that it will allow some first lien lenders—the Favored First Lien Lenders—to
receive greater repayment than other first lien lenders—the Excluded First Lien Lenders.

Specifically, the Favored First Lien Lenders reserved 30% of the DIP Facility for themselves,

leaving the remaining 70% to be shared among all holders of First Lien Claims (including the



Case 26-10910-MBK Doc 75 Filed 01/30/26 Entered 01/30/26 12:29:02 Desc Main
Document  Page 6 of 14

Favored First Lien Lenders). Additionally, if any holders of First Lien Claims do not subscribe to
the DIP Facility, the Favored First Lien Lenders have ensured that they will get to fund the
unsubscribed portion. Since the amount of First Lien Claims that can be rolled up is based on the
amount of DIP Facility that is funded, the Favored First Lien Lenders will necessarily “receive . . .
payment of all or part of its Loans . .. in a greater proportion than” other Lenders. Cash Flow
Credit Agreement § 11.7. This is a clear violation of the Cash Flow Credit Agreement.

12.  Nor is there any merit to the Debtors’ claim that “all Holders of First Lien Secured
Claims were offered the opportunity to participate in the DIP Facility,” DIP Mot. at 41 n.6. That
statement is an obvious half-truth. Although the RSA Parties purport to offer holders of First Lien
Claims the ability to participate in the DIP, that participation is only with respect to the 70%
reserved for all First Lien holders (which, it bears repeating, must be shared with the Favored First
Lien Lenders group as well). Thus, other holders have no opportunity to participate on the same
terms as the Favored First Lien Lenders—they will never receive the 30% allocated to the Favored
First Lien Lenders, nor will they have access to backstop fees paid to that group. The non-pro-rata
treatment is a central component of the DIP Facility.

13. Significantly, other recent attempts to use roll-ups to improperly disadvantage non-
participating first lien lenders have met with close scrutiny by courts. In /n re American Tire
Distributors Inc., (D. Del. Bankr. Case No. 24-12391), for example, Judge Goldblatt made clear
that he would not approve a DIP motion seeking similar preferential roll-up treatment in violation
of the parties’ pre-petition agreements, unless the DIP Order specifically preserved non-
participating first lien lenders’ rights to sue for breach. During the hearing on final approval of the
DIP, Judge Goldblatt suggested that, if the preferential roll-up treatment were to be approved,

“what will happen . .. is that the minority lenders will sue, and that they will win and that they
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will be entitled to damages that will -- that they would suffer on account of the breach.” Ex. A
(Nov. 11, 2024 Transcript, Dkt. No. 312 in In re American Tire Distributors Inc.) at 111:16-19;
see also id. at 116:17-18, 24-25 (stating that the proposed preferential treatment “makes zero
commercial sense to me” and “strikes me as a preposterous overreach”). Ultimately, Judge
Goldblatt indicated that he would not approve any order that would prejudice the excluded lenders’
litigation claims:

And so let's assume, if I'm going to enter an order, it will say that none of the

findings interfere with your -- don't extend to your argument that it violates your

prepetition contract rights. So, therefore, you're essentially carved out of the fair
and equitable finding.

Id. at 128:9-14.

14. Similarly, in In re Del Monte Goods Corporation II, Inc. (D.N.J. Bankr. 25-16984)
(MBK) (adversary filed Jan. 23, 2026), non-participating DIP Lenders recently filed an adversary
proceeding challenging the same basic construct. The plaintiffs brought claims for breach of
contract (among other causes of action) for the Debtors’ execution of DIP financing “pursuant to
which the Defendants reduced the indebtedness owed to them on certain pre-petition loans in
return for consideration in the form of replacement roll-up loans.” The Plaintiffs alleged that the
roll-ups violated the ““Sharing Provision’” requiring pro rata treatment among First Lien Creditors.
There, (apparently by consent) “the right to bring the [claim] was specifically preserved . . . in the
Final DIP Order.”

15. The same is true here. The Intercreditor Agreement and Cash Flow Credit
Agreement require pro rata treatment among first lien creditors, which the DIP Facility’s Roll-Up
does not provide. The Court therefore should not approve the DIP Facility with the exclusionary
Roll-Up, at least not without modifications to the DIP Order that specifically preserve the rights

of non-participating First Lien Lenders to bring suit under the Cash Flow Credit Agreement and
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Intercreditor Agreement. Moreover, the DIP Order should specifically advise any participating
DIP Lender that its recovery with respect to the Roll-Up is subject to turn-over to the other non-
participating First Lien Lenders under Section 11.7 of the Cash Flow Credit Agreement and
Section 2.01 of the Intercreditor Agreement, which provides, “If, despite the provisions of this
Section 2.01(a), any First Lien Secured Party shall receive any payment or other recovery in excess
of its portion of payments on account of the First Lien Obligations to which it is then entitled in
accordance with this Section 2.01(a), such First Lien Secured Party shall hold such payment or
recovery in trust for the benefit of all First Lien Secured Parties for distribution in accordance with
this Section 2.01(a).”

B. The DIP Facility and RSA Lock In Plan Treatment That Funnels
Disproportionate Recoveries to the Favored First Lien Lenders

16. The DIP Facility is also objectionable because it seeks to use the opportunity to
participate in the DIP Facility as a means to lock in exceptionally disproportionate recoveries to
the Favored First Lien Group under the Plan proposed by the RSA. The DIP Facility provides that
holders of First Lien Claims can participate in the DIP Facility only if they sign the RSA.
Specifically, the DIP Term Sheet defines “DIP Lenders” to include the Favored First Lien Lenders
and “Holders of First Lien Claims that execute the Restructuring Support Agreement and agree to
provide DIP Commitments and DIP Loans pursuant to the DIP Facility Subscription.” ECF No.
23, Ex. B at 2. As a result, any First Lien lender who wishes to participate in the 70% of the DIP
Facility reserved for non-favored holders, must first sign on to the RSA and agree to support the
RSA Parties’ proposed Plan.

17. Yet, as explained below, the Plan contemplated by the RSA would provide even
more lopsided treatment in favor of the Favored First Lien Lenders than the DIP Facility. In other

words, the RSA Parties are dangling the carrot of participation in the DIP, backed by the stick that
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all who participate must consent to disproportionately favorable treatment under the Plan for the
Favored First Lien Group. And, of course, if holders choose not to take the carrot and decide to
oppose the Favored First Lien Lenders’ treatment under the RSA and Plan, that will only increase
the Favored First Lien Lenders’ share of the DIP Facility and Roll-Up on account of their backstop
rights, thus enhancing their recovery on the front end. It is a “heads I win, tails you lose”
arrangement for the Favored First Lien Lenders.

18.  More specifically, the Plan gives the holders of First Lien Claims value in two main
ways at exit: a chance to buy $600 million of New Preferred Equity and an allocation of
$1,565,000,000 of New Term Loans to replace their old loans. But the extra benefits tied to these
instruments mainly go to the Favored First Lien Lenders and the Plan Sponsor, not to other secured
creditors. Taken together, those special set-asides, premiums, and election rules push more
recovery to the favored group instead of sharing value evenly across First Lien creditors with
respect to their prepetition secured claims.

19. With respect to the New Preferred Equity, the Plan contemplates a $600 million
preferred equity issuance, with $489 million to be made available for subscription by the holders
of First Lien Claims. But, like with the DIP Facility, the Favored First Lien Lenders have ensured
that 20% of this amount ($97.8 million) will be made available to them alone. On top of that, the
Favored First Lien Lenders will get a 10% backstop premium ($48.9 million) in additional
preferred. The Plan also provides a “participation premium” in common equity for those who
actually put up money or backstop the deal, increasing the gap between the favored group and
everyone else. And instead of using cash to fund preferred equity purchases, the Favored First Lien

Lenders can apply amounts owed to them under the DIP Facility to pay for their preferred,
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lowering out-of-pocket cash needs. In practice, these features turn a seemingly broad offering into
one where the Favored First Lien Lenders capture extra, premium value that others cannot access.

20. Things get even more egregious when considering the New Term Loans. In total,
the holders of First Lien Claims are slated to receive $1,565,000,000 in New Term Loans to replace
their existing debt. The holders can choose a “cash-out” option, taking cash equal to 80% of the
loans they would have received instead of their share of the New Term Loans. To support that
option, the Plan pays a New Debt Backstop Premium equal to 8% of the full $1,565,000,000 face
amount—i.e., $125.2 million in additional exit debt—only to the Plan Sponsor and the Favored
First Lien Lenders. If the Favored First Lien Group and the Plan Sponsor actually bore the risk of
$1,565,000,000 in cash claims, that would be one thing. But that is far from the situation here.
First, although the 8.0% fee is being calculated on the full $1,565,000,000 face amount, any lender
who chooses the cash-out option will only receive 80% of the face amount of their debt. Second,
and more egregious, the RSA bars its signatories from using the cash-out, which means the real
risk is limited to the smaller, non-signing group’s possible 80% cash election. Given that a large
percentage of the potential cash-out electors are already signatories to the RSA and thus cannot
take the cash-out option, the real risk associated with the cash-out backstop is much smaller than
it is assumed to be under the Plan. In short, the exit debt and election mechanics turn a limited
liquidity backstop into a large, class-wide premium paid only to the consenting group, further
tilting recoveries in their favor.

21. Each of these elements provided in the RSA further ensures that the Favored First
Lien Lenders’ and the Excluded First Lien Lenders’ recoveries on account of their prepetition
claims will be vastly different. This disparate treatment of similarly situated prepetition claims

violates the Intercreditor Agreement’s pro rata sharing provisions, and ultimately, will render any

10
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plan non-confirmable. For now, because the DIP Facility seeks to lock in non-pro rata treatment
that is incompatible with the Intercreditor Agreement, the DIP Facility should be rejected or
modified to ensure pro rata treatment of all participants.

C. The Controlling Collateral Agent’s Consent to the DIP Facility Is Not
Sufficient

22.  Finally, there is no merit to the Debtors’ argument (made only in a declaration) that
“if Barclays, as Controlling Collateral Agent under the [Intercreditor Agreement], does not object
to . . . a DIP financing, then other holders of First Lien Secured Claims are prohibited from
objecting to such . . . DIP financing.” ECF No. 27, at 8. To the contrary, the applicable provision
of the Intercreditor Agreement actually reinforces the pro rata sharing obligation among first lien
holders. In particular, section 2.05(b) of the Intercreditor Agreement provides that the holders of
First Lien Claims will be deemed to consent to a “DIP Financing” in certain circumstances, one of
the conditions to such consent is that: “(C) if any amount of such DIP Financing and/or cash
collateral is applied to repay any of the First Lien Obligations, such amount [must be] applied
pursuant to Section 2.01 of this Agreement.” Intercreditor Agreement § 2.05(b). Section 2.01, in
turn, requires that: “if . . . any distribution is made in respect of any Shared Collateral in any
Insolvency or Liquidation Proceeding ... (including any adequate protection payments),” then
“any such distribution or payment in any Insolvency or Liquidation Proceeding” will be applied
according to the prescribed waterfall. And the waterfall (after payment of amounts owing to the
agents), requires that any such payments be applied “to the payment in full of the First Lien
Obligations of each Series on a ratable basis, with such Proceeds to be applied to the First Lien
Obligations of a given Series in accordance with the terms of the applicable Secured Credit
Documents.” In other words, the Intercreditor Agreement only permits the Controlling Collateral

Agent to consent to DIP Financing if the pro rata payment obligation is honored.

11
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RESERVATION OF RIGHTS

23. This Objection is submitted without prejudice to, and with a full reservation of, The
Excluded First Lien Lenders’ rights to supplement and amend this Objection, including by filing
declarations in support thereof, to introduce evidence at any hearing relating to this Objection, and
to further object to the DIP Financing Motion on any grounds that may be appropriate.

CONCLUSION
24.  For the reasons above, the Excluded First Lien Lenders request that the Court deny

the DIP Financing Motion.

[remainder of page left intentionally blank]
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ROLNICK KRAMER SADIGHI LLP

/s/ Nicole T. Castiglione

Sheila Sadighi, Esq.

Nicole T. Castiglione, Esq.

Frank T.M. Catalina, Esq.

300 Executive Drive, Suite 275

West Orange, New Jersey 07052

Tel.: 212.597.2800

E-mail: ssadighi@rksllp.com
ncastiglione@rksllp.com
fecatalina@rksllp.com

WILLKIE FARR & GALLAGHER LLP

Mark T. Stancil (pro hac vice pending)

Christopher DiPompeo (pro hac vice pending)

1875 K Street, N.W.

Washington, DC 20006-1238

(202)-303-1133

Email: mstancil@willkie.com
cdipompeo@willkie.com

Counsel for Excluded First Lien Lenders
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Certificate of Service

I certify that on January 30, 2026, I caused a copy of the foregoing document to be served
by the Electronic Case Filing System for the United States Bankruptcy Court for the District of
New Jersey.

By: /s/ Nicole T. Castiglione
Nicole T. Castiglione
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE
IN RE: . Chapter 11
Case No. 24-12391 (CTG)
AMERICAN TIRE DISTRIBUTORS
INC., et al., . (Jointly Administered)
Courtroom No. 7
. 824 Market Street
Debtors. . Wilmington, Delaware 19801

Tuesday, November 19, 2024
2:00 p.m.

TRANSCRIPT OF HEARING
BEFORE THE HONORABLE CRAIG T. GOLDBLATT
UNITED STATES BANKRUPTCY JUDGE

APPEARANCES:

For the Debtors: Chad J. Husnick, Esquire
David Gremling, Esquire
KIRKLAND & ELLIS, LLP

KIRKLAND & ELLIS INTERNATIONAL, LLP

333 West Wolf Point Plaza
Chicago, Illinois 60654

Mark McKane, P.C.

555 California Street

27th Floor

San Francisco, California 94104

(APPEARANCES CONTINUED)
Audio Operator: Alyce Doody, ECRO

Transcription Company: Reliable
The Nemours Building
1007 N. Orange Street, Suite 110
Wilmington, Delaware 19801
Telephone: (302)654-8080
Email: gmatthews@reliable-co.com

Proceedings recorded by electronic sound recording,
transcript produced by transcription service.
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APPEARANCES (CONTINUED) :

For the Ad Hoc Group

of Term Loan Lenders: Marty L. Brimmage, Jr., Esquire
AKIN GUMP STRAUSS HAUER & FELD, LLP
2300 North Field Street
Suite 1800
Dallas, Texas 75201

Philip C. Dublin, Esquire
One Bryant Park

Bank of America Tower

New York, New York 10036

For the Ad Hoc Group
of Excluded Term
Lenders: Ashley E. Jacobs, Esquire
YOUNG CONAWAY STARGATT & TAYLOR, LLP
Rodney Square
1000 North King Street
Wilmington, Delaware 19801

-and-

Michael R. Handler, Esquire
KING & SPALDING, LLP

1185 Avenue of the Americas
34th Floor

New York, New York 10036

Thaddeus D. Wilson, Esquire
1180 Peachtree Street
Atlanta, Georgia 30309

For Wells Fargo Bank,

National Association: Daniel F. Fiorillo, Esquire
OTTERBOURG, P.C.
230 Park Avenue
New York, New York 10169
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INDEX
MOTIONS: PAGE
Agenda
Item 16: Motion of Debtors for Entry of Interim and 8
Final Orders (I) Authorizing the Debtors to
(A) Obtain Post-petition Financing and (B)
Utilize Cash Collateral, (II) Granting Liens
and Superpriority Administrative Expense
Claims, (III) Modifying the Automatic Stay,
(IV) Scheduling a Final Hearing, and (V)
Granting Related Relief [Filed 10/23/2024]
(Docket No. 16)
Court's Ruling:
Agenda
Item 17: Karen Driskell, as Personal Representative of --

the Estate of Leland C. Driskell, III’s Motion
for Relief from the Automatic Stay
[Filed 11/2/2024] (Docket No. 127)

Court's Ruling:
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INDEX

WITNESSES CALLED
BY THE DEBTORS:

RACHEL MURRAY

Direct examination by declaration
Cross-examination by Mr. Wilson
Redirect examination by Mr. McKane
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(Proceedings commenced at 2:00 p.m.)

THE COURT: Good afternoon. We're here in, In re
American Tire Distributors, Inc., which is Case Number 24-
12391.

Mr. Husnick?

MR. HUSNICK: Good afternoon, Your Honor.

Chad Husnick with Kirkland & Ellis, appearing on
behalf of the debtors. I'm here with my partners, Mark
McKane and David Gremling, who will be walking Your Honor
through the agenda today.

If I may, before we hop into the agenda, just to
give you a short update on where the cases have come so far,
Your Honor, we have successfully transitioned the debtors
into Chapter 11. We're working closely with the newly formed
committee, represented by Morrison Foerster to get them up to
speed and to resolve any concerns that they had, in the first
instance with the first and second day pleadings. And I'm
happy to report as we stand here today that we were able to
resolve all of their objections of the Official Committee to,
both formally and informally, to the pleadings that were
scheduled for today, including the debtor-in-possession
financing facility. The only -- in fact, we've resolved all
formal and informal objections to all of the pleadings, with
the exception of the DIP, which we'll address today.

And we thank Your Honor, in advance of the
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hearing, we had filed certifications of counsel, or of no
objection and all of those have been entered, so thank you
for that.

Your Honor, we've also filed a motion to approve
bid procedures, which has been adjourned with the agreement
of the parties to next Tuesday, so we'll be prepared to
present that on Tuesday. We do expect to be filing a copy of
the stalking horse bid in advance of that hearing; although,
not seeking to get anything approved at the hearing with the
stalking horse bid, we are asking to get that out there so
that folks can take a look at what it looks like sufficiently
in advance of the hearing.

Your Honor, turning to, and just a little bit
about the marketing process. Simultaneously with launching
the -- filing the bid procedures, we launched a formal
solicitation process with Moelis. Mr. Keil and Ms. Murray,
who you'll hear from today, are leading the charge on that
front. They've reached out to well over 100 potential
bidders. There are 43 bidders who have executed NDAs and are
in the data room.

Your Honor, we're continuing to reach out to new
parties with the newly formed committee. They've given us
some additional suggestions for potential interested parties
and we're working with them to reach out to those folks, as

well, so we expect that number to grow.
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In the meantime, Your Honor, we've been trying to
work with the various stakeholders to position the debtors
for a potential going-concern sale, which has been our stated
goal from the commencement of these cases.

THE COURT: Uh-huh.

MR. HUSNICK: On that front, and most importantly,
we've been in active dialogue with our key vendors, including
our tire vendors. Your Honor, it won't surprise you that the
tire vendors are absolutely essential to the continued
operation of this company. In that vein, we've been
negotiating go-forward trade agreements. We have 24 critical
vendor agreements and well over a dozen that are underway or
in the midst of negotiations.

This is a particularly important stages for the
debtors as we enter the winter tire season. And for anyone
who's driven a car that doesn't have winter tires, it's a
bad, bad time, and I can attest to that, growing up in
Northern Wisconsin. So, it's a big time for the tire
industry, as a whole, and we need to keep the inventory
flowing.

And I mention that as my final statement in the
status update just to emphasize how critical timely financing
of the second tranche of the DIP is and that's why we're
pushing.

THE COURT: I thought that might be where you were
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going.

MR. HUSNICK: Thank you.

So that takes me to the hearing on the DIP.
Before we get into the evidentiary proceeding or portion of
the hearing, we'd appreciate some additional guidance from
the Court now that Your Honor has had an opportunity to
review the replies and the other papers.

THE COURT: Uh-huh.

MR. HUSNICK: 1In our view, the issues of fact are
actually quite narrow and no one disputes the need, no one
disputes the size, no one disputes the terms, give and take.

THE COURT: Uh-huh.

MR. HUSNICK: No one disputes the lack of
available alternatives. We're really down to the "what about
me" type argument, which we addressed yesterday in
conversation.

But despite Your Honor's guidance yesterday, the
debtors, at least, and the debtors' investment banker spent
four hours under ocath testifying yesterday while she was
trying to get across country, to deal with issues that I
actually don't think are going to be litigated today,
including the form of the order and allocation issues. So
we're hopeful before we open this up for a wide-ranging
evidentiary presentation that might potentially be misguided

to what Your Honor is looking for, to get some additional
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guidance on from the Court.

THE COURT: So, look, I have some thoughts about
where I am. I guess I'd be interested in hearing from the
parties about what evidence folks intend to put on and to
what end, because based on my review of the papers, I don't
think -- look, I'm a believer in the idea that I let parties
present their cases, so I don't want to get up here and tell
you, this is how we're going to do this today. I don't think
that's the job of the judge.

But I can tell you that based on having reviewed
the papers, I think I've got mostly a legal question and not
a factual one. That said, you all know your cases better
than I do, so if someone wants to explain to me, you know,
what I've got wrong in that regard and what evidence they
want to put on and why it matters to the outcome of the
dispute in front of me, I want to listen to them.

So, is that responsive?

MR. HUSNICK: It does, Your Honor, and I can be
very brief for the debtors.

If it were up to the debtors, I think we were
would rest upon the written declarations that we submitted on
behalf of Mr. Bienias and Ms. Murray, both of their
declarations.

THE COURT: Uh-huh.

MR. HUSNICK: And I don't think we would need any
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additional direct testimony.

THE COURT: All right. So, look, the only
objector is the minority group of holders, right? So why
don't T hear from them, because I think I understand what
you're saying, I just -- to the extent that you're saying to
me now, Judge, can you tell them that they don't need to put
on the case, I'm not yet biting at that.

MR. HUSNICK: No, understood.

That's what we would put on, so I will sit down.

THE COURT: Okay. Very well.

MR. HUSNICK: Thank you.

MR. WILSON: Good afternoon, Your Honor.

Thad Wilson from King & Spalding on behalf of the
Ad Hoc Group of Excluded Term Lenders.

With respect to the evidence that we anticipate
putting on today, Your Honor, we would have a cross-
examination of Ms. Murray, who's been offered by declaration
by the debtors.

THE COURT: Uh-huh.

MR. WILSON: We have no objection to her
declaration coming in, nor do we have an objection to
Mr. Bienias' declaration coming into the record, as well. We
do not have an objection to the debtors' proposed exhibits,
either.

We do have a list of exhibits that we intend to
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proffer and --

THE COURT: Right. I saw the designations of
deposition testimony.

MR. WILSON: Exactly. And I think we've narrowed
a number of evidentiary-related issues with respect to those
exhibits.

THE COURT: $So, can we back up a second?

MR. WILSON: Sure.

THE COURT: So holding aside what items of
evidence you want to put forward, what facts are actually
disputed that I need to resolve in order to decide whether to
approve the DIP?

MR. WILSON: Great question, Your Honor.

So, with respect to the proposed order that was
filed last night about midnight Eastern time, there are a
number of proposed factual findings that are included in the
proposed order that would go to potentially prejudicing our
client's rights, with respect to potential future litigation
that was part of the colloquy with the Court yesterday --

THE COURT: Uh-huh.

MR. WILSON: -- regarding breaches of the
prepetition credit agreement.

THE COURT: Okay. Imagine for this purpose that I
was steadfastly against, you know, almost no matter what the

evidence were, saying anything today that would prejudice
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your rights. So the question isn't, does the evidence
support the finding? It's just a question of identifying
those findings and striking them out.

Would that reduce the volume of testimony you'd
need to present?

MR. WILSON: Well, I think that's an open question
for the debtors, because the findings that we would be asking
Your Honor to strike, among other things, would include the
fact that the DIP is being provided in good faith, that the
lenders are acting in good faith with respect to the DIP or
the DIP lenders, that is.

THE COURT: Okay. Imagine I added language that
said, Notwithstanding any of those findings, nothing herein
shall, in any way, prejudice any claim or be taken to
prejudice any claim that the operation of this roll-up
violates the pro rata distribution provision and it doesn't
relieve anyone of a dime's worth of liability for having so
breached the agreement.

MR. WILSON: We think it also goes to the basis as
to whether or not the Court can even approve the DIP in the
first instance, Your Honor, with respect to the good faith
findings. We think it's a violation, obviously, of the
prepetition credit agreement and the provisions thereof.

THE COURT: So, look, your ability to make a legal

argument --
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MR. WILSON: Sure.

THE COURT: -- that because it's a breach I
shouldn't approve it would be a thousand percent preserved.
You could get to that podium and make that exact argument.

Whether it's a breach, tell me if I've got this
wrong. I think I understand the different -- I mean, I want
to be educated further; I don't want to overstate my
understanding -- but I think I've worked my way through the
prepetition agreement and the pro rata sharing provisions and

the Serta blocker and the Serta blocker and the arguments

about the meaning of the Serta blocker and whether the DIP

exception to the Serta blocker does or doesn't permit what's

happening here.

That's a legal question and I'm not limiting
anyone's ability to make an argument about that, but I'm not
sure -- if I'm wrong, tell me, because you know the case
better than I do -- but I'm not sure that, like, having a
document and a witness and cross-examination will make me a

lot smarter in any relevant way with respect to that

question.

Am I missing something there?

MR. WILSON: ©No, not with respect to the breach of
contract claim, Your Honor, and the potential findings. I do

think it, potentially, is prejudicial to our clients if there

are findings in the proposed order with respect to good
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faith, fair and reasonable, with respect to the DIP being
provided on reasonably equivalent value and fair
consideration, all of those things.

THE COURT: So let me tell you just in a
straightforward way as I can with what I'm struggling with.
I want to give you every opportunity to present your case and
I don't -—- that's my job, right. I listen to parties, I hear
them, I listen to the evidence, and I make a decision.

I also want to be efficient and manage the case in
a way that's rational. And the argument that they say --
good faith is such a, you know, wide-ranging word that it
opens, you could say it opens the door to everything and I
don't really intend on spending, you know, a month having
this proceeding. The company can't afford that. It's not
good for anybody. So, look, I want to let you present your
case, but I also want to be clear what I think is, you know,
sort of -- what is most helpful to me.

Does that make any sense?

MR. WILSON: Yes, Your Honor, it does make sense.

I think what we anticipate the evidence will show
is that there's very little, if any, analysis that was done
and that went into the proposed findings and conclusions that
are being proffered in the proposed order and we think the
evidence will show --

THE COURT: All right. So how many witnesses are
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we talking?

MR. WILSON: We're talking about two witnesses and
relatively limited testimony. One is the declaration of
Ms. Murray and a limited cross-examination of her.

THE COURT: Right.

MR. WILSON: And then an examination of the
investment banker for the Ad Hoc Group.

THE COURT: All right. So, okay. That's helpful.
Thank you. That is useful.

So, Mr. Husnick, I guess what I would propose,
subject to hearing from the parties all around, is that we
hold off on the argument for now. That we try to get the
evidence in. That I encourage everyone to be efficient with
that evidence. Again, I don't want to pretermit. I want to
give everyone a fair chance to be heard, but I guess I'd be
interested in getting the evidence in, being as efficient
about that as possible, and then proceeding.

Is there more I can do, Mr. Husnick, under the
circumstances to do this in a streamlined way?

MR. HUSNICK: I have no objection to that, but if
counsel intends to walk through, line-by-line, through the
order and ask Ms. Murray the same questions he did in the
deposition, it's going to be a colossal waste of Your Honor's
time.

THE COURT: Well, I'm not going to rule on the
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evidentiary objection now. I hear the notion that there's a
point at which that could be overkill and if we get there,
your rights to say so are preserved.

Is that fair enough?

MR. HUSNICK: Yes.

THE COURT: And I do want to be clear, to the
extent there's an issue -- let me just try to say it this
way, to the extent there's an issue that I can resolve by
looking at documents or the order and make a decision about
without chewing up everyone's time with a witness on the
stand, I'd much rather do it that way.

So where the question is about the meaning of a
document, I mean, if the testimony from a witness who
negotiated the document and you want to get parol evidence,
don't want to pretermit that, but if it's Jjust about, you
know, 1s the language of the order inconsistent with the
language of the agreement, we don't need to spend a lot of
witness time on that.

Is that clear enough?

MR. WILSON: Yeah. Understood, Your Honor.

THE COURT: Okay. Very well.

So —-- yes?

MR. BRIMMAGE: Your Honor, may I be heard?

THE COURT: You may.

MR. BRIMMAGE: Your Honor, Marty Brimmage with

I
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Akin, here on behalf of the Ad Hoc Group for the DIP Term
Lenders, depending on which pleading you read.

Let me just address this relevance issue. I think
you've hit the nail on the head and I'm not sure what would
go forward with evidence, testimony or documents.

THE COURT: Because judges are much less likely to
get in trouble for allowing a hearing to go forward than by
shutting it down.

MR. BRIMMAGE: Right. So we addressed that.

Judges are not going to get in trouble if they
take parties at their word. And yesterday, the Minority
Lenders filed a letter with the Court and I'm going to read
from the letter -- I'm not going to read it all -- but it's
on page 2 and let me gquote, open quote:

"While the Ad Hoc Group of Excluded Term Lenders,"
that's Minority Lenders in our vernacular, "believes that the
Court can decide whether the minority term lender DIP
exclusion breaches the prepetition term loan agreement and
the relevance of such breach as a pure matter of law."

That's the sum and substance of their objection.
That's the whole point of their objection.

THE COURT: I understand, but he's also saying
that the order that you're insisting on includes findings
that aren't true. And it seems to me I don't get to decide

whether that's right or wrong without giving him the chance
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to test that. That's where I think I am.

MR. BRIMMAGE: Okay. Then the only thing I will
say 1s, you're going to hear a lot of objections. And I'm
going to apologize right up front about relevance. I have to
go back to the Rules, right? I go to Rule 401 about what is
relevant evidence, right, because I think what you're going
to hear, because we had a meet-and-confer yesterday, you're

going to hear a lot of gquestions that don't go to these

issues.

THE COURT: All right. Look --

MR. BRIMMAGE: And then 403 about duplicative
testimony --

THE COURT: I understand --

MR. BRIMMAGE: So I'm just giving you the heads-
up.

THE COURT: I got it.

And you're all entitled to -- you know, look, they
give me this costume for a reason --

(Laughter)

MR. BRIMMAGE: And it looks good.

THE COURT: -- you know, compared to letting me
choose what to wear, and so if the parties want to put on
evidence and the parties want to object, someone's job is to
resolve those objections and --

MR. BRIMMAGE: Fair enough.
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1 THE COURT: -- that's the judge for which I signed
2 ||lup
3 MR. BRIMMAGE: Then let me kick it off by the
4 ||agreement that the parties have on exhibits.
5 THE COURT: Terrific.
o MR. BRIMMAGE: Let's move into that, if we could,
7 ||Your Honor. So, on the Minority Lender list, and I'm sure

8 ||I'1ll be corrected if I get it wrong, but there's no objection
9 ||to the admission to the following: Exhibits 1, 2, 3, 4, 5,

107, 16, 18, 19, 23, 24, 26, 30, and 31.

11 On behalf of the Ad Hoc Group --

12 MS. JACOBS: I am going to correct you.

13 MR. BRIMMAGE: Oh.

14 MS. JACOBS: 7 through 16.

15 MR. BRIMMAGE: Oh, 7 through 16, not 7 and 16.

16 THE COURT: Not 7 and 16, but 7 through 16.

17 MR. BRIMMAGE: 7 through 16, thank you.

18 THE COURT: All right. Hold on. Let me update my

19 ||notes for what it's worth.

20 MR. BRIMMAGE: 1 through 5, 7 through 16 --

21 THE COURT: Got it.

22 MR. BRIMMAGE: -- 18, 19, 23, 24, 26, 30, and 31.
23 THE COURT: Got it.

24 MR. BRIMMAGE: Okay. And the Ad Hoc Group list, I

25 |[|believe there's no objection to Exhibits 1 through 11. We
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filed an updated Exhibit 12. I haven't heard that there's an
objection to that.

MR. WILSON: We do object to the inclusion of

Exhibit 12.

THE COURT: All right.

MR. BRIMMAGE: We'll deal with that. Okay.

And then, Your Honor, let me -- I have to address
this. The entire transcript of Mr. McGovern was filed about

1:30ish. We're going to object to that. Let me give you
Just a brief amount of history.

Last night, right before midnight Eastern time, we
received depo designations from the Minority Lenders of
Mr. McGovern.

Earlier today, we quickly worked to provide cross-
designations or counter-designations to those designations,
just like you always do, right?

THE COURT: I understand.

MR. BRIMMAGE: And we sent them back and said,
Hey, yours are in green. Ours are in yellow. We propose
that we submit this to the Court as the designations by each
party so that the Court can have that and read it.

Nobody mentioned providing the entire transcript
to the Court, so we would object to that, Your Honor. I'm a
little surprised that was done. I don't know why it was

done, but we would object to that and move to strike it and
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move that it not be included in this proceeding.

But what I have done, Your Honor, and we would
like to move this in as an Ad Hoc Group Exhibit 13, is, this
is the depo designations by color, and we would like to admit
this as Exhibit 13 on behalf of the Ad Hoc Group. It's got
both sides' depo designations, and put that to the Court.

THE COURT: Okay. And Mr. Wilson, is there any --
or whoever else on your side can address this?

MR. WILSON: We just need a chance to look at it,
Your Honor.

THE COURT: All right.

MR. WILSON: 1If counsel's representation is
accurate, I don't think we have an issue with that.

THE COURT: Okay. Terrific.

See how fabulous this is going so far?

MR. BRIMMAGE: Yeah.

UNIDENTIFIED SPEAKER: (Indiscernible) I'll do it.

MR. BRIMMAGE: Perfect.

The only thing I want to say about Exhibit 13,
which is the transcript, is you'll hear from me later, if
Mr. McGovern is called live, we'll talk about the limits of
his live testimony in light of the deposition testimony, but
I don't want to get ahead of myself.

THE COURT: That's fine.

MR. BRIMMAGE: And with that, Your Honor, I'll
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turn the podium over to the debtors about their exhibits.

THE COURT: All right. Very well.

Mr. McKane?

MR. MCKANE: Thank you, Your Honor.

And I think you heard from Mr. Wilson that he does
not object to any of the exhibits on our list and so we'd
just ask that Your Honor move into evidence Exhibits 1
through 7 on the debtors' list, which include the first day
declaration, the DIP first day declaration from Mr. Bienias,
and the DIP declaration for Ms. Murray.

THE COURT: Okay. So let me pause for a moment.

What I understand is that the following exhibits
are not objected to. They are the Minority Lenders' 1, 2, 3,
4, 5, 7, lo, 18, 19, 23, 24, 26, 30, and 31; the Ad Hoc
Lenders' 1 through 11; and the Debtors' 1 through 77

MR. MCKANE: Correct, Your Honor.

And I think in there, there's some redundancy.

THE COURT: Okay. That's fine. 1I've lived with
that before.

Is there any objection to the introduction into
evidence of any of those exhibits?

MR. WILSON: Your Honor, I think it's 7 through 16
of our list, not Jjust 7 and 16.

THE COURT: Okay. I hope that's what I said, but

in any event, that's what it is.
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1 Is there any objection with that clarification?

2 (No verbal response)

3 THE COURT: Okay. If not, those exhibits will be
4 [ladmitted and why don't we proceed from here.

5 (Debtors' Exhibits 1 through 7 received into evidence)
6 (Minority Lenders' Exhibits 1, 2, 3, 4, 5, 7, 8, 9, 10,
7111, 12, 13, 14, 15, 16, 18, 19, 23, 24, 26, 30, and 31

8 || received into evidence)

9 (Ad Hoc Group's Exhibits 1 through 11 received into
10 ||evidence)
11 MR. MCKANE: Very good, Your Honor.
12 THE COURT: Thank you.
13 MR. MCKANE: Your Honor, we'll call -- and to the

14 [|extent that there's going to be a cross-examination, we'll

15 [|make Ms. Murray available. She is here in the courtroom
16 || today.

17 THE COURT: Okay. Very well.

18 And just to be clear, on that Exhibit 13, we'll

19 [|come back to that once the parties have conferred.

20 And I think the debtors' exhibits include the

21 ||declarations --

22 MR. MCKANE: They do, Your Honor.

23 THE COURT: -- so the direct is in, and so -- and
24 ||I guess now is the time for --

25 MR. MCKANE: In light of Mr. Husnick's comments,
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I'll save what I have for redirect --

THE COURT: Okay. Very well.

MR. MCKANE: -- to the extent that I need it.

THE COURT: All right. So, Ms. Murray, i1f you
could come to the stand.

And please swear the witness.

THE CLERK: Raise your right hand.

RACHEL MURRAY, DEBTORS' WITNESS, SWORN

THE WITNESS: I do.

THE CLERK: Please state your full name and spell
your last name for the record.

THE WITNESS: Rachel Murray, R-a-c-h-e-1. Last
name is Murray, M-u-r-r-a-y.

THE CLERK: You may be seated.

THE COURT: Okay. Mr. Wilson?

MR. WILSON: Give me Jjust a moment, Your Honor.

THE COURT: Certainly.

(Pause)
CROSS-EXAMINATION

BY MR. WILSON:

Q Good afternoon, Ms. Murray.
A Ms. Murray.
Q You and your team at Moelis ran a marketing process for

DIP financing, correct?

A That is correct.
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Q And during the marketing process, the debtors never
asked the Ad Hoc Group of Controlling Term Lenders whether
they would, as required lenders, subordinate their
prepetition term liens to a third-party DIP facility,
correct?

A We did not ask that specific question, because we
didn't have a proposal that would require that.

Q Okay. Without subordination of the prepetition term
loan liens, no third party would be willing to provide a DIP,
correct?

A That is what we heard from all the lenders that we
reached out to.

Q You and your team at Moelis helped negotiate the DIP
financing on behalf of the debtors, correct?

A That is correct.

0 In their negotiations with the Ad Hoc Group of
Controlling Term Lenders, the debtors tried multiple times to
convince the Ad Hoc Group of Controlling Term Lenders to
allow all prepetition term loan lenders the opportunity to
participate in the credit facility, correct?

A That is correct.

0 The debtors believed that there would be litigation if
certain lenders were not permitted to participate in the DIP
facility, correct?

A We believed that it was important to offer it out to
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all to try to achieve a consensual process.
Q But that's because the credit agreement provides for a
pro rata sharing of payments, correct?
A I will defer to the lawyers on any legal interpretation
of the document.
0 Okay. Moelis never attempted to quantify the cost of
litigation to the debtors, correct?
A We did not attempt to quantify the cost of litigation.
Q AlixPartners never attempted to quantify the cost of
litigation to the debtors, correct?
A Not to my knowledge.
0 You've been involved in around 15 DIP financings in
your career, correct?
A That's correct.
Q None of those 15 DIP financings involved a situation

where a DIP was provided by the Majority Lenders in a
syndicated facility that was not offered to Minority Lenders
in the syndicated group on a pro rata basis, correct?

A Not that I recall, no.

Q Moelis did not provide an economic analysis with
respect to the impact of pro rata participation versus * non-
pro rata participation for the Minority Lenders, correct?

A I'm sorry, can you repeat the question?

0 Moelis did not prepare an economic analysis with

respect to the impact of pro rata participation of all term
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lenders versus non-pro rata participation for the Minority
Lenders, correct?
A We did not make that analysis because it would require

some hypotheticals that we don't know the outcome of this

case.

Q The DIP facility contains a three-times roll-up,
correct?

A It has a three-times roll-up with respect to the term

loan or prepetition term loan.

0 And the DIP facility contains a roll-up of the
prepetition term loans held by members of the Ad Hoc Group of
Controlling Term Lenders, correct?

A It has a three-times roll-up for those that are
providing the DIP financing.

Q Okay. The DIP facility also contains a roll-up of the
prepetition 2024 FILO loans that were extended by four of the

five members of the Ad Hoc Group of Controlling Term Lenders,

correct?
A That is correct.
Q Moelis did no analysis regarding the additional

recovery that the members of the Ad Hoc Group of Controlling
Term Lenders would receive by rolling up the 2024 FILO loans
into the DIP facility, correct?

MR. BRIMMAGE: Your Honor, I'm just going to

object to the term "controlling lenders." 1It's not been used
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in court. I don't know who the controlling DIP lenders are.
I'm suspecting it's the Ad Hoc Group.

But we would respectfully request that he refer to
us by what we're termed.

THE COURT: Response?

Are you talking about the same people?

MR. WILSON: We're talking about the same people;
it's semantics, Your Honor.

THE COURT: All right. 1I'll allow you to
continue.

MR. WILSON: Thank you.
BY MR. WILSON:
Q Moelis has not prepared an analysis of the prepetition
term loan recovery after accounting for new money, but not
accounting for the roll-up, correct?
A I'm sorry, can you repeat the question? I just want to
make sure I answer it appropriately, so I just want to
understand it.
0 Understood.

Moelis has not prepared an analysis of the prepetition
term loan recovery after accounting for new money, but not
accounting for the roll-up, correct?

A We did not perform an economic analysis that would
determine a future state of the company and recoveries that

are unknown at this time.
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Q You anticipate that the Ad Hoc Group of Controlling
Term Lenders will credit bid the DIP loans and the roll-up
loans, correct?

A My understanding is that they will provide a credit
bid. I do not know at what dollar amount, but that has not
been determined yet or communicated to the debtors yet.

Q Well, the credit bid was actually due on November 12th

at 5:00 p.m. Eastern a week ago, right?

A It was due at that time, according to the milestones.
0 But it was not filed, correct?

A Correct, my understanding is it's still under
negotiation.

Q And that's because the DIP lenders do not want anyone

to know what the anticipated economic impact is on the
holders of the prepetition term loans will be, correct?

MR. MCKANE: Objection; foundation.

MR. BRIMMAGE: Also calls for speculation.

THE COURT: What's your response?

MR. WILSON: I think this goes to the heart of the
matter. The Ad Hoc Group of Controlling Term Lenders are
anticipating credit bidding. The foundation is included in
the deposition testimony that's been submitted into evidence,
that they will submit a credit bid, and they haven't done
SO --

THE COURT: All right. Look, so this is the
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representative of the debtor. You've asked a factual
question as to why a credit bid hasn't been submitted.

I think if the witness knows the answer to why it
hasn't been submitted, she can answer it. If she doesn't
know, she doesn't know.

Mr. Brimmage?

MR. BRIMMAGE: It was because the DIP lenders
want —--

THE COURT: I understand.

If she has knowledge of what the DIP lenders want,
she can answer that question.

MR. BRIMMAGE: Then I would say it calls for
hearsay.

THE COURT: That's fair.

MR. BRIMMAGE: It either calls for speculation or
it calls for hearsay or it calls for both.

THE COURT: Well, let's back up a second, okay.
So just one evidentiary point is clear, unless you persuade
me otherwise, I'm proceeding on the assumption that the
debtor, the Ad Hoc Group, and the Minority Lenders are all
parties to this proceeding. So, to the extent she has -- the
witness has knowledge of information based on a statement by
your clients, that's a statement of a party-opponent and not
hearsay, right?

MR. BRIMMAGE: Well, I would say they're aligned
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parties. I would not say that's a party-opponent.

THE COURT: All right.

MR. BRIMMAGE: We are aligned on the DIP, but --

THE COURT: All right. I'm trying -- look, you
filed pleadings in court. You're a -- just so we're all
clear -—- I'm treating those three entities -- and I use
"entities" sort of in air quotes -- as parties for the

purposes of this proceeding.

MR. BRIMMAGE: That's fair, Your Honor.

But an admission by a party-opponent would mean an
adverse party to the other side. We are both supporting the
DIP; we're not adverse to the debtors, with regard to the
DIP.

THE COURT: All right. So let's take this in --
with why don't we slow down and break it into pieces.

Why don't you first ask a question about whether
she has knowledge and if so, we can figure out whether
there's a basis to get it out.

BY MR. WILSON:

Q Ms. Murray, do you have any knowledge as to why the DIP
lenders did not want a credit bid filed by the bid deadline
on November 12th of 2024 at 5:00 p.m. Eastern?

MR. BRIMMAGE: Your Honor, I'll also object, it
lacks foundation and assumes facts not in evidence about what

the debtor -- I mean -- sorry —-- what the Ad Hoc Group didn't
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want. There's been no evidence or testimony about what the
Ad Hoc Group didn't want --

THE COURT: Look, that's a fair objection.

Why don't you first start with "whether" --

MR. WILSON: Okay.

THE COURT: -- and then if the answer is "yes,"

turn to "why?"

BY MR. WILSON:

Q Did you know whether -- Ms. Murray, do you have
knowledge as to whether the Ad Hoc Group of Controlling Term
Lenders made a decision not to file the credit bid -- that's

a bad guestion.

A Sorry, do you mind rephrasing that?

0 Yeah.

A I just want to make sure I answer it appropriately.

0 Ms. Murray, do you know whether why the Ad Hoc Group of

Controlling Term Lenders did not submit a credit bid by the
bid deadline?

A My understanding is that they're still going back-and-
forth between the debtor and Ad Hoc Group regarding a number
of provisions.

0 Okay. Moelis has done no valuation in connection with
the value of the collateral packages for the debtors'
tranches of debt, correct?

A That is correct.
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Q Moelis has not done any valuation analysis in
connection with the assets being sold pursuant to the sale
process, correct?

A The sale process results in whatever the highest value
is for the assets, so that would determine the wvalue.

0 There are no valuation reports with respect to the
debtors' assets, correct?

A So, as we talked about yesterday, there's no formal
valuation with respect to all the debtors' assets, but

there -- you know, there is a borrowing base, so there's an
inventory appraisal that is done from time to time in
connection with the ABL facility.

Q Okay. But I believe you testified yesterday that those
inventory appraisals were stale, correct?

A Correct.

Q Okay. And, in fact, the debtors have not formed a view
as to the wvalue of their assets, correct?

A That is correct.

Q Okay. Sitting here today, you do not know whether the
Ad Hoc Group of Controlling Term Lenders would recover more
in a liguidation as opposed to allowing the Minority Lenders
to participate in the proposed DIP on a pro rata basis,
correct?

A There were a lot of components to that question.

We have not done a liquidation analysis, so I cannot
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tell you whether or not it's higher or lower.
Q Okay. That wasn't my gquestion.

My question is, sitting here today, you do not know
whether the Ad Hoc Group of Controlling Term Lenders would
recover more in a liquidation as opposed to allowing the
Minority Lenders to participate in the proposed DIP on a pro
rata basis?

MR. MCKANE: Objection, Your Honor. It has an
embedded factual predicate that hasn't been established.
She's already stated they haven't done a liquidation
analysis, so she can't say whether it's higher or lower. So
she has no foundation to answer the question.

THE COURT: What's your response to that?

MR. WILSON: I think she said that there's no
valuation or no liquidation analysis. So, I presume the
answer to the question is "no."

THE COURT: There's no liquidation analysis, so
there's no valuation, so, obviously, the answer of anything
compared to something that is unknown must be unknown, right?

MR. WILSON: Correct. And that's all I'm --

THE COURT: So I'm going to sustain the objection
on that basis.

You can proceed.

MR. WILSON: Okay.

//
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1 [|BY MR. WILSON:

2110 Moelis has done no analysis regarding whether the

3 ||proposed DIP financing is an exchange for reasonably

4 ||equivalent value and fair consideration, correct?

511A We've done no economic analysis there, but we did

6 ||receive funds and provided (indiscernible) in exchange.
7110 Okay. But Moelis has done no economic analysis,

8 ||correct?

9 ||A Correct.
10 || O AlixPartners has done no analysis -- AlixPartners has

11 ||{done no analysis regarding whether the proposed DIP financing
12 [|is in exchange for reasonably equivalent value and fair

13 ||consideration, correct?

14 1A Not to my knowledge.

15 1|0 And the debtors, themselves, have done no analysis

16 ||regarding whether the proposed DIP financing is in exchange
17 || for reasonably equivalent value and fair consideration,

18 || correct?

19 (|A Not to my knowledge.

20 ||1Q Moelis has not prepared any liquidation analyses with
21 ||respect to the debtors, correct?

22 ||A We have not prepared a liquidation analysis.

23 119 Moelis has not seen a liquidation analysis of the

24 |[|debtors prepared by anyone else, correct?

25 (A That's correct.
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Q Moelis has not prepared an estimated range of the
debtors' enterprise value, correct?
A No, because we're running a marketing process and
that'll tell you the range of the value of the company.
Q And that marketing process hasn't concluded yet, has
it
A It's still ongoing.
Q Okay. Have the debtors actually received any
indications of interest from prospective buyers?
A The indications of interest are due November 25th, as

outlined in the bid procedures.

Q Moelis has not prepared an estimated range of the
prepetition term loan collateral value, correct?

A That's correct.

Q And Moelis did no analysis as to whether other
prepetition term loan lenders who are not participating in
the proposed DIP would be adversely affected by the final
order approving the term DIP facility, correct?

A I think that'll come down to a future state that I
can't speak to at this moment. It'll depend on what happens
with the marketing process.

0 AlixPartners did no analysis as to whether other
prepetition term loan lenders who are not participating in
the DIP would be adversely affected by the final order

approving the term DIP facility, correct?
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A Not to my knowledge.

0 And the debtors, themselves, did no analysis as to
whether other prepetition term loan lenders who are not
participating in the DIP would be adversely affected by the
final order approving the term DIP facility, correct?

A Not to my knowledge.

Q You understand that the proposed DIP order provides
that the debtors will suffer quote, "irreparable loss or
damage" 1f the DIP is not approved, correct?

A Yes, the company's liquidity, in order to continue as a
going-concern -- I think Mr. Husnick discussed this a little
bit earlier, but we're at a critical point for obtaining
inventory, so liquidity 1is necessary to continue.

Q Okay. But Moelis has done no analysis to quantify the

irreparable loss or damage if the DIP is not approved,

correct?
A We have not performed an economic analysis on that.
0 AlixPartners has not done an analysis to quantify

irreparable loss or damage if the DIP is not approved,
correct?

MR. MCKANE: I'm going to object. As Your Honor
knows all too well, irreparable harm is not really
(indiscernible) to a dollar. I don't know how this is
potentially aiding the Court.

THE COURT: I'm going to let it -- it's cross-
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examination. I'll let it proceed a bit, but I -- but the
objection has some merit, so why don't we focus on what's
actually --

MR. WILSON: I understand, Your Honor.

I'm only asking the question because they're
asking the Court to make that finding in the proposed order.

THE COURT: I understand.

MR. WILSON: Okay.
BY MR. WILSON:
Q AlixPartners has not done any analysis as to whether or
not entry of the final order approving the term DIP facility
is in the best interests of the prepetition term lenders who
have not been allowed to participate in the DIP facility,
correct?
A I think there's some technical, legal terms in your
question, but not to my knowledge, has Alix prepared that
analysis.
Q Okay. And the debtors have not done any analysis as to
whether or not entry of the final order approving the term
DIP facility is in the best interests of prepetition term
loan lenders who have not been allowed to participate in the
DIP facility, correct?
A Not that I'm aware of.
Q Okay.

MR. WILSON: ©No further questions, Your Honor.
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THE COURT: Very well.
Any other party wish to cross-examine the witness?
There was only one objecting party, so I guess we're fine.
And any redirect, Mr. McKane?
MR. MCKANE: Extremely limited.
THE COURT: Very well.
REDIRECT EXAMINATION

BY MR. MCKANE:

Q Good afternoon, Ms. Murray.
A Good afternoon.
Q You were asked a series of questions about whether you

or the Moelis team or the AlixPartners team had done economic
analysis and I believe I heard you say in response that, a
number of times, that no, we can't do that analysis because
it depends on future events or words to that effect.

Can you explain to the Court what you meant?

A Sure, happy to.

So right now we're in the middle of the marketing
process to determine the value of the company. We'll be
selling the assets to a third party and as part of that
process, we run a competitive process and the ultimate winner
of the auction will determined highest value.

Q Okay. And once you have the highest wvalue, do you have
any idea what the recoveries might be?

A You have to run it through a waterfall.
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Q And we're just not there yet?
A We're not there yet because we don't have a wvalue.
Q Prepetition, the debtors did not receive any viable DIP
proposals, other than from the Ad Hoc Group of Term Loan
Lenders; is that correct?
A We received no other proposals.
Q Have you —-- since filing, have the debtors received any
alternative DIP proposals?
A We've received no additional proposals.
0 Has any member of the Minority Term Loan Lenders
offered an alternative to the DIP financing?
A They have not.
Q I understand the DIP financing group, the Ad Hoc Group
has increased since the petition date; is that correct?
A I'm not sure if the Ad Hoc Group, technically, has
increased, but there are more parties providing the DIP
financing at this point.
0 Okay. Is Sound Point one of those additional parties
adding DIP financing?
A That is my understanding.
Q What is your understanding of how they became a member

of the DIP funding group, as opposed to the minority group?
A So my understanding is that Sound Point was in the
minority group. There were number of proposals going back

and forth between the Akin-Perella group and then the King &
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1 ||Spalding group, also the Ad Hoc Group and the minority group.
2 ||As part of that, Sound Point agreed to take the offer on the
3 [|table and, therefore, are now part of the DIP facility or DIP
4 || lender.

510 Just making sure we have all the facts, did the DIP

6 || lenders followed up the first tranche?

7 |A They did.

8 110 Did the ABL lenders consent to the use of cash

9 ||collateral?

10 ||A They did.

11 119 Did the Ad Hoc Group of Term Loan Lenders consent to

12 ||being primed?

13 ||A They did.

14 (|0 With this DIP financing, are the debtors able to

15 [|continue their sales process?

16 (|A We are.

17 119 With this DIP financing, are the debtors able to pursue
18 [|a potentially successful restructuring?

19 (|A That's the objective.
20 ||1Q And is this DIP financing in the best interests of the

21 |[|debtors and their estates?

22 ||A It is, because --
23 |10 Why?
24 [|A -— without it, we will not be able to continue as a

25 ||going-concern. We need it to continue to pay employees. We
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need it to continue to buy inventory. We need it to continue
to serve our customers, amongst other -- and to effectuate
the sale process.

MR. MCKANE: ©No further questions, Your Honor.

THE COURT: Okay. Very well.

Recross?

MR. BRIMMAGE: Your Honor, I'm going to supportive
direct.

THE COURT: Oh, I apologize, Mr. Brimmage.

MR. BRIMMAGE: I'm happy to cross if you'd like me
to.

THE COURT: No, why don't you just ask questions
and we'll worry about labels another day.

(Laughter)
MR. BRIMMAGE: Okay. All right.
REDIRECT EXAMINATION

BY MR. BRIMMAGE:
0 All right. Ms. Murray, Marty Brimmage with Akin.

You and I haven't spoken before in this case is it

accurate?
A That is correct.
0 I just have a few follow-up questions and a little bit

of my thunder was just stolen, so I'm going to weave around
that if I could.

You were dealing with the Ad Hoc Group in the
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negotiations of the DIP, correct?
A That is correct.
Q And are you aware of anything that the Ad Hoc Group did

to attempt to deceive the debtors in the negotiations?
A No, we had an extensive back-and-forth.
Q But -- go ahead.

What about mislead the debtors in the negotiations?

A Not that I'm aware of.

Q What about engage in any form of trickery?

A Not that I'm aware of.

0 Any form of fraud?

A No.

Q Okay. In your understanding, were the Ad Hoc Group

negotiators straightforward with the debtors about the
issues?

MR. WILSON: Object to the form, and the objection
is that that calls for speculation and it calls for hearsay,
with respect to both, the Ad Hoc Lenders were required.

THE COURT: Response?

MR. BRIMMAGE: Your Honor, I think the witness can
state, based on her direct personal knowledge and experience
what was —-- how they presented themselves to her.

THE COURT: I think the gquestion asks for the
witness' impression of the conduct of the party with whom she

was negotiating and I think I'll overrule the objection.
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1 You can answer.

2 THE WITNESS: Okay. So we had several

3 ||conversations and several term sheets that went back-and-

4 || forth between the Moelis-Kirkland Alix side --

5 ||BY MR. BRIMMAGE:

6|10 Okay.

7 (|A -— and then the Perella-Akin and their Ad Hoc Group.

8 And to your point, I think it was that they were fair.
9 1|0 Right before I stood up, you said that once the DIP was
10 ||approved on an interim basis, it was funded, correct?
11 (A That is correct -- or, you know, within a few days.
12 (|0 Right. And so my question is a little bit broader.
13 Did the Ad Hoc Group live up to all the obligations

14 ||that it had after the Court entered the interim DIP order?
15 [|A That is my --

16 MR. WILSON: Objection; vague: all the

17 [|obligations.

18 THE COURT: 1I'll overrule the objection. I think
19 ||it's sufficiently comprehensible from the perspective of the
20 ||witness and context, so you can answer the question.

21 THE WITNESS: So, yes, my understanding is that
22 ||they lived up to their obligations to, you know, fund the

23 [|DIP.

24 [|IBY MR. BRIMMAGE:

25 {|1Q Okay. In negotiating with the Ad Hoc Group, did the
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debtors know that not all the lenders were included in the Ad
Hoc Group?

A We did.

0 And, in fact, the debtors, in negotiating on at least a
couple of occasions, maybe three, requested that all the

lenders be included in the Ad Hoc Group, correct?

A I would say at least three, but probably more than
that.

Q And what was the Ad Hoc Group's response each and every
time?

A That it was only for members of the Ad Hoc Group and

that they would not fund with any change to those terms.
Q Okay. I think you said in your testimony earlier, no
individual member of the Minority Lender group proposed a

DIP; is that correct?

A I have not -- we have not received anything to that
effect.
0 My question is, did the minority group lenders, as a

whole, propose an alternative DIP?

A They have not.

0 Okay. Was there anything prohibiting, either the
Minority Lender group, as a whole, that you're aware of, or
individual Minority Lenders from proposing a DIP?

A Not that I'm aware of or not that I recall.

Q In your opinion, since you negotiated, was the DIP
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facility that was negotiated and approved on an interim
basis, was that a holistic package deal that was negotiated
by the debtors?
A Yes, we negotiated several provisions and arrived at
the whole set of terms, not only one.
0 All right. And I believe you testified that it was an
arm's-length negotiation, right?
A That is correct.
Q Describe for the Court in your words, what does "arm's-
length negotiation” mean?
A Arm's-length negotiation, in my view, is having two
parties with differing opinions and differing objectives
trying to negotiate the terms of, well, in this case, you
know, a DIP facility.
0 Okay. I'm going to go backwards a little bit.

Did any of the Minority Lenders or the Minority Lender

group, as a whole, sign an NDA?

A The minority holders, vyes.

Q Okay. Did they all sign an NDA?

A An N -- sorry -- just to clarify --

0 The Minority Lenders.

A Some of them did sign an NDA when we were going through

our marketing process.
0 Okay. And you just told the Court your understanding

of what "arm's-length" means and I appreciate that.
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Did the debtor push for as much as it could get in
these negotiations with the Ad Hoc Group?
A We did, on several occasions.
0 And you're convinced you got all you were going to get
out of them?
A We would have loved to get more. I would have loved to

have, you know, 1 percent cost to capital, but that was not

in the cards. We tried as hard as we could on multiple
occasions.
0 And over approximately how long were these negotiations

taking place?

A I would say, I'd have to look at the exact dates, but I
want to say it was over a week.

0 Okay. Let me go back in time to when the DIP was
negotiated and agreed to if I could.

A Sure.

0 You were familiar with the debtors' situation at the

time, correct?

A Correct.

0 Did the debtors have a viable business plan at the
time?

A The company was working through its bidding process.
Q But it didn't have one?

A When we started the discussions?

0 Yes.
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A We did not have a business plan when we started the
discussions.
Q Was liquidity constrained?
A Very constrained.
0 Okay. Was there a limited tire inventory with no
guarantees of future shipments at that time?
A That is correct; at least, from certain vendors.
Q And was the senior executive team consisting primarily
of turnaround professionals at that time?
A That is correct.
0 Okay. Was a deadline fast-approaching with the DIP ABL
lenders on the terms of the new ABL facility?
A Can you rephrase that question just so make sure I
answer appropriately?
Q Was there a deadline for reaching an agreement with the
DIP ABL lenders on the terms of the new ABL facility?
A The ABL facility indicated that they would only support
changes to their terms in an in-court scenario.
Q Okay. And we're here in court, right?
A We are.
Q All right. At the time, was there a sure path forward
to emergence from Chapter 117
A No.
Q Is there a guaranteed path forward to emergence from

Chapter 11 now?
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A Nothing in life is guaranteed, but we are hopeful that
the sales process is successful, either as the credit bid or
as a third-party buyer.
Q In order for that hope to come true, one of the
component pieces is you need the Court to approve this DIP on
a final basis; is that correct?
A Yes, the company needs liquidity.
Q Thank you for your time.

MR. BRIMMAGE: Your Honor, I'll pass the witness.

THE COURT: Okay. Very well.

Any recross, Mr. Wilson?

RECROSS-EXAMINATION

BY MR. WILSON:
Q Ms. Murray, on redirect, you testified that you
believed that the DIP was in the best interests of the
debtors, correct?
A I believe I did.
0 Okay. But Moelis did no economic analysis as to
whether or not the DIP was in the best interests of the
debtors, correct?
A We think it's -- Moelis believes it's in the best
interests to continue as a going-concern. A going-concern,
you know, preserves Jjobs. It allows for a continued supply
of inventory. So, from our vendors, as well as, you know,

continued service to our customers, amongst other things.
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Q But you didn't quantify that, did you?
A I think it's hard to quantify.
Q Okay. You were asked about Sound Point joining in the
DIP, correct?
A I was.
0 All right. And there were other lenders that were also

allowed to participate in the DIP that are not members of the
Ad Hoc Group of Controlling Term Lenders, correct?
A Yeah, I believe your minority group and there may have
been others. We're not privy to all those conversations.
0 Okay. That wasn't my question.

My question is, there were other lenders that were
allowed to join in the DIP that aren't part of the Ad Hoc

Group of Controlling Term Lenders, correct?

A Correct.

0 Okay. And one of those is Bank of America, correct?
A That is correct.

0 Okay. And Bank of America was allowed to participate

in the DIP financing facility because they threatened to show
up at the first day hearing and raise an objection, correct?
MR. MCKANE: Objection, Your Honor; lack of
foundation.
THE COURT: Why don't you ask the question --
look, I'll sustain the objection on the grounds that there is

no foundation. Why don't you see if you can establish one.
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MR. WILSON: Okay. Your Honor, this may be a good
time to take up one of the documents --

THE COURT: All right.

MR. WILSON: -- that is listed in our exhibit that
hasn't been agreed to come in. And that is Exhibit 21 and
Exhibit 22. I can hand up a copy of the binders.

THE COURT: So, I've got -- look, I've got your
binder --

MR. WILSON: Okay.

THE COURT: -- and you're cross—-examining the
witness, so why don't you conduct your cross-examination and
when it comes time to move a document into evidence, we can
address its admissibility.

MR. WILSON: Well, we would like to move in all of
our documents and there's no objection --

THE COURT: All right. But you're in the middle
of cross-examination.

MR. WILSON: I understand, but there is no
objection on the foundation to the documents coming in.

MR. MCKANE: Your Honor, these exhibits are not
going to establish foundation for this witness.

THE COURT: It doesn't matter. The documents
don't walk into evidence, in any event, and so if -- you're
welcome to use the document as part of your cross-examination

without regard to its admissibility. We'll deal with the
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admissibility separately.

But where we are is you've asked a question, as to
which there was no foundation, and you need to establish one,
based either on -- with a question or a document or what have
you.

Mr. Brimmage?

MR. BRIMMAGE: Your Honor, I object to this line
of questioning. It's outside the scope of the direct or the
redirect. She was asked about one entity on redirect, but
not this entity. He had every opportunity --

THE COURT: I think that opened the door. I'm
going to overrule that objection.

MR. BRIMMAGE: All right.

MR. WILSON: Your Honor, may I approach the
witness with --

THE COURT: You may.

BY MR. WILSON:

Q So, Ms. Murray, we were talking about Bank of America,
correct?

A That is correct.

Q Bank of America was allowed to participate in the

DIP -- in funding the DIP facility, correct?

A That is my understanding, yes.

Q And they are not a member of the ad hoc group of

controlling term lenders, correct?
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A They are not a member of the ad hoc group.
Q Okay. If you could turn to what is marked as Tab 21 in
the binder, please.
A Okay.
0 This is an email exchange between Ms. Rachel Strickland

at Fried Frank, who is counsel for Bank of America, and

Mr. Dublin, who is sitting here at counsel table, from Akin
Gump on behalf of the ad hoc group of controlling term
lenders.

A I believe there is one other lawyer from Akin Gump cc'd

on this email.

0 Correct. We looked at this email at your deposition,
correct?

A Yeah, that was my first time seeing this email.

Q Okay. And with respect to the reasons for Bank of

America's Jjoining in the DIP facility are you aware of why
Bank of America was allowed to participate in the DIP
facility?

MR. BRIMMAGE: Your Honor, I am Jjust going to
object. She said the first time she saw this was yesterday.
She wasn't personally involved. So, to have her now testify
about that I think is --

THE COURT: Yeah, I am inclined to agree with
that.

MR. MCKANE: That was the basis for the foundation
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objection in the first place.

THE COURT: Yeah.

MR. WILSON: I am asking if she is aware of a
reason why they were not -- why they were allowed to
participate in the DIP financing.

MR. BRIMMAGE: Your Honor, then I would object.

It still lacks foundation.

THE COURT: Well, the question whether she has
knowledge that doesn’t -- that would be the foundation or not
but you don’t need a foundation for that, right?

MR. MCKANE: Correct.

MR. BRIMMAGE: Just to be absolutely clear, I
mean, she can answer that question based on her personal
knowledge prior to seeing an email as a 30(b) (6) witness the
day before the hearing.

THE COURT: Yeah, I think you can ask her the
question if she has knowledge independent of having looked at
this email and if she does you can probe what it is and if
this document is the only basis then I am not sure you have
got anywhere to go other then try to get the document
admitted.

MR. BRIMMAGE: And to the extent Your Honor relies
on hearsay, either through the document or otherwise, we
would object on that basis.

THE COURT: I understand. So, 1look, I am only
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going to permit as a foundation question whether the witness
has knowledge independent of this document.
BY MR. WILSON:
Q Independent of this document do you have any knowledge
as to why Bank of America was allowed to participate in the
DIP?
A I do not. All I know is when we did the funds flow
they were added in.
Q Okay. That was after the petition date, correct?
A Correct. That was after the hearing and when the DIP
was approved and we were working through the actual cash flow
to fund the DIP.
0 And after the first day hearing other term loan lenders
tried to participate in the DIP, correct?
A I don’t have personal -- you know, they didn’t talk --
THE COURT: I think you can -- it's not apparent
there is a foundation to that question. You can ask whether
she has knowledge.
MR. WILSON: Okay.
BY MR. WILSON:
Q Are you aware, Ms. Murray, whether any other lenders
attempted to participate in the DIP facility after the
petition date?
MR. BRIMMAGE: Your Honor, we object to the extent

her answer relies on hearsay, either through a document or
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otherwise. If she has personal knowledge otherwise, that is
fine.

THE COURT: Look, if her knowledge is hearsay, we
can figure that out but I don’t -- I think she can answer yes

or no to the question of whether she has knowledge and then
we can explore what the basis is and then we can figure out
what to do with that.

THE WITNESS: Yes. It is my understanding that
others wanted to participate in the DIP facility.

BY MR. WILSON:

0 Which lenders wanted to participate in the DIP
facility?
A So, I don’t have a list of all of them but my

understanding is all the members of your group, the minority
group.

Q And there were other lenders beyond those that are in

our group, our clients, that attempted to participate in the

DIP after the petition date?

A Not that I am aware of.
0 You testified that --
A Sorry, Jjust to be clear, other than Bank of America

which we just talked about. I should clarify that.
0 -- the minority lenders have not provided a DIP funding
proposal, correct?

A That is correct.
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Q But the excluded lenders in our group are not the --
they do not constitute the rec lenders under the prepetition
term loan facility, correct?
A That is -- I would defer to Kirkland on some of those
legal interpretations but I have received no -- or Moelis and
the debtors have received no other proposals.

MR. WILSON: ©No further questions.

THE COURT: Okay. Thank you. Is there any
further examination of the witness?

MR. BRIMMAGE: Your Honor, one quick question.

FURTHER REDIRECT EXAMINATION

BY MR. BRIMMAGE:
Q Ms. Murray, do you know one way or another if Bank of
America was an ABL lender?
A They were an ABL lender.

MR. BRIMMAGE: Thank you, Your Honor.

THE COURT: Okay. Anything further?

(No verbal response)

THE COURT: Okay.

MR. MCKANE: Your Honor, we just ask that
Ms. Murray be excused.

THE COURT: Yes. Mr. Murray, thank you for your
testimony. ©Not that I can imagine there is any place you
would rather be, but you are excused from our proceeding.

(Witness excused)




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

%

4

6-10846-MBKR3NeCTG-1 DEIS] P1/F0IRd 1 1E21tE2éd (Rdge/Ba b2 P3B02 Desc
Exhibit A Page 62 of 139
61

THE COURT: Okay. So where to from here, counsel?

MR. MCKANE: Your Honor, my understanding is that
they do not have any questions of Mr. Bienias. The materials
are already in. We believe, from the debtors perspective, we
would be prepared to rest. I don’t know if the DIP lender
has any additional evidence they want to present before we
proceed to the next witness.

THE COURT: Okay. So, sounds like the debtor is
resting -- on the understanding that the ABL lenders are
aligned, do you have an evidentiary case?

MR. BRIMMAGE: Your Honor, just one second.

THE COURT: Certainly. And just to confirm,

Mr. Wilson, I take it you don’t need to cross-examine any of
the other witnesses whose declarations have come in, correct?

MR. WILSON: That is correct, Your Honor.

THE COURT: Okay, very well. Thank you.

MR. FIORILLO: Your Honor, Dan Fiorillo, counsel
for the agent for the ABL lenders.

The reference to us being aligned is correct.

THE COURT: I'm sorry, the reference --

MR. FIORILLO: We are aligned with the company's
position.

THE COURT: Okay, very well. Thank you.

Mr. Brimmage.

MR. BRIMMAGE: Thank you, Your Honor. Here on
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behalf of the ad hoc group. We would respectfully ask that
the Court take judicial notice of Ad Hoc Group Exhibit 12,
applicable Rule 201, judicial notice of adjudicated facts.
Facts to be noticed here, Your Honor, the fact that we want
the Court to take judicial notice of the certain provisions
that exist in the Dave & Buster's credit agreement.

Specifically, if you turn to page 224 of
Exhibit 12, and I will slow down, Your Honor -- I am going to
get it myself, hang on. Your Honor, if you will turn to
Section 9.08(b) (x) you will see the language providing that
the DIP financing may not include a rollup. Mr. Dublin later
will offer argument about this fact but it's the kind of fact
that can be noticed, Your Honor, by a Court. Section --

Rule 201 (b), the Court may judicially notice a fact that is
not subject to reasonable dispute because it to, under Roman
numeral (II), or letter two -- sorry, number 2 can be
accurately and readily determined by the sources whose
accuracy cannot reasonably be guestioned.

Your Honor, as you probably know, its common in
the Third Circuit to take judicial notice of this type of
fact. Generally, SEC filings are relevant not to prove the
truth of their contents but only to determine what the
document stated. The Third Circuit has taken a judicial
notice of facts in the SEC filing not just the existence of

the document when considering a motion to dismiss. This is
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1 ||Golden v. Community Health Systems, In Re Quorum Health

2 ||Corp., Nos. 20-10766 (BLS), 21-51190 (BLS), and then 2023

3 |[|Bankruptcy Lexus 698 at page 20. This is a Delaware

4 ||bankruptcy case from March 1l6th, 2023.

5 Your Honor, SEC filings are public records and,

6 ||therefore, are typically subject to judicial notice. That is

7 || Schmidt v. Skolas, 770 F.3d 241, pinpoint 249, that is the

8 || Third Circuit 2014. Your Honor, this Court does not have

9 ||discretion on this. I am always reluctant to say that but

10 [|every time I bring up the judicial notice, I think you

11 ||probably have discretion on a lot of things but at least

12 [|according to the rule it says the Court must take judicial
13 [|notice if a party request it and supplies with the necessary
14 ||information.

15 Your Honor, we have supplied you with the

16 |[|necessary information and we respectfully request that you
17 ||take judicial notice.

18 THE COURT: Mr. Wilson.

19 MR. WILSON: Objection, Your Honor. 1It's
20 ||completely irrelevant. Whatever the DIP data credit
21 ||agreement says its completely irrelevant.
22 THE COURT: So, let me ask this question: Do you
23 ||dispute that the document that is their Exhibit 12 is an SEC
24 | £filing?

25 MR. WILSON: I don’t dispute that it's an SEC
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1 ||filing.

2 THE COURT: So, look, whether this is judicial

3 |[|notice or is more of a question of law is a closed question.
4 [|I am not sure it really matters at some level. It can be

5 || just treated as, you know, a document that exists as, sort

6 ||of, legal authority. That is all I intend to use it for.

7 {|It's not, otherwise -- your point about relevance is fair to
8 ||the extent you are saying it just supports a legal argument.
9 ||So, I am going —-- look, I will take judicial notice on the
10 ||theory that to the extent it matters I have the ability to
11 ||look at it but to the extent it doesn’t bear on a factual

12 [|question I have to decide I, therefore, won't consider it.
13 [|So, that is my ruling.

14 MR. BRIMMAGE: Thank you, Your Honor. With that,
15 [|the ad hoc group rests its case.

16 THE COURT: Okay, very well. So, I think we

17 [lare -- unless I am missing something, Mr. Wilson, we are now
18 [|to your factual case, your evidentiary case.

19 MR. WILSON: Correct, Your Honor. Thad Wilson
20 ||from King & Spalding on behalf of the excluded -- the ad hoc
21 ||group of excluded term lenders. It’s a little inconvenient
22 ||we don’t have a table.
23 THE COURT: Sorry we can't be more accommodating,
24 [|Mr. Wilson.

25 MR. WILSON: Understood, Your Honor. We have been
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feeling like shut out the whole time.

THE COURT: We will give you the same table here
that we give to others.

MR. WILSON: Understood. Your Honor, at this time
I would like to move into evidence several documents for
which there is no foundation objection, they are just
objections to hearsay and relevance and prejudice. Those are
Exhibit 20, Exhibit 21, Exhibit 22, Exhibit 28, and
Exhibit 29.

THE COURT: Okay, hold on, let's take them one at
a time.

MR. WILSON: I would suggest maybe we take those
up one by one.

THE COURT: Hold on, I need to look at the
document.

MR. BRIMMAGE: Your Honor, I am happy to do this
one at a time, but I am a little perplexed. I think this is
better done with a witness on the stand where we can put it
in the context of what is going on in the hearing. We stand
by our objections. We are happy to argue them, but I
understand there is no supporting witness for this, so I am
just a little confused about how we are proceeding here.

MR. WILSON: If Mr. Brimmage would like me to call
a witness with respect to these documents, I am happy to call

his partner, Mr. Dublin, to the stand because most of these
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are communications that Mr. Dublin had with wvarious parties.

MR. BRIMMAGE: In that case, Your Honor, we will
argue about the relevance of them and take it from there.

THE COURT: All right. So, what is the objection
to Exhibit 207

MR. BRIMMAGE: Let me get there, Your Honor. Hang
on just one second. Your Honor, I think what you are going
to find is there are -- one is relevance. We don’t think it
goes to the issues that the Court has to decide today for the
DIP motion. We have gone over that and so you have got that.
The other one I would say is some of the statements in there
certainly rely on hearsay. So, we would object on that basis
as well.

THE COURT: So, in Exhibit 20 tell me what
statement relies on hearsay.

MR. BRIMMAGE: Well, it's Mr. Harron's statement.
That would be hearsay.

THE COURT: Slow down. Which statement?

MR. BRIMMAGE: I am at Exhibit 20, the top
statement -- the email is from Mr. Harron, is that correct?

THE COURT: Yup.

MR. BRIMMAGE: So, he says, "Thanks, Daniel.
Hello, all. I would like to sign the RSA and contribute to
the DIP, etc."

THE COURT: All right. What is your response to
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that?

MR. WILSON: This isn't hearsay, Your Honor.
We're not offering it for the truth of the matter that is
being asserted, only that there was an offer that was made.

THE COURT: So, limited to that what is your
objection?

MR. BRIMMAGE: Relevance, Your Honor.

THE COURT: What is your answer to the relevance?

MR. WILSON: Our response is this is a minority
lender. Zena (phonetic), I think, is the way that you
pronounce it. They are not in the ad hoc group of excluded
lenders. They are offering to participate in the DIP and the
decisions that were being made by the ad hoc group of
controlling term lenders as to who was allowed to participate
in the DIP and who was not allowed to participate in the DIP
was arbitrary. It goes to the good faith because it was a
proposed finding that the DIP lenders were acting in good
faith.

THE COURT: I hear you. Look, go ahead.

MR. BRIMMAGE: I want to hear what you have to
say, I don’t mean to interrupt you.

THE COURT: Look, I am inclined to say that I
don’t know how important this is, but in terms of, you know,
does it move the needle a micron sufficient to get over the

relevance I am inclined to think it is relevant. It doesn’t
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need to be very relevant to come in.

MR. BRIMMAGE: If I may, let me challenge that.

THE COURT: Okay.

MR. BRIMMAGE: The Court is here to decide the DIP
whether or not the debtors are exercising their business
judgment and it's in the best interest of the estate. You
had the debtors witness testify --

THE COURT: If you handed me a two-line order that
says that the debtors have exercised business judgment, it's
in the best interest of the estate then I will exclude this
document. If you want a 100-page DIP order, like you have
handed me then we have more to do.

MR. BRIMMAGE: Then let's talk about good faith
real quick.

THE COURT: Good faith to whom? We had the
debtors witness testify --

THE COURT: All right, I'm done. The document is
admitted.

(Minority Lenders' Exhibit 20, received into evidence)

MR. WILSON: Your Honor, I would move Exhibit 20
into evidence.

THE COURT: That has been admitted.

MR. WILSON: Okay. Now onto Exhibit 21, Your
Honor. This is an email chain between Ms. Strickland and

Mr. Dublin regarding Bank of America's participation as a DIP
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28 into evidence.

No.
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lender. So, we would move Exhibit No. 21 into evidence.

THE COURT: On the same limitations?
MR. WILSON: On the same limitation.
THE COURT: Mr. Brimmage.
MR. BRIMMAGE: Same objection.
THE COURT: Okay, overruled again. Its admitted.

Exhibit 21 received into evidence)

We would move Exhibit No. 22 into

evidence on the same limited basis.

I take it same objection.

Same objection, Your Honor.

the objection is overruled. The

document will be admitted.

Exhibit 22 received into evidence)
Now moving to Exhibit 25, again
Its yet

to participate in the DIP.

Okay.

Same objection.

The document

Exhibit 25 received into evidence)

Exhibit 28. We would move Exhibit

Same objection.
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THE COURT: Okay, admitted.

(Minority Lenders' Exhibit 28 received into evidence)

MR. WILSON: Then Exhibit No. 29, please.

THE COURT: Same objections I take it.

MR. BRIMMAGE: Same objection, Your Honor.

THE COURT: Overruled. Admitted.

(Minority Lenders' Exhibit 29 received into evidence)

MR. WILSON: That leaves us with -- at this time
we would like to call Mr. Douglas McGovern to the stand
please.

THE COURT: Mr. McGovern, if you could take the
stand.

Ms. Barksdale, if you could swear the witness.

DOUGLAS MCGOVERN, AD HOC GROUP OF EXCLUDED TERM LENDERS'
WITNESS, SWORN

THE CLERK: Please state your full name and spell
your last for the record.

THE WITNESS: Douglas McGovern, last name is
spelled M-C-G-0O-V-E-R-N.

THE CLERK: You may be seated.

MR. BRIMMAGE: Your Honor, I will be brief. We
will just -- I just want to give the Court -- we are going to
object to anything that goes over the testimony that has
already been designated.

THE COURT: Well, that document, I don’t think,
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has been nailed down yet, right, the designation?

MR. BRIMMAGE: I have got a hard copy for you,
Your Honor. We are having it filed.

THE COURT: Okay. So —--

MR. WILSON: We Jjust need time to review it. I
have been up here a lot, Your Honor, and I --

THE COURT: I understand. Look, to the extent we
end up with -- look, I am going to give you a little bit of
latitude to proceed on the theory that I am going to have to
make a decision in this case and I haven't read that document
yet. So, I am not going to categorically exclude anything
that overlaps but will ask you to, you know, be mindful of
the shortness of life.

MR. WILSON: Understood, Your Honor. I appreciate
that. And, Your Honor, I would ask permission of the Court
to treat this witness as a hostile witness.

THE COURT: Any objection to permitting leading
questions on that basis?

MR. BRIMMAGE: No objection.

THE COURT: Very well.

DIRECT EXAMINATION
BY MR. WILSON:
Q Good afternoon, Mr. McGovern.
A Good afternoon.

0 You are investment banker at --
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THE COURT: Hold on, has the witness been sworn
and I just wasn't paying attention?

MR. WILSON: Okay. I apologize. Thank you.

You can proceed. My apologies.
BY MR. WILSON:
0 Mr. McGovern, you are investment banker at Perella
Weinberg Partners, correct?
A Yes.
Q And Perella is the investment banker for the ad hoc
group of controlling term lenders here, correct?
A Yes.
0 You and your team at Perella are advising the ad hoc
group of controlling term lenders with respect to the DIP
financing, correct?
A Yes.
0 You and your team at Perella are advising the members
of the ad hoc group of controlling term lenders in connection
with their negotiations with the debtors over the terms of
the DIP financing, correct?
A Yes.
0 In connection with the DIP negotiations the debtors
never asked the ad hoc group to subordinate their prepetition
term loan liens to new third party DIP facility, did they?
A I'm sorry, could you restate the question.

Q In connection with the DIP negotiations the debtors
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never asked the ad hoc group of controlling term lenders to
subordinate their prepetition term loan liens to new third
party DIP financing facility, did they?

A Yes.

0 And you don’t know whether the members of the ad hoc
group of controlling term lenders would have been willing to

subordinate their liens to third party DIP financing,

correct?
A Correct.
0 You have also been advising the ad hoc group of

controlling term lenders with respect to post-petition DIP
financing negotiations with lenders who are not part of the
ad hoc group of controlling term lenders, correct?

A Would you mind reading the question one more time.

Q You and your team at Perella have also been advising
the ad hoc group of controlling term lenders with respect to
post-petition DIP financing negotiations with lenders who are
not part of the ad hoc group, correct?

A Correct.

Q That advice includes the negotiations with the ad hoc
group of excluded term lenders, correct?

A Correct.

0 The excluded lenders were neve invited to participate
in the DIP credit facility on a pro rata basis with respect

to their full-term loan holdings, correct?
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A That is correct.
Q Bank of America, however, was invited to participate in
the DIP credit facility on a pro rata basis, correct?
A I don’'t believe they were invited to participate on a
completely pro rata basis.
0 Bank of America, however, was invited to participate in
the DIP credit facility, correct?
A Yes.
Q Sound Point was also invited to participate in the DIP
credit facility, correct?
A That is correct.
0 Bank of America threatened to object to the first day

hearing if they were not allowed to participate in the DIP
facility, correct?

A I believe that they used the word "instigate."

0 They also said that they wouldn’t show up at the first
day hearing if they were cut into the DIP facility, correct?
A That is correct.

Q At least one member of the ad hoc group of controlling
term lenders has purchased prepetition term loans on a post-
petition basis, correct?

A I do not have knowledge of that.

Q You are not aware whether Silver Point has purchased
prepetition term loans on a post-petition basis?

A I am not aware of that.
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Q With respect to the prepetition term loan claims --
strike that.
You and your team at Perella helped negotiate the RSA

on behalf of the ad hoc group of controlling term lenders,

correct?
A That is correct.
Q Prior to the petition date the excluded lenders were

not offered the chance to participate and sign onto the
restructuring support agreement, correct?

A That is correct.

Q The members of the ad hoc group of controlling term
lenders made the decision to not offer the excluded lenders
the opportunity to participate in the restructuring support
agreement, correct?

A I'm sorry, would you mind repeating the question.

Q The members of the ad hoc group of controlling term
lenders made the decision to not offer the excluded lenders
the opportunity to participate in the restructuring support

agreement, correct?

A That is correct.

0 And the RSA contains a credit bid term sheet, correct?
A It does.

0 The credit bid term sheet provides members of the ad

hoc group of controlling lenders may submit a credit bid on

account of their DIP loans, rollup loans, and prepetition
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term loans, correct?
A That is correct.
Q Perella did not do an economic analysis with respect to

pro rata participation for the non-ad hoc term loan lenders
versus not having them participate in the restructuring
support agreement, correct?

A I believe analysis that we did was all at the
instruction of counsel and I believe that its privileged.

MR. WILSON: Your Honor, this was part of the
privilege issue that we were -- that we had raised with the
Court. There were a number of analyses that were --

THE COURT: So, look, here is where we are you
asked him a question and I haven't gotten an objection from
counsel that its privileged and I am going to overrule any
suggested objection by a witness. So, unless there is an
objection by counsel the witness should answer the question.

MR. BRIMMAGE: Well, Your Honor, I am not -- I
didn’t know that it was but I am going to object now that
goes to the attorney/client privilege.

THE COURT: But the gquestion was did you conduct
an analysis --

MR. BRIMMAGE: That is what I thought. I agree.

THE COURT: -- and so I think he can answer that
qguestion.

MR. BRIMMAGE: I agree.
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THE COURT: Okay, so you can proceed.
BY MR. WILSON:
0 Did Perella conduct an economic analysis with respect

to pro rata participation for the non-ad hoc group term loan
lenders versus not having those excluded lenders participate
in the restructuring support agreement?

A We did.

0 Okay. What did that analysis show?

MR. BRIMMAGE: Your Honor, on that I will object.

THE COURT: What is your basis?

MR. BRIMMAGE: Its attorney/client privilege, work
product privilege, consulting privilege.

THE COURT: How is that established? Explain to
me what in the record demonstrates that this was done at the
advice of counsel.

MR. BRIMMGAE: So, I think if I can take the
witness on voir dire, I will demonstrate it.

THE COURT: You can.

MR. BRIMAGE: Your Honor, it's Exhibit 8. And do
we have a witness notebook up there of the ad hoc group's
exhibits?

THE COURT: So, I think he only has the minority
exhibit.

MR. BRIMMAGE: Let me get it.

THE COURT: Okay, very well.
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MR. BRIMMAGE: Your Honor, may I approach?

THE COURT: You may.

MR. BRIMMAGE: Your Honor, you have this, correct?

THE COURT: Yes, I do.

MR. BRIMMAGE: We are going to Exhibit 8, which
has already been admitted. Your Honor, let me change my
mind. Its Exhibit 8 but it's the minority lender group
Exhibit 8. I got it wrong. I apologize.

THE COURT: No problem at all.

MR. BRIMMAGE: Thank you.

VOIR DIRE EXAMINATION

BY MR. BRIMMAGE:

Q You have that, Mr. McGovern?

A I believe so.

Q Is Tab 8 an engagement letter?

A It is.

Q Mr. McGovern, do you recognize Exhibit 8 that has

previously been admitted?

A I do.

0 Can you tell the Court what it is?

A It is our engagement letter.

Q When you say our engagement letter whose engagement
letter?

A It is Perella Weinberg's engagement letter.

Q And when was Perella approximately engaged?
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1 (A It reads October 17th.

2110 Let me go to the first paragraph, if I could. Who

3 ||engaged Perella?

4 ||A Akin Gump.

510 Going to the second paragraph it says, "We have been

6 ||retained on behalf of and will report solely to counsel." Do
7 ||you see that?

8 ||A Yes.

9 1|0 It says, "Notwithstanding that our fees and expenses
10 [|will be paid by the company." Do you see that?
11 (A Correct.
12 {|Q Is that a true statement?
13 ||A Yes.
14 (|0 And has that been true during this engagement?
15 [|A Yes.
16 (|0 Have you taken direction regarding your -- well, let me

17 || just keep going down here. Below that it lists the services
18 ||to be rendered. Do you see that?

19 ||A I do.

20 ||1Q I am not going to read over all of them because I want

21 ||to be efficient with our time but as you look through them

22 ||many of them say "analyze, report to counsel." Correct?
23 ||A Yes.
24 [|Q And then I think (indiscernible) says "In connection

25 ||with counsel and do things at the direction of counsel." Do
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you see that?
A I do.
0 Has that played out and been true in this case?
A Yes.
Q Okay. In all the meetings that you have attended has
counsel been present.
A Yes.
0 Have you taken direction from counsel on the analysis
that you and Perella decided to do or not do?
A Yes.
0 To date have you distributed or publicized any analysis

or communications with counsel about what you are supposed to
do or not do outside of the ad hoc group or counsel?
A Not to my knowledge.

MR. BRIMMAGE: Your Honor, that is the basis for
the --

THE COURT: So, help me with this, Mr. Brimmage,
is your claim of privilege -- so, look, let's assume that
they conducted a calculation, right, of something that you
could presumably figure out from looking at documents. It’s a
math exercise and that they did it. He is -- the question
that is being asked is what was the answer to the math
analysis that you did. So, presumably -- I want to make sure
I am understanding your objection, it's not an

attorney/client privilege objection because he's not asking
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about a communication, right?

MR. BRIMMAGE: Right.

THE COURT: So, you are saying that its work
product. You are saying that he did that calculation in
anticipation of litigation.

MR. BRIMMAGE: Correct.

THE COURT: How have you established that?

MR. BRIMMAGE: I will establish that, Your Honor.

THE COURT: As opposed to did it because we wanted
to understand the math in order to form a business decision
as opposed to help me prepare for pending or threatening
litigation, right. That is the question?

MR. BRIMMAGE: Yes. And, Your Honor, I think
there is case law out there that says you can't parse the two
when they are being directed by counsel. That is what -- and
I can cite the Court cases but let me address your issue.

BY MR. BRIMMAGE:

Q Let me go over one more provision, thank you, on page 8
of Exhibit 8 if you could turn there, Mr. McGovern. Can you
look at the middle paragraph, the second paragraph of

Paragraph 9. Do you see that?

A I do.
Q Do you recall that paragraph?
A I do.

Q All right. Can you do me a favor and read that
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paragraph for the Court?

A Sure. "Perella Weinberg Partners acknowledges and
agrees that it is acting at the direction of counsel and any
work product produced by Perella Weinberg Partners pursuant
to this agreement is for the purpose of facilitating the
rendering by counsel of legal advice to the ad hoc group and
constitutes attorney work product and that any communication
to counsel, the ad hoc group or any member thereof, whether
written or oral, including without limitation any
correspondences, analysis, reports and related materials that
Perella Weinberg Partners prepares, delivers or receives
constitutes confidential and legally privileged and protected
communications to the extent permitted by law."

Q Were you performing these services to assist the ad hoc
group in making its decisions in conjunction with legal

counsel on how it wanted to move forward?

A Yes.

0 Including on how it wanted to move forward on the DIP?
A Yes.

Q What terms it might be willing to accept or not accept?
A Yes.

0 Whether or not it would or wouldn't let members into
the group?

A Yes.

Q What it would do in this bankruptcy if challenged in
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certain ways by certain members of parties in interest.
A Yes.

MR. BRIMMAGE: Your Honor, with that, I that
covers it, if you want me to go a little more I can.

THE COURT: ©No. Look, here is where I am, whether
this is privileged or not is a close question. I am inclined
to sustain the objection. It's in part -- in part, my ruling
on the privileged question is informed by the fact that I
think there is enough common sense here that I don’t actually
think I need the mathematical calculation in order to resolve
the dispute in front of me and I don’t think I ought to run
the risk of improperly invading a privilege so that you can
establish a fact that I don’t think I really need because
without doing the math myself I think I get it. So, I am not
sure it's necessary to quantify precisely how much better
this deal is for whom done in this form as opposed to another
form. I get that its better, that is not disputed and how
much better I don’t think really matters. So, that is where
I am.

MR. WILSON: Understood, Your Honor. Just for the
record I would like to note that with respect to the proposed
findings of good faith actions by the DIP lenders we think
that the spurious claims of privilege and hiding behind
claims of privilege when the economic analysis done by

Perella was —-- 1is and was not privileged at the time it
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was --

THE COURT: Well, what have you don’t to
establish -- look, if you want to ask additional questions to
establish the absence of privilege, I will give you that
opportunity but I am not finding anything -- a claim to be
spurious based on what is in front of me now.

MR. WILSON: Understood, Your Honor. I just wanted
to put that into the record. We have filed the separate
privilege related dispute letter with the Court prior to
today's hearing. I don’t want to take up anymore of the
Court's time with respect to privilege related issue other
than to note that Mr. McGovern, at his deposition, claimed no
less than 44 times that he would not answer question on the
basis of privilege.

MR. BRIMMAGE: Because no less than 44 times he
asked for information that was covered by the privilege.

Your Honor, this is an ad hoc group, not the committee, not
the debtors. This is an ad hoc group where you almost never
see their people take the stand like this and they do consult
with counsel all the time to get this work done.

THE COURT: Look, we, unfortunately, living in the
world of the possible. So, in a perfect world I would have
resolved the privileged dispute and understood you could have
come to and sought to compel answers to the questions to the

deposition and we could have like the luxury of time to
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figure things out. But in the world in which we are actually
living you sent the letter like right before I got on the
bench and the deposition took place yesterday.

So, I don’t know the answer to those questions, to
whether the claims are privileged, or wvalid, or invalid and
unfortunately, I am going to make a decision today without
knowing the answer to that. I wish the world were different,
but if anyone has a better idea, I am happy to hear you, but
I don’t think I have got any choice but to do the best I can
with what I have got.

MR. WILSON: Thank you, Your Honor.

THE COURT: Very well, you can proceed.

DIRECT EXAMINATION (CONT'D)
BY MR. WILSON:
Q I believe the pending question was -- we will go back,
Perella did an economic analysis with respect to pro rata
participation for the excluded term loan lenders versus not
having them participate in the restructuring support
agreement, correct?
A Yes.
Q And what did that analysis show?

MR. BRIMMAGE: Your Honor, I will object.

THE COURT: So, that is the objection that we are
sustaining. So, you can proceed.

BY MR. WILSON:
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Q Perella did an analysis as to the economic impact of

pro rata participation by the excluded lenders in the RSA,

correct?
A Yes.
Q And what did that analysis show?

MR. BRIMMAGE: Your Honor, same objection.
THE COURT: Sustained for the same reason.
BY MR. WILSON:
Q The amount of the credit bid will dictate the

recoveries that the excluded term lenders would receive,

correct?

A Not necessarily.

Q Why not?

A Well, to the extent that there is a third-party cash

bid or some other alternative.

0 If there is a credit bid, that credit bid will dictate
the recoveries of the excluded term lenders, correct?

A Yes.

0 The credit bid has not been filed with the Court,
notwithstanding that the restructuring support agreement
milestone required it to be filed last week on November 12th
at 5 p.m. Eastern, correct?

A That is correct.

0 The ad hoc group of controlling term lenders agreed to

that milestone, correct?
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A That is my understanding.
Q If the ad hoc group of controlling term lenders credit
bid is only for the amount of the DIP and the rollup loans

then the minority lenders would be unsecured creditors,

correct?
A I think that maybe requires a legal determination.
Would you -- I am not sure I understand your question.

THE COURT: Look, I understand how 506 (b) works.
I'm not really sure you need to ask the witness to explain
the bifurcation of the claim. So, why don’t you proceed with
the facts.
BY MR. WILSON:
Q Sitting here today the ad hoc group has not made a
determination as to the amount of its credit bid, correct?
A That is correct.
0 And as we discussed in your deposition, there is a
scenario where the non-rolled up prepetition term loans get
zero-dollar recovery and the DIP term claims get a par
recovery, correct?
A That is correct.
Q And under the proposed DIP a credit bid by the ad hoc
group of controlling term lenders for an amount less than the
amount of the DIP and the rollup loans would result in a
zero-dollar recovery for the holders of the non-rolled up

prepetition term loans, correct?
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A It is correct that the scenario you are describing
would result in no recovery for the prepetition term loans.
Q Perella did an analysis regarding the economic impact
of the excluded lenders participating in the DIP, correct?
A I'm sorry, would you mind repeating the question.

0 Perella did an analysis regarding the economic impact

of the excluded term lenders participating in the DIP,

correct?
A Yes.
0 What did that analysis show?

MR. BRIMMAGE: Your Honor, I will object.
THE COURT: Sustained.

BY MR. WILSON:

0 Perella has not done a valuation of the debtors assets,
correct?

A That is correct.

0 And Perella has done no liquidation analysis, correct?

A Yes.

0 Perella did no analysis to determine whether there were

other DIPs where minority lenders were not afforded the
opportunity to participate in a DIP financing on a pro rata
basis, correct?

A Correct.

0 You did not ask Akin to do that analysis, correct?

MR. BRIMMAGE: Your Honor, I will object as that
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does invade the attorney/client privilege.

THE COURT: Since you did not ask, so —--

MR. BRIMNNAGE: Your Honor, whether you did or
didn’t do something with your counsel is --

THE COURT: I think whether you ask a question to
counsel that doesn’t get into the answer is just subject
matter and not privilege. So, you can answer the question.

THE WITNESS: I did not ask Akin to do that.

BY MR. WILSON:

Q Perella stands to make $5.25 -- excuse me, Perella
stands to make a $5.25 million restructuring fee in this case
if the debtors confirm a plan of reorganization or
liquidation or the Court approves a sale of substantially all
of the assets of the debtors, correct?

A That is correct.

0 If there is a liquidation outside of a plan of
liguidation, Perella would not get the $5.25 million
restructuring fee, correct?

A That is correct.

Q Perella would still recommend to the ad hoc group of
controlling term lenders that the proposed DIP on the current
terms but without the exclusion of the excluded lenders,
correct?

MR. BRIMMAGE: Your Honor, I apologize. Can I

hear that question again.
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1 [|BY MR. WILSON:
2110 Perella would still recommend to the ad hoc group of
3 [|controlling term lenders the proposed DIP on the current
4 ||terms but without the exclusion of the excluded lenders,
5 || correct?
6 ||A I don’t know. That would call for speculation. I am

7 ||not sure exactly what we would recommend. It would depend on
8 ||the facts at the time.
9 1|0 Why would you not recommend that the ad hoc group of
10 ||controlling term lenders proceed with the DIP but without the
11 ||exclusion of the excluded lenders?
12 MR. BRIMMAGE: Your Honor, that is a little
13 ||tricky. I am going to object to the extent his answer calls
14 || for communications or privileged information.
15 THE COURT: It doesn’t. His question is asking
16 || for his business judgment about is this a good or bad
17 |[|transaction. I think that is a fair question.
18 MR. BRIMMAGE: To the extent its informed by
19 [|communications with counsel to be privileged, but I am okay
20 [|with that.
21 THE COURT: Okay, you can answer.
22 THE WITNESS: Do you mind asking the gquestion one
23 |[|more time.
24 [|IBY MR. WILSON:

25 |1Q So, Perella would still recommend to the ad hoc group
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of controlling term lenders the proposed DIP on the current
terms but without the exclusion of the excluded lenders
participation, correct?

A In what state of the world?

0 Today. So, if the Court conditioned approval of the
DIP without the exclusion of the excluded lenders, Perella
would still recommend to the ad hoc group of the controlling
term lenders that they proceed with a proposed DIP on the
current terms.

A I don’t know exactly what we would recommend to the
clients under those circumstances.

0 Sitting here today, you have no business judgment as to
whether or not you would recommend to the ad hoc group of
controlling term lenders whether they should proceed on the
exact same current terms of the DIP but without the exclusion
of the excluded lenders.

MR. BRIMMAGE: Your Honor, objection; asked and
answered.

THE COURT: He has asked and -- that question has
been asked and whether exactly it's been answered I don’t
know but I don’t think asking it again is going to come any
closer.

MR. WILSON: With respect to Mr. McGovern, those
are all the live questions I have for him at the moment and I

will pass the witness. With respect to Mr. McGovern's
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testimony, we have designated certain of his testimony.

THE COURT: I understand you guys are working on
getting me that piece of paper.

MR. WILSON: Correct. We will get that to you,
Your Honor.

THE COURT: Terrific.

MR. WILSON: I will pass the witness.

THE COURT: Very well. Mr. McKane.

CROSS-EXAMINATION

BY MR. MCKANE:
0 Good afternoon, Mr. McGovern. Just a very brief line
of questions.

Do you recall at the start of your cross-examination
you were asked some questions about a third-party DIP
proposal?

A Yes.
Q To the best of your knowledge, based on all of your

work, has there ever been a third-party DIP proposal?

A To the best of my knowledge there has been no other
alternative.
Q And to the best of your knowledge has anyone, whether

they were a prior lender or a participant in the capital
structure or not, has anyone else come forward with a DIP
proposal other than your group?

A As far as I know, no one.
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1 MR. MCKANE: Pass the witness.
2 THE COURT: Okay. Mr. Brimmage.
3 MR. BRIMMAGE: Thank you, Your Honor.
4 CROSS-EXAMINATION
5 ||BY MR. BRIMMAGE:
ke Mr. McGovern, you were asked earlier about whether or

7 [|not the minority lenders were offered the same DIP deal with
8 || full participation. Do you recall that?

9 ||A Yes.
10 ||© And do you know whether or not the minority lenders
11 ||have ever been offered DIP terms after the interim order was

12 ||entered by the Court?

13 [|A They were.
14 (|Q And what were those terms?
15 (|A I believe that the terms were -- so, I believe that the

16 [|terms were participation with respect to the second half of
17 ||the DIP. So, the 125 that has not been approved yet. And

18 |[|that they would not participate in the fees associated with
19 ||it.

20 ||1Q Were you involved in the first day hearing where the

21 |[|interim DIP order was entered?

22 ||A Sorry, was I involved.
23 119 Were you aware of 1it?
24 ||A I was aware of the hearing.

25 {|1Q Okay. Do you know whether or not the minority lenders
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1 ||objected to the DIP at the first day?

2 ||A They did not.

3110 They did not, as a group, is that correct?

4 ||A Correct.

510 Did any of the individual members of the minority

6 || lender group object to the DIP at the first day hearing?

7 (A No.

8 |10 Do you know if some of the individual members had

9 || requested being part of the ad hoc group before the first day
10 [|hearing?

11 ||A They had.

12 (|0 And what was the minority lenders response to this

13 [Joffer to participate in the second tranche of the DIP?

14 (A There was one lender. Sound Point has been referenced
15 ||already who accepted the offer and left the group. The

16 [|others did not accept it.

17 (|0 When you say "left the group" what did Sound Point --
18 ||what happened with Sound Point after the offer?

19 ||A They, I believe, funded the DIP and signed the RSA.
20 ||1Q And can you tell the Court what exactly will they

21 ||participate in, in the final DIP order if the Court enters

22 ||it?
23 ||A Sorry, you're asking about Sound Point?
24 110 Sound Point, yes.

25 ||A So, they would participate in the second half of the
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1 ||DIP on a pro rata basis and would benefit from the rollup but
2 ||[not get the fees associated with it.

3110 All right. $So, I want to go back to some questions.

4 [|Were you here when I talked to Ms. Murray?

5 [|A Yes.

6|10 I want to ask you some of the same questions. You were
7 || leading the negotiations on behalf of the ad hoc group for

8 ||the DIP facility, correct?

9 ||A Yes.
10 (|0 Are you aware of anything that you or the ad hoc group

11 ||did to mislead the debtors?

12 (A No.

13 (|0 What about any kind of deceit with the debtors?

14 (A No.

15 |0 What about trickery, or fraud, or antigen else?

16 (|A No.

17 (|0 Once the Court entered the interim DIP order, to your

18 || knowledge, did the ad hoc group live up to its obligations

19 ||that were required under the DIP facility?

20 ||A To my knowledge, vyes.

21 |10 Are the ad hoc group -- is the ad hoc group prepared to
22 ||1live up to its obligations if the Court enters the final DIP
23 ||order?

24 [|A To my knowledge, yes.

25110 You would know if they weren't, correct?




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

%

4

6-10846-MBKR3NeCTE-1 DEIS] P1/F0IRd 1 1E21tE2éd (Rd8e/26 b2 P3B02 Desc
Exhibit A Page 97 of 139
96

A Correct.

Q Was 1t made aware to the debtors by you and everyone
else that not all the term lenders were included in the ad
hoc group?

A Sorry, Marty, do you mind asking that one more time.

0 That there were minority lenders that weren't included
in the ad hoc group.

A Yes.

0 All right. You were on the other side of Ms. Murray
when she would propose including all of the lenders in the

DIP facility, correct?

A Yes.

Q What was the answer every time?

A The answer was no.

Q I'm going to try to be summary here. If I get an

objection we will break it down.
You heard Ms. Murray's testimony regarding arm's length

and the time it took for the negotiations, correct?

A Yes.

0 Do you disagree with her in any way?

A I do not.

0 I want to go back to the time that the DIP was being

negotiated if I could. Are you aware whether or not the
debtors had a viable business plan at that time?

A They did not have a complete business plan at that
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time.
Q What about do you know if they were liquidity
constrained?
A They were.
0 Do you know if they had limited tire inventory and no
guarantees of future shipments?
A They did have limited tire inventory and they had no
guarantees of future shipments.
Q Do you know if their executive team consisted primarily
of turnaround professionals?
A That was the case.
0 Now at the time was there a sure path forward in an

emergence from Chapter 11 while you were negotiating the DIP?

A There was not.
0 Is there now?
A If the DIP is funded and the credit bid is successful

or the sale process is successful, then, yes, there is.

Q I want to talk to you about your perception or
understanding of risk associated with this company and the
DIP issues at the time it was negotiated versus today, okay?
Can you talk to the Court or describe for the Court how you
view the risk profile of this company and what was going on
at the time the DIP was being negotiated?

A Yeah, so I think there were four categories of risk on

a prepetition basis at the time that the DIP was being
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negotiated. So the first was around diligence and the lack
of a -- the lack of a business plan; the second was around
the C suite and the fact that there wasn't a CEO or CFO of
the company other than the AlixPartners professionals; the
third was around kind of the status of vendors and the status
of working capital, and the uncertainty around how the
vendors would treat the company; and the last was around the
ABL and whether or not there would be viable exit financing.
So, at the time that the DIP was put in, all of those
were big question marks. Standing where we are today, some
of that has been resolved. There's been a lot more time for
diligence, the business plan has been, you know, more
developed, and we've had the opportunity to vet it to an
extent. The C suite issues are not yet resolved; the company
does not yet have permanent professionals. And we've been
able to stabilize the vendor situation to a large extent
by -- you know, mostly by having funded the DIP and having
negotiations around critical vendor status. And then we've
had the opportunity to negotiate with the agent, with the ABL
agent, over the last few weeks, and are much, much closer to
understanding what an exit financing might look like.
0 Is it fair to say that the ad hoc group risk profile at
the DIP at the time it negotiated with the interim is much
different than it is today?

A Yes.




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

%

4

6-10846-MBKR3NeCTE-1 DEIS] P1/F0IRd 1 1E21tE2éd (Rge/20 b2 P3B02 Desc
Exhibit A Page 100 of 139
99

0 And if the minority lenders were allowed in today for
the full participation all the way back to the beginning
would they have experienced that risk in the early days of
this DIP?

A They would not.

MR. BRIMMAGE: Your Honor, with that, I will pass
the witness, other than to say we will also respectfully
request the Court rely on our counter designations of his
deposition transcript.

THE COURT: Okay, very well.

MR. BRIMMAGE: Thank you, Your Honor.

THE COURT: Thank you, Mr. Brimmage.

Any further -- Mr. Wilson.

REDIRECT EXAMINATION
BY MR. WILSON:
0 Mr. McGovern, Mr. Brimmage asked you whether certain of
the minority lenders, to use his vernacular, wanted to
participate in the DIP, do you remember that testimony?
A Yes.
Q And certain of the minority lenders did want to

participate in the DIP, correct?

A Correct.
Q Why were those lenders excluded from participating in
the DIP?

MR. BRIMMAGE: Your Honor, I'm going to object to
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the extent that calls for attorney-client communications. My
understanding from the depo is this topic was hotly discussed
with counsel. Now, I will say this --

THE COURT: If the witness has knowledge -- why
don't we explore the question whether the witness has
knowledge independent of discussions with counsel?

MR. BRIMMAGE: May I take the witness on voir
dire, Your Honor?

THE COURT: You may.

MR. BRIMMAGE: All right.

VOIR DIRE EXAMINATION
BY MR. BRIMMAGE:
Q Mr. McGovern, the question that you were asked about
why certain minority lenders were not included in the DIP, do
you recall the question?
A Yes.
Q Can you tell the Court how you know the answer to that?
What were the circumstances that derive how you know the
answer to that?
A So communications with lenders who are outside of our
group were taken on board, they were discussed on a case-by-
case basis with counsel involved, and I participated in those
deliberations.

MR. BRIMMAGE: Okay. Your Honor, what we'wve done

is, the decision we're not hiding behind and the vote to make
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the decision. The deliberations, Your Honor, those are pure
attorney-client privilege, work product privilege, and
consulting privilege. And so we would respectfully request
that the Court respect that privilege on the deliberations,
but I'm fine with Mr. McGovern saying what the ad hoc group
decided --

THE COURT: Look --

MR. BRIMMAGE: -- and the vote.

THE COURT: -- he can answer what the ultimate
group's decision was, and it seems to me he can answer a
question about his own judgment about the matter independent
of anything that was communicated. It seems to me that
that's -- that he can -- that that's a fair question --

MR. BRIMMAGE: Only if his judgment, Your Honor,
is not informed by attorney-client communications.

THE COURT: All right, let's take it one at a
time. So I hope that gives you sufficient guidance to
conduct an examination.

MR. WILSON: Sure, Your Honor.

REDIRECT EXAMINATION (CONT'D)
BY MR. WILSON:
Q So, Mr. McGovern, do you know why the lenders were
excluded from participating in the DIP?
A So —-

THE COURT: There's no world in which the answer
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to that is privileged. Does he know, he either does or
doesn't.

MR. BRIMMAGE: It's a yes or no.

THE COURT: Yeah.

MR. BRIMMAGE: So, when he said so, I was like
we're about to get an explanation.

THE COURT: All right, fair enough. Okay. I

didn't -- apologies for jumping on you.
MR. BRIMMAGE: I'm not -- I'm about to interrupt
the witness, not anybody else. 1It's a yes or no question,

Your Honor.

THE COURT: Fair enough, yeah. So you can answer
that question.

THE WITNESS: Yes.

BY MR. WILSON:

0 Okay. What is the basis of your knowledge as to why
the excluded lenders were excluded from participating in the
DIP?

A The basis of my knowledge is having participated in the
deliberations around each of those decisions.

MR. WILSON: Your Honor, this goes again to the
heart of what we were talking about in our letter, which is
the --

THE COURT: Yeah, and I think the answer is the

same, which is, look -- I'm sorry for being really blunt
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about this, but I'm assuming for the purposes of this
analysis that the majority lender group made the choice they
did because it was better for them and worse for your
clients, and I don't think I need to be -- to quantify that,
and I'm not sure why I would go deeper into an area that is
at least arguably privileged in order to put a finer point on
something that is really pretty commonsensical. So that's
where -- tell me, am I thinking about that the wrong way?

MR. WILSON: ©No, Your Honor is thinking about that
exactly the right way, the question is whether the record
will reflect, right, that these -- that --

THE COURT: Let me say this: I'm comfortable,
based on what's been in front of me before, that the reason
this happened is because someone made an economic calculus
that was in their own economic self-interest. If anyone
wants to argue that something else happened here, I'm happy
to hear you, but this doesn't strike me as all that like --
and, again, I can't quantify it, but I don't need to --

MR. WILSON: Right.

THE COURT: -- in order to figure out what's in
front of me. And so I think you should proceed.

MR. WILSON: Okay, with that understanding, Your
Honor, I'll proceed.

BY MR. WILSON:

0 You were also asked, Mr. McGovern, about the risk of




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26- HEO2MR R 39 DALT -1 DdEiBH201/Bl¢261 1 2hierded PAGO/MBAIK 2382 Desc

Exhibit A Page 105 of 139

104
the DIP; do you recall that testimony?
A I do.
Q Okay. If the DIP was so risky, why would the members

of the ad hoc group of controlling lenders not offload some
of that risk to other term loan lenders who wanted to
participate in the DIP?

MR. BRIMMAGE: Your Honor, I'm processing this. I
don't think -- I don't think that that would be covered or
protected by a privilege --

THE COURT: Okay.

MR. BRIMMAGE: -- but the truth is I don't know.

THE COURT: All right. Well, you have to make a

decision --
MR. BRIMMAGE: So —-
THE COURT: -- whether you're objecting or not.
(Laughter)
MR. BRIMMAGE: So the wheels are —-- the wheels are
spinning. Your Honor, may I take the witness on voir dire

with, I think, one question?
THE COURT: Sure.
VOIR DIRE EXAMINATION
BY MR. BRIMMAGE:
0 Mr. McGovern, if you know the answer to that question,
how do you know?

A Because I participated in deliberations with counsel
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over these decisions.

MR. BRIMMAGE: In that case, Your Honor, I will
object as privilege.

MR. WILSON: Your Honor, I think those would be
communications coming directly from the individual members of
the ad hoc group telling Mr. McGovern that they weren't --

THE COURT: Well, why don't you ask Mr. McGovern
whether --

MR. WILSON: Okay.

THE COURT: -- he had communications with the
members.

MR. WILSON: Okay.

REDIRECT EXAMINATION (CONT'D)
BY MR. WILSON:
0 On the calls that you were on, Mr. McGovern, were the
individual members of the ad hoc group on those calls?
A Yes.
0 Okay. And did the individual members of the ad hoc

group tell you that they would not offload some of the risk

to the other term loan lenders because -- well, let me
rephrase.
Would the -- in your communications with the individual

members of the ad hoc group of controlling lenders, if they
viewed this DIP loan as so risky, what did they tell you as

to why they did not offload that risk onto other term loan
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lenders who wanted to participate in the DIP?

MR. BRIMMAGE: Your Honor, to the extent counsel
was on the call and the communication is all of them
together, then I'm going to object as privilege, and I'm
happy to take him on voir dire and ask. I don't know the
answer to the question --

THE COURT: All right, look, can I ask this
question, don't I have emails in the record from your client
saying let me in?

MR. WILSON: Yes.

THE COURT: All right. And so, again, why isn't
common sense enough to get me through this such that I don't
need to do this brain damage?

MR. WILSON: Understood, Your Honor. I'm just
trying to understand, Mr. Brimmage asked the question about
risk and he opened the door, which I think --

THE COURT: I understand.

MR. WILSON: -- waived any type of assertion of
privilege with respect to the answer to this question,
because the assertion was that this was such a risky DIP that
only the ad hoc group of controlling term lenders could do
it.

THE COURT: I understand and he did invite that.
So I'm going to -- why isn't that --

MR. BRIMMAGE: Absolutely not, Your Honor.
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THE COURT: Why?

MR. BRIMMAGE: And by the way, this waiver issue
is what the problem is with this line of questioning and why
I need the Court to take these privilege issues seriously,
which you are and I appreciate that.

I did not ask him what the ad hoc group lenders
assessed as the risk, I asked him what he viewed the risks as
based on his experience with the debtors, and he articulated
the different risks. I didn't talk about communications with
the ad hoc group lenders or whether or not they knew or
didn't know the risk, we didn't get into that, it was him and
him alone. So if he wants to talk to him about his view
based on his analysis of the company of the risk, that's
fine, to go beyond that and invade the privilege --

THE COURT: Look --

MR. BRIMMAGE: -- I don't want to hear the waiver
issue anymore and I have to protect the privilege, Your
Honor.

THE COURT: Look --

MR. BRIMMAGE: I know you understand that.

THE COURT: -- here's where I am -- and I -- look,
I understand you're all doing your jobs, but I think this is
all a lot less complicated than this colloquy suggests. And,
look, Mr. Brimmage asked the question, gee, aren't you

allowing the -- wouldn't it be allowing the minority group
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sort of an unfair option to come in now when there was risk
before, and your clients either asked to get in before or
not, and my recollection is that those will show me that they
did. And that will suggest that the reason they weren't let
in isn't the reason Mr. Brimmage is suggesting, which is
because that would give an option and because they're trying
to have it both ways, but instead because this was a very
favorable loan and the ad hoc group lenders wanted to keep it
to themselves.

I think I have enough of a record to figure out
what's going on here and I'm not sure that in a world in
which we weigh relevance versus the time that it's necessary
to go much further here. I think -- I'm not saying I'm a
genius, but I don't think I need to be to get basically
what's happening here.

MR. WILSON: So with that understanding, Your
Honor, I have no further questions for the witness.

THE COURT: Okay, very well.

Does anyone else have questions for Mr. McGovern?

MR. MCKANE: Absolutely not.

(Laughter)

MR. BRIMMAGE: Also absolutely not.

THE COURT: All right. So, thank you for your
testimony.

THE WITNESS: Thank you, Your Honor.
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THE COURT: You can step down.
(Witness excused)
THE COURT: Okay, Mr. Wilson, where to from here?
MR. WILSON: I think we have admitted all of the
exhibits that we intend to offer, Your Honor. We also have
offered up the testimony of Mr. McGovern in terms of his live
testimony, but his --

THE COURT: Right --

MR. WILSON: -- designations --

THE COURT: -- the transcripts --

MR. WILSON: -- which we'll get to.

THE COURT: -- that I haven't seen yet.

MR. WILSON: With that, we have nothing further in
our case, Your Honor.

THE COURT: Okay. So am I correct then that the
evidentiary portion of today's hearing is now at a close?
Anyone else -- Mr. Brimmage.

MR. BRIMMAGE: Nothing else, Your Honor.

MR. MCKANE: Yeah, Your Honor, we have no
redirect -- rebuttal case.

THE COURT: Okay.

MR. WILSON: Nothing further.

THE COURT: Okay. So our evidence is now closed
and we -- I guess we go to argument, unless parties want to

go and settle this before we start.
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(No verbal response)
THE COURT: I thought there was no harm in asking.
(Laughter)

THE COURT: Okay. So I'm happy to -- you know, I
guess it's the debtors' motion, but I'm happy to hear from
whoever will help me get this right, whatever works for the
parties.

MR. GREMLING: Your Honor, would you respectfully
request a brief break for some of us?

THE COURT: I'm more than happy to. What's -- so,
look, it's now 3:52, why don't we come back on at 4:05. 1Is
that appropriate?

MR. GREMLING: That's perfect, Your Honor.

THE COURT: Okay.

MR. GREMLING: Thank you.

THE COURT: So we're now in recess. Thank you.

(Recess taken at 3:52 p.m.)
(Proceedings resumed at 4:06 p.m.)

THE COURT: -- we'll have a conversation, if we
get there, about what --

MR. GREMLING: Yeah, I just wanted to make sure
that you have the labels.

THE COURT: No, I appreciate that. Thank you.

MR. GREMLING: Okay. And then, Your Honor, I'll

be brief with the argument from the debtors' perspective, we
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think that this is relatively simple.

We have an absolutely dire need for funding, we
think that we need entry of an order this week, so that way
we can get the incremental liquidity we need to operate the
business and keep the sale process, the opportunity to bring
a third party buyer in, potentially, and, you know,
potentially implement a credit bid that you've heard a lot
about today. We think that we need that capital and we think
we need it very soon.

THE COURT: All right. So can I ask the following
question? For the purposes of -- I'll hear parties, but Jjust
so you all know the target you're shooting at. Having worked
my way through the various provisions of the prepetition
credit agreement, I'm inclined to believe that what this
agreement does is in breach of that agreement. And I think
that what will happen, if I approve this, is that the
minority lenders will sue, and that they will win and that
they will be entitled to damages that will -- that they would
suffer on account of the breach.

And the question I have for you is, if I'm right
about that, then what should I do and why?

MR. GREMLING: Sure, Your Honor. The debtors
believe that the breach of a prepetition credit agreement, if
you're inclined to find one, does not prevent Your Honor from

approving the DIP facility --




Case [/

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6- TRGEO2MMB R 39 DALTh-1 DdeiletiZ01/Bi¢26l 1 R2htered PAPO/LPE21HX 28382 Desc
Exhibit A Page 113 of 139
112
THE COURT: But let's -- what I want to understand

as best I can is the effect on the estate, particularly in
light of the indemnity provisions, of -- it's a post-petition
indemnity, I think, you can help correct me if I'm wrong, but
I want to understand as concretely as I can what the effect
of the estate is and why it is that a good fiduciary would,
if that's what I think, nevertheless go forward with the deal
as currently constructed.

MR. HUSNICK: There is an indemnity for the DIP
lenders embedded in both the credit agreement and I believe
the DIP order.

THE COURT: Right.

MR. HUSNICK: So, to the extent that Your Honor
believes that's a breach, I think the cause of action
would -- I'm just thinking -- the cause of action would be
against the lenders --

THE COURT: Right.

MR. HUSNICK: -- for whatever the allocation is.

THE COURT: Correct.

MR. HUSNICK: If they're going to turn around and
come back after the estate, at the end of the day, it's kind
of a zero-sum game. They're credit bidding everything and
rolling everything in. So --

THE COURT: I see.

MR. HUSNICK: -- it's --
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THE COURT: So it's just the fees --
MR. HUSNICK: Correct.
THE COURT: -- and which is in the scheme of
things a rounding error. So your view is, even if that's

right and the value gets redistributed among those players,
like you'd rather not have to pick up the fees, but compared
to the company not having cash, it's better than the
alternative.

MR. HUSNICK: Certainly, if I had the option of
saying let's avoid the fees, I would do that.

THE COURT: You tried more than three times
beforehand and you were told by the ad hoc group that it's my
way or the highway.

MR. HUSNICK: Yeah, we didn't invade the privilege
of Mr. Dublin and Chad Husnick's conversations, but I can
assure you I asked and was told no.

(Laughter)

THE COURT: I don't -- for this purpose, let's

presume that's stipulated.
(Laughter)

MR. HUSNICK: So, Your Honor, at the end of the
day, I think the answer to your question is why is it
consistent with our judgment --

THE COURT: Right, that's my question.

MR. HUSNICK: —-- 1s our alternative —-
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THE COURT: Is so much -- is worse?
MR. HUSNICK: -- is liquidation.

THE COURT: Okay, I hear you. Is there anything
else I need to understand from the debtors' perspective?

MR. HUSNICK: Basically, Your Honor, I think --
I'll sum it up quickly -- is we believe we've satisfied the
standard under Section 364 (d), which is what's required to
get the money in the door. We understand what Your Honor is
reading on that particular provision --

THE COURT: TIf you want to make a run at the
notion that -- on the contrary reading, I'm happy to hear it.
I mean, I suspect I'll hear more about that from Mr. Brimmage
than I will from you because --

MR. HUSNICK: Yeah, I think I'll let --

THE COURT: -- I'm not surprised by that.

MR. HUSNICK: -- I'll let the majority group have
that discussion with you.

THE COURT: Okay.

MR. HUSNICK: Thank you.

THE COURT: All right. Mr. Dublin.

MR. DUBLIN: Good afternoon, Your Honor.

THE COURT: Good afternoon.

MR. DUBLIN: Phil Dublin, Akin Gump Strauss
Hauer & Feld, on behalf of the majority ad hoc group.

So I had a whole long speech talking about the
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business judgment, no heightened standard. I think we're
going to skip all that and we're going to get to the crux of
your view —-

THE COURT: Yep.

MR. DUBLIN: -- with respect to --

THE COURT: Yeah, tell me --

MR. DUBLIN: -- the prepetition credit bid.
THE COURT: -- so, look, let me start by giving
you a firmer target at which to shoot. The agreement has

standard and ordinary pro rata sharing provisions, right, and
there are I think three of them in the prepetition credit

bid. And then there's a Serta blocker and that says,

essentially, that on the one hand you can't do -- and this is
paraphrasing, but in substance you can't do an up-tier
transaction without offering it to everybody with the
exception for DIP lending, right? And you're saying the DIP
lending exception means you don't need to extend it to
everybody. And I think that's correct in the sense you could
have a priming DIP with some, but not all. So if we had
exactly this loan without the rollup and it was offered --
and it was fabulous economics that everyone would have loved,
but they wanted to do it only with your group and not the
other seven percent, your answer would be that's fine, the
DIP lending exception permits that.

So that far, I'd be with you. Where you lose me
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is what the rollup is -- and, again, I'll hear you on this if
I'm wrong about this, but it seems to me what the rollup is,
is a draw on the DIP to pay down the prepetition credit
agreement, and it seems to me that nothing in saying that you
can have a priming DIP with some, but not all, means that
when you pay down the prepetition debt you don't have to pay
down the prepetition debt in accordance with the prepetition
agreement, including its pro rata sharing agreement, and
that's just from the language. Then you've got a layer on
top of that, commercial rationality. And, the way I see it,
it would be preposterous to enter into an agreement that
provided for an exception to pro rata sharing in this
context. It would turn every prepetition agreement into what
is fundamentally a game of Russian roulette such that any
time you find yourself standing when the music stops, you go
to zero. And I don't see how anyone in their right mind
would enter into such an agreement; it makes zero commercial
sense to me.

So I think it's both not the best reading of the
words, but to the extent there's any ambiguity in the words
that would be informed by ordinary commercial common sense,
all of that counsels strongly against this. This strikes me
as a preposterous -- so the target you have to shoot at is
that your reading of the document strikes me as a

preposterous overreach.




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26- EEO2MR R 39 DALT -1 DdEi B0 1/Bl¢261 1 2hieded PABO/LE/1Gr2382 Desc

Exhibit A Page 118 of 139
117

Now, that then leads me to the guestion, what do I
do about that, and it's not obvious that the answer shouldn't
be I approve this, and I wait for them to sue you and you'll
lose. And so we can do it that way and that's, candidly,
where I -- where I'm inclined to be at the moment. So that's
how I'm thinking about it, tell me what part I've got wrong,
other than the preposterous overreach part.

(Laughter)

MR. DUBLIN: 1It's not the most outrageous position
I've found myself in in connection with a DIP hearing.
Farlier in my career, I was in front of Judge Gerber and he
told me that what we were proposing in a case, which was

Crunch Fitness years ago, was the most absurd DIP financing

he had ever seen in his life.

THE COURT: Well, I'll let you know that during
the break I told my law clerks that I am less annoyed by the
circumstance than Judge Gerber used to be.

(Laughter)

MR. DUBLIN: At the end of the hearing, he
approved the DIP, but I have a feeling this might be headed
in a different direction right now, but I'm going to give it
the college try.

THE COURT: Look, I'm not inclined to disapprove
it, you know --

MR. DUBLIN: Well, I'm not sure we would go
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forward based on this, I'd have to obviously check with --
THE COURT: Okay.
MR. DUBLIN: -- my clients. Your Honor, I think
that -- I mean, the way we read 10.01(h), which is really the
provision that we're talking about, right, it creates an

exception for DIPs. So you have a traditional Serta blocker

in Section 10.01(h) and that prevents the company when it's
doing whatever it's doing outside of bankruptcy from
violating a no -- the subordination provision and no pro rata
share provision, but once the company files for bankruptcy,
all bets are off.

THE COURT: You can prime, right. And so you

could --

MR. DUBLIN: Well, it's not just prime, it allows
for -—— I mean, it allows for priming and subordination,
and --

THE COURT: Well, that's --

MR. DUBLIN: -- but it allows for subordination of
the obligations.

THE COURT: Right.

MR. DUBLIN: It doesn't say that the obligations
at that point in time have to continue to be the same. And I
equate it to some --

THE COURT: No, so they're subordinated, that's

fine, they come after the DIP.
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MR. DUBLIN: They come after the DIP, but it
doesn't prohibit the elevation of certain of the obligations.
It's akin to and I think very similar to the analysis that
was done by the District Court in TPC when the District Court
was analyzing the appeal of Your Honor's ruling. And the
language there, which his at 22 WL -- 2022 WL 2952518 *8, it
quotes from the Serta decision from the Southern District of
New York, and you can substitute into that language actually
what's happening here.

And what it says there, it says, while the
amendments have the effect of extinguishing certain first
lien lenders' loans in exchange for an elevation of their
priority rights under a new class of debt, which is what we
have here, elevating a portion of the first lien loans to a
new class of debt into the DIP, the amendments there -- the
DIP here leave untouched the pro rata rights of the first
lien lenders vis-a-vis other first lien lenders. We still
have first lien claims, we still have a majority of the first
lien claims by the members of our ad hoc group compared to
the minority group --

THE COURT: But so here's where you're -- where
you're losing me -- and maybe I'm missing it and I'm open to
that I'm wrong, but let's just talk about the mechanic of the
rollup. Do you disagree that what the rollup is doing is

it's a draw on the DIP, the proceeds of which are being used
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to pay the existing prepetition term loan?

MR. DUBLIN: I disagree.

THE COURT: Okay, so explain to me why.

MR. DUBLIN: Sorry, Your Honor.

(Pause)

MR. DUBLIN: ©No, that's not it. Sorry. I'm

sorry, Your Honor, I'm just -- I had the provision before --

THE COURT: Let me ask a different question.

MR. DUBLIN: Yep.

THE COURT: Is a standard rollup, does a standard
rollup operate the way I just described?

MR. DUBLIN: I don't believe so, Your Honor.

THE COURT: Okay.

MR. DUBLIN: I believe that the way the orders
work when you're dealing with a debtor-in-possession
financing facility, taking you back to JCPenney, which was
one of the first ones that did not provide for a pro rata
participation between the majority and the minority, made it
clear that what was happening was there was an exchange of
DIP loan for prepetition loan, and it was in consideration
for the provision of the DIP loan, and it was converted on a
cashless basis and to constitute DIP term loans. That's the
provision that we have in the interim DIP order here, that's
the provisions of the order in JCPenney. So there was no

borrowing under the DIP to make a payment, it is a
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conversion, and that is also similar to what happened in

Serta.

And what the language, continuing on the quote
that was in the District Court's decision in -- quoted in
TPC, it says, at base, the plaintiff's objection to the
transaction is not the interruption of their pro rata payment
rights within the same class of lenders, which remains fully
intact, but rather the subordination of their first lien
loans because they were -- right, it was the elevation in

Serta of the first lien loans. So it was a subordination

issue for a portion of the first lien loans, which is what we
have here.

THE COURT: So slow down a second. So just -- and
I apologize if I should understand this better than I do --
let's just walk -- walk me through in pieces the mechanic of
how this loan works and, in particular, the mechanic of the
rollup. Explain to me what's being exchanged for what.

MR. DUBLIN: For each one dollar of new money DIP
advanced, a prepetition -- an equivalent amount of
prepetition term loan is being exchanged for a DIP loan.
There is no payment, it's not going through the agent, we're
not receiving cash, it is a conversion and an exchange and
creating a subordination vis-a-vis the remaining first lien
loans.

THE COURT: So you're trading -- for every dollar
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of new money in the DIP, you're acquiring your own --
MR. DUBLIN: Exchanging --
THE COURT: -- exchanging --
MR. DUBLIN: -- a prepetition first lien loan for

a rollup term loan, for a DIP term loan.

THE COURT: Okay.

MR. DUBLIN: So it creates a subordination issue,
which is what any DIP financing can provide pursuant to (ii)
in 10.01 (h).

THE COURT: All right. So, look, here's -- I
understand that. I wasn't in any event intending to rule,
other than offer some preliminary thoughts, on the merits of
whether this does or doesn't violate the DIP loan. I hear
you saying that it might be more complicated than my gut-
level reaction because I was thinking of it under the
structure, frankly, as described in the debtors' papers of
the way I grew up understanding what a rollup was. You're
now telling me it's actually something different from that.
I don't know i1if that's right, if it's too cute by half. At
some level, that is what it is. What I'm not going to do is
let you off the hook on that litigation one iota.

So I'm more than happy if you want to say, look,
that suit will be filed, if and when it's filed, we'll deal
with it. We understand that we're not getting any findings

that tilt the playing field in that lawsuit and we'll deal
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with it when it comes. If you're prepared to proceed on that

basis then I'm inclined, based on the record before me, to
approve it. If you need something that says, oh, don't
worry, you're going to win that lawsuit because I think the
world of you, that's more than I am prepared to give you
today.

So i1s that helpful at all?

MR. DUBLIN: Well, I used to work for Judge
Gerber, so I was hoping that that's why I got that DIP
approved that day.

Your Honor, I think I need to discuss it with our
clients --

THE COURT: Okay.

MR. DUBLIN: -- as to see how they want to proceed
given your commentary.

THE COURT: Okay. Does it make sense for us to do
anything now other than break to permit those conversations
to take place? 1Is there anybody who would like to be heard?

MR. HANDLER: Your Honor, may I approach?

THE COURT: You may.

MR. HANDLER: I would like --

THE COURT: Just for the record, if you could
introduce --

MR. HANDLER: Sorry. Michael Handler of King &

Spalding, counsel to the ad hoc group of excluded term
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lenders.

So, if you will, Your Honor, I would like to just
respond to Mr. Dublin's sort of characterization of the
prepetition term loan credit agreement and the rollup, and
then also explain why I do think it's relevant to the relief,
approval of the DIP motion without removing the minority term
DIP exclusion.

I'm just going to jump ahead. So, Your Honor,
first, if I could direct you to the term DIP credit agreement
filed at Docket 291, Exhibit 6. And section 203 (a) of the
term DIP credit agreement says -- I'm not going to read the
entire thing, but if you go down it says, in an amount equal
to such term initial rollup commitment shall be deemed funded
and immediately, automatically applied in repaying the
corresponding principal amount of the prepetition term loan
obligations.

THE COURT: Okay. So can I stop you there for a
second because -- look, I want to give you the chance to be
heard, but I think where we are is I said what I said, he's
made arguments as to why I could be wrong, you want to tell
me why, no, what I said originally was right, but it seems
there's a logical -- what Mr. Dublin's point was, there's a
logical antecedent question, which is, in light of what I
said already, do we still have a loan here. And if the

answer to that is no, which would surprise and disappoint me,
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but, you know, I can't make anyone lend, then I don't think
any of this matters. So it seems to me that Mr. Dublin's
suggestion that he talk to his client first before we get
into this makes sense, but tell me why that's wrong and I
should listen to you now as opposed to later.

MR. HANDLER: Sure.

THE COURT: I will listen to you.

MR. HANDLER: I mean, I'm happy if Mr. Dublin
wants to talk with his clients and -- right? I mean, I think
the main point I wanted to convey is that I don't think
approval of the DIP and just preserving the breach of
contract lawsuit is the best outcome --

THE COURT: Okay, why is that?

MR. HANDLER: So I think approval of a rollup,
right, is subject to heightened scrutiny and, in approving
the DIP and the rollup, you're being asked to find in the DIP
order that it's fair and reasonable. And essentially, right,
what is happening with the exclusion of the minority lenders
is a transfer of value from the minority to the majority vis-
a-vis not being able to participate in the DIP.

And so essentially what you have --

THE COURT: Wouldn't that happen if we -- couldn't
we do the same economics with just a DIP loan with Jjust the
93 percent and -- we could get to the same economics by

playing with the interest rate, right? I mean, it would
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1 ||approach a point --
2 MR. HANDLER: But not --
3 THE COURT: -- where it would be preposterous,
4 [|but --
5 MR. HANDLER: -- but once you add the rollup,

6 ||right, and the nonparticipation, and you don't know what the
7 ||credit bid is going to be, we don't actually know what those
8 ||economics are. And that's why I think just on the facts and
9 ||circumstances here what has happened is very dangerous

10 |[|precedent, right, because you go out with a DIP with no

11 |[|minority lender participation, right, it's silent on that

12 ||point, and then on a case-by-case basis --

13 THE COURT: Let me stop. Let's just slow down and
14 [|go piece by piece.

15 MR. HANDLER: Sure.

16 THE COURT: If there weren't a rollup piece of it,
17 [|if there were just a DIP, and they chose to do it with two

18 ||percent or seven percent or 93 percent of the other lenders,
19 [|and there were favorable economics and you wish you had a

20 ||chance to be in the sandbox, but weren't invited, for

21 ||whatever reason, would you have anything to complain about?

22 MR. HANDLER: No. And in fact the prepetition

23 ||term loan credit bid allows a DIP without being offered to

24 ||minority lenders, soO no.

25 THE COURT: So it's just the rollup portion?




Case

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26- HEO2MR R 39 DALT -1 DdEi B0 1/Bl¢261 1 2hieded PABO/LE/1Gr2382 Desc

Exhibit A Page 128 of 139
127

MR. HANDLER: Right, but in the hypothetical you
gave, right, the 93 percent interest rate would be before the
Court and you -- would be paid for by the estate, and you
would determine whether that is reasonable, fair, and make
your decision.

Here, we have essentially a disguised fee, right,
where the minority lenders vis-a-vis not being able to
participate in the DIP are transferring value to the majority
lenders because they can't participate. And the economics of
that transfer, we have no idea what it is --

THE COURT: Okay. So, look, let me tell you, my
way of thinking about that is that the work of protecting
yourself against that transfer is done by contract, not by
bankruptcy law, and therefore the problem with this is a
problem of contract, not bankruptcy law. I happen to think
most likely the way your agreement is written does protect
you against it. You know, Mr. Dublin made an argument that I
haven't -- that I want to think more about if and when the
time comes as to maybe I should read it so that you didn't
protect yourself against it, but we're not here talking about
plan distributions where all similarly situated creditors are
entitled to similar treatment, we're talking -- or the same
treatment, we're talking about the debtor's decision to do
business on a post-petition basis with the party with whom

it's chosen to do business, and I'm not sure of the fact that
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it leads to skewed economics as among creditors creates a
bankruptcy law problem.

MR. HANDLER: I understand --

THE COURT: Am I making any sense?

MR. HANDLER: You're making sense. I think it
goes to the fairness of -- in this particular situation,
right, the fairness and reasonableness of the DIP, right?

Our --

THE COURT: All right. And so let's assume, if
I'm going to enter an order, it will say that none of the
findings interfere with your -- don't extend to your argument
that it violates your prepetition contract rights. So,
therefore, you're essentially carved out of the fair and
equitable finding.

MR. HANDLER: Sure. I mean, look, obviously
preserving what in my view and I think your view is a clear
breach of the prepetition term loan credit agreement is
important for the minority lenders in protecting their rights
and realizing value when, other than litigation, they're not
going to receive any, or at least receive grossly
disproportionate economics to the majority lenders. So
certainly that's better than no litigation, but, you know,
the minority lenders hold seven and a half percent of the
prepetition term loan facility, they're not really focused on

being litigious or disrupting the debtors, they support the
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debtors, they just want to preserve their economic interests
in —--

THE COURT: I understand that. Look, I get it.
Look, let me just -- I'll rule when I rule, but the way I
think about the world shouldn't be a big secret.

Look, Mr. Husnick would like your clients to have
been dealt in, his life would be easier if you were in, you
know, my life would be easier if you were in. I don't think
my Jjob, though, is to tilt the leverage. I'm not one of
these judges who think that a Bankruptcy Judge is another
fiduciary for the estate and where parties sort of cut their
deal with the debtor and then they have to negotiate again
with the Judge, I don't think that's the job of the Judge.
think my job is to resolve disputes in accordance with the
law and the facts. And so while there are limits to what,
you know, would be a reasoned exercise of business judgment,
once we're within, like I get why the debtor did that, I
don't think I get to say but I would prefer there be a
different deal, so I'm going to blue pencil it, I just don't
think that's my job.

So I'm trying to think about how to deal with the
problem, you know, applying the tools that a Judge properly
has. I'm not saying -- I don't mean this as a criticism of
judges who have a different perspective, but I don't think I

get to say, because I'd prefer that you be dealt in, I'm

I
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going to require it. That doesn't feel like judging. What
does feel like judging is saying, look, you have the
prepetition rights you have, we're not -- you're entitled to
have them not be prejudiced, and I'll only approve it if we
protect your rights.

Now, would it be easier to deal you in than to go
through the steps of having this litigation? Maybe it would,
but I can't -- I don't think I can -- I don't think it's
appropriate for me to condition approval on the parties
reaching a different economic arrangement. I think I can
condition it on preserving your rights.

MR. HANDLER: Okay, Your Honor. Thank you. I
just want to go back to respond to Mr. Dublin's --

THE COURT: Okay.

MR. HANDLER: -- description of the prepetition
term loan credit bid and the sacred rights.

THE COURT: Yep.

MR. HANDLER: So Mr. Dublin understands how Serta
protection works, Kirkland understands how Serta protection
works, they are very sophisticated institutions who have done
a lot of liability management exercises with up-tier
transactions, right?

There are two components of Serta protection,
there's the lien subordination and the payment subordination,

and then there's the up-tier or pro rata payment protections.
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And in Serta and a lot of these other up-tier litigations,
right, you have two issues, can you subordinate the new debt
to the existing debt, and then can --

THE COURT: Subordinate the old debt.

MR. HANDLER: Subordinate the old debt to the new
debt.

THE COURT: Right.

MR. HANDLER: And then can you exchange existing
debt into this superpriority facility.

There's two separate transactions, right, the
incurrence of the new debt and then the purchase of the old
debt into additional new debt, right? And so this credit
agreement has the carveout from the lien and debt
subordination with respect to debtor-in-possession financing,
right? But it doesn't have any carveout, in fact it protects
against non-pro rata payments, distributions of collateral.

And so I think it's very clear, right, as I say in
the limited objection, you have the one clause in
10.07(b) (2) (H), which has pro rata sharing protection, and
then you have a separate clause which has the lien and
payment subordination to the incurrence of indebtedness. And
the ad hoc group of controlling lenders can, you know, point
to the DIP order and say this is a deemed exchanged, but an
exchange, a purchaser, it all implicates the pro rata sharing

protections and not the incurrence of debt, lien
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subordination.

So --

THE COURT: Okay.

MR. HANDLER: -- with that --

THE COURT: Understood. All right, so I
understand your position.

And, Mr. Dublin, where to from here?

MR. DUBLIN: Well, I disagree with everything
Mr. Handler said --

(Laughter)

THE COURT: Let me say this, Mr. Dublin, nothing

could surprise me less.
(Laughter)

MR. DUBLIN: Including the standard, there is no
heightened standard. That's a creation actually of Mr.
Handler in an article that he wrote. But besides that, I
think -- we have sent out a dial-in for our clients -- we
take a break, I think we start with 15 minutes?

THE COURT: Certainly. So tell me what time you'd
like to resume.

MR. DUBLIN: 4:507

THE COURT: Okay, any objection to breaking and
resuming at 4:507

(No verbal response)

THE COURT: All right. Okay, all right. So we'll
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go into recess and we'll see everyone at 4:50.

MR. DUBLIN: Thank you, Your Honor.

(Recess taken at 4:36 p.m.)
(Proceedings resumed at 5:21 p.m.)

THE COURT: Be seated. Just give me a few moments
to unlock my computer. Apologies. Not that it was bored,
but it went to sleep.

Okay, we are back. You can proceed. So where do
things stand?

MR. DUBLIN: Thank you, Your Honor, for the
record, Phil Dublin, Akin, on behalf of the majority ad hoc
group. And thank you for -- you and your chambers with our
rolling time. I was a little optimistic.

THE COURT: Been there, totally --

MR. DUBLIN: If it was my decision, you know --

THE COURT: -- totally understand.
MR. DUBLIN: -- we'd have an answer, but we don't
have a response right now, Your Honor. We're not in a

position to go forward based on your preliminary rulings. We
have another call with our group scheduled for tomorrow
morning. We'd like to find out if Your Honor has
availability on Thursday. I know you have a disclosure
statement hearing in a matter on Thursday morning. And then,
failing that, I know we have a hearing on Tuesday, but the

company -—-
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1 THE COURT: No, I want --
2 MR. DUBLIN: -- does not want to wait until
3 || Tuesday.
4 THE COURT: -- I want to be available so that we
5 ||don't leave uncertainty for longer than necessary. I
6 ||appreciate you all need time to work through issues, but
7 [lwe'll figure out a way to get you in.
8 So Thursday I have a disclosure statement at --
9 MR. DUBLIN: 9:30.
10 THE COURT: -- 9:30, and is there anyone who's on
11 ||{both of these teams who can -- I know there are a few issues
12 || there.
13 COUNSEL: 1Is it for Yellow?
14 MR. DUBLIN: It is Yellow --
15 THE COURT: Yes.
16 MR. DUBLIN: -- yes.
17 THE COURT: Okay. How long is that going to take?
18 MR. DUBLIN: Five minutes.
19 COUNSEL: Hopefully, it will be quick, it seems
20 || 1like.
21 THE COURT: Okay. You know what, why don't we --
22 ||what 1f we came back at 2 o'clock on Thursday, does that
23 ||work?
24 MR. DUBLIN: Yes, Your Honor.
25 THE COURT: Okay, I'll hear you -- we'll set this
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to come back at 2:00 p.m. on Thursday.

From the debtors' perspective, I take it -- look,
I understand you'd prefer to have an order today, but in a
world of the possible, does that work?

MR. HUSNICK: Chad for the debtors -- or Chad
Husnick for the debtors --

(Laughter)

MR. HUSNICK: -- it works, Your Honor.

THE COURT: Okay, very well. Thank you, Mr.
Husnick.

Okay. So, look, I encourage folks to continue
their -- can I ask this -- no, I should just let you do your
thing. Do your thing, we'll come back on Thursday, we'll be
where we are, and if we're back to having to resolve a
dispute, I'll do my job. Then, if peace were to break out,
you know, that would be fine, but I think at this point I
should let you all do your thing and see you on Thursday, and
we'll deal with it -- wherever we are at that time, we'll
deal with it then.

Is there anything else that I can do to be
helpful?

MR. HUSNICK: That's it, Your Honor. Thank you.

THE COURT: Okay.

MS. JACOBS: Good afternoon, Your Honor, Ashley

Jacobs of Young Conaway Stargatt & Taylor on behalf of the ad
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hoc group of excluded term lenders. I had just one
administrative matter, Your Honor --

THE COURT: Yes.
MS. JACOBS: -- and that was our seal motion that

we filed. We filed a motion to seal our limited DIP
objection, and Exhibits A and B included some PII and Exhibit
C was produced under a protective order, so I just wanted to
ask Your Honor to approve that.

THE COURT: Okay. Is there any objection to my
granting the motion to seal the documents in guestion?

MR. HUSNICK: No, Your Honor, but we actually have
no objection to the document being filed publicly. So it's
fine to unseal it, from our perspective.

THE COURT: Who's confidential information is it?

MR. HUSNICK: I believe it's the debtors and
yours.

MR. DUBLIN: Yeah, we're fine as well, Your Honor,
we don't need to seal it.

THE COURT: Okay. So can you work with the
objectors to get a public version on file then, is that --
Ms. Jacobs, is that agreeable from your perspective?

MS. JACOBS: Yes, Your Honor, yes.

THE COURT: Okay. I'm glad I was so helpful.

(Laughter)

THE COURT: Okay. Look, let me thank the parties.
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I appreciate that these issues are complicated, that there
was a lot of work put in all around, and that I haven't made
a lot of friends here today, but, you know, that is the job
for which I signed up. And you've all, I thought, done a
terrific job, and let me encourage everyone to be as
practical and commercial as possible, and we'll come back on
Thursday. And to the extent there are disputes that I need
to resolve at that point, I'll do my best to get them right.
So, if something were to arise between now and then, you all
know how to reach chambers, and I'm happy to be as available
as possible.

So, with that and my thanks to everyone, and my
best wishes for productive discussions ahead, we're
adjourned. Thank you.

COUNSEL: Thank you, Your Honor.

(Proceedings concluded at 5:26 p.m.)
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