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The above-captioned debtor and debtor in possession (the “Debtor”), by and through its 

proposed counsel, hereby submits this motion (the “Motion”) for the entry of an order, 

substantially in the form attached hereto as Exhibit A (the “Proposed Order”), pursuant to sections 

105(a) and 363(b) of title 11 of the United States Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy 

Code”): (i) authorizing the Debtor to retain and employ FTI Consulting, Inc. (“FTI”), to provide 

Alan Boyko (“Mr. Boyko”) as the Debtor’s Chief Transformation Officer (the “CTO”) and provide 

related financial advisory services in connection with the above-captioned chapter 11 case, 

effective as of the Petition Date (as defined below), and (ii) approving the engagement agreement 

(the “Engagement Agreement”), a true and correct copy of which is attached to the Proposed Order 

as Exhibit 1.  In support of this Motion, the Debtor relies upon and incorporates by reference the 

Declaration of Adrian Boyko in Support of this Motion (the “Boyko Declaration”) attached hereto 

as Exhibit A.  In further support of the Motion, the Debtor respectfully represents as follows: 

JURISDICTION AND VENUE 

1. This Court has jurisdiction to consider the Motion pursuant to 28 U.S.C. §§ 157 

and 1334.  This is a core proceeding under 28 U.S.C. § 157(b), and as a result, this Court may enter 

final orders.   

2. The Debtor consents to the entry of a final judgment or order with respect to this 

Motion if it is determined that the Court, absent consent of the parties, cannot enter final orders or 

judgments consistent with Article III of the United States Constitution. 

3. Venue of the chapter 11 case in this District is proper under 28 U.S.C. §§ 1408 and 

1409. 

4. The bases for the relief requested herein are sections 105(a) and 363(b) of the 

Bankruptcy Code. 
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BACKGROUND 

5. On December 9, 2024, (the “Petition Date”) the Debtor filed a voluntary petition 

for relief pursuant to chapter 11 of the Bankruptcy Code.  The Debtor is operating its businesses 

and managing its properties as a debtor in possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code. 

6. Based in Salt Lake City, Utah, the Company is an innovator in the beverage 

industry, offering integrated beverage can production, filling and warehousing capacity at a single 

location.  The Company’s state-of-the art custom production and filling facility came online in 

2022, and now produces and fills tens of millions of aluminum beverage cans per year for some 

of the most well-known beverage companies in the world.  The Company also provides beverage 

formulation and mixing services.  The Company’s integration of can production, beverage 

formulation and can filling services eliminates customers’ need to transport cans between 

production and filling sites, reducing freight costs.  In addition, the Company operates two onsite 

warehouses for finished goods, cans and raw materials to provide warehousing logistics services 

for its customers.   

7. No request for the appointment of a trustee or examiner has been made in this 

chapter 11 case, and no official committee of unsecured creditors has been appointed in this chapter 

11 case.  

8. Additional information regarding the Debtor’s businesses, capital structure, and the 

events leading up to the Petition Date is set forth in the Declaration of Alan Boyko, Chief 
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Transformation Officer of the Debtor, in Support of Debtor’s Chapter 11 Petition and First Day 

Motions (the “First Day Declaration”),1 which is fully incorporated herein by reference. 

RELIEF REQUESTED 

9. By this Motion, the Debtor requests entry of the Proposed Order (i) authorizing the 

Debtor to retain and employ FTI to provide Mr. Boyko as the Debtor’s CTO and provide related 

financial advisory services, effective as of the Petition Date, subject to further order of the Court, 

pursuant to the terms of the engagement letter dated November 25, 2024, attached hereto as 

Exhibit B (the “Engagement Agreement”) and (ii) approving the Engagement Agreement.2 

RELEVANT INFORMATION 

A. FTI’s Qualifications 

10. FTI is a global business advisory firm offering a wide range of services, including 

corporate finance, interim management, economic consulting, forensic and litigation consulting, 

strategic communications, and technology solutions. FTI’s debtor advisory services include a wide 

range of activities targeted at stabilizing and improving a company’s financial position.  FTI’s 

expertise relevant to the chapter 11 case includes: (a) turnaround and restructuring consulting; (b) 

interim management, including serving in executive and management roles; (c) managing 

communications with lenders, board members, employees, investors, and creditor constituencies, 

(d) strategic business plan development; (e) refinancing and restructuring of debt; (f) marketing, 

management, and administration of asset disposition; (g) cash management and liquidity 

enhancement; (h) operational improvement; and (i) bankruptcy services. 

 
1  Capitalized terms used but not defined herein shall have the meanings ascribed to them in the First Day 

Declaration or the Engagement Agreement, as applicable. 

2  To the extent there is any inconsistency between this Motion, the Proposed Order, and the Engagement 
Agreement, the Proposed Order shall govern. 
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11. In addition, FTI and its professionals have assisted and advised numerous 

financially troubled companies from a variety of industries in complex financial restructurings and 

liquidations, both out of court and in chapter 11 cases.  FTI professionals have been retained in 

numerous large, complex chapter cases, including, among others:  In re LaVie Care Centers, LLC, 

et al., No. 24-55507 (PMB) (Bankr. N.D. Ga. 2024); Pipeline Health System, LLC, No. 22-90291 

(MI) (Bankr. S.D. Tx. 2022); In re GBG USA Inc., No. 21-11368 (MEW) (Bankr. S.D.N.Y. 2021); 

In re Rental Car Intermediate Holdings, LLC, No. 20-11247 (MFW) (Bankr. D. Del. 2022); In re 

Brooks Brothers Group, Inc., et al., No. 20-11785 (CSS) (Bankr. D. Del. 2020); In re 

Westinghouse Electric Co., No. 17-10751 (MEW) (Bankr. S.D.N.Y. 2017). 

12. As set forth in the Engagement Agreement, FTI has made Mr. Boyko available to 

serve as CTO to the Debtor and has made additional individuals available who will provide various 

other critical management services to the Debtor (the “Additional Personnel”). 

B. Mr. Boyko’s Qualifications 

13. Mr. Boyko began serving as one of the Debtor’s transformation officers on 

November 15, 2023. On June 3, 2024, the Debtor appointed Mr. Boyko as its sole CTO to facilitate 

ongoing operations and financial matters and, ultimately, to prepare the Debtor for this chapter 11 

proceeding and proposed sale. He has over 18 years of experience as a full-time restructuring 

advisor. In 2001, he received a B.S. in Finance from Slippery Rock University and in 2006, he 

received an M.B.A. from the University of Notre Dame. Mr. Boyko is a Certified Insolvency and 

Restructuring Advisor and a Certified Turnaround Professional 

14. In providing prepetition professional services to the Debtor, FTI and Mr. Boyko 

have become familiar with the Debtor and its businesses, including the Debtor’s financial affairs, 

debt structure, operations, and related matters.  Having worked closely with the Debtor’s 

management and its other advisors, FTI and Mr, Boyko have developed relevant experience and 
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expertise regarding the Debtor that will assist in providing effective and efficient services in this 

chapter 11 case.  Accordingly, FTI and Mr. Boyko are both well-qualified and uniquely able to 

represent the Debtor in this chapter 11 case in an efficient and timely manner.  

C. Services to be Provided 

15. As stated above, under the Engagement Agreement, FTI has assigned Mr. Boyko 

to serve as the Debtor’s CTO and has assigned the Additional Personnel to perform other services 

set forth in the Engagement Agreement.  The terms and conditions of the Engagement Agreement 

were negotiated between the Debtor and FTI and reflect the parties’ mutual agreement as to the 

substantial efforts that will be required in this engagement. Subject to the Court’s approval, the 

Debtor anticipates that FTI will perform the following financial advisory services (collectively, 

the “Services”), among others, pursuant to the terms and provisions of the Engagement Agreement, 

as necessary and appropriate, and as mutually agreed upon by FTI and the Debtor3:   

a. Assist the Company, Vobev’s senior management and its other advisors to 
revise and update its 2025 business plan and forecasted financial 
performance; 
 

b. As directed by the Independent Committee, lead management of and 
ongoing reporting requirements to the senior secured lender and its 
advisors; 

 
c. Assist the Company and its advisors, when requested, in the preparation, 

design, and presentation of proposals to creditors and investors regarding 
terms of potential amendments, capital raising initiatives, modifications, 
and/or a sales process; 

 
d. Assist the Company and its other advisors, only if directed by the 

Independent Committee, in the preparation of additional strategic options 
for the business; 

 

 
3   The summaries of the Engagement Agreement contained in this Motion are provided for purposes of convenience 

only.  In the event of any inconsistency between the summaries contained herein and the terms and provisions of 
the Engagement Agreement, the terms of the Engagement Agreement shall control. 
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e. Provide periodic status reports to senior management, the Company’s Board 
of Directors, and the other advisors with respect to the progress of the 
overall engagement, as requested; and, 

 
f. Perform other customary financial and strategic advisory services as may 

be reasonably requested by the Company, and as may be customary in this 
type of engagement. 

 
16. During the Debtor’s chapter 11 case, the Services also will include, but not be 

limited to: 

a. Assistance with the preparation of financial related disclosures required by 
the Court, including the Schedules of Assets and Liabilities, the Statement 
of Financial Affairs and Monthly Operating Reports; 
 

b. Assistance with the identification and implementation of short-term cash 
management procedures; 

 
c. Assistance and advice with respect to the identification of core business 

assets and the disposition of assets or liquidation of unprofitable operations; 
 

d. Assistance with the identification of executory contracts and leases and 
performance of cost/benefit evaluations with respect to the affirmation or 
rejection of each; 

 
e. Assistance in the preparation of financial information for distribution to 

creditors and others, including, but not limited to, cash flow projections and 
budgets, cash receipts and disbursement analysis, analysis of various asset 
and liability accounts, and analysis of proposed transactions for which 
Court approval is sought; 

 
f. Attendance at meetings and assistance in discussions with potential 

investors, banks, the Debtor’s prepetition debt holders, the Committee and 
any other official committee appointed in this chapter 11 case, the U.S. 
Trustee, and other parties in interest and professionals hired by the same, as 
requested; 

 
g. Analysis of creditor claims by type, entity and individual claim, including 

assistance with development of databases, as necessary, to track such 
claims; 

 
h. Assistance in the preparation of information and analysis necessary for the 

confirmation of a plan in this chapter 11 case; and 
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i. Such other general business consulting or other assistance as Debtor’s 
management or counsel may deem necessary that are consistent with the 
role of a financial advisor and not duplicative of services provided by other 
professionals in this chapter 11 case. 

 
17. These Services are necessary to the Debtor’s efforts to conduct an orderly 

restructuring in this chapter 11 case and conduct a value-maximizing sale process.  When 

necessary, the individuals working on this matter will be assisted by or replaced by various 

professionals at various levels. 

18. The Services provided by FTI will complement, and not duplicate, the services to 

be rendered by any other professional retained in this chapter 11 case. 

D. Professional Compensation 

19. The following outlines the fee and expense structure (the “Fee and Expense 

Structure”) for FTI’s engagement: The Debtor will compensate FTI at the rate of $500,000 per 

month, with this rate effective as of December 1, 2024.  The final month of fixed fees will be 

prorated through the earliest to occur of (i) the effective date of a plan, (ii) dismissal of any chapter 

11 filing, or (iii) conversion of any chapter 11 filing should that date not coincide with a month-

end. Any time billed subsequent to that date will be billed at the hourly rates below unless 

otherwise negotiated between the parties.  Fees will be billed monthly and are due within five (5) 

business days of invoice receipt.4 

Professional Level Rates per Hour 
Senior Managing Director  $1,185 - $1,525 
Directors/ Senior Directors/ Managing 
Director 

$890 - $1,155  

Consultants/ Senior Consultants 
$485 - $820 

 
Paraprofessionals $190 - $385 

 
4  To the extent there is any inconsistency between the summary of the Fee and Expense Structure set forth in this 

Motion and the Fee and Expense Structure as set forth in the Engagement Agreement, the terms of the Engagement 
Agreement shall control. 
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20. In addition, the Debtor will reimburse FTI for all reasonable allocated and direct 

expenses incurred in connection with the Services to be provided under the Engagement 

Agreement (including for FTI’s reasonable and customary out-of-pocket expenses which are billed 

directly to the engagement such as internet access, telephone, overnight mail, messenger, travel, 

meals, accommodations and other expenses).  Further, if FTI and/or any of its employees are 

required to testify or provide evidence at or in connection with any judicial or administrative 

proceeding relating to this matter, FTI will be compensated at its regular hourly rates and 

reimbursed for reasonable allocated and direct expenses (including counsel fees) with respect 

thereto. 

21. The Debtor submits that the Fee and Expense Structure is reasonable, market-based, 

and designed to compensate FTI fairly for its work and to cover fixed and routine overhead 

expenses.  The Fee and Expense Structure appropriately reflects the nature of the services to be 

provided by FTI and the fee structures typically utilized by leading financial advisory firms of 

similar stature to FTI for comparable engagements, with respect to both in- and out-of-court 

restructurings.  The Fee and Expense Structure is consistent with FTI’s normal and customary 

billing practices for cases of this size and complexity and that require the level and scope of 

services outlined herein. 

22. For the ninety (90) days prior to the Petition Date, FTI received payments and 

advances in the aggregate amount of $2,142,597.88 for professional services performed and to be 

performed, including services related to the commencement and administration of the sale process 

and this chapter 11 case.  

E. Reporting Requirements 

23. If the Court grants the relief requested herein, FTI will be employed in this chapter 

11 case pursuant to section 363 of the Bankruptcy Code.  Because FTI is not being employed as a 
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professional under section 327 of the Bankruptcy Code, FTI will not be required to submit fee 

applications pursuant to sections 330 and 331 of the Bankruptcy Code.  To maintain transparency 

and to comply with the U.S. Trustee’s protocol applicable to the retention of personnel under 

section 363 of the Bankruptcy Code (sometimes referred to as the “J. Alix Protocol”), FTI, 

however, will file reports of compensation earned and expenses incurred on a quarterly basis (each 

a “Quarterly Report,” and collectively, the “Quarterly Reports”) with the Court and provide notice 

to the United States Trustee for the District of Utah (“U.S. Trustee”), counsel to the DIP Lender 

(as defined in the First Day Declaration), and counsel to any official committee of unsecured 

creditors appointed in this chapter 11 case (the “Committee”, and collectively, the “Notice 

Parties”).  Such reports will (a) summarize the services provided to the Debtor, (b) summarize the 

compensation earned by each of the FTI personnel, (c) identify the staff employee provided, and 

(d) itemize the expenses incurred.  Notice for the Quarterly Reports will provide for a time period 

of at least fourteen (14) days for objections by parties in interest.  For the avoidance of doubt, the 

CTO and the Additional Personnel will not be required to submit time entries in one-tenth of an 

hour increments but instead may submit time entries in one-hour increments. 

24. Quarterly Reports shall be due no later than twenty (20) days after the end of a 

quarter with the first Quarterly Report, covering the period from the Petition Date through and 

including March 31, 2025, due on or before April 20, 2025.  This procedure shall continue for any 

subsequent Quarterly Reports.  In the event that a party in interest objects to a Quarterly Report, 

FTI’s fees and expenses shall be subject to review by this Court. 

25. In addition, FTI will file with the Court and provide the Notice Parties a report on 

staffing (the “Staffing Report”) by the 20th of each month for the previous month.  These Staffing 

Reports will include the names and tasks performed by all Additional Personnel involved in this 

Case 24-26346    Doc 24    Filed 12/09/24    Entered 12/09/24 17:24:51    Desc Main
Document      Page 10 of 74



 

11 

matter.  Notice for the Staffing Reports will provide for a time period of at least fourteen (14) days 

for objections by parties in interest.  The Staffing Report (and FTI’s staffing for this matter) is 

subject to review by the Court in the event so requested by any of the Notice Parties. 

F. No Duplication of Services 

26. FTI is aware of the fact that the Debtor seeks to retain Ropes & Gray LLP and Ray 

Quinney & Nebeker PC, as its bankruptcy co-counsel, Houlihan Lokey Capital, Inc., as its 

investment banker, and Kroll Restructuring Administration, LLC, as its claims and noticing agent, 

and that the Debtor may retain additional professionals during the term of the engagement.  FTI 

will work cooperatively with, and not duplicate the services of, the other professionals in order to 

integrate any respective work performed by FTI on behalf of the Debtor with the work performed 

by the other professionals. 

G. Indemnification5 

23. The Engagement Agreement contains standard indemnification language with 

respect to FTI’s services including, without limitation, an agreement by the Debtor to indemnify 

FTI and its affiliates and their respective directors, officers, employees, attorneys and other agents 

appointed by any of the foregoing and each other person, if any, controlling FTI or any of its 

affiliates (each, an “Indemnified Person”), from and against any losses, claims, damages, 

judgments, assessments, costs and other liabilities and will reimburse each Indemnified Person for 

all reasonable fees and expenses (including the reasonable fees and expenses of counsel) as they 

are incurred in investigating, preparing, pursuing or defending any claim, action, proceeding or 

investigation, whether or not in connection with pending or threatened litigation and whether or 

 
5  This section is intended to be summary in nature.  Parties are directed to the Engagement Agreement for the full 

terms of the Debtor’s indemnification obligations.  In the case of any conflict between this Motion and the 
Engagement Agreement, the Engagement Agreement shall control. 
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not any Indemnified Person is a party, in each case, related to or arising out of or in connection 

with the Services rendered or to be rendered by an Indemnified Person pursuant to the Engagement 

Agreement or any Indemnified Persons’ actions or inactions in connection with any such Services 

(collectively, the “Indemnification Provisions”). The Debtor is not responsible for any of the 

foregoing to the extent that they are determined by a judgment of a court of competent jurisdiction, 

which judgment is no longer subject to appeal or further review, to have resulted primarily from 

such Indemnified Person’s gross negligence or willful misconduct in connection with any of the 

Services.  In the event that any indemnification claim is brought by FTI against the Debtor during 

or as a result of this bankruptcy case, FTI will seek approval of any such claim in this Court. 

24. The Debtor requests that with respect to FTI and any persons not serving in 

executive officer positions, this Court approve the Indemnification Provisions as set forth in 

the Engagement Agreement, subject during the pendency of the Debtor’s chapter 11 case to the 

following modifications: 

a. Subject to the provisions of subparagraphs (b) and (c) below and except with 
respect to any officers provided by FTI to the Debtor, the Debtor is authorized 
to indemnify, and shall indemnify, FTI for any claims arising from, related to, 
or in connection with the services to be provided by FTI as specified in the 
Application, but not for any claim arising from, related to, or in connection with 
FTI’s performance of any other services other than those in connection with the 
engagement, unless such services and indemnification therefor are approved by 
this Court; and 

b. The Debtor shall not have any obligation to indemnify FTI for any claim or 
expense that is either (i) judicially determined (the determination having 
become final) to have arisen primarily from FTI’s gross negligence, willful 
misconduct, bad faith, or fraud, unless the Court determines that 
indemnification would be permissible pursuant to applicable law, or (ii) settled 
prior to a judicial determination as to FTI’s gross negligence, willful 
misconduct, bad faith, or fraud, but determined by this Court, after notice and a 
hearing, to be a claim or expense for which FTI is not entitled to receive 
indemnity; and 

c. If, before the earlier of (i) the entry of an order confirming a chapter 11 plan in 
the Debtor’s chapter 11 case (that order having become a final order no longer 
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subject to appeal), and (ii) the entry of an order closing the chapter 11 case, FTI 
believes that it is entitled to the payment of any amounts by the Debtor on 
account of the Debtor’s indemnification obligations under the Application, 
including, without limitation, the advancement of defense costs, FTI must file 
an application in this Court, and the Debtor may not pay any such amounts to 
FTI before the entry of an order by this Court approving the payment. This 
subparagraph (c) is intended only to specify the period of time under which the 
Court shall have jurisdiction over any request for fees and expenses by FTI for 
indemnification, and not as a provision limiting the duration of the Debtor’s 
obligation to indemnify FTI. All parties in interest shall retain the right to object 
to any demand by FTI for indemnification. 

25. The Indemnification Provisions are customary and reasonable for FTI and 

comparable firms providing financial advisory services. The terms and conditions of the 

Indemnification Provisions were fully negotiated between the Debtor and FTI at arm’s length and 

in good faith. The Indemnifications Provisions, viewed in conjunction with the other terms of 

FTI’s proposed retention, are reasonable and in the best interest of the Debtor, its estate, and 

creditors in light of the fact that the Debtor require FTI’s services to successfully reorganize. 

26. Notwithstanding the foregoing, FTI understands that the Indemnification 

Provisions shall apply only to such FTI employees not serving in executive officer positions and 

that the indemnification of any persons serving as executive officers shall be on the same terms as 

provided to the Debtor’s other officers and directors under the corporate bylaws and applicable 

state law, along with insurance coverage under the Debtor’s directors and officers insurance policy.  

The indemnification terms herein supersede and replace any provision of the Engagement 

Agreement related to the indemnification of any executive officers including, but not limited to, 

the applicable provisions of Section 6 of the Standard Terms and Conditions of the Engagement 

Agreement. 

H. FTI’s Disinterestedness 

27. To the best of the Debtor’s knowledge, information, and belief, except to the extent 

disclosed in the Boykin Declaration, FTI (a) is a “disinterested person” within the meaning of 
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section 101(14) of the Bankruptcy Code, (b) has no connection with the Debtor, its creditors, or 

other parties in interest, or the attorneys or accountants of the foregoing, or the U.S. Trustee or any 

person employed by the U.S. Trustee; and (c) does not hold any interest adverse to the Debtor’s 

estate. As set forth in further detail in the Boykin Declaration, FTI has certain connections with 

creditors, equity security holders, and other parties in interest in this chapter 11 case.  All of these 

matters, however, are unrelated to this chapter 11 case.  FTI does not believe that any of these 

matters represent an interest materially adverse to the Debtor’s estate or otherwise create a conflict 

of interest regarding the Debtor or this chapter 11 case. 

28. To the extent that any new relevant facts or relationships bearing on the matters 

described herein during the period of FTI’s retention are discovered or arise, FTI will file a 

supplemental declaration pursuant to Bankruptcy Rule 2014. 

BASIS FOR RELIEF REQUESTED 

29. The Debtor requests authority to retain FTI under the terms of the Engagement 

Agreement pursuant to section 363 of the Bankruptcy Code, which provides in pertinent part that 

a debtor “after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate . . . .” 11 U.S.C. § 363(b). Courts interpreting section 363(b) 

have held that transactions should be approved pursuant to such provision where, as here, they are 

supported by management’s sound business judgment. See, e.g., Meyers v. Martin (In re Martin), 

91 F.2d 389, 395 (3d Cir. 1996) (citing Fulton State Bank v. Schipper (In re Schipper), 933 

F.2d 513, 515 (7th Cir. 1991)); Comm. Of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 

722 F.2d 1063 (2d Cir. 1983); In re Del. & Hudson Ry. Co., 124 B.R. 169, 176 (D. Del. 1991) 

(noting that the Third Circuit had adopted the “sound business purpose” test for section 363(b)). 
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30. Under the business judgment rule, a court will not interfere with the judgment of a 

board of directors unless there is a showing of “gross and palpable overreaching.” In re Marvel 

Entm’t Group, Inc., 273 B.R. 58, 78 (Bankr. D. Del. 2002) (“under the business judgment rule, a 

board’s ‘decisions will not be disturbed if they can be attributed to any rational purpose’ and a 

court ‘will not substitute its own notions of what is or is not sound business judgment’”) (citing 

Sinclair Oil Corp. v. Levien, 280 A.2d 717, 719–20 (Del. 1971)). 

31. The retention of corporate officers is proper under section 363 of the Bankruptcy 

Code. Courts recognize the applicability of section 363(b) of the Bankruptcy Code to the use of 

estate property to compensate individuals employed outside the ordinary course of business. See 

In re First Int’l Services Corp., 25 B.R. 66, 69 (Bankr. D. Conn. 1982).   Indeed, courts have 

relied upon section 363(b) as the basis upon which to employ and compensate professionals to 

serve as officers or other management-level personnel employed by the debtors. See, e.g., In re 

Spansion Inc., Case No. 0-10690 (KJC) (Bankr. D. Del. Apr. 13, 2009); In re Verasun Energy 

Corp., Case No. 08-12687 (PJW) (Bankr. D. Del. Dec. 17, 2008); In re WorldSpace, Inc., Case 

No. 08-12412 (KJC) (Bankr. D. Del. Nov. 10. 2008); In re Hines Horticulture, Inc., Case No. 

08-11922 (KJC) (Bankr. D. Del. October 2, 2008). 

32. The Debtor submits that the retention and employment of FTI is a sound exercise 

of its business judgment pursuant to section 363 of the Bankruptcy Code, as FTI’s services are 

necessary and essential to the Debtor’s restructuring efforts.  In addition to the specific knowledge 

Mr. Boyko and the Additional Personnel have acquired about the Debtor’s business, Mr. Boyko 

and the Additional Personnel also have extensive experience providing restructuring services to 

distressed companies.  In essence, the Debtor is seeking to continue to employ FTI to advise and 

guide it through challenging times and to assist with the restructuring of the Debtor and the 

Case 24-26346    Doc 24    Filed 12/09/24    Entered 12/09/24 17:24:51    Desc Main
Document      Page 15 of 74



 

16 

prosecution of this chapter 11 case.  Moreover, numerous bankruptcy courts have analyzed the 

propriety of a debtor’s employment of corporate restructuring officers, advisors, and professionals 

under section 363 of the Bankruptcy Code on numerous occasions and have determined it is an 

appropriate exercise of the debtor’s business judgment to employ a restructuring professional in 

this manner. 

33. Denying the relief requested herein would deprive the Debtor of the assistance of a 

highly qualified CTO and disadvantage the Debtor and all parties in interest.  Indeed, the Debtor 

would be forced to engage new restructuring advisors who lack a thorough understanding of the 

Debtor’s business and the turnaround and restructuring strategy the Debtor implemented prior to 

the Petition Date.  Further, hiring a new restructuring officer and new restructuring advisors would 

involve a steep learning curve, significant time, and additional resources—all of which are in short 

supply given the brief timeframe within which the Debtor seeks to effect a sale of substantially all 

of its assets, as described in the First Day Declaration.  Accordingly, the Debtor respectfully 

submits that the services provided by FTI and Mr. Boyko are critical to this chapter 11 case and 

request that the Court approve the Engagement Agreement in substantially the form attached 

hereto. 

34. The Debtor has determined, in the exercise of its business judgment, that the fee 

structure set forth in the Engagement Agreement appropriately reflects the nature of the services 

to be provided by FTI, contains reasonable terms and conditions of employment, and should be 

approved under section 363 of the Bankruptcy Code.  Additionally, the Debtor submits that the 

employment of FTI as CTO is consistent with the “Jay Alix Protocol” established by the U.S. 

Trustee. 
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REQUEST FOR WAIVER OF BANKRUPTCY RULE 6004(h) 

35. The Debtor respectfully requests a waiver of the fourteen (14) day stay of 

effectiveness imposed by Bankruptcy Rule 6004(h) so that the relief requested herein can take 

effect immediately upon entry of an order approving this Motion. 

36. No prior request for the relief sought in this Motion has been made to this or any 

other court. 
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CONCLUSION 
 

WHEREFORE, the Debtor respectfully requests that this Court enter an order granting 

the relief requested herein and such other and further relief as is just and proper. 

Dated: December 9, 2024.  
 
Respectfully submitted, 
 

 RAY QUINNEY & NEBEKER P.C. 
 

By: /s/ Michael R. Johnson   
 Michael R. Johnson (7070) 

Jeffrey W. Shields (2948) 
David H. Leigh (9433) 
Mel Jones-Cannon (19286) 
36 South State Street, 14th Floor 
Salt Lake City, Utah 84111 
Tel: (801) 532-1500 
Email: mjohnson@rqn.com 
Email:  jshields@rqn.com 
Email: dleigh@rqn.com 
Email:  mjonescannon@rqn.com 
 
ROPES & GRAY LLP 
Gregg M. Galardi (No. 2991) 
1211 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 596-9000  
Facsimile: (212) 596-9090 
E-mail: gregg.galardi@ropesgray.com 
  
ROPES & GRAY LLP 
Eric P. Schriesheim (pro hac vice pending) 
191 North Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 845-1200  
Facsimile: (312) 845-5500 
E-mail: eric.schriesheim@ropesgray.com 

 
Proposed Counsel to the Debtor and      
Debtor in Possession 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on December 9, 2024, the foregoing document was filed with the Clerk 

of the Court in the foregoing Chapter 11 case using the CM/ECF filing system, which sent notice 

of electronic filing to all electronic filing users in the case.   

 
      /s/ Michael R. Johnson                               
      Michael R. Johnson 
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EXHIBIT A 
 

Boyko Declaration

Case 24-26346    Doc 24    Filed 12/09/24    Entered 12/09/24 17:24:51    Desc Main
Document      Page 20 of 74



 

 

 
 
 
Michael R. Johnson (7070) 
Jeffrey W. Shields (2948) 
David H. Leigh (9433) 
Mel Jones-Cannon (19286) 
RAY QUINNEY & NEBEKER P.C. 
36 South State Street, 14th Floor 
Salt Lake City, Utah 84111 
Tel: (801) 532-1500 
Email: mjohnson@rqn.com 
Email: jshields@rqn.com 
Email: dleigh@rqn.com 
Email: mjonescannon@rqn.com 
 
Gregg M. Galardi (pro hac vice to be filed) 
ROPES & GRAY LLP 
1211 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 596-9000  
Facsimile: (212) 596-9090 
E-mail: gregg.galardi@ropesgray.com 

 
 
 
Eric P. Schriesheim (pro hac vice to be filed) 
ROPES & GRAY LLP 
191 North Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 845-1200  
Facsimile: (312) 845-5500 
E-mail: eric.schriesheim@ropesgray.com 

   
Proposed Counsel to the Debtor and Debtor 
in Possession 

 
 

IN THE UNITED STATES BANKRUPTCY COURT FOR THE  
DISTRICT OF UTAH CENTRAL DIVISION 

 
 
In re: 
 
VOBEV, LLC, a Utah limited liability 
company, 
 

 Debtor-in-Possession. 

 
 

Bankruptcy Case No. 24-26346 
 

Chapter 11 
 

Honorable Joel T. Marker 
 

DECLARATION OF ALAN BOYKO IN SUPPORT OF DEBTOR’S MOTION FOR AN 
ORDER, PURSUANT TO SECTIONS 105(a) AND 363(b) OF THE BANKRUPTCY 

CODE, AUTHORIZING DEBTOR TO RETAIN FTI CONSULTING, INC., 
DESIGNATING ALAN BOYKO AS CHIEF TRANSFORMATION OFFICER FOR THE 

DEBTOR EFFECTIVE AS OF THE PETITION DATE, AND APPROVING THE 
 ENGAGEMENT AGREEMENT RELATED THERETO 
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Pursuant to 28 U.S.C. § 1746, Alan Boyko declares as follows: 

1. I am a Senior Managing Director at FTI Consulting, Inc. (“FTI”), an international 

consulting firm, with numerous offices throughout the country. 

2. I am authorized to make this declaration (the “Declaration”) on behalf of FTI  and 

in support of the in support of the Debtor’s Motion for an Order, Pursuant to Sections 105(a) and 

363(b) of the Bankruptcy Code, Authorizing the Debtor to Retain FTI Consulting Inc., Designating 

Alan Boyko as Chief Transformation Officer for the Debtor Effective As of the Petition Date, and 

Approving the Engagement Agreement Related Thereto (the “Motion”).1  Except as otherwise 

noted, I have personal knowledge of the matters set forth herein or have been informed of the 

matters set forth herein by other professionals at FTI. 

FTI’s Qualifications 

3. FTI’s practice consists of senior financial, management consulting, and other 

professionals who specialize in providing financial, business, and strategic assistance typically in 

distressed business settings. FTI’s debtor advisory services include a wide range of activities 

targeted at stabilizing and improving a company’s financial position.  FTI’s expertise relevant to 

the chapter 11 case includes: (a) turnaround and restructuring consulting; (b) interim management, 

including serving in executive and management roles; (c) managing communications with lenders, 

board members, employees, investors, and creditor constituencies, (d) strategic business plan 

development; (e) refinancing and restructuring of debt; (f) marketing, management, and 

administration of asset disposition; (g) cash management and liquidity enhancement; (h) 

operational improvement; and (i) bankruptcy services. 

 
1  All capitalized terms used but not otherwise defined herein shall have the meaning ascribed in the Motion. 
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4. In addition, FTI and its professionals have assisted and advised numerous 

financially troubled companies from a variety of industries in complex financial restructurings and 

liquidations, both out of court and in chapter 11 cases.  FTI professionals have been retained in 

numerous large, complex chapter cases, including, among others:  In re LaVie Care Centers, LLC, 

et al., No. 24-55507 (PMB) (Bankr. N.D. Ga. 2024); Pipeline Health System, LLC. No. 22-90291 

(MI) (Bankr. S.D. Tx. 2022); In re GBG USA Inc., No. 21-11368 (MEW) (Bankr. S.D.N.Y. 2021); 

In re Rental Car Intermediate Holdings, LLC, No. 20-11247 (MFW) (Bankr. D. Del. 2022); In re 

Brooks Brothers Group, Inc., et al., No. 20-11785 (CSS) (Bankr. D. Del. 2020); In re 

Westinghouse Electric Co., No. 17-10751 (MEW) (Bankr. S.D.N.Y. 2017). 

5. I am a Senior Managing Director of FTI, with whom I have worked since 2006. I 

began serving as one of the Debtor’s transformation officers on November 15, 2023. On June 3, 

2024, the Debtor appointed me as its sole CTO to facilitate ongoing operations and financial 

matters and, ultimately, to prepare the Debtor for this chapter 11 proceeding and proposed sale. I 

have more than twenty (20) years of experience in providing financial advisory, interim 

management, liquidity management and restructuring services to corporations and various creditor 

classes of underperforming companies. My extensive experience spans industries such as mining, 

manufacturing, automotive, financial services, real estate, healthcare, and food and beverage. 

Outside my work with the Debtor, my recent notable experience includes serving as a financial 

advisor to an international outdoor retail company, leading to significant working capital 

improvements. 

6. I have led and managed a wide range of engagements ranging from very small 

companies to multibillion-dollar companies, and in these advisory roles, provided services 

including the development of contract and product profitability models and analysis; revamped 
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monthly financial planning and analysis reporting templates and dashboards; the development and 

implementation of cost savings plans; financial modeling of segment-level financial performance; 

and cost-benefit of analysis of proposed strategic initiatives. 

7. I have earned numerous awards and accolades throughout my career, including 

being recognized as a Top Emerging Leader by The M&A Advisor and as one of the Top 50 Rising 

Star Dealmakers by Global M&A Network. As a seasoned restructuring professional, I have 

guided distressed companies through a wide range of complex financial, operational, and strategic 

challenges. My notable roles include serving as Chief Restructuring Officer (CRO) for Armstrong 

Energy, successfully leading the business through its sale to Murray Energy; acting as Chief 

Restructuring Financial Advisor (CRFO) for White Stallion Energy during its restructuring 

process; and serving as Plan Administrator for AFA Foods. 

8. In providing prepetition professional services to the Debtor, FTI and I have become 

familiar with the Debtor and its businesses, including the Debtor’s financial affairs, debt structure, 

operations, and related matters.  Having worked closely with the Debtor’s management and its 

other advisors, FTI and I have developed relevant experience and expertise regarding the Debtor 

that will assist us in providing effective and efficient services in this chapter 11 case.  Accordingly, 

FTI and I are both well-qualified and uniquely able to represent the Debtor in this chapter 11 case 

in an efficient and timely manner.  

Services to be Provided 

9. The terms and conditions of the Engagement Agreement were negotiated between 

the Debtor and FTI and reflect the parties’ mutual agreement as to the substantial efforts that will 

be required in this engagement.  Subject to the Court’s approval, the Debtor anticipates that FTI 

will perform the following financial advisory services (collectively, the “Services”), among others, 
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pursuant to the terms and provisions of the Engagement Agreement, as necessary and appropriate, 

and as mutually agreed upon by FTI and the Debtor:2 

a. Assist the Company, Vobev’s senior management and its other advisors to 
revise and update its 2025 business plan and forecasted financial 
performance; 

 
b. As directed by the Independent Committee, lead management of and 

ongoing reporting requirements to the senior secured lender and its 
advisors; 

 
c. Assist the Company and its advisors, when requested, in the preparation, 

design, and presentation of proposals to creditors and investors regarding 
terms of potential amendments, capital raising initiatives, modifications, 
and/or a sales process; 

 
d. Assist the Company and its other advisors, only if directed by the 

Independent Committee, in the preparation of additional strategic options 
for the business; 

 
e. Provide periodic status reports to senior management, the Company’s Board 

of Directors, and the other advisors with respect to the progress of the 
overall engagement, as requested; and, 

 
f. Perform other customary financial and strategic advisory services as may 

be reasonably requested by the Company, and as may be customary in this 
type of engagement. 

 
10. During the Debtor’s chapter 11 case, the Services also will include, but not be 

limited to: 

a. Assistance with the preparation of financial related disclosures required by 
the Court, including the Schedules of Assets and Liabilities, the Statement 
of Financial Affairs, and Monthly Operating Reports; 
 

b. Assistance with the identification and implementation of short-term cash 
management procedures; 

 
c. Assistance and advice with respect to the identification of core business 

assets and the disposition of assets or liquidation of unprofitable operations; 

 
2  The summaries of the Engagement Agreement contained in this Motion are provided for purposes of convenience 

only. In the event of any inconsistency between the summaries contained herein and the terms and provisions of 
the Engagement Agreement, the terms of the Engagement Agreement shall control.  
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d. Assistance with the identification of executory contracts and leases and 

performance of cost/benefit evaluations with respect to the affirmation or 
rejection of each; 

 
e. Assistance in the preparation of financial information for distribution to 

creditors and others, including, but not limited to, cash flow projections and 
budgets, cash receipts and disbursement analysis, analysis of various asset 
and liability accounts, and analysis of proposed transactions for which 
Court approval is sought; 

 
f. Attendance at meetings and assistance in discussions with potential 

investors, banks, the Debtor’s prepetition debt holders, the Committee and 
any other official committee appointed in this chapter 11 case, the U.S. 
Trustee, and other parties in interest and professionals hired by the same, as 
requested; 

 
g. Analysis of creditor claims by type, entity and individual claim, including 

assistance with development of databases, as necessary, to track such 
claims; 

 
h. Assistance in the preparation of information and analysis necessary for the 

confirmation of a plan in this chapter 11 case; and 
 

i. Such other general business consulting or other assistance as Debtor’s 
management or counsel may deem necessary that are consistent with the 
role of a financial advisor and not duplicative of services provided by other 
professionals in this chapter 11 case. 

 
11. I understand that such Services are necessary to the Debtor’s efforts to conduct an 

orderly reorganization in this chapter 11 case.  If necessary, the individuals working on this matter 

will be assisted by or replaced by various professionals at various levels. 

12. The Services provided by FTI will complement, and not duplicate, the services to 

be rendered by any other professional retained in this chapter 11 case. 

Professional Compensation 

13. As set forth more fully in the Engagement Agreement, the following fee and 

expense structure (the “Fee and Expense Structure”) for FTI’s engagement is as follows: The 

Debtor will compensate FTI at the rate of $500,000 per month, with this rate effective as of 
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December 1, 2024. The final month of fixed fees will be prorated through the earliest to occur of 

(i) the effective date of a plan, (ii) dismissal of any chapter 11 filing, or (iii) conversion of any 

chapter 11 filing should that date not coincide with a month-end. Any time billed subsequent to 

that date will be billed at the hourly rates below unless otherwise negotiated between the parties.  

Fees will be billed monthly and are due within five (5) business days of invoice receipt.3 

Professional Level Rates per Hour 
Senior Managing Director  $1,185 - $1,525 
Directors/ Senior Directors/ Managing 
Director 

$890 - $1,155  

Consultants/ Senior Consultants 
$485 - $820 

 
Paraprofessionals $190 - $385 

14. In addition, the Debtor will reimburse FTI for all reasonable allocated and direct 

expenses incurred in connection with the Services to be provided under the Engagement 

Agreement (including for FTI’s reasonable and customary out-of-pocket expenses which are billed 

directly to the engagement such as internet access, telephone, overnight mail, messenger, travel, 

meals, accommodations and other expenses).  Further, if FTI and/or any of its employees are 

required to testify or provide evidence at or in connection with any judicial or administrative 

proceeding relating to this matter, FTI will be compensated at its regular hourly rates and 

reimbursed for reasonable allocated and direct expenses (including counsel fees) with respect 

thereto. 

15. If the Court grants the relief requested herein, FTI will be employed in this chapter 

11 case pursuant to section 363 of the Bankruptcy Code.  Because FTI is not being employed as a 

professional under section 327 of the Bankruptcy Code, FTI will not be required to submit fee 

 
3  To the extent there is any inconsistency between the summary of the Fee and Expense Structure set forth in this 

Motion and the Fee and Expense Structure as set forth in the Engagement Agreement, the terms of the 
Engagement Agreement shall control. 
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applications pursuant to sections 330 and 331 of the Bankruptcy Code.  To maintain transparency 

and to comply with the U.S. Trustee’s protocol applicable to the retention of personnel under 

section 363 of the Bankruptcy Code (sometimes referred to as the “J. Alix Protocol”), FTI, 

however, will file reports of compensation earned and expenses incurred on a quarterly basis (each 

a “Quarterly Report,” and collectively, the “Quarterly Reports”) with the Court and provide notice 

to the United States Trustee for the District of Utah (“U.S. Trustee”), counsel to the DIP Lender 

(as defined in the First Day Declaration), and counsel to any official committee of unsecured 

creditors appointed in this chapter 11 case (the “Committee”, and collectively, the “Notice 

Parties”).  Such reports will (a) summarize the services provided to the Debtor, (b) summarize the 

compensation earned by each of the FTI personnel, (c) identify the staff employee provided, and 

(d) itemize the expenses incurred.  Notice for the Quarterly Reports will provide for a time period 

of at least fourteen (14) days for objections by parties in interest.  For the avoidance of doubt, the 

CTO and the Additional Personnel will not be required to submit time entries in tenth of an hour 

increments but instead may submit time entries in one-hour increments. 

16. Quarterly Reports shall be due no later than twenty (20) days after the end of a 

quarter with the first Quarterly Report, covering the period from the Petition Date through March 

31, 2025, due on or before April 20, 2025.  This procedure shall continue for any subsequent 

Quarterly Reports.  In the event that a party in interest objects to a Quarterly Report, FTI’s fees 

and expenses shall be subject to review by this Court. 

17. In addition, FTI will file with the Court and provide the Notice Parties a report on 

staffing (the “Staffing Report”) by the 20th of each month for the previous month.  These Staffing 

Reports will include the names and tasks performed by all Additional Personnel involved in this 

matter.  Notice for the Staffing Reports will provide for a time period of at least fourteen (14) days 
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for objections by parties in interest.  The Staffing Report (and FTI’s staffing for this matter) is 

subject to review by the Court in the event so requested by any of the Notice Parties. 

18. The hourly rates that FTI proposes to charge in this chapter 11 case are FTI’s hourly 

rates currently in effect and are similar to the rates FTI generally charges for special situations, 

restructuring, workout, bankruptcy, insolvency, and comparable matters whether in court or 

otherwise, regardless of whether a fee application is required, and to rates that comparable advisors 

would charge to perform work in such matters. 

19. I believe that the Fee and Expense Structure is reasonable, market-based, and 

designed to compensate FTI fairly for its work and to cover fixed and routine overhead expenses.  

The Fee and Expense Structure appropriately reflects the nature of the services to be provided by 

FTI and the fee structures typically utilized by leading financial advisory firms of similar stature 

to FTI for comparable engagements, with respect to both in- and out-of-court restructurings.  The 

Fee and Expense Structure is consistent with FTI’s normal and customary billing practices for 

cases of this size and complexity and that require the level and scope of services outlined herein. 

20. For the ninety (90) days prior to the Petition Date, FTI received payments and 

advances in the aggregate amount of $2,142,597.88 for professional services performed and to be 

performed, including services related to the commencement and administration of the Sale Process 

and this chapter 11 case. 

Indemnification 

21. The Engagement Agreement contains standard indemnification language with 

respect to FTI’s services including, without limitation, an agreement by the Debtor to indemnify 

FTI and its affiliates and their respective directors, officers, employees, attorneys and other agents 

appointed by any of the foregoing and each other person, if any, controlling FTI or any of its 

affiliates (each, an “Indemnified Person”), from and against any losses, claims, damages, 

Case 24-26346    Doc 24    Filed 12/09/24    Entered 12/09/24 17:24:51    Desc Main
Document      Page 29 of 74



 

12 

judgments, assessments, costs and other liabilities and will reimburse each Indemnified Person for 

all reasonable fees and expenses (including the reasonable fees and expenses of counsel) as they 

are incurred in investigating, preparing, pursuing or defending any claim, action, proceeding or 

investigation, whether or not in connection with pending or threatened litigation and whether or 

not any Indemnified Person is a party, in each case, related to or arising out of or in connection 

with the Services rendered or to be rendered by an Indemnified Person pursuant to the Engagement 

Agreement or any Indemnified Persons’ actions or inactions in connection with any such Services 

(collectively, the “Indemnification Provisions”). The Debtor is not responsible for any of the 

foregoing to the extent that they are determined by a judgment of a court of competent jurisdiction, 

which judgment is no longer subject to appeal or further review, to have resulted primarily from 

such Indemnified Person’s gross negligence or willful misconduct in connection with any of the 

Services.  In the event that any indemnification claim is brought by FTI against the Debtor during 

or as a result of this bankruptcy case, FTI will seek approval of any such claim in this Court. 

22. The Debtor requests that with respect to FTI and any persons not serving in 

executive officer positions, this Court approve the Indemnification Provisions as set forth in 

the Engagement Agreement, subject during the pendency of the Debtor’s chapter 11 case to the 

following modifications: 

a. Subject to the provisions of subparagraphs (b) and (c) below and except with 
respect to any officers provided by FTI to the Debtor, the Debtor is authorized 
to indemnify, and shall indemnify, FTI for any claims arising from, related to, 
or in connection with the services to be provided by FTI as specified in the 
Application, but not for any claim arising from, related to, or in connection with 
FTI’s performance of any other services other than those in connection with the 
engagement, unless such services and indemnification therefor are approved by 
this Court; and 

b. The Debtor shall not have any obligation to indemnify FTI for any claim or 
expense that is either (i) judicially determined (the determination having 
become final) to have arisen primarily from FTI’s gross negligence, willful 
misconduct, bad faith, or fraud, unless the Court determines that 
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indemnification would be permissible pursuant to applicable law, or (ii) settled 
prior to a judicial determination as to FTI’s gross negligence, willful 
misconduct, bad faith, or fraud, but determined by this Court, after notice and a 
hearing, to be a claim or expense for which FTI is not entitled to receive 
indemnity; and 

c. If, before the earlier of (i) the entry of an order confirming a chapter 11 plan in 
the Debtor’s chapter 11 case (that order having become a final order no longer 
subject to appeal), and (ii) the entry of an order closing the chapter 11 case, FTI 
believes that it is entitled to the payment of any amounts by the Debtor on 
account of the Debtor’s indemnification obligations under the Application, 
including, without limitation, the advancement of defense costs, FTI must file 
an application in this Court, and the Debtor may not pay any such amounts to 
FTI before the entry of an order by this Court approving the payment. This 
subparagraph (c) is intended only to specify the period of time under which the 
Court shall have jurisdiction over any request for fees and expenses by FTI for 
indemnification, and not as a provision limiting the duration of the Debtor’s 
obligation to indemnify FTI. All parties in interest shall retain the right to object 
to any demand by FTI for indemnification. 

23. The Indemnification Provisions are customary and reasonable for FTI and 

comparable firms providing financial advisory services. The terms and conditions of the 

Indemnification Provisions were fully negotiated between the Debtor and FTI at arm’s length and 

in good faith. The Indemnifications Provisions, viewed in conjunction with the other terms of 

FTI’s proposed retention, are reasonable and in the best interest of the Debtor, its estate, and 

creditors in light of the fact that the Debtor requires FTI’s services to successfully reorganize. 

24. Notwithstanding the foregoing, FTI understands that the Indemnification 

Provisions shall apply only to such FTI employees not serving in executive officer positions and 

that the indemnification of any persons serving as executive officers shall be on the same terms as 

provided to the Debtor’s other officers and directors under the corporate bylaws and applicable 

state law, along with insurance coverage under the Debtor’s directors and officers insurance policy.  

The indemnification terms herein supersede and replace any provision of the Engagement 

Agreement related to the indemnification of any executive officers including, but not limited to, 
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the applicable provisions of Section 6 of the Standard Terms and Conditions of the Engagement 

Agreement. 

FTI’s Disinterestedness 

25. In connection with the preparation of this Declaration, FTI conducted a review of 

its contacts with the Debtor, its affiliates, and certain entities holding large claims against or 

interests in the Debtor that were made reasonably known to FTI.  A listing of the parties reviewed 

is reflected on Schedule 1 to this Declaration.  FTI’s review, completed under my supervision, 

consisted of a query of the Schedule 1 parties within an internal computer database4 containing 

names of individuals and entities that are present or recent former clients of FTI.  A summary of 

such relationships that FTI identified during this process is set forth on Schedule 2 to this 

Declaration. 

26. Based on the results of its review, FTI does not have a relationship with any of the 

parties on Schedule 1 in matters related to the Debtor or these proceedings.  FTI has provided and 

could reasonably be expected to continue to provide services unrelated to the Debtor’s case for the 

various entities shown on Schedule 2.  FTI’s assistance to these parties has been related to 

providing various financial restructuring, litigation support, technology, strategic communications, 

and economic consulting services.  To the best of my knowledge and except as otherwise disclosed 

herein, no services have been provided to these parties in interest that involve their rights in the 

Debtor’s case, nor does FTI’s involvement in this case compromise its ability to continue such 

consulting services. 

27. As part of its diverse practices, FTI appears in numerous cases, proceedings, and 

transactions that involve many different professionals, including attorneys, accountants, and 

 
4 For the avoidance of doubt, FTI’s computer database covers FTI Consulting, Inc. and its wholly-owned 

subsidiaries globally. 
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financial consultants, who may represent claimants and parties in interest in the Debtor’s chapter 

11 case.  Also, FTI has performed in the past, and may perform in the future, advisory consulting 

services for various attorneys and law firms, and has been represented by several attorneys and 

law firms, some of whom may be involved in these proceedings.  In addition, FTI has in the past, 

may currently, and will likely in the future be working with or against other professionals involved 

in the chapter 11 case in matters unrelated to the Debtor and this case.  Based on our current 

knowledge of the professionals involved, and to the best of my knowledge, none of these 

relationships create interests adverse to the Debtor in matters upon which FTI is to be employed 

and none are in connection with the Debtor’s chapter 11 case. 

28. FTI is not a “creditor” of the Debtor within the meaning of section 101(1) of the 

Bankruptcy Code.  Further, neither I, FTI, nor any other of the FTI Professionals serving the 

Debtor, to the best of my knowledge, (a) is a creditor, equity security holder, or insider of the 

Debtor; (b) except with respect to the prepetition officer role described herein, is or has been within 

two years before the Petition Date, a director, officer, or the Debtor; or (c) has any interest 

materially adverse to the interest of the Debtor’s estate or any class of creditors or equity security 

holders, by reason of any direct or indirect relationship to, connection with, or interest in, the 

Debtor, or for any other reason.  As such, to the best of my knowledge and based upon the results 

of the relationship search described above and disclosed herein, FTI (i) is a “disinterested person” 

as defined in section 101(14) of the Bankruptcy Code and (ii) neither holds nor represents an 

interest adverse to the Debtor or its estate.  Therefore, FTI believes it is eligible to be employed by 

the Debtor under section 363(b) of the Bankruptcy Code. 

29. It is FTI’s policy and intent to update and expand its ongoing relationship search 

for additional parties in interest in an expedient manner.  If any new material relevant facts or 
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relationships are discovered or arise, FTI will file a supplemental declaration pursuant to 

Bankruptcy Rule 2014. 

Pursuant to 28 U.S.C § 1746, I declare under penalty of perjury that the facts set forth in 

the foregoing declaration are true and correct to the best of my knowledge, information, and belief.  

Dated: December 9, 2024 

/s/ Alan Boyko 
Alan Boyko 
Senior Managing Director 
FTI Consulting, Inc. 
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Schedule 1 
 

Debtor and Known Affiliates (Including Joint Ventures) 
BVO Holdings Corporation 
VBEV, LLC 
VO2021 LLC 
Vobev Holdings LLC 
Vobev, LLC 
 
Debtor’s Restructuring Professionals 
Ray Quinney & Nebeker P.C. 
Houlihan Lokey, Inc. 
Ropes & Gray LLP 
 
Restructuring Professionals for Lenders, Trustees, Agents, and Other Secured Parties 
Proskauer Rose LLP 
 
Ordinary Course Professionals  
Christensen & Jensen, P.C. 
Neil Skousen, Attorney 
UB Greensfelder LLP 
 
Lenders, Trustees, Agents, and Other Secured Parties 
ACF FINCO I LP 
Ares Capital Corporation 
 
Debtor’s Banks 
BMO Harris Bank N.A. 
 
Current and Former Directors and Officers 
Bill Vogel 
Andy Pretty 
Brian Belot 
DeLynne Siggaard 
Jeff Goodell 
Mike Sowieja 
Toni Ure 
Torben Siggaard 
Dennis Christensen 
John Sacksteder 

 
Significant Equity Holders 
BVO Holdings Corporation 
VO2021 LLC 
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Parties to Pending Litigation  
BetterCans, LLC 
Container Manufacturing LTD. 
Crown Equipment Corporation d/b/a/ Crown Lift Trucks 
 
Landlords 
EXETER 150 SOUTH 5600 WEST, LLC 
HRDC OWNER LLC 

 
Material Vendors & Contract Counterparties 
Arizona Beverages USA, LLC 
Q Tonic, LLC 
Tri-Arrows Aluminum, Inc. 
VNGR Beverage, LLC O/A Poppi 
Woodbolt Distribution, LLC d/b/a Nutrabolt 

 
Top Unsecured Creditors 
A.T. Kearney 
Alden Group Environmental Solutions, LLC 
Belvac Production Machinery, Inc. 
BetterCans, LLC 
BVO Holdings Corporation 
Container Manufacturing Ltd. 
Cravath, Swaine & Moore LLP 
Crown Lift Trucks 
Danisco USA Inc (IFF) 
Evercore Group LLC 
Fifth Nutrisupply Inc 
GSL Electric 
HOJ Innovations, LLC 
Integrity Express Logistics, LLC (IEL) 
Krones Inc. 
Les Olson Company 
N2 Advantage Law, Ltd. 
Nutrabolt 
NutriScience Innovations, LLC 
Orbis 
Pallets of Utah Inc 
PanaSource Ingredients Inc 
PCA - Packaging Corporation of America 
PPG Industries, Inc 
Pride Transport 
Prinova 
Rocky Mountain Power 
Roeslein & Associates, Inc. 
Salt Lake City Public Utilities 

Case 24-26346    Doc 24    Filed 12/09/24    Entered 12/09/24 17:24:51    Desc Main
Document      Page 36 of 74



 

3 

Salt Lake County Assessor 
Sherwin-Williams / Valspar 
Signode (Angleboard) - Tier Sheets 
Stolle Europe Ltd. 
Stolle Machinery Co., LLC  
System Logistics Technology 
Tri-Arrows Aluminum, Inc. 
Utah Paperbox (UPB) 
Vojet Aviation, LLC 
VoMKE, LLC 

 
Taxing Authorities 
Alcohol & Tabacco Tax and Trade Bureau 
Department of Environmental Quality 
Department of Treasury - Alcohol and Tabacco Tax 
Internal Revenue Service - Department of Treasury 
Salt Lake City Corporation 
Salt Lake County Assessor 
State of Utah Department of Alcoholic Beverage Control 
Streamlined Sales Tax Governing Board Inc 
US Customs - Expeditors International of WA Inc. Agency 
UT State Tax Commission - Division Motor Vehicles 
 
Insurance Providers and Benefits Administrators 
Admin America, Inc 
Allied Administrators for Delta Dental 
Chubb 
Cigna Healthcare 
Marsh & McLennan Agency LLC 
Mutual of Omaha 
 
Major Customers 
Arizona Beverages USA  
Aura Bora, Inc. 
BUM Energy, LLC 
Digican 
EHPlabs LLC 
Envy Brands Inc. 
Keurig Dr Pepper Inc. 
Muse Organic LLC 
Nolet Distillery B.V. 
Oodles of Doodles Beverages 
Pop & Bottle Inc. 
Q Tonic, LLC 
ROLUS Beverages, Inc. 
Saxco International LLC 
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The Wine Group LLC 
VNGR Beverage, LLC O/A Poppi 
Western Beef Inc. 
Westrock Coffee Company, LLC 
Woodbolt Distribution, LLC d/b/a Nutrabolt 
 
Utility Providers  
Enbridge Gas UT WY ID 
FirstDigital  
Republic Services, Inc. 
Rocky Mountain Power 
Salt Lake City Public Utilities 
Summit Energy, LLC 
Summit Technology  
Wasatch Regional Landfill  

 
Judges for the District of Utah 
Kevin R. Anderson 
Joel T. Marker 
Peggy Hunt 
William T. Thurman 
 
U.S. Trustee Personnel, Judges and Staff for the District of Utah 
Michael Coffman 
Ross Rankin 
Sarah Laybourne 
David Sime 
Gary Gfeller 
Janene Turner 
Jessica Trousdale 
David W. Newman 
Matthew Burne 
Aaron Carson 
Brittany Dewitt 
James Gee 
Rachelle Hughes 
Lindsey Huston 
Peter Kuhn 
Rinehart Peshell 
Melinda Willden 
Maryn Richmond 
Shannon Robinson 
Jonathan Shapiro 
 
Significant Competitors 
Ardagh Group 
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Ball Corporation 
Brooklyn Bottling Group 
Crown Holdings 
G3 Enterprises, Inc 
The Portland Bottling Company 
 
Other Interested Parties1 

 
 
 
 

 
 

 
 

 
 

 
 

 
 

  

 
1  The identities of the Other Interested Parties is confidential; however, FTI will provide the parties’ names to the 

U.S. Trustee and the Court in camera upon request. 
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Schedule 2 
  

Disclosures 
CURRENT CLIENTS 

  
Ares Capital Corporation 
BMO Harris Bank N.A. 
Chubb 
Cigna Healthcare 
Cravath, Swaine & Moore LLP 
Crown Equipment Corporation d/b/a Crown Lift Trucks 
Crown Holdings 
Crown Lift Trucks 
Evercore Group LLC 
Houlihan Lokey, Inc. 
Nutrabolt 
PPG Industries, Inc 
Prinova 
Proskauer Rose LLP 
Republic Services, Inc. 
Ropes & Gray LLP 
Sherwin-Williams / Valspar 
UB Greensfelder LLP 
Vobev, LLC 
Citibank NA 
Travelers Casualty and Surety Company of America 
 
FORMER CLIENTS 
Ball Corporation 
Orbis 
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EXHIBIT B 
 

Proposed Form of Order 
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Prepared and Submitted by: 
 
Michael R. Johnson (7070) 
Jeffrey W. Shields (2948) 
David H. Leigh (9433) 
Mel Jones-Cannon (19286) 
RAY QUINNEY & NEBEKER P.C. 
36 South State Street, 14th Floor 
Salt Lake City, Utah 84111 
Tel: (801) 532-1500 
Email: mjohnson@rqn.com 
Email: jshields@rqn.com 
Email: dleigh@rqn.com 
Email: mjonescannon@rqn.com 
 
Gregg M. Galardi (pro hac vice to be filed) 
ROPES & GRAY LLP 
1211 Avenue of the Americas 
New York, New York 10036 
Telephone: (212) 596-9000  
Facsimile: (212) 596-9090 
E-mail: gregg.galardi@ropesgray.com 

 
 
 
 
 
 
 
 
 
 
Eric P. Schriesheim (pro hac vice to be filed) 
ROPES & GRAY LLP 
191 North Wacker Drive 
Chicago, Illinois 60606 
Telephone: (312) 845-1200  
Facsimile: (312) 845-5500 
E-mail: eric.schriesheim@ropesgray.com 

   
Proposed Counsel to the Debtor and Debtor 
in Possession 

 
 

IN THE UNITED STATES BANKRUPTCY COURT FOR THE  
DISTRICT OF UTAH CENTRAL DIVISION 

 
 
In re: 
 
VOBEV, LLC, a Utah limited liability 
company, 
 

 Debtor-in-Possession. 

 
 

Bankruptcy Case No. 24-26346 
 

Chapter 11 
 

Honorable Joel T. Marker  
[Filed Electronically] 
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ORDER APPROVING DEBTOR’S MOTION FOR AN ORDER, 
PURSUANT TO SECTIONS 105(a) AND 363(b) OF THE BANKRUPTCY 

CODE, AUTHORIZING DEBTOR TO RETAIN FTI CONSULTING, INC., 
DESIGNATING ALAN BOYKO AS CHIEF TRANSFORMATION 

OFFICER FOR THE DEBTOR EFFECTIVE AS OF THE PETITION 
DATE, AND APPROVING THE ENGAGEMENT AGREEMENT RELATED THERETO 

 
 
Upon consideration of the motion (the “Motion”)1 of the Debtor for entry of an order (the 

“Order”), pursuant to sections 105(a) and 363(b) of the Bankruptcy Code, (i) authorizing the 

Debtor to retain and employ FTI to provide Alan Boyko to serve as  CTO in connection with the 

chapter 11 case, effective as of the Petition Date; and (ii) approving the Engagement Agreement, 

attached hereto as Exhibit 1; and upon consideration of the Boyko Declaration; and this Court 

having jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334; and this matter being 

a core proceeding within the meaning of 28 U.S.C. § 157(b)(2); and the Court being able to issue 

a final order consistent with Article III of the United States Constitution; and venue of this 

proceeding and the Motion in this district being proper pursuant to 28 U.S.C. §§ 1408 and 1409; 

and appropriate notice of and the opportunity for a hearing on the Motion having been given; and 

the relief requested in the Motion being in the best interests of the Debtor’s estate, its creditors and 

other parties-in-interest; and the Court being satisfied that FTI does not hold or represent any entity 

having an interest adverse to the interests of the Debtor’s estate or of any class of creditors or 

equity security holders and does not have any conflict of interest or materially adverse interest to 

the Debtor; and the Court having determined that the legal and factual bases set forth in the Motion 

establish just cause for the relief granted herein; and after due deliberation and sufficient cause 

appearing therefor, it is hereby 

ORDERED, ADJUDGED, AND DECREED THAT:  

 
1   Capitalized terms used herein as defined terms and not otherwise defined shall have those meanings ascribed to 

them in the Motion. 
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1. The Motion is GRANTED, as provided herein. 
 

2. The Debtor is authorized, pursuant to sections 105(a) and 363(b) of the 

Bankruptcy Code, to (a) employ FTI; (b) designate Alan Boyko to serve as CTO of the Debtor; 

and (c) utilize FTI’s Additional Personnel to provide the Services in accordance with the terms 

and conditions set forth in the Engagement Agreement, as modified herein, effective as of the 

Petition Date. 

3. The Debtor’s employment of FTI is subject to the following terms that apply 

notwithstanding anything in the Motion or the Engagement Agreement to the contrary: 

a. FTI and its affiliates shall not act in any other capacity (for example, and 
without limitation, as a claims agent/claims administrator, or 
investor/acquirer) in connection with this chapter 11 case. 
 

b. In the event the Debtor seeks to have the FTI Professionals assume 
executive officer positions that are different than the positions disclosed in 
the Motion, or to materially change the terms of the engagement by either 
(i) modifying the functions of personnel, (ii) adding new personnel, or (iii) 
altering or expanding the scope of the engagement, a motion to modify the 
retention shall be filed. 

 
c. FTI shall file with the Court, with copies to the U.S. Trustee, counsel to the 

DIP Agent and DIP Lenders (each, as defined in First Day Declaration), and 
counsel to the official committee of unsecured creditors (the “Committee”) 
appointed in this chapter 11 case (together, the “Notice Parties”), a monthly 
report of staffing on the engagement for the previous month (the “Staffing 
Reports”). The Staffing Reports shall include the names and functions filled 
of the Additional Personnel, including any independent contractors 
assigned, and shall be due by the 20th of each month for the previous month. 
To the extent that FTI employs an independent contractor or an affiliate of 
FTI to provide services in connection with this engagement, such 
employment must be disclosed. Notice for the Staffing Reports will provide 
for a time period of at least fourteen (14) days for objections by parties in 
interest. All staffing shall be subject to review by the Court in the event an 
objection is filed. 

 
d. FTI will file reports of compensation earned and expenses incurred on a 

quarterly basis (each a “Quarterly Report,” and collectively, the “Quarterly 
Reports”) with the Court and provide notice to the United States Trustee for 
the District of Utah (“U.S. Trustee”), counsel to the DIP Agent and the DIP 
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Lenders (each, as defined in the First Day Declaration), and counsel to any 
official committee of unsecured creditors appointed in this chapter 11 case 
(the “Committee”, and collectively, the “Notice Parties”).  Such reports will 
(a) summarize the services provided to the Debtor, (b) summarize the 
compensation earned by each of the FTI personnel, (c) identify the staff 
employee provided, and (d) itemize the expenses incurred.  Notice for the 
Quarterly Reports will provide for a time period of at least fourteen (14) 
days for objections by parties in interest.  For the avoidance of doubt, the 
CTO and the Additional Personnel will not be required to submit time 
entries in one-tenth of an hour increments but instead may submit time 
entries in one-hour increments. 

 
e. Quarterly Reports shall be due no later than twenty (20) days after the end 

of a quarter with the first Quarterly Report, covering the period from the 
Petition Date through and including March 31, 2025, due on or before April 
20, 2025.  This procedure shall continue for any subsequent Quarterly 
Reports.  In the event that a party in interest objects to a Quarterly Report, 
FTI’s fees and expenses shall be subject to review by this Court. 
 

f. Success fees, transaction fees, or other back-end fees shall be approved by 
the Court at the conclusion of the chapter 11 case on a reasonableness 
standard and are not being pre-approved by entry of this Order. No success 
fee, transaction fee, or back-end fee shall be sought upon conversion of the 
case, dismissal of the case for cause, or appointment of a trustee. 

 
g. No principal, employee, or independent contractor of FTI and its affiliates 

shall serve as a director of the Debtor during the pendency of this chapter 
11 case 

 
h. Notwithstanding any provision to the contrary in the Engagement 

Agreement, the Debtor is permitted (i) to indemnify those persons acting as 
executive officers only on the same terms as provided to the Debtor’s other 
officers and directors under the corporate bylaws and applicable state law; 
and (ii) to provide insurance coverage under the Debtor’s director and officer 
insurance policies to FTI and its personnel. 

 
i. There shall be no indemnification of FTI or its affiliates, except as may be 

provided for in this Order. 
 

j. For a period of three years after the conclusion of the engagement, neither 
FTI nor any of its affiliates shall make any investments in the Debtor or the 
reorganized Debtor. 

 
k. FTI shall disclose any and all facts that may have a bearing on whether the 

firm, its affiliates, and/or any individuals working on the engagement hold 
or represent any interest adverse to the Debtor, its creditors, or other parties 
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in interest. The obligation to disclose identified in this subparagraph is a 
continuing obligation. 

 
l. Any independent contractor or affiliate of FTI employed in connection with 

the engagement shall disclose any and all facts that may have a bearing on 
whether such independent contractor or affiliate of FTI, its affiliates, and/or 
any individuals working on the engagement hold or represent any interest 
adverse to the Debtor, its creditors, or other parties in interest. The 
obligation to disclose identified in this subparagraph is a continuing 
obligation. 

 
4. All compensation and reimbursement due to, and other rights of FTI and Mr. 

Boyko in accordance with the Engagement Agreement, as modified by this Order, including, 

without limitation, the indemnification obligations, shall be treated and allowed (subject to the 

compensation review procedures identified herein) as administrative expenses in accordance 

with Bankruptcy Code section 503 and shall be paid in accordance with the Engagement 

Agreement. 

5. FTI shall provide ten (10) days’ notice to the Debtor, the U.S. Trustee, the DIP 

Agent and any statutory committee before any increases in the hourly rates set forth in the 

Motion or the Engagement Agreement are charged to the Debtor.  The U.S. Trustee retains all 

rights to object to any rate increase on all grounds, including the reasonableness standard set 

forth in section 330 of the Bankruptcy Code, and the Court retains the right to review any rate 

increase pursuant to section 330 of the Bankruptcy Code. 

6. Notwithstanding any provision to the contrary in the Engagement Agreement, 

FTI shall be deemed to have waived, and shall not raise or assert any defense, based upon 

jurisdiction, venue, abstention, or otherwise to the jurisdiction and venue of this Court or (if 

the reference is withdrawn) the United States District Court for the District of Utah to hear or 

determine any controversy or claims with respect to, in connection with, arising out of, or in 

any way related to FTI’s engagement in the chapter 11 case. 
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7. With respect to controversies or claims arising out of or in any way related to 

the services in the Engagement Agreement, notwithstanding any arbitration, dispute resolution, 

or exclusive jurisdiction provisions contained in the Engagement Agreement, any disputes 

arising under the Engagement Agreement shall be heard in this Court during the pendency of 

this chapter 11 case. 

8. Notwithstanding any provision to the contrary in the Engagement Agreement, 

the Limitation of Liability and Exculpation provisions in the Engagement Agreement shall not 

be enforceable during this chapter 11 case. 

9. The Engagement Agreement’s Indemnification Provisions are approved and 

subject to the following during the pendency of this case: 

a. Subject to the provisions of subparagraphs (b) and (c) below and except 
with respect to any officers provided by FTI to the Debtor, the Debtor is 
authorized to indemnify, and shall indemnify, FTI for any claims arising 
from, related to, or in connection with the services to be provided by FTI as 
specified in the Application, but not for any claim arising from, related to, 
or in connection with FTI’s performance of any other services other than 
those in connection with the engagement, unless such services and 
indemnification therefor are approved by this Court; and 

b. The Debtor shall not have any obligation to indemnify FTI for any claim or 
expense that is either (i) judicially determined (the determination having 
become final) to have arisen primarily from FTI’s gross negligence, willful 
misconduct, bad faith, or fraud, unless the Court determines that 
indemnification would be permissible pursuant to applicable law, or (ii) 
settled prior to a judicial determination as to FTI’s gross negligence, willful 
misconduct, bad faith, or fraud, but determined by this Court, after notice 
and a hearing, to be a claim or expense for which FTI is not entitled to 
receive indemnity; and 

c. If, before the earlier of (i) the entry of an order confirming a chapter 11 plan 
in the Debtor’s chapter 11 case (that order having become a final order no 
longer subject to appeal), and (ii) the entry of an order closing the chapter 
11 case, FTI believes that it is entitled to the payment of any amounts by 
the Debtor on account of the Debtor’s indemnification obligations under the 
Application, including, without limitation, the advancement of defense 
costs, FTI must file an application in this Court, and the Debtor may not pay 
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any such amounts to FTI before the entry of an order by this Court 
approving the payment. This subparagraph (c) is intended only to specify 
the period of time under which the Court shall have jurisdiction over any 
request for fees and expenses by FTI for indemnification, and not as a 
provision limiting the duration of the Debtor’s obligation to indemnify FTI. 
All parties in interest shall retain the right to object to any demand by FTI 
for indemnification. 

10. Notwithstanding any applicability of Bankruptcy Rule 6004(h), the terms and 

conditions of this Order shall be immediately effective and enforceable upon its entry. 

11. The Debtor is authorized to take all actions necessary to effectuate the relief 

granted pursuant to this Order. 

12. To the extent that there may be any inconsistency between the terms of the 

Motion, the Engagement Agreement, and this Order, the terms of this Order shall govern. 

13. Notwithstanding anything to the contrary contained herein, (i) any payment 

made or to be made, or authorization obtained, hereunder shall be subject to the requirements 

imposed on the Debtor under any approved debtor-in-possession financing facility or any order 

regarding the use of cash collateral approved by the Court in this chapter 11 case, including, 

without limitation, the Interim Order (I) Authorizing the Debtor to Obtain Postpetition Senior 

Secured Financing, (II) Authorizing the Debtor to Use Cash Collateral on a Limited Basis, 

(III) Granting Liens and Providing Superpriority Administrative Expense Status, (IV) Granting 

Adequate Protection, (V) Modifying the Automatic Stay, (VI) Scheduling a Final Hearing, and 

(VII) Granting Related Relief (the “DIP Order”), and (ii) to the extent there is any inconsistency 

between the terms of the DIP Order and any action taken or proposed to be taken hereunder, 

the DIP Order and the Approved Budget (as defined in the DIP Order) shall control.  For the 

avoidance of doubt, the Debtor is not authorized to make payments pursuant to this Order 

except as permitted by the Approved Budget (as defined in the DIP Order). 
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14. This Court shall retain jurisdiction with respect to all matters relating to the 

interpretation or implementation of this Order. 
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EXHIBIT 1 
 

Engagement Agreement 
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/s/ Alan Boyko
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